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(a)  Release  from  Debts  Not  Main  Nor  Essential  Idea  of  Bank- 
ruptcy Law,  but  Merely  Incidental. — To  gain  a  proper  conception  of 
bankruptcy  law  and  of  its  place  in  jurisprudence,  it  is  well  Hrst  to  exclude 
from  .the  idea  certain  popular  misconceptions  of  its  origin,  scope  and 
function. 

Bankruptcy  law  is  popularly  conceived  to  be  a  law  devised  mainly  for 
releasing  debtors  from  the  bondage  of  hopeless  indebtedness.  This  is 
undoubtedly  the  first  idea  that  springs  to  mind  when  bankruptcy  law  is 
n-entioned.  But  it  is  a  wholly  inadequate  idea.  Release  from  debts  is 
not  necessarily  a  part  of  bankruptcy  law  at  all  and  from  the  standpoint  of 
history  is  a  mere  incident  to  its  original  object.  To  be  Sure,  one  of  the 
most  beneficent  features  of  the  bankruptcy  laws  of  present  times  and  one 
of  the  most  potent  arguments  in  their  favor  is  the  privilege  granted  in 
them  to  bankrupts  who  have  given  up  all  their  property  toward  satisfying 
their  debts  and  have  truthfully  revealed  all  information  in  relation  to 
their  affairs,  of  obtaining  a  release  from  the  unpaid  remainder  of  their 
debts.  But  this  release  from  debts  is,  as  above  noted,  merely  an  incident 
of  the  later  development  of  bankruptcy  law,  not  its  original  object. 

(b)  Jewish  Sabbatical  Year  of  Release.-^— Were  the  granting  of  re- 
lease from  debts,  on  the  contrary,  the  distiiiguishing  object  of  bankruptcy 
law,  one  might  be  justified  in  tracing  the  law  to  a  remote  origin — before 
the  days,  indeed,  of  David  and  Solomon,  more  than  3000  years  ago,  when 
the  Israelites  every  seven  years  bad  their  sabbatical  year  of  release.  The 
fifteenth  chapter  of  Deuteronomy  contains,  quite  explicitly  stated,  the  first 
law  known  in  history  providing   for   the  release  of  debtors   from  their 
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debts,  and,  were  the  popular' idea  correct,  the  first  bankruptcy  law.     It 
reads  as  follows: 

"At  the  end  of  every  seven  years  thou  shalt  make  a  release.  And  this  is  the 
manner  of  release:  Every  creditor  that  lendeth  aught  unto  his  neighbor  shall 
release  it.  He  shall  not  exact  it  of  his  neighbor  or  his  brother;  because  it  is 
called  the  Lord's  release.  Of  a  foreigner  thou  mayest  exact  it  again;  but  that 
which  is  thine  with  thy  brother  thine  hand  shall  release;. save  when  there  shall 
be  no  more  poor  among  you." 

This  old  Jewish  law  evidently  was  found  to  be,  as  it  necessarily  must 
have  been,  quite  impracticable  in  its  operation.  As  the  stated  seventh 
year  approached,  new  business  with  poor  people  must  have  flagged  and 
.old  creditors  have  become  nervous  and  impatient.  But  in  those  days 
defects  in  laws  did  not  require  formal  amendment  for  their  correction,  but 
were  helped  out  in  a  way  that  is  a  lost  art  to  modern  legislators — the  in- 
vocation of  Divine  wrath. 

"Beware  that  there  be  not  a  thought  in  thy  wicked  heart  saying,  'The  seventh 
year,  the  year  of  release,  is  at  hand'  and  thy  eye  be  evil  against  thy  poor  brother 
and  thou  givest  him  naught,  and  he  cry  unto  the  Lord  against  thee  and  it  be 
a  sin  unto  thee.  Thou  shalt  surely  give  him  and  thy  heart  shall  not  be  grieved 
when  thou  givest  unto  him." 

It  may  well  be  believed  that  nothing  short  of  Divine  command  could 
have  prevented,  grief,  notwithstanding,  from  entering  the  heart  of  the 
unfortunate  creditor  of  those  days. 

(c)  Modern  Bankruptcy  Law  Not  Criminal  Statute. — Nor  is  mod- 
ern bankruptcy  law  to  be  looked  upon  as  a  criminal  statute,  although  it 
must  be  conceded  a  quasi  criminal  origin  in  the  statute  of  King  Henry  VIII. 
To  be  sure,  it  has  created  by  its  terms  certain  offenses  punishable  by  im- 
prisonment, as  for  instance,  the  concealment  of  assets  and  the  perpetra- 
tion of  false  oaths  in  relation  to  the  bankrupt's  affairs,  but  these  criminal 
provisions  will  be  found  in  present  law  to  have  become  simply,  incidental 
to  the  real  objects  of  the  law,  mere  aids  in  carrying  them  out. 

(d)  "Cessio  Bonorum." — The  criminal  idea — again  digressing  to 
antiquity — seems  to  have  been  prominent  in  the  old  Rornan  laws  against 
insolvent  debtors,  the  cruelty  of  which  was  monstrous  until  the  time  of 
Julius  Csesar,  when  the  law  known  as  Cessio  Bonorum,  which  might  be 
translated  freely  "the  law  relating  to  assignments  for  the  benefit  of  cred- 
itors," incorporated  into  Roman  jurisprudence  the  humane  principle,  that 
where  an  insolvent  debtor*  hajj  turned  over  honestly  .and  fully  all  his 
property  for  the  benefit  of  his  creditors,  he  would  not  be  Kable  either  to 
capital  punishment,  imprisonment  nor  slavery,  as  theretofore  might  have 
been  his  fate.  However,  this  provision  of  Cessio  Bonorum  was  far  re- 
moved from  the  releasing  of  an  insolvent  from  his  remaining  debts,  such 
as  is  to  be  found  in  modern  bankruptcy  law.    The  law,  Cessio  Bonorum, 
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of  Caesar's  time,  might  be  thought  to  have  been  the  prototype  of  bank- 
ruptcy law  and  in  many  features  it  did  resemble  such  a  law.  It  provided 
for  the  surrender  of  all  assets  by  the  insolvent  and  for  his  examination; 
and  it  granted  him,  in  case  of  his  full  compliance  with  its  provisions,  im- 
munity from  personal  punishment,  although  no  release  from  debts.  But 
the  main  feature  distinguishing  it  from  bankruptcy  law  was  that  its  opera- 
tion could  not  be  invoked  by  creditors  in  the  first  instance,  for  it  was 
purely  a  voluntary  ^proceeding  on  the  debtor's  part,  in  this  regard  corre- 
sponding more  to  the  laws  of  the  present  day  providing  for  voluntary  as- 
signments for  the  benefit  of  creditors  than  to  a  true  bankruptcy  law.' 

(e)  English  Bankruptcy  Acts  True  Origin  American  Bankruptcy 
Law. — American  Bankruptcy  Law  finds  its  true  origin  in  the  English 
Bankruptcy  Acts,  which  were,  originally  at  least,  quasi  criminal  in  their 
nature.  In  the  first  of  the  English  acts  the  bankrupt  was  always  referred 
to  as  "the  offender,"  the  odium  of  crime  being  thus  cast  upon  the  word 
"bank«rupt"  that  has  clung  to  it  to  this  day.  But  the  true  conception  of 
'bankruptcy  law,  as  will  later  more  fully  appear,  is  neither  that  it  is  simply 
a  law  for  releasing  debtors  from  debts  nor  a  law  for  suppressing  crime. 

(f)  Origin  and  History  of  Old  English  Bankruptcy  Acts. — It  is 

well  briefly  to  trace  the  origin  and  history  of  the  old  English  Bankruptcy 
Laws,  that  a  better  understanding  of  the  growth  of  the  law  and  a 
clearer  conception  of  its  place  in  American  jurisprudence  may  be  had. 

As  Europe  began  to  emerge  from  the  shadows  of  the  Middle  Ages,>  com- 
merce sprang  up.  Perhaps,  indeed,  it  was  the  springing  up  of  commerce 
rather  that  caused  the  shadows  to  lift. 

Particularly  did  England  advance  with  rapidity  in  the  development  of 
commerce,  owing,  no  doubt,  to  the  greater  security  of  her  laws,  for  Eng- 
land was  a  vast  sheep  raising  country  in  those  days,  and  history  and 
human  nature  combiiie  to  demonstrate  that  where  every  one  has  his 
property  exposed  to  easy  theft  and  despoiling,  as  is  necessarily  such  prop- 
erty, the  laws  of  property  are  likely  to  be  more  stringently  enforced  and 
more  conscientiously  obeyed;  and  thus  naturally  in  England  are  found 
the  firs^  attempts  at  the  better  protection  of  commerce  by  way  of  bank- 
ruptcy laws.  Whatever  the  cause,  the  fact  remains  that  the  commerce  of 
England  was  the  best  protected  commerce  in  Europe  and  that  such  was  the 
case  even  before  the  time  England  became  mistress  of  the  seas  and  when 
in  fact  she  was  of  little  power  on  the  seas  at  all.  Foreign  merchants  be- 
gan to  flock  to  her  shores.  Among  them  were  many  Lombards  from  Italy, 
the  first  bankers  and  brokers  of  Europe,  who  settled  in  London  and  gave 
their  name  to  Lombard  S.treet.  They  not  only  developed  the  system  of 
exchange  that  has  become  the  life  of  commerce,  but  also  gave  the  name 

1.   See  Justinian's  Code,  Dig.  2,  4,  25,  48,  19,  1  Nov.  4,  3. 
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"bankruptcy"  to  traders  who  failed,  the  table  or  "banque"  of  the  broker 
who  failed  being  broken  or  "rupt"  as  a  symbol  of  his  failure.  As  will 
later  be  noted  the  first  English  statute  on  the  subject  was  entitled  an  "Act 
against  those  who  do  make  bankrupt." 

The  needs  of  this  growing  commerce  brought  to  light  the  inadequacy  of 
English  Common  Law  to  the  protection  of  trade.  During  the  Dark  Ages 
and  Middle  Ages,  before  the  time  of  the  Lombards,  the  Common  Law  had 
grown  up  and  become  more  or  less  crystalized.  Equity  had  also  estab- 
lished its  principles,  and  no  doubt  the  remedies  afforded  by  these  two 
jurisprudences  had  been  found  to  be  entirely '  adequate  to  the  needs  of 
those  early  times.  Commerce  then  was  restricted.  English  sailors  and 
merchants  then  were  few  and  made  but  short  ventures  from  home.  Eng- 
land was  mostly  agricultural  and  pastoral,  and  had  a  quick  market  in  the 
Low  Countries  and  France  close  at  hand.  Its  manufactures  were  small' 
and  the  needs  of  the  people  little.  The  handicraftsman  waited  for  an 
order  before  he  did  a  stroke  of  work.  Two  or  three  times  a  year  the 
farmer  deserted  his  plow  and  resorted  to  the  fair,  and  there  met  the 
seller  of  goods  and  enjoyed  a  week  of  boisterous  holiday,  his  shopping 
being  enlivened  by  carousing  and  drunken  brawls.  This  was  commerce 
before  the  discovery  of  gold  in  America  made  men  restless  and  eager  for 
venture,  before  the  springing  up  of  modern  trade.  In  those  days  creditors 
undoubtedly  had  found  the  Common  Law  remedies  of  execution,  distraint 
and  the  more  lately  developed  "foreign  attachment  by  the  custom  of  Lon- 
don" amply  sufficient  to  protect  them  from  the  frauds  of  debtors.  In- 
dustrial Society  had  been  in  a  fixed  state.  There  had  been  little  occasion: 
for  one  to  get  largely  in  debt,  and  still  less  opportunity  for  him  to  get  so 
without  everybody  knowing  it.  There  had  been  little  opportunity,  for  in- 
stance, for  gathering  together  a  mass  of  goods,  purchased  on  credit,  and 
then  running  away  with  them  or  their  proceeds. 

No  one  could  likely  have  been  found  who  would  have  been  able  to  buy 
in  bulk  and  the  roads  were  bad  and  the  tracing  of  strangers  easy.  There 
were  no  telegraphs  to  aid  in  overtaking  absconders,  to  be  sure;  but,  on 
the  other  hand,  the  absconder  did  not  have  the  railway  upon  which  ta 
whirl -out  of  sight.  Troubles  between  debtor  and  creditor  had  been  gener- 
ally individual  troubles— no  retail  merchant  had  had  a  multitude  of  cred- 
itors such  as  bankrupts  have  to-day;  he  could  not  have  gotten  into  that 
condition.  This  being  so,  the  Common  Law  remedy  of  execution,  es- 
pecially as  supplemented  in  parts  of  England  by  the  later  developed  law 
of  foreign  attachment,  had  fulfilled  all  needs.  These  remedies  were  ade- 
quate where  the  contest  was  simply  between  two  or  at  most  a  few  indi- 
viduals, where  it  was  a  duel  between  the  debtor  and  one  creditor  as  a  rule,, 
or  at  most  a  contest  between  the  debtor  and  two  or  three  creditors,  so  to 
speak ;  but  they  became  wholly  inadequate  wherfe  many  creditors  were  in- 
volved. With  the  coming,  however,  of  the  opportunity  and  inclination  to- 
make  commercial  ventures  and  to  obtain  a  stock  of  goods  on  hand  in  ad- 
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vance  of  .demand  and  to  do  business  on  credit,  came  also  the  need  for  a 
better  means  of  protecting  the  common  interests  of  the  creditors  of  the 
merchant. 

The  Common  Law  maxim,  "The  law  favors  the  diligent  creditor,"  upon 
"which  was  founded  the  principle  that  the  creditor  making  the  first  seizure 
by  execution  or  attachment  was  entitled  to  precedence  to  the  full  amount 
■of  his  claim  over  the  creditor  making  the  next  levy,  and  so  on,  was  found 
to  work  injustice  in  the  new  state  of  commerce  where  a  great -body  of 
creditors  owed  by  a  single  debtor  was  involved,  each  having  contributed 
to  the  common  fund  and  being  equitably  entitled  to  share  in  what  was  left 
in  proportion  to  his  unpaid  for  contributions,  and  a  better  principle  was 
found  in  the  maxim  of  equity  "Equality  is  equity,"  which  is  the  dominant 
principle  of  bankruptcy  law. 

It  was,  then,  the  growth  of  commerce  and  of  trading  on  credit  and  the 
■consequent  splriqgirig  up  of  a  community  of  interest  amongst  all  the  cred- 
itors of  the  merchant  that  made  the  old  remedies  of  execution  and  attach- 
ment, designed  simply  for  litigation  between  a  few  individuals,  insufficient 
■and  brought  about  the  first'  English  Bankruptcy  Act  in  the  reign  of  King 
Henry  VIII  in  the  year  lSf2. 

(g)  First  English  Bankruptcy  Act,  1542,  34  Henry  VIII. — The 

first  English  Bankruptcy  Act  is.  instructive  to  one  desiring  to  acquire  a 
true  conception  of  bankruptcy  law  of  the  present  time.  The  following 
points  in  it  are  to  te  particularly  noticed:  First,  its  quaint  preamble, 
which,  were  all  bankruptcies  fraudulent,  as  they  happily  are  not,  would 
furnish  a  good  preamble  for  a  bankruptcy  act  to-day,  so  like  is  the  human 
nature  of  the  days  of  Henry  VIII  to  that  of  the  twentieth  century;  next, 
that  the  law  is  framed  against  debtors  and  in  no  way  for  them,  no  dis- 
charge or  release  from  debts  being  provided  for ;  next,  that  it  is  concerned 
wholly  with  fraudulent  debtors,  not  at  all  with  those  who  are  simply  un- 
fortunate; and,  in  truth,  as  industrial'  society  was  then  constituted,  mere 
misfortune  unconnected  with  fraud  was  hardly  capable  of  producing 
sweeping  results ;  finally  that  that  community  of  interest  amongst  creditors 
which  the  old  Common  Law  remedies  did  not  contemplate  nor  provide  for, 
finds  expression  in  the  seizure  of  the  bankrupt's  property  by  a  common 
agent  acting  in  behalf  of  all  creditors  and  by  the  pro  rata  distribuiion 
amongst  them  of  the  proceeds  of  the  bankrupt's  goods  seized,  which  are 
■distinguishing  features  of  all  true  bankruptcy  laws. 

The  text  of  the  law  is  given  below:  34  and  35  Henry  VIII,  ch.  4 
<  1542-3): 

"An  Act  against  Such  Persons  as  Do  Make  Bankrupts." 
Where  (as)  divers  and  sundry  persons  craftily  obtaining  into  their  hands  great 
substance  of  other  men's  goods,  do  Suddenly  flee  to  parts 
Acts  of  Bankruptcy,     unknown,  or  keep  their  houses,  not  minding  to  pay  or  re- 
store to  any  (of)  their  creditors,  their  debts  and  duties,  but 
at  their  own  wills  and  pleasures  consume  the  substance  obtained,  by  credit,  or 
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other  men,  for  their  own  pleasure  and  delicate  living,  against  all  reason,  equity 
and  good  conscience:    Be  it  enacted  by  authority  of  this  present  parlia- 
Courts.     ment.  That  the  lord  chancellor  of  England,  or  keeper  of  the  great  seal, 
the  lord  treasurer,  the  lord  president,   the  lord  privy   seal,   and  other 
of  the  King's  most  honorable  privy  council,  the  chief  justices  of  either  bench 
for  the  time  being,  or  three  of  them  at  the  least,  virhereof  the  lord  chancellor, 
or  keeper  of  the  great  seal,  lord  treasurer,  lord  president  or  the  lord  privy  seal, 
to  be  one,  upon  every  complaint  made  to  them  in  writing  by  any  parties  grieved 
concerning  the  premises  shall  have  power  and  authority,  by  virtue 
Jurisdiction,     of    this    Act,    to    take    by    their    wisdoms    and    discretions,    such 
orders  and  directions,  as  well  with  the  bodies  of  such  offenders 
aforesaid,  wheresoever  they  may  be  had,  or  otherwise,  as  also  with  their  lands, 
tenements,   feeSj   annuities   and  offices,   which   they  have  in 
Seizure  of  Assets,    fee  simple,  fee  tail,  term  of  life,  term  of  years   or  in  the 
right    of   their   wives,    as    much    as    the    interest    right    and 
title  of  the   same   offender  shall  extend  or  be  and  may  then  lawfully  be   de- 
parted with,  by  the  said  offender  and  also  with  their  money,  goods,  chattels, 
wares,    merchandises    and    debts    wheresoever    they    may 
Appraisal  and  Sale,     be  found  or  known.     And  to  cause  their  said  lands,  tene- 
ments, fees,  annuities,  offices,  goods,  chattels,  wares,  mer- 
chandises and  debts  to  be  searched,  viewed,  rented  and  appraised,  and  to  make 
sale  of  the  said  lands,  tenements,  fees,  annuities   and  offices,  as  much  as  the 
same  offender  may  then  lawfully  give,   grant  or  depart  with,   or  otherwise  to 
order   the   same   for   true   satisfaction   and   payment 
Pro  Rata  Distribution  of    of   the    said   creditors:    that   is   to   say   to   every,  of 
Dividends  to  Creditors.       the    said    creditors    a    portion,    rate    and    rate    alike, 
according  to  the  quantity  of  their  debts.     And  that 
every  direction,  order,  bargain,   sale   and   other  things   dpne  by  the   said  lords 
authorized,  as  is  aforesaid,  in  writing  signed  with  their  hinds,  by  authority  of 
this  act,  shall  be  good  and  effectual  in  the  law  to  all  intents,  constructions  and 
purposes    against    the    said    offenders,    their    heirs    and    executors    forever,    as 
though  the  same  order,  direction,  bargain  and  sale  had  been  made  by  the  said 
offender  or  offenders,  as  his  or  their  own  free  will  and  liberty  by  writing,  in- 
dented, enrolled  in  any  the  King's  Courts  of  r-ecord. 

II.  And  be  it  also  further  enacted  by  the  authority  aforesaid.  That  if  after  any 
such  act  or  offense  committed,  and  complaint  thereof 
"General  Examination."  made  to  the' said  lords  as  is  aforesaid,  any  party  grieved 
concerning  the  premises  knowing,  supposing  or  suspect- 
ing any  of  the  goods,  chattels,  wares,  merchandises,  or  debts,  of  such  offender  or 
offenders,  to  be  in  custody,  use,  occupying,  keeping,  or  possession  of  any  person 
or  persons,  or  any  person  or  persons  to  be  indebted  to  any  such  offender  or  of- 
fenders, do  make  relation  thereof  to  the  said  lords,  to  whom  authority  is  given  by 
this  present  act  as  is  aforesaid,  that  then  the  said  lords  shall  by  virtue  hereof  have 
full  power  and  authority  to  send  for  and  convent  afore  them  by  such  process, 
ways  or  means,  as  they  shall  think  convenient  by  their  discretions,  all  and 
every  such  person  and  persons  so  known,  supposed  or  suspected,  to  have  any 
such  goods,  chattels,  wares,  merchandises,  or  debts,  in  his  or  their  custody,  use, 
occupation,  keeping  or  possession,  or  supposed  or  suspected,  to  beandebted  to 
such  offender  or  offenders;  and  upon  their  appearance  to  examine  them  and 
every  of  them  as  well  by  their  oaths,  as  otherwise  by  such  ways  and  means, 
as  the  said  lords,  by  their  discretions,  shall  think  meet  and  convenient  for  and 
upon  the  specialty,  certainty,  true  declaration  and  knowledge,  .of  all  and 
singular  such  goods,  chattels,  wares,  merchandises,  and  debts,  of  any  such  of- 
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fenders  as  be  supposed  or  suspected  to  be  in  his  or  their  custody,  use,  occupa- 
tion, or  possession,  and  of  all  such  debts  as  by  them  or  any  of  them,  shall  be 
supposed  or  suspected  to  be  owing  to  any  such  offender,  and  if  any  such 
person  or  persons  upon  such  examination  do  not  disclose,  plainly  declare  and 
show  the  whole  truth  of  such  things  as  he  or  they  shall  be  examined  of,  con- 
cerning the  premises:  then  every  such  person  or  persons  so  examined,  and 
not  declaring  the  plain  and  whole  truth  concerning  the  premises  upon  due 
proof  thereof  to  be  made,  before  the  said  lords  therefore  authorized,  as  is 
aforesaid,  by  witness,  examination,  or  otherwise,  as  to  the  same  lords  shall 
seem  sufficient  in  that  behalf,  shall  lose  and  forfeit  double  the  value  of  all 
such  goods,  chattels,  wares,  merchandises,  and  debts  by  them  or  any  of  them  so 
concealed  and  not  wholly  and  plainly  declared  and  shown;  which  forfeiture  shall 
be  levied  and  recovered  by  the  said  lords  having  authority  as  is  aforesaid,  by 
such  ways  and  means  as  to  them  shall  seem  requisite  and  convenient.  And 
the  same  forfeiture  to  be  distributed  and  employed  to  and  for' the  satisfaction 
and  payment  of  the  debt;s  of  the  said  creditor  or  creditors,  in  such  like  man- 
ner, rate  and  form  as  above  declared,  concerning  the  ordering  of  the  goods  and 
chattels  of  the  said  offenders,  keeping  their  houses,  or  flying  to  places  un- 
known, as  is  aforesaid. 

III.  And  be  it  also  further  enacted  by  the  authority  aforesaid.  That  if  after  any 

such  person  or  persons  shall  keep  his  or  their  houses,  or 
Fraudulent  Claims,     flee  to  parts  unknown,  as  is  aforesaid,  any  person  or  persons 

do  fraudulently  by  covin  or  collusion,  claim  or  demand  any 
debt,  duty  or  other  thing  by  writing  or  otherwise,  of  any  such  offender  or  offen- 
ders, other  than  such  as  he  or  they  can  and  do  prove  to  be  due  by  right  and  con- 
science in  form  aforesaid,  before  the  said  lords  having  authority  by  this  present 
act,  as  is  aforesaid,  and  the  same  to  proceed  bona  fide,  without  fraud  or  covin: 
that  then  every  such  person  and  persons,  so  craftily  demanding  or  claiming  any 
such  debt,  duty  or  other  thing,  as  is  aforesaid,  shall  forfeit  and  lose  double  as 
much  as  he  or  they  shall  so  claim  or  demand.  And  the  same  forfeiture  to  be 
levied,  recovered  and  employed,  in  manner  and  form  as  is  afore  rehearsed. 

IV.  And  be  it  also  further  enacted  by  the  authority  aforesaid.  That  if  any  such 

person  or  persons,  which  shall  keep  his  or  their  houses,  or 
Fraudulent  Levies  flee  to  parts  unknown,  as  is  aforesaid,  or  intend  to  delay,  or 
and  Judgments.         defraud  their  creditors  deceitfully  by  covin  or  collusion,  suffer 

or  cause  any  other  person  or  persons,  to  recover  against  him 
or  them  any  debts,  goods,  chattels,  wares  or  merchandises,  without  just  cause 
and. title  so  to  do,  proceeding  bona  fide,  without  fraud  or  covin,  that  then 
upon  complaint  thereof  made  to  the  said  lords  having  authority  by  this  present 
act,  as  is  aforesaid,  the  same  lords  shall  have  power  and  authority  by  virtue 
hereof  to  convent  and  call  before  them  the  ^aid  recoverer  or  recoverers,  and 
after  such  fraud,  deceit,  covin  or  collusion,  shall  plainly  appear,  or  be  duly 
proved  before  the  said  lords,  authorized,  as  is  aforesaid,  all  the  said  goods  and 
chattels,  of  the  said  offender  so  recovered,  shall  be  chargeable,  employed,  or- 
dered and  delivered  toward  the  payment  of  the  true  and  due  debts  of  the  said 
creditor,  after  the  manner,  form  and  rate,  as  is  afore  specified,  by  the  discre- 
tion of  the  said  lords,  having  authority  by  this  present  act,  the  aforesaid  false 
and  feigned  recoveries  notwithstanding,  so  that  always  such  false  and  feigned 
recoveries  shall  not  be  in  force,  or  any  execution  thereby  had  of  or  upon  any 
goods,  chattels,  lands,  or  tenements  of  any  such  offender  or  offenders,  until 
such  time  as  all  his  or  their  true  and  due  debts  and  duties,  shall  be  fully  satis-. 
fied,  contented  and  paid  to  his  or  their  creditors.     And  nevertheless  after  that 
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the  said  true  debts  and  duties,  shall  be  fully  satisfied  and  paid,  as  is  aforesaid 
as  well  the  body  of  the  said  offender,  as  his  lands,  tenements,  goods  and 
chattels,  shall  be  charged  and  liable  to  the  execution  of  the  said  recovery  ac- 
cording to  the  tenor,  force,  and  effect  of  the  same. 

V.  And  be  it  also  enacted  by  the  same  authority.  That  if  any  such  person  or  per- 

sons which  shall  be  indebted,  do  withdraw  himself  out  of  this 
Absconding  Bank-  realm,  and  other  the  King's  dominions,  into  any  foreign 
rupts  Outlawed.         realm,  or  country,  to  the  intent  thereby  to  abide  and  remain, 

in  defraud  of  his  creditors:  that  then  upon  complaint  in  writ- 
ing concerning  the  premises  thereof  made  to  the  said  lords  having  authority,  as 
is  aforesaid,  the  same  lords  shall  by  virtue  and  authority  of  this  present  act, 
have  full  power  and  authority  to  award  proclamations  to  be  made  in  such 
places  as  to  them  shall  be  thought  meet  and  convenient,  commanding  by  the 
same  such  offender  in  the  King  our  sovereign  lord's  name,  to  return  with  all 
convenient  speed  into  this  realm,  and  to  yield  his  body  before  the  said  lords, 
having  authority  as  is  aforesaid,  or  one  of  them.  And  if  the  said  person  within 
three  months  next  after  he  shall  have  knowledge  of  such  proclamation,  or  as  ■ 
soon  after  as  he  conveniently  may,  do  not  repair,  and  yield  his  body  as  is 
aforesaid,  that  then  the  body  of  all  and  every  such  offender  and  offenders  shall 
be  judged,  taken  and  deemed  to  all  intents  and  purposes  out  of  the  King's  protec- 
tion, and  that  also  all  goods,  chattels,  lands,  tenements  and  debts  of  every  such 
offender  shall  be  by  the  order  and  discretion  of  the  said  lords  employed  and 
distributed  amongst  his  creditors  equally  and  indifferently  rate  for  rate,  in  like 
manner  and  form  as  is  afore  declared.  And  that  also  every  person  or  persons 
that  shall  willingly  help  to  aid,  embezzel  or  convey  any  such  person  or  per- 
sons, their  said  goods,  chattels,  wares,  or  merchan- 
Punishment  of  Accom-  dises  out  of  this  realm,  and  other  the  King's 
plice  as  Effecting  Fraud-  dominions,  into  any  foreign  realm  or  place,  knowing 
ulent  Removals,  etc.  the   said  person   or  persons   to   depart   or  withdraw 

themselves,  or  convey  their  said  goods,  chattels, 
wares,  and  merchandises  for  the  cause  and  intent  aforesaid,  shall  suffer  such 
pains  by  imprisonment  of  their  bodies,  or  pay  such  fine  to  our  sovereign  lord 
the  King,  his  heirs  or  successors,  as  to  the  said  lords  having  authority  by  virtue 
of  this  present  act,  shall  seem  meet  and  convenient  for  their  said  offence  or 
offences. 

VI.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  That  if  the 

creditors  of  any  such  offender  or  offenders,  which  shall 
No  Discharge  from  keep  his  or  their  house  or  houses,  or  which  shall  absent  or 
Unpaid  Debts.  withdraw  themselves  into  places  unknown,  for  the  cause' 

aforesaid,  be  not  fully  satisfied  and  paid  or  otherwise  con- 
tented for  their  debts  and  duties  by  the  ways  and  means  afore  specified  and 
declared,  that  then  the  said  creditor  and  creditors,  and  every  of  them,  shall  and 
may  have  their  remedy  for  the  recovery  and  levying  of  the  residue  of  the  same 
debts  or  duties,  whereof  they  shall  not  be  fully  satisfied  and  paid,  or  otherwise 
contented  in  form  .aforesaid  against  the  said  offender  or  offenders,  in  like  manner 
and  form  as  they  should  or  might  have  had,  before  the  making  of  this  act,  and 
that  the  said  creditor  and  creditors,  and  every  of  them,  shall  be  only  barred  and 
excluded  by  virtue  of  this  act,  of  and  for  all  and  every  such  part  and  portion 
of  the  said  debts  and  duties,  as  shall  be  paid,  satisfied,  distributed,  or  delivered 
unto  him  or  them  by  the  said  lords  haying  authority  as  is  aforesaid,  and  of 
no  mo-re  portion  or  parcel  thereof,  anything  herein  specified  that  may  be  taken 
or  construed  to  the  contrary  notwithstanding. 
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(h)  Acts  of  13  Eliz.  1570  and  of  1  and  23  James  I.— Twenty-eight 
years  after  the  statute  of  Henry  VIII  was  passed,  Queen  Elizabeth's  par- 
liament, in  1570,  passed  the  second  English  bankruptcy  law.  Its  preamble 
sets  forth,' 

"Forasmuch  as  notwithstanding  the  statute  made  against  bankrupts  in  the 
thirty-fourth  year  of  the  reign  of  our  late  sovereign  lord  King  Henry  the 
Eighth,  those  kind  of  persons  have  and  do  still  increase  into  great  excessive 
numbers  and  are  like  more  to  do  if  some  better  provision  be  not  made  for  the 
repression  of  them  and  for  a  plain  declaration  to  be  made  and  set  forth  who  is 
and  ought  to  be  taken  and  deemed  for  a  bankrupt:  Therefore,  be  it  en- 
acted, etc." 

The  statute  goes  on  to  limit  its  provisions  as  to  who  may  be  declared 
bankrupt  to  the  classes  of  traders,  merchants  and  dealers  in  money;  and 
to  declare  what  offenses  should  be  sufficient  to  constitute  the  fraudulent 
debtor  a  bankrupt — for  the  law  was  still  treating  bankruptcy  as  a  crime 
and  the  bankrupt  as  a  criminal  and  none  of  the  acts  prohibited  were 
sufficient  to  make  one  guilty  of  bankruptcy  unless  they  were  done  with 
intent  to  hinder  or  defraud  creditors.  These  "offenses"  constituted  what 
would  now  be  denominated  acts  of  bankruptcy  and  were  five  in  number ; 
thus,  the  body  and  property  of  the  debtor'  were  declared  to  be  subject  to 
seizure  as  a  bankrupt's,  if  with  intent  to  defraud  or  hinder  creditors,  first, 
the  debtor  should  have  departed  the  realm;  or  second,  have  kept  to  his 
house  or  absented  himself;  or  third,  have  taken  sanctuary;  or  fourth,  have 
'  suffered  himself  collusively  to  be  arrested  for  a  fictitious  debt;  or  fifth, 
have  suffered  himself  to  be  outlawed,  etc. 

This  law  of  Queen  Elizabeth,  then,  in  general  simply  amplified  and 
made  more  definite  the  law  of  King  Henry  VIII,  but  in  doing  so  it  made 
a  statute  containing  almost  all  the  essential  features  of  the  bankruptcy 
law  of  the  present  day,  excepting  that  it  did  not  grant  discharge  to  bank- 
rupts and  did  not  prohibit  preferences  amongst  creditors  and  did  not  al- 
low debtors  voluntarily  to  go  into  bankruptcy.  By  the  law  of  Elizabeth 
the  operation  of  bankruptcy  law  was  confined  to  merchants,  brokers  and 
traders,  which  limitation  continued  in  all  succeeding  bankruptcy  acts  both 
in  England  and  the  United  States  until  about  the  middle  of  the  nineteenth 
century;  the  kinds  of  fraudulent  acts  that  should  be  held  sufficient  to  make 
one  a  bankrupt  were  defined;  the  recovery  from  third  persons  of  property 
fraudulently  conveyed  to  them  by  the  debtor  on  the  eve  of  his  bank- 
ruptcy, was  provided  for;  the  provisions  of  the  former  law  for  bringing 
in  and  examining  witnesses  touching  the  bankrupt's  property  were  ampli- 
fied ;  the  former  rule  for  distributing  the  bankrupt's  assets  pro  rata  amongst 
his  creditors  was  preserved. 

In  this  law  of  Elizabeth,  as  in  fact  in  all  these  laws  until  the  reign  of 
Queen  Anne,  nearly  two  hundred  years  after  the  first  bankruptcy  law  of 
King  Henry  VIII,  there  was  no  provision  whatsoever  for  discharging  the 
bankrupt  from  his  remaining  debts.    On  the  contrary,  each  law  contained 
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express  provision  that  his  remaining  debts  should  not  be  construed  to  be 
released  notwithstanding  all  his  assets  may  have  been  divided  up  ratably 
amongst  his  creditors;  and 'in  addition,  the  law  of  Elizabeth  expressly  pro- 
vided that  if  the  bankrupt  should  afterwards  acquire  any  new  property, 
the  right  to  it  should  immediately  vest  iri  all  his  creditors,  both  old  and 
new,  and  that  it  should  be  administered  by  the  bankruptcy  commissioners 
as  part  of  the  bankruptcy  estate,  no  matter  how  long  a  time  meanwhile 
might  have  elapsed. 

One  could,  with  considerable  interest  and  not  a  little  profit,  follow  along 
the  years  after  these  first  bankruptcy  .acts  in  the  study  of  the  development 
of  bankruptcy  law  as  it  progressed  in  the  successive  enactments  made  from 
time  to  time  in  the  reigns  of  the  subsequent  English  sovereigns,  but  space 
will  permit  only'  the  briefest  reference  to  them.  In  the  reign  of  Elizabeth's 
successor,  James  I,  the  law  was  twice  changed,  in  the  first  James  I,  ch.  15, 
and  21st  James  I,  ch.  19.  Then  there  was  a  long  period  during  the  strenu- 
ous times  of  the  English  contests  with  the  Stuart  dynasty — Cromwell's 
time  and  until  the  Restoration — that  the  laws  against  those  "who  do  make 
bankrupt"  were  left  untouched. 

(i)  Queen  Anne's  Act,  1705,  and  First  Provision  for  Discharge 
of  Bankrupt. — In  the  eighteenth  century  bankruptcy  law  was  again 
modified,  the  principal  change  to  note  being  that,  by  the  statute  of  Queen 
Anne,  passed  in  1705,  known  as  4th  Anne,  ch.  17,  the  prominence  of-  the 
criminal  idea  was  taken  away  and  for  the  first  time  a  discharge  was' 
granted  to  the  bankrupt  from  his  remaining  debts,  if, he  had  surrendered 
all  his  assets  and  made  full  disclosure  to  his  creditors.  The  first  provision 
in  modern  bankruptcy  law  for  the  discharge  of  the  debtor  -is  as  follows  : 

"And  be  it  further  enacted  that  all  and  every  person  and  persons  so  becoming 
bankrupt  as  aforesaid,  who  shall,  within  the  time  limited  by  this  act,  sur- 
render him,  her  or  themselves — aiid  in  all  things  conform  as  in  any  by  this- 
act  is  directed — shall  be  discharged  from  all  debts  by  him,  her  or  them  due  and 
owing  at  the  time  that  he,  she  or  they  did  become  bankrupt." 

Eater  on  at  various  times  were  added  further  qualifications  upon  the 
right  to  a  discharge  from  debts,  amongst  others  that  the  bankrupt's  assets 
should  equal  a  certain  percentage  of  his  debts,  that  a  certain  per  cent,  of 
his  creditors  should  assent  to  his  discharge,  etc.,  etc.,  although  it  would 
seem  to  have  been  a  sufiiciently  rigid  requirement  that  the  bankrupt  should 
in  all  things  have  conformed  to  the  many  different  provisions  of  the  law 
in  order  to  be  entitled  to  discharge. 

(j)  Bankruptcy  Law  at  Time  of  American  Revolution. — With 
these  preliminary  discussions  one  is  placed  in  a  position  to  summarize  im- 
pressions and  to  understand  what  was  meant  by  bankruptcy  law  at  the 
time  our  forefathers  severed  the  Colonies  from  the  Mother  Country  anfi 
went  on  making  laws  of  their  own.  Bankruptcy  law  at  that  time,  it  is 
evident,  was  a  law  directed  towards  furnishing  a  better  protection  to  cred- 
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iters  against  the  devices  of  dishonest  debtors  than  was*  aflEorded  by  the 
Common  Law  with  its  more  limited  remedies  of  execution  and  attachment, 
and  only  incidentally  granted  a  discharge  to  such  bankrupts  as  conformed 
fully  to  its  requirements. 

As  it  then  was  constituted,  it  might  have  been  defined  as  a  law  devised 
for  seizing  the  person  and  property  of  fraudulent  and  dishonest  debtors, 
for  punishing  them  for  their  frauds  and  for  distributing  their  effects 
ratably  amongst  their  creditors,  and,  if  their  assetc  reached  a  certain  per- 
centage of  their  debts,  of  granting  them  a  discharge  from  the  remainder 
of  their  debts.  It  had  quite  as  ample  provisions  for  making  searching 
examination  of  the  bankrupt  and  of  witnesses  as  there  are  in  the  bank- 
ruptcy laws  of  to-day.  However,  at  least  one  of  the  distinguishing  fea- 
tures of  bankruptcy  law  as  it  is  constituted  at  the  present  time,  namely, 
voluntary  bankruptcy,  was  wholly  lacking  and'  contrary  to  the  theory  of 
the  early  law,  and  this  definition  therefore  will  not  suffice  for  bankruptcy 
law  of  the  present  time.  At  the  time  of  our  separation  from  England, 
English  bankruptcy  law  did  not  "allow  a  debtor  to  go  voluntarily  into  bank- 
riiptcy  as  at  present — voluntary  bankruptcy,  indeed,  would  have  been 
quite  foreign  to  the  purpose  and  idea  that  the  bankrupt  was  an  escaping 
offender  with  creditors  in  hot  pursuit.  On  the  other  hand,  it  exempted 
from  its  operation  everybody  except  traders,  brokers  and  merchants — in 
general,  those  dealing  in  money  and  in  buying  and  selling — they  alone 
could  be  declared  giiilty  of  the  offense  of  bankruptcy,  whilst  nowadays 
anybody  (except  under  the  law  of  1898  a  corporation)  may  go  voluntarily 
into  bankruptcy  although  there  do  remain  still  some  restrictions  as  to  those 
who  may  be  forced  into  bankruptcy.  Lastly,  the  provisions  of  the 
present  law  avoiding  preferential  payments  to  creditors  received  with  notice 
did  not  then  exist.  A  fraudulent  conveyance,  to  be  sure,  even  then  could 
be  set  aside,  but  the  mere  paying  by  an  insolvent  debtor  of  one  creditor, 
on  an  honest  debt,  without  the  paying  of  a  like  proportion  to  his  other 
creditors,  which  is  what  is  meant  by  a  preference,  was  not  the  subject  of 
any  special  provisions  of  bankruptcy  law  even  if  the  creditor  knew  it  was 
a  preference  at  the  time  he  took  it,  the  bankrupt's  creditors  being  relegated 
to  ,the  Common  Law  for  their  only  remedies  for  recovering  property  from 
third  persons.  Such  were  the  outlines  and  such  thfe  theory  of  English 
bankruptcy  law  at  the  time  the  Colonies  separated  from  their  mother 
country.  It  will  be  found,  indeed,  that  these  same  ideas  prevailed  in  the 
first  bankruptcy  law  enacted  in  the  United  States. 

By  the  Constitution  the  right  to  regulate  and  control  bankruptcies  was 
given  over  to  the  Federal  Government,  the  framers  of  the  Constitution 
appreciating  the  wisdom  of  uniform  rules  in  matters  of  bankruptcies  pre- 
cisely as  in  other  matters  relating  to  commerce. 

(k)  First  Bankruptcy  Act  of  United  States,  1800. — The  first 
bankruptcy  law  of  the  United  States  was  passed  in  1800,  during  the  ad- 
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ministration  of  John  Adams.  It  followed  in  its  main,  features  and  even 
in  its  wording  the  English  bankruptcy  laws,  and  was  essentially  a  law 
against  debtors,  framed  along  the  lines  of  suppressing  fraudulent  and 
criminal  practices  rather  than  along  the  lines  of  providing  a  general  sys- 
tem for  the  rational  and  equitable  administration  of  insolvent  estates,  no 
provision  at  all  being  made  for  one  voluntarily  to  become  a  bankrupt,  the 
distinguishing  feature  of  the  later  bankruptcy  laws,  without  which  a  bank- 
ruptcy law  can  not  be  said  to  have  arrived  at  the  full  stature  of  a  general 
system  of  administering  insolvent  estates  which  it  is  at  present.  Indeed, 
like  the  laws  that  had  gone  before  it  in  England,  its  operation  even  ad- 
versarily  was  limited,  only  traders,  merchants,  underwriters  and  brokers 
being  within  its  purview. 

This  law  was  a  tentative  exercise  of  federal  power  over  the  subject  of 
bankruptcies,  being  limited  by  its^own  terms  to  five  years,  but  it  was  even 
shorter  lived  than  that,  being  repealed  in  less  than  four  years,  in  1803. 
The  people  of  the  United  States  had  not  awakened  to  the  realization  that 
they  had  formed  a  nation,  and  in  genial  they  resented  federal  laws. 
Moreover,  this  law  came  at  about  the  same  time  the  hated  Alien  and  Sedi- 
tion Laws  were  creating  such  an  upheaval  in  American  politics  and  it  fell 
under  the  same  ban  of  popular  opposition.  It  seemed  to  the  people  of 
those  days  that  the  federal  government  was  drawing  around  the  necks  of 
the  people  the  cords  of  a  strongly  centralized  and  domineering  govern- 
ment. By  the  Alien  Act,  the  Federal  Government,  they  thought,  had 
been  assuming  arbitrary  and  despotic  power  and  by  the  Sedition  Act  been 
attempting  to  muzzle  free  speech,  and  now,  by  the  Bankruptcy  Act,  it  was 
still  further  drawing  to  itself  power,  assuming  the  pursuit  of  debtors  and 
obliging  creditors  to  resort  to  federal  courts  to  litigate  their  rights.  In- 
stead of  a  court  close  at  hand,  to  which  suitors  had  always  been  accus- 
tomed, now,  by  this  new  and  much  distrusted  law  they  must  travel  great 
distances  to  the  federal  courts  and  bring  themselves  and  witnesses  there 
at  a  great  loss  of  time  and  money;  and  naturally  they  resented  the  law; 
and  it  went  down  in  the  general  revolt  that  found  expression  in  Jeffer- 
son's election;  and  for  nearly  forty  years,  that  is  to  say  until  1841,  when 
the  Whigs  came  into  power,  there  was  no  national  bankruptcy  law  in  ,the 
United  States  and  the  permissive  power  of  Congress  over  the  "subject  of 
bankruptcies"  was  not  exercised,  but  was  left  in  abeyance. 

(1)  Act  of  1841. — In  1841  was  passed  the  second  national  bank- 
ruptcy law  of  the  United  States.  Although  this  law,  like  its  remote  prede- 
cessor of  1800  was  short  lived,  being  repealed  within  two  or  three  years, 
for  political  reasons,  this  being  the  most  heated  period  of  the  States'  Rights 
controversy,  yet  the  law  itself  was  a  most  admirable  one  and  was  the  first 
law  on  the  subject  of  bankruptcies  constructed  on  broad  lines.  It  was  the 
first  American  law  that  wholly  abandoned  the  original  idea  that  bank- 
ruptcy law  was  a  law  only  to  be  invoked  by  creditors.     In  this  law  ap- 
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peared  all  the  essential  elements  of  a  true  bankruptcy  law.  It  provided  a 
general  system  for  administering  all  insolvent  estates  of  living  persons  ex- 
cept those  under  guardianship,  by  its  provisions  for  the  first  time  debtors- 
being  allowed  voluntarily  to  bring  their  estates  into  the  bankruptcy  courts 
for  equitable  distribution  and  its  operation  no  longer  being  confined  to 
merchatits  and  those  who  dealt  in  money. ,  To  be  sure  it  also  provided, 
like  all  its  predecessors,  for  the  punishment  of  offenders,  but  it  recognized 
on  the  other  hand  tlae  justice  of  granting  to  the  honest  debtor  who  had 
surrendered  all  his  assets  and  truthfully  revealed  all  facts  in  relation 
thereto  and  had  aided  his  creditors  in  realizing  as  much  as  possible  from 
the  estate,  a  discharge  and  release  from  his  remaining  debts — the  justice 
of  lifting  from  his  shoulders  the  burden  of  hopeless  debt,  that  otherwise 
would  have  obliged  him  either  to  abandon  all  business  enterprise  or  else 
to  do  business  under  cover  of  another's  name.  This  law  of  1841  con- 
tained ample  provision  for  the  seizure  of  property;  for  its  sale  and 
equitable  distribution  amongst  creditors;  for  the  recovery  of  property 
fraudulently  conveyed  and  also  for  that  conveyed  by  way  of  preference 
in  the  payment  of  one  creditor  over  others;  it  also  contained  the  usual 
provisions  found  in  bankruptcy  law  for  bringing  witnesses  into  court  and 
obliging  them  to  submit  themselves  to  examination  on  the  general  subjects 
of  the  bankrupt's  business  and  behavior.  However,  it  must  be  conceded 
that  whilst  the  law  was  a  great  advance  over  all  its  predecessors  in  most 
particulars  yet  it  had  certain  serious  defects  that  undoubtedly  hastened  its 
fall.  Among  the  faults  that  hindered  it  fronj  being  an  ideal  system  for  the 
United  States,  was  that  its  courts  were  long  distances  apart,  were  not 
close  to  the  people.  It  would  be  admittedly  a  great  hardship  to-day,  in  this 
period  of  quick  and  cheap  travel,  were  creditors  all  over  an  entire  district 
obliged  to  take  train  and  come  to  the  United  States  Judge  every  time  they 
needed  to  appear  in  the  Bankruptcy  Court  against,  perhaps,  a  neighbor  of 
their  own  town.  How  much  more  burdensome,  then,  must  it  have  been, 
to  have  had  to  resort  to  the  United  States  Judges  in  those  days  of  stage 
coaches  and  bad  roads !  i 

It  was  nearly  another  quarter  of  a  century  after  the  repeal  of  the  law 
of  1841  before  the  next  national  bankruptcy  act  of  the  United  States  was'' 
passed,  the  last  before  our  present  one. 

(m)  Act  of  1867. — In  1867  was  passed  the  third  bankruptcy  act  of 
the  United  States.  This  law  remained  in  force  fbr  eleven  years,  being 
repealed  in  1878.    • 

By  a  review  of  some  of  the  causes  that  brought  about  this  repeal  light 
may  be  thrown  upon  certain  parts  of  the  present  law  wherein  it  was  at- 
tempted to  rectify  the  defects  of  the  former  law. 

By  the  law  of  1867,  in  the  first  place,  it  was  too  easy  to  throw  a  debtor 
into  bankruptcy  and  too  hard  for  him  to  obtain  his  discharge  after  he  once 
became  bankrupt,  there  were  so  many  grounds  named'  in  the  Act  for 
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declaring  a  debtor  bankrupt,  and  so  many  for  preventing  his  discharge. 
The  present  law  sought  to  avoid  these  defects  by  limiting  the  number  and 
nature  of  the  acts  of  bankruptcy  and  grounds  of  opposition  to  discharge; 
and  also  in  another  way,  by  changing  the  definition  of  insolvency.  The 
tisual  definition  of  insolvency  is  the  inability  of  a  debtor  to  meet  his  obli- 
gations as  they  mature  in  the  due  course  of  business.  Now,  according  to 
that  definition,  in  times  of  panic  when  money  is  scarce,  everyone,  almost, 
would  be  insolvent  and  the  possible  consequences  of-  such  holding  would 
be  that  creditors  would  be  enabled  to  throw  many  debtors  into  bankruptcy 
most  unjustly;  such,  indeed,  was  found  to  be  the  result  of  the  operation  of 
the  law  of  1867,  and  the  complaints  were  justifiable.  In  avoiding  such 
consequences,  the  framers  of  the  present  law  made  a  different  definition 
of  insolvency,  and  one  corresponding  more  closely  to  its  true  meaning, 
namely,  that  a  debtor  should  not  be  held  to  be  insolvent,  unless  his  assets, 
at  a  fair  valuation,  should  be  found  to  be  less  than  his  liabilities.  Upon 
reflection  it  will  be  seen  that  this  change  in  the  meaning  of  insolvency 
obviates  many  of  the  faults  of  the  law  of  1867. 

Other  causes  contributing  to  the  downfall  of  the  law  of  1867  were  the 
distance  of  the  courts  from'  the  people,  the  same  fault  found  in  all  the 
preceding  laws  in  this  country;  and  the  excessive  fees  allowed  to  the 
officers  of  the  court  and  attorneys  practicing  in  bankruptcy. 

In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  222  (D.  C.  Mo.  1902):  "The  Act  of 
1867  carried  with  it  many  evils,  real  or  supposed.  One  of  such  evils  was  its 
oppressive  and  expensive  features.  The  estates  were  eaten  up  by  a  mnst 
vicious  fee  system.  The  litigation  was  all,  or  practically  all,  in  the  Fed  1 
Courts,  Renerally  sitting  at  a  great  distance  from  the  debtor,  the  claimant  and 
the  witnesses.  It  was  the  purpose  of  the  present  statute  to  correct  this  and 
limit  the  fees  and  expenses,  and  have  the  greater  part  of  the-  litigation  where 
the  parties  resided." 

The  law  of  1898  was  framed  with  special  view  to  the  avoidance  of  these 
faults. 

Thus,  the  fault  of  extravagance  of  administration  has  been  guarded 
against  by  stringent  provisions  limiting  the  compensation  of  the  officers 
of  the  court  to  exceedingly  low  rates  of  commission  and  prohibiting  any 
extra  or  other  compensation  to  them  "under  any  form  or  guise  what- 
soever;" also  by  strict  prohibition  of  unnecessary  appointments,  of  re- 
ceivers, requiring  that  they  be  appointed  only  when  it  is  "absolutely 
necessary"  to  do  so  for  the  preservation  of  the  estate;  the  appointment  of 
receivers  being  discouraged  whenever  resort  to  injuaction  will  suffice. 
Indeed,  the  whole  spirit  of  the  Act  of  1898  breathes  economy  in  adminis- 
tration and  makes  of  this  law  a  peculiarly  business  law. 

The  fault  of  distance  of  the  bankruptcy  courts  from  the  people  which 
was  so  serious  a  defect  in  the  administration  of  all  former  bankruptcy  laws 
of  the  United  States  has  been  guarded  against  by  providing  that  there  shall 
be  at  least  one  rfeferee  (the  judicial  officer  who  constituies  practically  the 
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bankruptcy  "court"),  for  each* county,  thus  bringing  the  bankruptcy  court 
home  to  the  people  and  making  of  it  quite  as  much  a  "people's  court"  as 
is  their  own  county  probate  or  insolvency  court. 

(n)  Meaning  and  Idea  of  Bankruptcy  Law  To-Day. — This  some- 
what extended  review  of  the  origin  and  history  of  the  Bankruptcy  Laws  of 
the  past  from  Avhich  the  present  system  of  bankruptcy  law  has  sprung, 
places  one  in  a  position  more  intelligently  to  define  the  idea  of  bankruptcy 
law  as  it  exists  to-day  in  the  United  States,  not  meaning  by  this  that  the 
definition  so  arrived  at  would  have  been  a  proper  one  at  all  stages  of 
history;  for,  as  already  noted,  the  idea  and  objects  of  bankruptcy  law  have 
undergone  considerable  development  and  change  since  the  time  the  first 
harsh  statutes  of  England  Were  passed  to  repress  and  suppress  the  "of- 
fense," as  it  was  then  considered  to  be,  of  bankruptcy  and  to  punish  the 
offender. 

Justice  Miller,  in  Wilson  v.  City  Bank,  17  Wall  (U.  S.)  473,  says:  "The 
primary  object  of  a  bankruptcy  law  is  to  secure  a  just  distribution  of  the 
bankrupt's  property  among  his  creditors:  the  secondary  object  is  the  release 
of  the  bankrupt  from  the  obligation  to  pay  his  debts." 

United  States  District  Judge  Ray,  who  was  a  member  of  the  Judiciary 
Committee  of  the  House  of  Representatives  that  passed  the  Act  of  1898, 
and  was  chairman  of  the  Judiciary  Committee  that  secured  the  passage 
of  the  Amendment  in  1903,  and  is  one  thoroughly  familiar  with  the  spirit 
of  the  Bankruptcy  Law  of  1898  says,  in  rendering  his  opinion  in  In  re 
Leslie  found  in  9  Amer.  B.  R.  on  page  567. 

"The    main    purpose   of   the    bankruptcy    law   is    to    prevent    preferences    and 
secure  a  fair  and  equitable  division  of  the^  bankrupt  estate  among  the  creditors, 
not  to  grant  discharges.     This  end  accomplished,  the  bankrupt  is  granted  a  dis- 
•■  charge  from  all  his  debts." 

As  bankruptcy  jurisprudence  now  stands  in  the  United  States,  then,  it 
may  be  said  to  be  a  system  of  laws  for  the  taking  possession  of  the  assets 
of  an  insolvent,  either  upon  his  own  initiative  or  in  case  he  has  done 
certain  acts  called  acts  of  bankruptcy,  considered  to  demonstrate  his  un- 
worthiness  or  incapacity  properly  to  continue  his  business,  upon  the 
initiative  of  his  creditors ;  for  recovering  such  of  his  assets  as  have  been 
transferred  fraudulently  to  third  parties  or  unfairly  to  particular  preferred 
creditors  or  have  been  seized  by  creditors  while  the  debtor  was  insolvent; 
for  selling  the  assets  and  distributing  the  proceeds  equitably  amongst  his 
creditors ;  and  finally  for  granting  to  him,  in  case  he  has  surrendered  all 
his  assets  and  disclosed  to  his  creditors  in  bankruptcy  the  truth  about  his 
business,  a  discharge  from  the  unpaid  deficit  of  his  debts. 

It  will  at  once  be  seen  that  a  law  concerned  with  such  broad  objects 
must  be  far  reaching  in  its  administration. 

When  Congress  passed  the  law  of  1898  the  people  in  general  little  com- 
prehended the  magnitude  of  the  work  done.     Its  passage  was  secured 


16  REMINGTON   ON   BANKRUPTCY. 

chiefly  because  of  its  one  feature,  the  release  of  debts.  A  great  multitude 
of  victims  of  years  of  industrial  depression  were  lying  stranded  on  the 
rocks  of  hopeless  debt.  These  debtors  were  skulking  along  the  streets 
hardly  daring  to  lift  their  eyes  to  passers  by  lest  they  might  remind  some 
creditor  of  an  almost  forgotten  if  not  forgiven  debt.  Either  so  or  the 
debtor  was  doing  business  under  the  name  of  his  wife  or  other  relative, 
or  as  "agent"  or  "trustee,"  as  he  would  variously  style  himself ;  everybody 
understanding  the  real  situation  except  perhaps  the  courts  themselves, 
whose  rules  of  evidence  obliged  them  oftentimes  to  find  that  an  experi- 
enced business  man  was  merely  agent  or  trustee  for  a  ,wife  who  owned 
nothing  originally  and  hardly  knew  where  the  place  of  business  she  was 
made  to  say  she  now  owned  was  located,  and  generally  knew  nothing  in 
particular  about  it.  But  this  was  the  natural  result  of  the  barbarism  of  a 
country  that  had  no  bankruptcy  system  and  these  debtors,  living  their  lives 
of  falsehood  and  pretense,  were  the  legitimate  fruits  of  lack  of  civilization. 
These  were  probably  the  most  potent  arguments  in  securing  the  passage  of 
the  present  bankruptcy  act ;  but,  after  all,  the  scope  of  the  work  done  was 
infinitely  broader. 

By  this  law  Congress  superimposed  upon  the  forty-five  widely  varying 
systems  of  commercial  law  of  the  different  states,  one  vast,  uniform  sys- 
tem of  jurisprudence  governing  the  dealings  of  men  with  one  another  in 
every  part  of  the  country,  and  in  their  most  minute  ramifications.  Be  it 
in  Texas,  Oregon,  Missouri,  Maine  or  Pennsylvania,  almost  every  com- 
mercial transaction  is  conducted  with  an  eye  to  the  effect  of  the  bankruptcy 
law  upon  it.  If  one  or  the  other  of  those  dealing  becomes  later  a  bank- 
rupt, at  once  the  provisions  of  this  law  must  be. searched  to  ascertain  the 
rights  of  those  involved.  If  neither  party  becomes  bankrupt,  yet  if  the 
property  involved  may  have  come  from  some  bankrupt  before  his  bank- 
ruptcy still  the  law  may  be  operative.  And  when  it  is  considered  that  the 
great  bulk  of  commercial  law  practice  is  taken  up  with  questions  that  only 
arise  when  one  or  the  other  of  the  parties  has  become  insolvent  it  is  then 
realized  how  vast  the  effect  of  bankruptcy  law  must  be  upon  commercial 
transactions  and  the  practice  of  commercial  law.  Attachments,  executions, 
receiverships,  assignments,  fraudulent  conveyances — these  are  the  leading 
topics  under  commercial  law  practice  and  yet  not  one  of  them  becomes 
of  any  importance  unless  the  debtor  be  an  insolvent  or  unless  insolvency 
somewhere  exist  along  the  line. 

By  this  law  also  the  opportunity  for  one  creditor  to  obtain  a  preference 
out  of  the  insolvent  estate  over  other  creditors  is  prevented.  The  condi- 
tion of  affairs  that  existed  when  there  was  no  bankruptcy  law  preventing 
preferences  is  well  remembered.  Those  were  days  when  the  law  of  the 
survival  of  the  fittest  had  unrestrained  operation.  No  confidences  were 
possible  between  a  debtor  and  his  creditors.  The  debtor  who  found  his 
affairs  getting  into  bad  shape  dared  not  breathe  a  word  of  his  condition 
to  any  creditor,  lest  such  a  one  would  become  alarmed  and  come  down 
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upon  him  with  the  sheriff.  Nor  did  one  creditor  dare  confer  with  another 
about  their  common  debtor's  affairs  lest  the  other  creditor  take  immediate 
action  and  get  ahead  of  him. 

There  were  no  mutual  confidences  possible,  for  it  was  the  reign  of  the 
old  common  law  whose  fundamental  maxim,  translated  into  popular  lan- 
guage, is  "first  come,  first  served."  The  maxim  "The  law  favors  the  dili- 
gent creditor"  too  often  came  to  mean  "the  law  favors  the  favorite 
creditor,"  the  wife  or  other  relative  or  some  powerful  commercial  house 
or  bank  which  was  carrying  a  cognovit  note  or  chattel  mortgage  for  ready 
levy  or  for  the  taking  of  quick  possession. 

The  commercial  world  was  given  over  to  the  unrestrained  rule  of  the 
"survival  of  the  fittest." 

At  the  hint  of  coming  insolvency  began  a  frantic  race  for  priority. 
More  than  likely  the  debtor  himself  would  already  have  given  a  chattel 
mortgage  to  some  favored  creditor  or  relative  and  in*  addition  have  made 
an  assignment  to  his  own  attorney.  An  attorney  specially  skilled  in  such 
manipulations,  would  send  his  clerk  to  file  the  mortgage  or  deed  that  was 
the  usual  incident  to  the  debtor's  failure,  with  instructions  to  apprise 
him  the  moment  the  filing  was  done  so  that  immediately  thereafter  a  deed 
of  assignment  might  be  filed.  Whilst  all  this  was  going  on,  creditors  on 
their  part,  would  be  hurrying  out  legal  papers,  one  for  the  appointment  of 
a  receiver,  another  for  an  execution  and  so  forth. 

Those  were  strenuous  times,  indeed,  when  lawyers  stayed  up  all  night 
preparing  papers  and  when  sheriffs  made  levies  at  midnight — oftentimes 
to  find  a  receiver  or  assignee  already  in  charge. 

By  the  passage  of  the  bankruptcy  act,  preventing  preferences  amongst 
creditors,  annulling  seizures  by  legal  process  within  four  months  of  bank- 
ruptcy, and  granting  discharge  to  bankrupts,  all  this  has  been  changed. 
Under  the  protection  of  the  bankruptcy  act,  a  debtor  may  now  be  candid 
with  his  creditors  and  may  call  them  in  and  frankly  relate  to  them  his 
troubles.  They,  on  their  part,  may  deliberate  among  themselves  and  de- 
vise the  best  means  for  mutual  benefit.  No  one  can  obtain  an  advantage 
over  his  neighbor,  for  preferences  and  seizures  by  legal  process  on  the 
eve  of  insolvency  are  forbidden,  and  nullified,  and  the  debtor,  on  his  part, 
has  nothing  to  fear  from  his  own  candor — at  worst,  having  merely  to  sur- 
render his  a:ssets  for  equal  distribution,  but,  in  doing  so,  running  little  risk 
of  spending  his  remaining  days  under  the  yoke  of  debt;  and  these  col- 
lateral benefits  of  the  act  are  recognized  among  business  men  as  affording 
great  possibilities  of  future  development  most  advantageous  to  the  amicable 
adjustment  of  the  affairs  of  failing  debtors. 

Such  is  the  bankruptcy  law  of  the  present  time,  its  object,  history  and 
place  in  jurisprudence,  far  reaching  in  its  results,  intimately  bound  up  with 
the  every  day  affairs  of  business  life,  humane  and  beneficent,  just  and 
efficient  in  its  rules,  one  of  the  steps  toward  a  higher  civilization  and  bet- 
ter justice. 
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PART  L 

Constitutionality,  Generai,  Nature  and  Construction  op  the  Act 
OF   1898;  and  Jurisdiction  to  Adjudge   Bankrupt. 


CHAPTER  I.  ■     , 

Constitutionality  op  the  Act. 

Synopsis  of  Chapter. 

§     1.  Power  to  Enact  Bankruptcy  Laws. 

§  3.  Constitutional  Requirements — "Uniformity"  and  on  "Subject  of  Bankrupt- 
cies." 

§     3.  "Uniformity"  Geographical,  Not  Personal. 

§     4.  Distinctions  between  Persons,  Not  Lack  of  "Uniformity." 

§  5.  Recognition  of  Diverse  Exemption  Laws  and  Priority  Laws,  Not  Lack  of 
"Uniformity." 

§     6.  State  Law  Governing  Title,  Not  Lack  of  "Uniformity." 

§  7.  "Subject  of  Bankruptcies"  Not  Necessarily  Entire  nor  Confined  to  Orig- 
inal "Subject." 

I     8.  Operating  on  Others  than  "Traders",  Not  Outside  of  "Subject." 

§    9.  "Voluntary  Bankruptcies,''  Not  Outside  of  "Subject." 

§  10.  Dealing  with  One  Part  Only  of  "Subject." 

§  11.  Do  Not  Delegate  Legislative  Power. 

§  12.  Do  Not  Violate  Constitutional  Guaranty  of  "Due  Process." 

§  13.  Do  J>Tot  Impair  Obligation  of  Contracts. 

§  14.  May  Impose  Enforcement  on  State  Courts. 

§  1.  Power  to  Enact  Bankruptcy  Laws. — The  only  power  Congress 
has  to  pass  a  national  bankruptc}^  law  must,  of  course,  be  found  conferred 
in  some  clause  of  the  constitution.  This  power  is  expressly  granted  in 
§  8  of  Article  1  of  the  Constitution  in  the  following  words :  "Congress 
shall  have  power  to  establish  *  *  *  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States." 

§  2.  Constitutional  Requirements — "Uniformity"  and  on  "Sub- 
ject of  Bankruptcies." — The  law  so  established  must  be  uniform 
throughout  the  United  States  ;i  and  be  upon  the  "Subject"  of  bankrupt- 
cies.2 

§  3.  "Uniformity"  Geographical,  Not  Personal. — That  is  to  say, 
the  law  must  operate  everywhere  in  the  United  States  precisely  alike,  but 
it  need  not  operate  precisely  alike  upon  all  classes  of  people  nor  in  all 
States  upon  the  same  kinds  of  property,  provided  in  all  States  it  operates 
alike  on  all  persons  of  the  same  class  and  on  all  property  seizable  by  cred- 
itors under  their  respective  State  laws.* 

1.  Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181;  Leidigh  Carriage 
Co.  V.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A.  Ohio);  Obiter,  Singer  v. 
Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  376  (N.  J.  Ch.);  Obiter,  Hargardine- 
McKittrick  Co.  v.  Hudson,  10  A.  B.  R.  335,  133  Fed.  332  (C.  C.  A.  Mp.). 

2.  Singer  v.  Nat'l  Bedstead  Co.,  11  A.  B.  R.  376  (N.  J.  Ch.). 

3.  Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181;  Leidigh  Carriage 
Co.  V.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A.  Ohio);  Obiter,  Singer  v. 
Nat'l  Bedstead  Mfg.  Co..  11  A.  B.  R.  276  CN..J.  Ch.). 
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§  4.  Distinctions  between  Persons,  Not  Lack  of  "Uniformity." — 

The  law  is  not  unconstitutional  because  hi  its  making  distinctions 
between  artificial  and  natural  persons,  nor  between  classes  of  artificial 
persons.^ 

§  5.  Recognition  of  Diverse  exemption  Laws  and  Priority  Laws, 
Not  Lack  of  "Uniformity." — Nor  is  it  unconstitutional  because  of  its 
recognizing  diverse  exemption  laws. 

Thus,  in  one  State  the  exemptions  are  different  from  those  in  another 
State  and  the  trustee  takes  different  classes  of  property,  yet  the  law  is  uni- 
iorm  because  in  each  State  it  gives  to  creditors  at  least  all  that  in  such 
State  would  belong  to  them  without  bankruptcy  law.* 

Hanover  Nat'l'  Bank  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.181:  "It  was  many 
times  ruled  (under  the  law  of  1867)  that  this  provision  was  not  in  derogation  of 
the  limitation  of  uniformity  because  all  contracts  were  made  with  reference  to 
existing- laws,  and  no  creditor  could  recover  more  from  his  debtor  than  the 
unexempted  part  of  his  assets.  Mr.  Justice  Miller  concurred  in  an  opinion  to 
that  effect  in  the  case  of  Beckerford,  1  Dill.  45. 

"Mr.  Chief  Justice  Waite  expressed  the  same  opinion  in  In  re  Deckert,  3 
Hughes  183.  The  chief  justice  there  said:  'The  power  to  except,  from  the 
operation  of  the  law,  property  liable  to  execution  under  the  exemption  laws 
ef  the  several  States,  as  they  were  actually  enforced,,  was  at  one  time  ques- 
tioned, upon  the  ground  that  it  was  a  violation  of  the  constitutional  require- 
ment of  uniformity,  but  it  has  thus  far  been  sustained,  for  the  reason  that  it 
was  made  a  rule  of  the  law  to  subject  to  the  payment  of  debts  under  its  opera- 
tion only  such  property  as  could  by  judicial  process  be  made  available  for  the 
same  purpose.  This  is  not  unjust,  as  every  debt  is  contracted  with  reference 
to  the  rights  of  the  parties  thereto  under  existing  exemption  laws,  and  no 
creditor  can  reasonably  complain  if  he  gets  his  full  share  of  all  that  the  law, 
for  the  time  being,  places  at  the  disposal  of  creditors.  One  of  the  effects  of  a 
bankrupt  law  is  that  of  a  general,  execution  issued  in  favor  of  all  the  creditors 
of  the  bankrupt,  reaching  all  his  property  subject  to  levy,  and  applying  it  to 
the  payment  of  all  his  debts  according  to  their  respective  priorities.  It  is  quite 
proper,  therefore,  to  confine  its  operation  to  such  property  as  other  legal  process 
could  reach.  A  rule  which  operates  to  this  effect  throughout  the  United  States 
is  uniform  within  the  meaning  of  that  term,  as  used  in  the  Constitution.', 

"We  concur  in  this  view,  and  hold  that  the  system  is,  in  the  constitutional 
sense,  uniform  throughout  the  United  States,  when  the  trustee  takes  in  each 
State  whatever  would  have  been  available  to  the  creditors  if  the  Bankrupt  Law 
had  not  been  passed.  The  general  operation  of  the  law  is  uniform  although  it 
may  result  in  certain  particulars  differently  in  different  States." 

Nor  is  it  lacking  in  "uniformity"  because  of  its  recognizing  the  various 
orders  of  priority  of  debts  of  the  state  law,  under  §  64  (b)   (5).^ 

§  6.  State  Law  Governing  Title,  Not  Lack  of  "Uniformity."— Nor 

because  the  title  to  property  is  to  be  governed  by  the  state  law  except 
where  th^  peculiar  provisions  of  the  bankruptcy  law  itself  confer  title. 

3.  Leidigh  Carriage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A.  Ohio). 

4.  In  re  Rouse,  Hazard  &  Co.,  1  A.  B.  R.  340,  91  Fed.  96  (C.  C.  A   Wis  ) 
6.  In  re  Rouse,  Hazard  &  Co.,  1  A.  B.  R.  340,  91  Fed.  96  (C.  C.  A   Wis  ) 
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Property  that  will  pass  to  the  trustee  in  one  State  will  not,  because  of 
diversity  of  laws,  pass  to  him  in  another  State ;  as,  for  instance,'  unrecorded 
conditional  sales  contracts  are  void  as  to  creditors  in  some  States  and  the 
property  covered  by  them  passes  to  the  trustee;  in  other  States  they  are 
not  void  and  the  same  class  of  property  does  not  pass;  yet  the  law  oper- 
ates uniformly  because  the  creditors  still  get  all  the  property  they  would 
have  had  had  there  been  no  bankruptcy  law.® 

§  7.  "Subject  of  Bankruptcies"  Not  Necessarily  Entire  nor  Con- 
fined to  Original  "Suljject." — The  "subject  of  bankruptcies"  to  which 
the  constitution  refers  is  confined  to  that  general. "subject"  as  recognized  in 
the  jurisprudence  of  Engfland  and  America  at  the  time  of  the  adoption  of 
the  constitution. 

Obiter,  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  376  (N.  J.  Ch.):  "Of 
course,  Congress  cannot  extend  its  power  to  pass  laws  on  the  'subject  of  bank- 
ruptcy' by  merely  giving  names  to  laws  or  by  arbitrarily  defining  certain  con- 
duct of  natural  persons  or  corporations  as  acts  of  bankruptcy.  Congress  is 
confined  to  the  "subject  of  bankruptcy'  as  that  subject  was  recognized  in  1787." 

Nevertheless  the  laws  so  established  are  not  confined  in  their  operation 
to  the  same  class  of  persons  nor  the  same  methods  of  procedure  pre- 
vailing on  the  subject  of  bankruptcies  "when  the  constitution  was  adopted." 

§  8.  Operating  on  Others  than  "Traders",  Not  Outside  of  "Sub- 
ject."— Thus  the  law  is  not  unconstitutional  because  of  its  operating  on 
others  than  traders,  .although  bankruptcy  law,  at  the  time  the  Constitution 
was  created,  was  confined  exclusively  to  traders  and  was  supposed  to  be 
peculiarly  applicable  to  them. 

Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181:  "Mr.  Chief  Justice 
Fuller  delivered  the  opinion  of  the  court:  By  the  fourth  clause  of  section  eight 
of  article  1  of  the  Constitution  the  power  is  vested  in  Congress  'to  establish 
*  *  *  uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United 
States.'  This  power  was  first  exercised  in  1800.  S  Stat.  19,  ch.  19.  In  1803 
that  law  was  repealed.  2  Stat.  248,  ch.  6.  In  1841  it  was  again  exercised  by  an 
act  which  was  repealed  in  1843.  5  Stat.  440,  ch.  9;  5  Stat.  614,  ch..843.  It  was 
again  exercised  in  1867  by  an  act  which,  after  being  several  times  amended,  was 
finally  repealed  in  1878.  14  Stat.  517,  ch.  176;  30  Stat.  99,  ch.  160.  And  on 
July  1,  1898,  the  present  act  was  approved. 

"The  act  of  1800  applied  to  'any  merchant,  or  other  person,  residing  within 
the  United  States,  actually  using  the  trade!  of  merchandise,  by  buying  pr  selling 
in  gross,  or  by  retail,  or  dealing  in  exchange,  or  as  a  banker,  broker,  factor, 
underwriter,  or. marine  insurer,'  and  to  involuntary  bankruptcy. 

"In  Adams  v.  Storey,  1  Paine  79,  Mr.  Justice  Livingston  said  on  circuit:  'So 
exclusively  have  bankrupt  laws  operated  on  traders  that  it  may  well  be  doubted 
whether  an  act  of  Congress  subjecting  to  such  a  law  every  description  of  pep- 
sons  within  the  United  States,  would  comport  with  the  spirit  of  the  powers 
vested  in  them  in  relation  to  this  subject.'  But  this  doubt  was  resolved  other- 
wise, and  the  acts  of  1»41  and  1867  extended  to  persons  other  than  merchants 

■6.   Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181,  quoted,  ante  §  S. 
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or  traders,  and  provided  for  voluntary  proceedings  on  the  part  of  the  debtor,  as 
does  the  act  of  1898. 

"It  is  true  that  from  the  first  bankrupt  act  passed  in  England,  34  &  3S  Hen. 
VIII,  ch.  4,  to  the  days  of  Queen  Victoria,  the  EAglish  bankrupt  acts  applied 
only  to  traders,  but,  as  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitu- 
tion, pointed  out,  'this  is  a  mere  matter  of  policy,  and  by  no  means  enters  into 
the  nature  of  such  laws.  There  is  nothing  in  the  nature  or  reason  of  such  laws 
to  prevent  them  being  applied  to  any  other  class  of  unfortunate  and  meritorious 
debtors.'    Section  1113.    *    *    * 

"Sturges  V.  Crowninshield,  4  Wheat.  133,  195,  was  cited,  where  Chief  Justice 
Marshall  said:  'The  Bankrupt  Law  is  said  to  grow  out  of  the  exigencies  of  com- 
merce, and  to  be  applicable  solely  to  traders;  but  it  is  not  easy  to  say  who  must 
be  excluded  from,  or  may  be  included  within,  this  description.  It  is  like  every 
other  part  of  the  subject,  one  on  which  the  legislature  may  exercise  an  extensive 
discretion.  This  difficulty  of  discriminating  with  any  accuracy  between  in- 
solvent and  bankrupt  laws,  would  lead  to  the  opinion  that  a  bankrupt  law  may 
contain  those  regulations  which  are  generally  found  in  insolvent  laws;  and  that 
an  insolvent  law  may  contain  those  which  are  common  to  a  bankrupt  law.' 

"In  the.  case.  In  re  Klien,  decided  in  the  Circuit  Court  for  the  District  of 
Missouri,  and  reported  in  a  note  to  Nelson  v.  Carlarrd,  1  How.  265,  377,  Mr. 
Justice  Catron  held  the  Bankrupt  Act  of  1841  to  be  constitutional,  although  it 
was  not  restricted  to  traders,  and  allowed  the  debtor  to  avail  himself  of  th%  act 
on  his  own  petition,  differing  in  these  particulars  from  the  English  acts.  He 
said  among  other  things:  'In  considering  the  question  before  me,  I  have  not 
pretended  to  give  a  definition;  but  purposely  avoided  any  attempt  to  define  the 
mere  word  "bankruptcy."  It  is  employed  in  the  Constitution  in  the  plural,  and 
as  part  of  an  expression;  "the  subject  of  bankruptcies."  The  ideas  attached  to 
the  word  in  this  connection,  are  numerous  and  complicated;  they  form  a  sub- 
ject of  extensive  and  complicated  legislation;  of  this  subject.  Congress  has 
general  jurisdiction;  and  the  true  inquiry  is — to  what  limits  is  that  jurisdiction 
restricted?  I  hold,  it  extends  to  all  cases  where  the  law  causes  to  be  dis- 
tributed the  property  of  the  debtor  among  his  creditors;  this  is  its  least  limit. 
Its  greatest,  is  the  discharge  of  a  debtor  from  his  contract.  And  all  inter- 
mediate legislation,  affecting  substance  and  form,  but  tending  to  further  the 
great  end  of  the  subject — distribution  and  discharge — are  in  the  competency 
and  discretion  of  Congress.  With  the  policy  of  a  law,  letting ,  in  all  classes, 
others  as  well  as  traders;  and  permitting  the  bankrupt  to  come  in  voluntarily, 
and  be  discharged  without  the'  consent  of  his  creditors,  the  courts  have  no 
concern;  it  belongs  to  the  lawmakers.' 

"Similar  views  were  expressed  under  the  act  of  1867,  by  Mr.  Justice  Blatch- 
ford,  then  district  judge,  ,in  In  re  Reiman,  7  Ben.  455;  by  Deady,  J.,  in  In  re 
Silverman,  1  Sawy.  410;  by  Hoffman,  J.,  in  In  re  California  Pacific  Railroad  Co., 
i  Sawy.  240;  and  in  Kunzler  v.  Kohaus,  5  Hill.  317,  by  Cowen,  J.,  in  respect  of 
the  act  of  1841,  in  which  Mr.  Justice  Nelson,  then  chief  justice  of  New  York, 
concurred.  The  conclusion  that  an  act  of  Congress  establishing  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  is  constitutional,  although 
providing  that  othe'rs  than  traders  may  be  adjudged  bankrupts,  and  that  this 
may  be  done  on  voluntary  petitions,  is  really  not  open  to  discussion. 

"The  framers  of  the  Constitution  were  familiar  with  Bkckstone's  Commen- 
taries, and  with  the  bankrupt  laws  of  England,  yet  they  granted  plenary  power 
to  Congress  over  the  whole  subject  of  'bankruptcies,',  and  did  not  limit  it  by 
the  language  used.  This  is  illustrated  by  Mr.  Sherman's  observation  in  the 
Convention,  that  'bankruptcies  were,  in  some  cases,  punishable  with  death  by 
the  laws  of  England,  and  he  did  not  choose  to  grant  a  power  by  which  that 


§   9  CONSTITUTIONALITY  OP  THE  ACT.  25 

might  be  done  here;'  and  the  rejoinder  of  Gouverneur  Morris,  that  'this  was  an 
extensive  and  delicate  subject.  He  would  agree  to  it,  because  he  saw  no  danger 
of  abuse  of  the  power  by  the  legislature  of  the  United  States.'  Madison  Papers, 
5  Elliot  504;  3  Bancroft  204.  And  also  to  some  extent  by  the  amendment  pro- 
posed by  New  York,  'that  the  power  of  Congress  to  pass  uniform  laws  con- 
cerning bankruptcy  shall  only  extend  to"  merchants  and  other  traders;  and  the 
States,  respectively,  may  pass  laws  for  the  relief  of  other  insolvent  debtors.' 
1  Elliot  330.  See,  also,  Mr.  Pinkney's  original  proposition,  5  Elliot  488;  the 
report  of  the  committee  thereon,  5  Elliot  503;  and  the  Federalist,  No.  43,  Ford's 
Ed.  279." 

Compare,  Leidigh  Carriage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C. 
A.  Ohio):  "The  history  o'f  the  bankrupt  laws  in  England  shows  that  a  bank- 
rupt law,  when  our  constitution  was  adopted,  which  applied  to  all  members  of 
the  community  alike,  would  have  been  a  great  anomaly.  The  first  Bankrupt 
Act  passed  in  England  was  St.  34  &  35,  Hen.  VIII,  ch.  4,  'against  such  as  do 
make  bankrupt.'  The  provisions  of  this  act  were  extended  and  expanded  by 
Act  13,  Eliz.,  ch.  7;  by  Act  31,  Jac.  I,  ch.  19;  by  Act  7,  Geo.  I,  ch.  31;  by  Act 
5,  Geo.  II,  ch.  30;  by  Act  46,  Geo.  Ill,  ch.  135;  by  Act  6,  Geo.  IV,  ch.  16;  and  by 
Act  1  &  2,  Wm.  IV,  ch.  56.  From  the  days  of  Henry  VIII  to  the  days  of 
Victoria,  the  English  'bankruptcy  acts  applied  only  to  traders,  and  it  was  not 
until  the  Act  of  1861  that  the' bankruptcy  extended  to  nontraders.  The  United 
States  Bankruptcy  Law  of  1800,  the  first  bankrupt  law  passed  after  the  consti- 
tution was  adopted,  was  an  involuntary  law,  and  applied  only  to  traders,  bank- 
ers, brokers,  and  underwriters.    2  Stat.  19,  §  1. 

"The  question  of  the  classes  of  persons  to  be  affected  by  the  Bankrupt  Law 
is  one  largely,  if  not  wholly,  within  the  discretion  of  Congress.  Chief  Justice 
Marshall  said  in  Sturges  v.  Crowninshield,  4  Wheat.  123,  194:  'The  Bankrupt 
Law  is  said  to  grow  out  of  the  exigencies  of  commerce,  and  to  be  applicable 
solely  to  traders;  but  it  is  not  easy  to  say  who  must  be  excluded  from,  or  may 
be  included  in,  this  description.  It  is,  like  every  other  part  of  the  subject,  one 
on  which  the  Legislature  may  exercise  an  extensive  discretion.'  *  *  *  Cer- 
tainly it  cannot  be  said  that,  in  enacting  the  present  law,  Congress  has  passed 
the  limits  of  such  discretion.  The  proper  purposes  of  a  bankruptcy  act  like  the 
present  are:  First  (and  this  was  its  original  purpose),  to  enable  creditors  to 
protect  themselves  by  summary  process  against  the  frauds  of  their  debtors  in 
evading  the  payment  of  debts;  second,  to  distribute  the  assets  of  the  debtor 
equally  among  his  creditors;  and,  third,  to  relieve  debtors  from  the  burden  of 
debts  which,  through  business  misfortunes  and  otherwise,  they  have  incurred, 
and  which  they  are  unable  to  pay.  *  *  *  The  reason  why  bankruptcy  legis- 
lation was  limited  to  traders  for  so  many  centuries  was  because  it  was  con- 
sidered that  traders  were  the  class,  having  the  greatest  opportunity,  and 
therefore  most  likely,  to  commit  the  frauds  which  bankruptcy  acts  were  passed 
to  prevent." 

§  9.    "Voluntary  Bankruptcies"  Not  Outside  of  "Subject."— It 

is  not  unconstitutional  because  of  its  permitting  voluntary  bankruptcies,  al- 
though bankruptcy  law  as  developed  in  the  mother  country,  at  the  time  the 
framers  of  the  Constitution  used  the  words  "on  the  subject  of  bankrupt- 
cies" was  wholly  adversary  in  its  character  and  did  not  permit  one  to  peti- 
tion voluntarily  for  his  own  adjudication.  This  is  the  holding  of  the 
Supreme  Court  in  Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S. 
181,  quoted  in  the  preceding  paragraph. 
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Compare,  Leidigh  Carriage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C. 
A.  Ohio):  "In  England,  until  1849,  there  was  no  provision  by  which  petitions 
in  voluntary  bankruptcy  could  be  filed,  though  there  had  previously  been  acts 
for  the  relief  of  insolvent  debtors  from  an  early  period;  and  parliament  had,  as 
Mr.  Justice  Vaughan  Williams  points  out  in  In  re  Painter  [1895],  1  Q.  B.  85, 
recognized  that  the  State  has  an  interest  in  the  debtor  being  relieved  from  his 
liability,  so  that  he  shall  not  be  weighed  down  by  the  burden  of  indebtedness 
from  discharging  the  duties   of  a  citizen  and  may   employ  himself   in  honest 

■  industry." 

§  10.  Dealing  with  One  Part  Only  of  "Subject."— And  thus,  also. 
Congress  may  enact  an  entire  system  of  bankruptcy  laws,  or  simply  may 
deal  with  one  or  more  parts,  or  phases,  of  the  "subject  of  bankruptcies." 

Obiter,  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  276  CN.  J.  Ch.):  "A 
more  or  less  indefinite,  and  I  think  misleading,  notion  has  sometimes  been  ex- 
pressed that  the  Constitution  has  committed  to  Congress  the  whole  subject  of 
bankruptcy  and  insolvency  for  appropriate  legislation,  and  that  therefore  when- 
ever Congress  passes  a  general  bankrupt  law,  which  it  has  done  four  times,  each 
time  naming  it  a  'uniform  system  of  bankruptcy,'  all  power  on  the  part  of  th& 
States  to  legislate  upon  the  subject  of  bankruptcy  or  insolvency  is  immediately 
suspended.  The  premise  may  be  deemed  to  be  correct,  but  it  seems  to  me  that 
the  conclusion  is  entirely  erroneous.  Congress  is  not  obliged  to  legislate  on 
the  whole  subject  of  bankruptcy;  it  may  deal  with  only  one  or  several  parts. 
It  is  the  enactment  by  Congress  of  a  law  applicable  to  a  particular  case  which 
suspends  any  State  law  which  otherwise  would  be  applicable  to  that  case. 
If  ever^  case  of  bankruptcy  or  insolvency  were  within  the  operation  of  a 
National  Bankrupt  Act,  then  no  possible  State  law  on  the  subject  of  bank- 
ruptcy or  insolvency  would  have  any  vigor,  but  every  such  law  would  ipso  facto- 
be  suspended. 

"When  the  present  Bankruptcy  Act  [Act,  July  1,  1898,  ch.  541,  30  Stat.  544 
(U.  S.  Comp.  St.  1901,  p.  3418)],  was  under  discussion  in  Congress,  my  recollec- 
tion is  that  a  large  and  influential  body  of  our  national  legislators  earnestly 
proposed  to  enact  merely  a  voluntary  law — a  law  under  which  debtors  could" 
come  into  a  bankrupt  court,  lay  down  their  assets  and  get  a  discharge.  Would 
anybody  seriously  argue  that  if  such  a  'uniform  system  of  bankruptcy^  had  been 
enacted  by  Congress  it  would  have  had  the  effect  to  suspend  the  operation  of 
State  bankruptcy  and  insolvent  laws  under  which  insolvent  debtors  or  fraud- 
ulent insolvent  debtors  are  brought  involuntarily  into  court  and  stripped  of  their 
assets  for  the  benefit  of  their  creditors? 

"The  present  'system  of  bankruptcy,'  which  Congress  saw  fit  to  enact  ini 
1898,  does  not  pretend  to  cover  the  whole  field  of  either  voluntary  or  involun- 
tary bankruptcy  and  insolvency.  Corporations  are  not  allowed  to  become 
voluntary  bankrupts.  Large  classes  of  natural  persons  and  corporations,  are- 
excluded  absolutely  from  the  operation  of  the  involuntary  system.  All  cor- 
porations as  well  as  natural  persons  are  excluded  if  their  debts  do  not  amount 
to  $1,000.  It  would  be  a  most  extraordinary  state  of  affairs  if  transportation! 
companies,  insurance  companies  and  many  other  kinds  of  business  corporations 

■  not  within  the  classes  enumerated  in  the  present  Bankrupt  Act,  and  also  manu- 
facturing, mercantile  and  trading  corporations,  whose  debts  do  not  amount  to 
$1,000,  could  not  be  subjected  to  the  operation  of  our  New  Jersey  statute,  which 
provides  a  means  for  winding  them  up  and  distributing  their  assets.     The  re- 
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suit  would  be  that  such  corporations,  when  insolvent,  could  not  be  wound  up  at 
all  at  the  instance  of  their  creditors.  The  Bankrupt  Act  [Act,  July  1,  1898,  ch. 
541,  §  4B,  30  Stat.  547  (U.  S.  Comp.  St.  1901,  p.  3433)],  expressly  provides  that 
national  banks  and  banks  incorporated  under  State  or  Federal  laws  shall  not  be 
adjudged  involuntary  bankrupts,  the  intention  plainly  being  to  leave  these  re- 
spective banking  corporations  to  be  wound  up  under  national  or  State  statutes 
particularly  applicable  to  them.  . 

"It  is  perfectly  plain  that  State  systems  of  voluntary  and  involuntary  bank- 
ruptcy may  remain  to-day  in  full  operation  upon  large  numbers  of  insolvent 
natural  persons  and  corporations  who  cannot  be  brought  within  the!  operations 
of  the  National  Bankrupt  Act  under  any,  possible  state  of  facts. 

"It  is  also,  it  seems  to  me,  equally  plain  that  a  State  system  of  involuntary 
insolvency  also  remains  in  full  operation  upon  persoils  and  corporations,  who 
are  as  possible  bankrupts  within  the  operation  of  the  National  Bankruptcy  act, 
so  far  as  the  State  system  deals  with  cases  of  which  the  bankrupt  courts  under 
the  Federa!l  act  can  obtain  no  jurisdiction.  To  state  the  point  otherwiscj  I  may 
say  that  to  my  mind  there  is  no  distinction  between  an  insolvent  insurance  com- 
pany, railroad  company  or  laundry  company,  which  owes  $1,000  of  debts  and 
has  committed  an  act  of  bankruptcy,  on  the  one  hand,  and  an  insolvent  manu- 
facturing, mercantile  or  trading  company  which  has  committed  no  act  of  bank- 
ruptcy, ordoes  not  owe  debts  amounting  to  $1,000,  on  the  other  hand,  in  respect 
of  the  operation  of  the  National  Bankrupt  Act  and  the  New  Jersey  Insolvent 
Corporation  Act.  In  neither  instance  is  a  case  presented  (jf  which  the  Federal 
bankrupt  court  can  take  cognizance.  Each  case,  therefore,  is  within  the  full 
and  complete  operation  of  the  New  Jersey  statute.' 

"As  I  read  the  present  Bankrupt  Act,  the  intention  of  Congress  is  that  every 
dase  of  bankruptcy  or  insolvency  of  which  the  bankrupt  court  has  jurisdiction 
is  to  be  dealt  with  exclusively  by  that  court.  The  intention  of  the  act  is  to 
supply  the  law  of  certain  cases,  and  to  supply  a  special  court  to  enforce  that 
law.  All  other  cases  of  bankruptcy  or  insolvency  are  left  to  be  dealt  with  as- 
the  State  Legislature  may  see  fit. 

"It  may  be  conceded  that  Congress  can  provide  a  law  for  only  a  limited 
number  of  cases  of  bankruptcy  and  insolvency,  and  expressly  prohibit  the  en- 
actment of  any  other  bankrupt  or  insolvent  laws  by  the  States.  For  present 
purposes  the  concession  masy  be  that  Congress  might  pass  a  voluntary  system 
of  bankruptcy,  and  enact  that  there  should  be  no  other  law  on  the  subject  of* 
bankruptcy  or  insolvency,  voluntary  or  involuntary,  throughout  the  United 
States.  Even  if  this  be  a  sound  view,  it  need  not  be  considered,  because  the 
present  Ba;nkrupt  Act  contains  no  words  prohibiting  States  from  passing  in- 
■  solvent  or  bankrupt  laws  which  deal  with  cases  which  are  not  within  the 
operation  of  the  National  Bankrupt  Act — which  are  express'ly  excluded  from  it. 
It  would  be  a  singular  result,  indeed,  if  because  Congress  has  not  seen  fit  to 
provide  a  bankrupt  law  applicable  to  corporations  engaged  in  operating  rail- 
Toads,  steamboats,  insurance  companies,  laundries,  livery  stables  and  large 
numbers  of  other  business  enterprises,  the  inference  must  be  drawn  that  Con- 
gress did  not  intend  that  any  bankrupt  or  insolvent  laws  should  be  applied  to 
this  class  of  corporations,  but  that  State  insolvency  laws  applicable  to  them 
should  be  suspended." 

§  11.  Do  Not  Delegate  Legislative  Power.— The  laws  so  established 
do  not,  in  contravention  of  constitutional  law,  attempt  to  delegate  legisla- 
tive power  because  of  their  recognition  and  enforcement  of  the  diverse 
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laws  of  the  several  states  and  of  changes  in  such  laws  from  time  to  time 
in  the  matters  of  exemptions,  dower,  priority  of  payment  and  the  likeJ 

§  12.  Do  Not  Violate  Constitutional  Guaranty  of  "Due  Proc- 
ess."— Discharge  in  bankruptcy  and  adjudication  of  bankruptcy  with- 
out notice  to  creditors  interested,  or  without  personal  service  of  notice,  do 
not  violate  the  constitutional  guaranty  of  due  process  of  law.* 

Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  11,  186  U.  S.  181:  "Notwithstanding 
these  provisions,  it  is  insisted  that  the  want  of  notice  of  filing  the  petition  is  fa- 
tal because  the  adjudication  per  se  entitles  tihe  bankrupt  to  a  discharge,  and  that 
the  proceedings  in  respect  of  discharge  are  in  personam,  and  require  persona] 
semce  of  notice.  The  adjudication  does  not  in  itself  have  that  eflfect,  and  the 
first  of  these  objections  really  rests  on  the  ground  that  the  notice  provided  for 
is  unreasonably  short,  and  the  right  to  oppose  discharge  unreasonably  rer 
stricted.  Considering  the  plenary  power  of  Congress,  the  subject-matter  of  the 
suit,  and  the  common  rights  and  interests  of  the  creditors,  we  regard  the  con- 
tention as  untenable. 

"Congress  may  prescribe  any  regulations  concerning  discharge  in  bankruptcy 
that  are  not  so  grossly  unreasonable  as  to  be  incompatible  with  fundamental 
law,  and  we  cannot  find  anything  in  this  act  on  that  subject  which  would  justify 
us  in  overthrowing  its  action. 

"Nor  is  it'possible  to  concede  that  personal  service  of  notice  of  the  applica- 
tion for  a  discharge  is  required. 

"Proceedings  in  bankruptcy  are,  generally  sneaking,  in  the  nature  of  proceed- 
ings in  rem,  as  Mr.  Justice  Grier  remarked  in  Shawham  v.  Wherrit,  7  How.  643. 
And  in  New  Lamp  Chimney  Co.  v.  Brass  and  Copper  Co.,  91  U.  S.  663,  it  was 
ruled  that  a  decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a 
decree  in  rem  as  respects  the  status  of  the  corporation.  Creditors  are  bound 
by  the  proceedings  in  distribution  on  notice  by  publication  and  mail,  and  when 
jurisdiction  has  attached  and  been  exercised  to  that  extent,  the  court  has  juris- 
diction to  decree  discharge,  if  sufficient  opportunity  to  show  cause  to  the  con- 
trary is  afforded,  on  notice  given  in  the  same  way.  The  determination  of  the 
status  of  the  honest  and  unfortunate  debtor  by  his  liberation  from  encumbrance 
on  future  exertion  is  matter  of  public  concern,  and  Conjgress  has  poorer  to  ac- 
complish it  throughout  the  United  States  by  proceedings  at  the  debtor's  domicil. 
If  such  notice  to  those  who  may  be  interested  in  opposing  discharge,  as  the 
nature  of  the  proceeding  admits,  is  provided  to  be  given,  that  is  sufficient. 
Service  of  process  or  personal  notice  is  not  essential  to  the  binding  force  of  the 
decree.'' 

§  13.  Do  Not  Impair  Obligation  of  Contracts. — The  laws  so  es- 
tablished do  not  contravene  the  constitutional  prohibition  against  the 
impairment  of  the  obligation  of  contracts  by  virtue  of  discharging  debtors 
from  the  obligations  of  their  contracts;  for  such  prohibition  is  solely  upon 
the  states,  not  upon  the  United  States.^ 

Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  7,  186  U.  S.  181:  "As  the  States,  in 
surrendering  the  power,  did  so  only  if  Congress  chose  to  exercise  it,  but  in  the 

7.  Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181. 

8.  In  re  Billing,  17  A.  B.  R.  841,  45  Fed.  395  (D.  C.  Ala.);  Compare  obiter, 
In  re  Continental  Corporation,  14  A.  B.  R.  538  (Ref.  Ohio).        • 

9.  In  re  Milling  Co..  16  A.  B.  R.  454.  457  (D.  C.  Tex.). 
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absence  of  congressional  legislation  retained  it,  the  limitation  was  imposed  on 
the  States  that  they  should  pass  no  'law  impairing:  the  obligation  of  contracts.' 
In  Brown  v.  Smart,  145  U.  S.  454,  457,  Mr.  Justice  Gray  said:  'So  long  as  there 
is  no  national  bankrupt  act,  each  State  has  full  authority  to  pass  insolvent 
laws  binding  persons  and  property  within  its  jurisdiction,  provided  it  does  not 
impair  the  obligation  of  existing  contracts;  but  a  State  cannot  by  such  a  law 
discharge  one  of  its  own  citizens  from  his  contracts  with  citizens  of  other 
States,  though  made  after  the  passage  of  the  law,  unless  they  voluntarily,  be- 
come parties  to  the  proceedings  in  insolvency.  Yet  each  State,  so  long  as  it 
does  not  impair  the  obligation  of  any  contract,  has  the  power  by  general  laws 
to  regulate  the  conveyance  and  disposition  of  all  property,  personal  or  real, 
within  its  limits  and  jurisdiction.'  Many  cases  were  cited,  and,  among  others, 
Denny  v.  Bennett,  128  U.  S.  498,  where  Mr.  Justice  Miller  observed:  'The 
objection  to  the  extraterritorial  operation  of  a  State  insolvent  law  is,  that  it 
cannot,  like  the  Bankruptcy  Law  passed  by  Congress  under  its  constitutional 
grant  of  power,  release  all  debtors  from  the  obligation  of  the  debt.  The  author- 
ity to  deal  with  the  property  of  the  debtor  within  the  State,  so  far  as  it  does 
not  impair  the  obligation  of  contracts,  is  conceded.' 

"Counsel  justly  says  that  'the  relation  of  debtor  and  creditor  has  a  dual 
aspect  and  contains  two  separate  elements.  The  one  is  the  right  of  the  creditor 
to  resort  to  present  property  of  the  debtor  through  the  courts  to  satisfy  the 
debt;  the  other  is  the  personal  obligation  of  the  debtor  to  pay  the  debt,  and 
that  he  will  devote  his  energies  and  labor  to  discharge  it,'  4  Wheat  198;  and  'in 
the  absence  of  property  the  personal  obligation  to  pay  constitutes  the  only 
value  of  the  debt.'  Hence  the  importance  of  the  distinction  between  the  power 
of  Congress  and  the  power  of  the  States.  The  subject  of  'bankruptcies'  includes 
the  power  to  discharge  the  debtor  from  his  contracts  and  legal  liabilities  as 
well  as  to  distribute  his  property.  The  grant  to  Congress  involves  the  power  to 
impair  the  obligation  of  contracts,  and  this  the  States  were  forbidden  to  do. 

"The  laws  passed  on  the  subject  must,  however,  be  uniform  throughout  the 
United  States,  but  that  uniformity  is  geographical  and  not  pefsonal,  and  we  do 
not  think  that  the  provision  of  the  act  of  1898  as  to  exemptions  is  incompatible 
with  the  rule." 

§  14.  May  Impose  Enforcement  on  State  Courts. — Congress  con- 
stitutionally may  impose  the  burden  of  enforcing  the  substantive  rights 
conferred  by  the  law  upon  the  courts  of  the  several  states. 

Obiter,  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  276  (N.  J.  Ch.):  "It 
may  be  that  Congress  cannot  impose  upon- the  State  courts  the  duty  of  adminis- 
tering any  system  of  bankrupt  laws,  but  if  Congress  sees  fit  to  pass  general 
laws  on  the  subject  of  bankruptcy,  without  providing  the  judicial  machinery  for 
their  administration,  all  State  courts  having  jurisdiction  of  bankruptcy  or  in- 
solvency cases  would  be  obliged  to  enforce  the  laws  on  that  subject  enacted  by 
Congress,  and  any  conflicting  State  laws,  or  any  State  laws  whatever  applicable 
to  the  cases  to  which  the  Federal  laws  applied,  would  be  superseded.  A  very 
complete  'system'  of  bankruptcy  laws  could,  I  think,  be  enacted  by  Congress 
without  creating  any  special  bankrupt  Courts,  at  all.  Such  a  code  would  be 
enforceable  by  all  the  Courts,  State  or  Federal,  having  jurisdiction  of  any  case 
to  which  the  code  applied,  th,e  code  being  the  'supreme  law  of  the  land.'    *    *    * 

"In  the  present  instance,   Congress  has   seen  fit  to  provide  a  more  or  less 
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elaborate  code  of  bankruptcy  laws  applicable  to  certain  specified  cases,  and  to 
erect  special  tribunals  who  have  exclusive  cognizance  of  those  cases,  and  who 
have  to  a  large  extent  exclusive  jurisdiction  to  administer  this  code  of  laws. 
The  result  is  that  the  State  courts  lose  .jurisdiction  of  those  cases,  if  they  ever 
had  any,  because  State  laws  which  are  applicable  to  them  are  suspended,  and 
the  State  courts  are  not  permitted  to  administer  the  Federal  Bankrupt  Law  ex- 
cept to  a  very  limited  extent." 


CHAPTER  II. 

In  GenErai,,  The;  Nature;,  Objbcts  and  Construction  of  The  Law 
AND  OF  The  Procedure  under  It,  and  Forms  and  Orders. 

'  Synopsis  of  Chapter. 

§  15.  In  General. 

§  16.  Definition,  and  History  of  Bankruptcy  Law. 
§  17.  Objects  and  Purposes. 

§  18.  Bankruptcy  Proceedings,  Proceedings  in  Rem,  Also  in  Personam. 
§  19.  And  All  Persons  Bound. 

§  20.  Bankruptcy  Proceedings,  Proceedings  in  Equity. 
§  31.  Bankruptcy  Act  Covers  Only  Specified  Cases  of  Insolvency. 
§  2S.  Bankruptcy  Act  Remedial  and  to  Be  Fairly  Construed. 
§  23.  Celerity  of  Procedure  Intended. 
§  24.  Economy  of  Administration  Intended. 
§  25.  Official  Forms  and  Orders  in  Bankruptcy. 

§  26.  Are  Advance  Interpretations  as  to  Procedure;  and  to  Be  Followed,  Though 
Not  to  Override  Statute  Itself. 

§  IS.  In  General. — The  bankruptcy  law  of  the  United  States  is  a 
system  of  jurisprudence  originating  in  the  English  laws  as  the  same 
were  developed  during  the  two  or  three  centuries  preceding  our  Revolu- 
tion; and  it  has  for  its  objects,  first,  the  securing  of  possession  of  an  in- 
solvent's assets,  the  procuring  of  their  equitable  division  among  cred- 
itors, preventing  and  avoiding  attempts  of  one  creditor  to  oi.itain  ad- 
vantage over  other  creditors  therein;  and  second,  the  liberation  of  worthy 
debtors  from  the  burden  of  unpaid  debts.  Such  proceedings  are  proceed- 
ings in  rem ;  they  proceed  in  accordance  with  equitable  principles,  and  the 
law  is  to  be  fairly  and  reasonably  construed  with  a  view  to  effecting  its 
objects. 

§  16.  Definition  and  History  of  Bankruptcy  Law. — For  the  his- 
tory of  bankruptcy  law  and  a  definition  of  the  idea  of  the  law,  the  reader 
is  referred  to  the  Introduction  to  this  treatise,  ante. 

Grunsfeld  Bros.  v.  Brownell,  11  A.  B.  R.  602  (New  Mex.  Sup.  Ct.):  "The 
best  definition  which  we  have  been  able  to  find  of  a  bankrupt  law  is  in  5  Cyc. 
237,  which  is:  'A  bankrupt  law,  in  modern  legal  significance,  means  a  statutory 
system  under  which  an  insolvent  debtor  may  either  on  his  own  petition  or  that 
of  his  creditors  be  adjudged  bankrupt  by  a  court  of  competent  jurisdiction, 
which  thereupon  takes  possession  of  his  property,  distributes  it  equally  among 
his  creditors,  and  discharges  the  bankrupt  and  his  after-acquired  property  from 
debts  existing  at  the  initiation  of  the  bankruptcy  proceedings.'  " 

§  17.  Objects  and  Purposes. — The  objects  and  purposes  of  modern 
bankruptcy  law  are  two  fold:  First,  to  secure  possession  of  an  in- 
solvent's assets,  procure  their  equitable   division  among  creditors,   pre- 
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venting  and  avoiding  attempts  of  one  creditor  to  obtain  advantage  over 
other  creditors  therein;  and  second,  to  free  the  worthy  debtor  from  the 
burden  of  unpaid  debts.     See  the  following  expressions  from  the  courts:^ 

Farmers  Bank  v.  Carr,  11  A.  B.  R.  733  (C.  C.  A.) :  "The  essential  principle 
of  the  Bankruptcy  Law  is  that  all  of  the  bankrupt's  property  be  divided  equally, 
without  preference,  to  the  payment  of  his  debts.     It  abhors  preferences." 

In  re  Leslie,  9  A.  B.  R.  567,  119  Fed.  406  (D.  C.  N.  Y.) :  "The  main  purpose 
of  the  bankruptcy  law  is  to  prevent  preferences  and  secure  a  fair  and  equitable 
division  of  the  bankrupt  estate  among  the  creditors,  not  to  grant  discharges. 
This  end  accomplished,  the  bankrupt  is  granted  a  discharge  from  all  his  debts." 

In  re  Edes,  14  A.  B.  R.  383,  135  Fed.  595  (D.  C.  Me.):  "The  evident  in- 
tention of  Congress  in  passing  the  Bankrupt  Law  of  1898  was  to  provide  an 
ample  and  complete  method  of  administering  and  disposing  of  the  assets  of 
insolvents.  The  court  created  by  this  law  was  given  jurisdiction  which  is  in 
the  broadest  sense  equitable.  It  is  the  evident  intention  of  Congress  to  place 
the  details  of  the  administration  of  the  estate  within  the  jurisdiction  of  the 
court." 

Brown  v.  Barker,  8  A.  B.  R.  453,  68  App.  Div.  594,  74  N.  Y.  Supp.  43:  "It  is 
well  for  us  to  keep  in  mind  that  the  three  fundamental  objects,  which  the 
Bankruptcy  Act  was  intended  to  secure  and  accomplish  were:  (1)  That  a  debtor 
who  had  been  unfortunate,  and  become  unable  to  pay  his  debts,  might  be  re- 
leased therefrom,  and  be  enabled  to  commence  his  business  life  anew  relieved 
of  the  burden,  provided  that  he  had  not  been  guilty  of  fraudulent  or  other 
improper  practices.  (2)  That,  as  the  condition  and  price  of  being  so  released, 
he  should  turn  over  to  his  assignee,  fully  and  unqualifiedly,  all  of  his  property 
which  was  subject  to  the  demands  of  his  creditors.  (3)  That  this  property 
should  be  applied  equitably  and  ratably  to  the  payment  of  his  various  debts, 
rather  than  that  creditors  should  be  allowed  to  pursue  it  for  their  own  indi- 
vidual and  diverse  interests,  with  the  result  that  one  might  secure  payment  in 
full  of  his  claim  and  another  get  nothing.  This  object  was  emphasized  in  the 
act  by  those  provisions  which,  within  certain  limits,  took  away,  even  from  the 
vigilant  creditor,  any  advantage  which  he  might  have  secured  prior  to  the 
filing  of  the  petition  in  bankruptcy." 

Blake  v.  Valentine,  1  A.  B.  R.  373,  89  Fed.  691  (D.  C.  Calif.) :  "The  National 
Bankruptcy  Act  establishes  a  uniform  system  and  regulates,  in  all  their  details- 
the  relations,  rights  and  duties  of  debtor  and  creditor." 

Hicks  V.  Knost,  3  A.  B.  R.  155,  94  Fed.  627  (D-  C.  Ohio):  "The  object  and 
purpose  of  the  law  is  (1)  to  discharge  honest  bankrupts  from  their  debts  and 
(2)  to  secure  to  their  creditors  an  equal  distribution  of  their  estate." 

In  re  Blount,  16  A.  B.  R.  101,  142  Fed.  263  (D.  C.  Ark.):  "The  main  object  of 
the  Bankruptcy  Act  is  to  secure  an  equal  distribution  of  the  assets  of  an  in- 
solvent among  all  his  creditors  and  prevent  preferences.  The  duty  of  the 
courts  is  to  carry  this  intention  of  Congress  into  effect  to  the  extent  which  the 
language  of  the  Act  justifies.  Mere  schemes  and  artifices,  to  avoid  the  letter 
and  spirit  of  the  law  will  not  be  tol'erated." 

U.  S.  ex  rel  Adler  v.  Hammond,  4  A.  B.  R.  738,  104  Fed.  862  (C.  C.  A.  Tenn.) : 
"The  general  purpose  of  the  act  so  far  as  it  relates  to  creditors,  is  that  the 
assets  of  the  debtor  liable  to  the  payment  of  their  dues  shall  be  speedily  col- 
lected and  distributed  to  them  in  accordance  with  the  equitable  rules  thereby 
prescribed.     As  concerns  the  bankrupt  the  leading  purpose  is  that  having  sur- 

1.  In  re  Adams,  1  A.  B.  R.  99  CRef.  N.  Y.). 
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rendered  to  his  creditors  all  his  property  subject  to  their  demands,  he  shall  be 
released  from  all  further  liability  from  his  debts  and  be  given  a  clear  field  for 
future  eflEort." 

Ross  V.  Saunders,  5  A.  B.  R.  350,  105  Fed.  915  (C.  C.  A.  Mass.):  "The 
fundamental  right  of  the  bankrupt  under  the  statute  is  to  surrender  all  his 
assets  and  obtain  his  discharge.  The  fundamental  right  of  the  creditor  is  to 
have  all  the  assets  of  the  bankrupt  applied  to  his  debt^  subject  to  his  obligation 
to  submit  to  a  discharge  when  they  have  been  thus  applied." 

In  re  Harr,  16  A.  B.  R.  317,  143  Fed.  421  (D.  C.  Mo.):  "One  of  the  main 
objects  of  the  Bankruptcy  Act  is  ■  to  protect  unfortunate,  but  honest  debtors. 
Fraudulent  debtors  are  not  intended  to  be  protected,  nor  to  escape  payment  of 
their  just  liabilities." 

Leidigh  Carriage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A.  Ohio) : 
"The  proper  purposes  of  a  bankruptcy  act  like  the  present  are:  First  (and  this 
was  its  original  purpose),  to  enable  creditors  to  protect  themselves  by  sum- 
mary process  against  the  frauds  of  their  debtors  in  evading  the  payment  of 
debts;  second,  to  distribute  the  assets  of  the  debtor  equally  among  his  creditors; 
and,  third,  to  relieve  debtors  from  the  burden  of  debts  which,  through  business 
misfortunes  and  otherwise,  they  have  incurred,  and  which  they  are  unable  to 
pay." 

•  In  re  Forbes,  11  A.  B.  R.  790,  128  Fed.  137  (D.  C.  Mass.):     "The  equal  and 
equitable  distribution  of  the  estates  of  insolvents  and  their  discharge  from  the  . 
obligation  of  their  debts  are  the  ends  sought  by  proceedings  in  bankruptcy." 

Barton  Bros.  v.  Produce  Co.,  14  A.  B.  R.  504,  136  Fed.  355  (C.  C.  A.  Ark.): 
"The  spirit  of  the  Bankrupt  Act  is  commendable.  Its  purpose  is  to  release  the 
honest  debtor  from  the  burden  of  debts  which  he  is  unable  to  longer  carry;  to 
give  freer  play  to  his  energies  and  enterprises,  that  he  may  thereafter  be  better 
able  to  support  himself  and  those  dependent  upon  his  earnings,  and  thereby  be 
in  positign  to  render  a  better  service  to  the  State  and  to  society.  The  beneficent 
policy  is  conditioned  always  upon  the  bankrupt's  ^full  and  complete  surrender  of 
all  his  unexempt  property  for  the  benefit  of  his  creditors.  He  must  be  honest 
in  this  respect.  He  must  neither  conceal  nor  withhold  knowingly  anything  from 
his  creditors  which  they  are  entitled,  under  the  law,  to  know  or  receive.  When- 
ever the  court  is  impressed  with  the  belief,  after  due  mquiry  and  examination, 
that  in  the  main  the  bankrupt  has  intended  and  tried  to  comply  with  the  law, 
he  should  be  dealt  with  liberally  on  his  petition  for  manumission  from  his 
debts.  On  the  other  hand,  in  order  to  obstruct  gross  abuses  of  the  spirit  of 
the  Bankrupt  Act,  that  it  may  not  aid  the  dishonest  debtor  in  being  acquitted 
of  his  honest  debts,  while  withholding  aught  that  he  should  surrender  for  the 
benefit  of  his  creditors,  it  is  the  duty  of  the  court  to  look  into  the  heart  of  his 
transactions." 

MacDonald  v.  Teflft-Wellar  Co.,  11  A.  B.  R.  806,  138  Fed.  381  (C.  C.  A.  Fla.) : 
"The  object  of  the  Bankrupt  Law  is  twofold — the  benefit  of  the  creditors  and 
the  relief  of  the  bankrupt.  Mr.  Justice  Story  describes  a  bankrupt  law  as  'a 
law  for  the  benefit  and  relief  of  creditors  and  their  debtors  in  cases  in  which 
the  latter  are  unable  or  unwilling  to  pay  their  debts.'  3  Story,  Const,  §  113, 
note  3.  Mr.  Stephen  speaks  of  it  as  'a  system  of  law  of  a  peculiar  and  anomalous 
character,  intended  to  afford  to  the  creditors  of  persons  engaged  in  trade  a 
greater  security  for  the  collection  of  their  debts  than  they  enjoyed  at  common 
law  under  the  ordinary  remedy  by  action.'  2  Steph.  Com.  189.  It  cannot  be 
necessary  that  both  objects  shall  be  attainable  in  order  to  warrant  proceedings 
in  bankruptcy.     In  many,  perhaps  a  majority,^  of  cases,  the  relief  to  the  bank- 
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rupt  is  the  only  question,  for  there  are  no  assets  to  distribute,  and  in  many- 
other  cases  the  benefit  and  relief  of  creditors  is  the  only  object.  A  bankrupt 
may  through  fraud  have  lost  his  right  to  a  discharge.  An  insolvent  corpora- 
tion whose  property,  including  all  franchises,  has  been  distributed  to  creditors 
in  involuntary  proceedings  in  bankruptcy,  takes  little,  if  anything,  by  a  dis- 
charge." 

Continental  Nat'l  Bk.  v.  Katz,  1  A.  B.  R.  30  (Superior  Ct.  111.):  "There  are 
two  principles  which  lie  at  the  foundation  of  the  Bankrupt  Act:  (1)  that  the 
debtor  may  be  discharged  from  his  provable  debts;  and  (2)  that  his  collectible 
assets  may  be  divided  equitably  and  ratably  between  his  creditors." 

Stevens  v.  Nave-McCord  Co.,  17  A.  B.  R.  615  (C.  C.  A.  Colo.):  "The  dis- 
charge of  the  bankrupt  from  his  debts  and  the  equal  distribution  of  his  unex- 
empt  property  among  his  creditors  of  the  same  class  were  the  chief  objects 
which  Congress  sought  to  attain  by  the  enactment  of  this  statute.  The  prefer- 
ence of  one  or  more  creditors  over  others  of  the  same  class  was  one  of  the 
principal  evils  at  which  the  statute  was  leveled.  Witness  the  prohibition  of  the 
allowance  of  the  claim  of  a  preferred  creditor  and  of  his  participation  in  the 
meetings  of  creditors  until  he  surrenders  his  preference  and  the  right  granted  to 
the  trustee  to  recover  from  him  the  property  he  has  obtained  thereby  or  its 
value." 

Swarts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  67B,  117  Fed.  1  (C.  C.  A.  Mo.):  "No 
•  one  can  become  familiar  with  the  bankruptcy  law  of  1898,  without  a  settled 
conviction  that  the  two  dominant  purposes  of  the  framers  of  that  act  were: 
(l)  The  protection  and  discharge  of  the  bankrupt;  and  (2)  the  distribution  of 
the  unexempt  property  which  the  bankrupt  owned  four  months  before  the 
filing  of  the  petition  in  bankruptcy  against  him,  share  and  share  alike,  among 
his  creditors.  All  the  earlier  sections  of  the  act  are  devoted  to  the  security 
and  relief  of  the  bankrupt,  and,  when  the  distribution  of  his  property  is  reached, 
the  provisions  relating  to  it  are  all  drawn  froni  the  standpoint  of  the  insolvent, 
and  not  from  that  of  his  creditors.  The  rights  and  privileges  of  the  bankrupt, 
and  the  equal  distribution  of  his  property,  dominate  every  provision,  while 
the  rights,  wrongs,  benefits,  and  injuries  of  his  creditors  are  always  incidental, 
and  secondary  to  these  controlling  purposes." 

[1867]  Wiswall  v.  Campbell,  93  U.  S.  347:  "Congress,  in  enacting  the  Bank- 
rupt Law  (that  of  1867)  had  apparently  in  view  (1)  the  discharge  under  some 
circumstances,  of  an  honest  debtor  under  legal  liability  for  debts  he  could  not 
pay;  and  (2)  an  early  pro  rata  distribution,  according  to  equity,  of  his  availa^jle 
assets  among  his  several  creditors." 

Compare  In  re  Hicks,  6  A.  B.  R.  183,  107  Fed.  910  (D.  C.  Vt.) :  "Involuntary 
proceedings  in  bankruptcy  are  not  mere  suits  against  the  bankrupt  for  the  col- 
lection of  debts,  but  are  broader,  for  the  equal  distribution  of  his  property  aninng 
his  creditors." 

§  18.  Bankruptcy  Proceedings,  Proceedings  in  Rem,  Also  in 
Personam. — Bankruptcy  Proceedings  are  proceedings  in  rem.^ 

1.  In  re  Benedict,  15  A.  B.  R.  232,  238,  140  Fed.  55  (D.  C  Wis)-  In  re 
Reynolds,  11  A.  B.  R.  760  (D.  C.  Mont.);  In  re  Elmira  Steel  Co.,  5  A  B  R 
486  (Ref.  N.  Y.);  Southern  Loan  &  Trust  Co.  v.  Benbow,  3  A.  B.  R.  9,  96  Fed" 
514  (D.  C.  N.  Car.,  reversed,  on  other  grounds,  in  3  A.  B.  R.  710);  In  re  Conti- 
nental Corp'n,  14  A.  B.  R.  538  (Ref.  Ohio);  In  re  Reese,  8  A.  B  R  4ii  us 
Fed.  993  (D.  C.  Ala.);  In  re  Beals,  8  A.  B.  R.  644.  116  Fed.  530  (D    C    Ind) 
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Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181:  "Proceedings  in 
"bankruptcy  are,  generally  speaking,  in  the  nature  of  proceedings  in  rem,  as 
Mr.  Justice  Grier  remarked  in  Shawham  v.  Wherrit,  7  How.  643.  And  in  New 
Lamp  Chimney  Co.  v.  Brass  and  Copper  Co.,  91  U.  S.  662,  it  was  ruled  that  a 
decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a  decree  in  rem 
as  respects  the  status  of  the  corporation.  Creditors  are  bound  by  the  pro- 
ceedings in  distribution  on  notice  by  publication  and  mail,  and  when  jurisdiction 
has  attached  and  been  exercised  to  that  cjitent,  the  court  has  jurisdiction  to 
decree  discharge,  if  sufficient  opportunity  to  show  cause  to  the  contrary  is 
afforded,  on  notice  given  in  the  same  way.  The  determination  of  the  status 
of  the  honest  and  unfortunate  debtor  by  his  liberation  from  encumbrance  on 
future  exertion  is  matter  of  public  concern,  and  Congress  haS"  power  to  accom- 
plish it  throughout  the  United  States  by  proceedings  at  the  debtor's  domicil. 
If  such  notice  to  those  who  may  be  interested  in  opposing  discharge,  as  the 
nature  of  the  proceeding  admits,  is  provided  to  be  given,  that  is  sufficient. 
Service  of  process  or  personal  notice  is  not  essential  to  the  binding  force  of 
the  decree." 

In  re  Beals,  8  A.  B.  R.  644,  116  Fed.  530  (D.  G.  Ind.) :  "The  adjudication  of 
bankruptcy  proceeds  in  rem,  and  all  persons  interested  in  the  res  are  regarded 
as  parties  to  the  bankruptcy  proceedings." 

Carter  v.  Hobbs,  1  A.  B.  R.  224,  92  Fed.  594  (D.  C.  Ind.) :  "The  adjudication 
proceeds  in  rem,  and  all  persons  interested  iii  the  res  are  regarded  as  parties  to 
the  bankruptcy  proceedings.  These  parties  include  not  only  the  bankrupt  and 
trustee,  but  also  all  the  creditors  of  the  bankrupt." 

But  compare  trenchant  remarks  of  Holt,  J.,  in  Whitney  v.  Wenman,  14  A.  B. 
R.  598,  140  Fed.  960  (D.  C.  N.  Y.) :  "It  is  claimed  that  the  order  passing  the 
receivers'  accounts  was  a  judgment  in  rem.  The  counsel  asserts  that  proceed- 
ings in  bankruptcy  are  proceedings  in  rem,  and  that  probate  proceedings  are 
proceedings  in  rem,  and  that  a  receiver's  accounting  is  analogous  to  an  exec- 
utor's accounting.  But  in  the  first  place  the  term  'a  judgment  in  rem'  is  one 
which  has  various  meanings.  As  Judge  Holmes  says,  in  Tyler  v.  Court  of  Regis- 
tration (175  Mass.  76) :  'No  phrase  has  been  more  misused.'  An  adjudication 
of  bankruptcy  upon  a  petition  in  an  involuntary  proceeding  is  a  judgment  in 
-rem,  in  the  sense  thaf  it  determines  the  status  of  the  bankrupt;  but  the  ordinary 
proceedings  taken  in  a  bankruptcy  proceeding  to  decide  questions  arising  in  it 
are  not,  as  I  understand  it,  proceedings  in  rem.  A  proceeding,  for  instance,  to 
•determine  a  disputed  claim,  would  not  bind  anybody  except  the  parties  to  it. 
So  a  decree  admitting  or  refusing  to  admit  a  will  to  probate  is  a  proceeding  in 
rem,  so  far  as  it  determines  the  status  of  the  will,  but  all  the  proceedings  in 
the  administration  of  an  estate  in  the  Surrogate's  Court  which  result  in  orders 
are  not  proceedings  in  rem.  A  decree  passing  an  executor's  accounts,  for  in- 
stance, is  of  no  effect  against  parties  not  cited.  -Butterfield  v.  Smith,  101  U.  S. 
570;  Hood  V.  .Hood,  19  Hun  300;  lb.  on  Appeal,  85  N.  Y.  561;  Black  on  Judg- 
ments, §  644.  Many  judgments  which  are  sometimes  called  judgments  in  rem, 
but  which  are  more  properly  described  as  being  quasi  in  rem,  bind  only  the 
■parties,  such  as  judgments  on  attachments  or  in  foreclosure.  Freeman  v. 
Alderson,  119  U.  S.  185;  Black  on  Judgments,  §  793;  Freeman  on  Judgments, 
?  617.  I  think,  therefore,  that  the  proceeding  to  pass  the  receivers'  accounts 
was  not  a  proceeding  in  rem,  and  that  the  order  entered  upon  it  was  not  binding 
upon  the  defendants.  If  that  is  so,  it  was  not  binding  upon  the  complainant,  for 
•estoppels  by  judgment  must  be  mutual.  Suppose  the  complainant,  instead  of 
objecting  to  the  items  in  the  receivers'  accounts,  had  brought  a  separate  action 
against  the  receivers  to  recover  tjie  value  of  the  money  and  property  which 
thev  delivered  to  the  defenJant.s." 
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Indeed,  they  are  both  proceedings  in  rem  and,  in  some  phases,  also 
proceedings  in  personam.^ 

§  19.  And  All  Persons  Bound. — Thus  ail  persons  are  bound  thereby 
(as  to  the  proceedings  that  are  strictly  "bankruptcy  proceedings"  proper;, 
although  not  necessarily  as  to  "controversies"  arising  out  of  bankruptcy 
proceedings).* 

In  re  Beals,  8  A.  B.  R.  644,  116  Fed.  530  (D.  C.  Ind.) :  "These  parties  include- 
not  only  the  bankrupt  and  trustee,  but  also  all  the  creditors  'of  the  bankrupt." 

In  re  Reynolds,  11  A.  B.  R.  760  (D.  C.  Mont.):  "An  adjudication  of  bank- 
ruptcy operates  in  rem,  and  from  the  moment  of  the  adjudication  the  bank- 
rupt's estate  is  under  the  jurisdiction  of  the  bankruptcy  court,  which  will  not 
permit  any  interference  with  its  possession,  even  though  it  be  by  an  officer  of  a 
State  court  acting  under  its  process.  Being  a  proceeding  in  rem,  all  parties  in- 
terested in  the  res  are  regarded  as  parties  thereto,  including  the  bankrupt  and' 
trustee,  as  well  as  the  creditors,  secured  and  unsecured.  The  adjudica:tion  vests 
in  the  trustee  or  temporary  receiver  the  title  of  the  bankrupt's  property,  and 
stays  all  seizures  made  within  four  months.'' 

Thus  all  creditors  are  parties  and  bound  thereby.* 

Bear  v.  Chase,  3  A.  B.  R.  751,  99  Fed.  920  (C.  C.  A.  S.  C.) :  "Upon  the  ad- 
judication of  the  bankrupt,  all  creditors  become  parties  to  the  bankruptcy  pro- 
ceedings by  operation  of  law,  and  particularly  those  creditors  by  whose  act  the- 
bankruptcy  was  caused." 

All  creditors  "proving  claims"  thereby  become  parties.^ 
But  as  to  proceedings  not  "bankruptcy  proceedings"  proper  but  merely 
"controversies"  arising  out  of  or  in  the  course  of  bankruptcy  proceed- 
ings, persons  not  made  parties  thereto  are  not  bound  thereby.  Thus,, 
an  order  requiring  a  bankrupt  to  assign  a  life  insurance  policy  to  the 
trustee  does  not  purport  to  pass  upon  the  rights  of  a  person  to  whom- 
he  had  already  previously  assigned  it.^  And  notice  to  creditors  is  not 
necessary  to  the  binding  force  of  the  decree  of  adjudication ;''  nor  of  the 
subsequent  proceedings  in  the  administration  of  the  estate. 

2.  Dressel  v.  North  State  Lumber  Co.,  5  A.  B.  R.  744,  107  Fed.  256  (D.  C. 
N.  C);  In  re  Tybo  Min.  &  Reduc,  Co.,  13  A.  B.  R.  62,  132  Fed.  697  (D.  C. 
Nev.) ;  Compare,  In  re  Magid-Hope  Silk  Mfg.  Co.,  6  A.  B.  R.  610,  110  Fed.  352^ 
(D.  C.  Mass.). 

3.  Southern  Loan  &  Trust  Co.  v.  Benbow,  3  A.  B.  R.  9,  96  Fed.  514  (D.  C. 
N.  Car.,  reversed,  on  other  grounds,  in  ?  A.  B.  R.  710) ;  Carter  v.  Hobbs,  1  A.. 
B.  R.  215,  92  Fed.  594  (D.  C.  Ind.).  Compare,  In  re  Continental  Corp'n,  14  A. 
B.  R.  538  (Ref.  Ohio). 

4.  Hackney  v.  Hargreaves  Co.,  13  A.  B.  R.  164,  68  Neb.  624;  In  re  Pekin  Plow 
Co.,  7  A.  B.  R.  369,  113  Fed.  309  (C.  C.  A.);  In  re  Frazier,  9  A.  B.  R  21  117' 
Fed.  746  (D.  C.  Mo.);  In  re  Beerman,  7  A.  B.  R.  431,  112  Fed.  662  (D.  C.  Ga.).. 

5.  In  re  Keller,  6  A.  B.  R.  334,  350  (D.  C.  Iowa). 

6.  In  re  Madden,  6  A.  B.  R.  614,  110  Fed.  348  (C.  C.  A.  N.  Y.). 

7.  In  re  Billings,  17  A.  B.  R.  80,  145  Fed.  395  (D.  C.  Ala.).  Obiter.  In  re- 
Mason,  3  A.  B.  R.  599,  99  Fed.  256  (D.  C.  N.  Car.). 
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And  creditors  are  entitled  to  such  notice  only  as  the  statute  prescribes.' 

In  re  Reese,  8  A.  B.  R.  413,  115  Fed.  993  (D.  C.  Ala.) :  "Proceedings  in  bank- 
ruptcy are  in  the  nature  of  a  proceeding  in  rem,  and  certainly  a  creditor  who  has 
ireceived  notice  of  the  filing  and  that  he  has  been  scheduled  as  a  creditor,  is 
■charged  with  notice  of  -ftrhatever  transpires  in  the  further  administration  of  the 
bankrupt's  estate." 

Nor  is  personal  notice  of  the  application  for  discharge  essential  to  the 
-binding  force  of  the  discharge  decree.^ 

§  20. ,  Bankruptcy  Proceedings,   Proceedings  in  Equity.-^Bank- 

Tuptcy  proceedings  are  a  branch  of  equity  jurisprudence. ^ 

Bardes  v.  Bank,  4  A.  B.  R.  173,  178  U.  S.  533:  "Proceedings  in  bankruptcy 
generally  are  in  the  nature  of  proceedings  in  equity;  and  the  words  'at  law,'  in 
the  opening  sentence  conferring  on  the  courts  of  bankruptcy  'such  jurisdiction, 
at  law  and  in  equity,  as  will  enable  them  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings,'  may  have  been  inserted  to  meet  clause  4,  authorizing 
the  trial  and  punishment  of  offenses,  the  jurisdiction  over  which  must  neces- 
.sarily  be  at  law  and  not  in  equity." 

Dodge  V.  Norlin,  13  A.  B.  R.  176,  133  Fed.  363  (C.  C.  A.  Colo.) :  "This  is  a 
proceeding  in  bankruptcy  and  a  proceeding  in  bankruptcy  is  a  proceeding  in 
•equity." 

In  re  Rochford,  10  A.  B.  R.  609,  124  Fed.  187  (C.  C.  A.  S.  Dak.):  "The  ad- 
ministration and  distribution  of  the  property  of  bankrupts  is  a  proceeding  in 
equity,  and  when  authorized  by  act  of  Congress  it  becomes  a  branch  of  equity 
jurisprudence." 

And  the  rules  of  equity  control ;'"  and  this  is  so  although  certain  'issues 
may  be  triable  to  a  jury  by  the  statute,  such  jury  being  the  jury  to  which 
the  chancellor  always  has  had  the  power  to  refer  questions  of  fact  for 
their  advice.  ^^ 

§  21.  Bankruptcy  Act  Covers  Only  Specified  Cases  of  Insolvency. 

— 'The  bankruptcy  act  was  not  intended  to  cover  all  cases  of  insolvency, 
but  only  such  cases  as  are  within  its  provisions. ^^ 

§  22.  Bankruptcy  Act  Remedial  and  to  Be  Fairly  Construed. — 

The  bankruptcy  act  is  remedial  and  should  be  interpreted  reasonably  and 

8.  Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181.    See  ante,  §  12. 

9.  In  re  Broadway  Sav.  Trust  Co.,  18  A.  B.  R.  256  (C.  C.  A.  Mo.) ;  Swarts  v. 
Siegel,  8  A.  B.  R.  689,  117  Fed.  16  (C.  C.  A.  Mo.);  In  re  Waugh,  13  A.  B.  R. 
187,  133  Fed.  281  (C.  C.  A.  Wash.);  In  re  Lipke,  3  A.  B.  R.  569,  98  Fed.  970 
(D.  C.  N.  Y.) ;  Lockman  v.  Lang^  11  A.  6.  R.  597,  12  A.  B.  R.  497,  132  Fed.  1 
(C.  C.  A.  Colo.);  In  re  Herzikopf,  9  A.  B.  R.  746,  118  Fed.  101  (D.  C.  Calif.); 
In  re  Siegel-Hillman  Dry  Goods  Co.,  7  A.  B.  R.  351,  111  Fed.  983  (D.  C.'Mo.); 
In  re  Christensen,  4  A.  B.  R.  99,  101  Fed.  802  (D.  C.  Iowa);  In  re  Rude,  4  A. 
B.  R.  319,  101  Fed.  805  (D.  C.  Ky.);  In  re  Edes,  14  A.  B.  R.  384,  135  Fed.  595 
<D.  C.  Me.);  Mason  v.  Wolkowich,  17  A.  B.  R.  714  (C.  C.  A.  Mass.);  In  re 
Huddkston,  1  A.  B.  R.  572  (Ref.  Ala.). 

10.  In  re  N.  Carolina  Car  Co.,  11  A.  B.  R.  490,  127  Fed.  178  (D.  C.  N.  Cax.); 
In  re  Chambers,  Calder  &  Co.,  3  A.  B.  R.  537,  98  Fed.  865  (D.  C.  R.  I.). 

11.  See  post,  §  405,  et  seq. 

12.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  120  Fed.  180  (D.  C  Del.) ; 
Singer  v.  Nat'l  Bedstead  Co.,  11  A.  B.  R.  276  (N.  J.  Ch.).  See  ante,  "Subject  of 
Bankruptcy,"  §  7,  et  seq.;  post,  i  102. 
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according  to  the  fair  import  of  its  terms  with  a  view  to  effect  its  objects 
and  to  promote  justice. ^^ 

Botts  V.  Hammond,  3  A.  B.  R.  775,  99  Fed.  916  (C.  C.  A.  Md.) :  "As  was  well 
said  in  Blake  v.  Francis-Valentine  Co.,  the  National  Bankruptcy  Act  is  re- 
medial, and  should  be  interpreted  reasonably  and  according  to  the  fair  import 
of  its  terms,  with  a  view  to  effect  its  objects  and  to  promote  justice." 

Brown  v.  Barker,  8  A.  B.  R.  453  (Sup.  Ct.  N.  Y.  App.  Div.):  "We  may  take 
judicial  notice  that  the  present  bankruptcy  act  is  the  result  of  a  long  con- 
tinued agitation  and  discussion  and  that  it  is  our  duty,  if  possible,  to  so  con- 
strue its  provisions,  liberally,  if  necessary,  as  to  secure  the  objects  for  which 
it  was  created,  rather  than,  by  a  narrow  or  technical  construction,  to  defeat 
them." 

In  re  Scott,  11  A.  B.  R.  331  (D.  C.  Del.) :  "Further,  the  Bankruptcy  Act  in- 
cludes a  large  body  of  remedial  legislation." 

Impliedly,  In  re  Edes,  14  A.  B.  R.  384,  135  Fed.  595  (D.  C.  Me.):  "The 
Federal  Courts  have  in  fact  liberally  interpreted  the- whole  statute  as  giving  full 
equitable  powers  to  the  Court." 

In  re  Beatty,  17  A.  B.  R.  743  (C.  C.  A.  Mass.):  "As  the  statutes  of  bank- 
ruptcy are  to  have  an  honest  and  practical  interpretation,  we  are  not  to  inject 
faato  what  we  have  quoted  therefrom,  such  phraseology  as  would  require  that  the 
cause  of  the  receivership  need  be  solely  insolvency." 

■Attempted  judicial  construction  of  the  unequivocal  language  of  a  stat- 
ute or  of  a  contract  serves  only  to  create  doubt  and  to  confuse  the  judg- 
ment. There  is  no  safer  nor  better  settled  canon  of  interpretation  than 
that  when  language  is  clear  and  unambiguous  it  must  be  held  to  mean 
what  it  plainly  expressed,  and  no  room  is  left  for  construction. i* 

§  23.  Celerity  of  Procedure  Intended. — The  bankrupt  act  con- 
templates that  proceedings  in  bankruptcy  shall  progress  with  all  reason- 
able despatch  compatible  with  the  due  and  orderly  administration  of 
justice  and  a  proper  regard  for  the  fundamental  rights  of  the  citizen.^^ 

Boyd  v..  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa) :  "The  Bank- 
rupt Act  contemplates  that  proceedings  in  bankruptcy  shall  go  forward  with  all 
reasonable  dispatch  compatible  with  the  due  and  orderly  administration  of 
justice  and  a  proper  regard  for  the  fundamental  rights  of  the  citizen." 

Obiter,  In  re  Paine,  11  A.  B.  R.  354,  127  Fed.  246  (D.  C.  Ky.):  "The  Bank- 
ruptcy Act  furnishes  much  evidence  of  its  purpose  to  require  the  winding  up  of 
estates  as  speedily  as  possible." 

[1867]  Wiswall  v.  Campbell,  93  U.  S.  347:     "Prompt  action  is  everywhere  re- 

• 

13.  Southern  Loan  &  Trust  Co.  v.  Benbow,  3  A.  B.  R.  9,  96  Fed.  514  (D.  C. 
N.  Car.,  reversed,  on  other  grounds,  in  Frazier  v.  Southern  Loan  &  Trust  Co., 
3  A.  B.  R.  710) ;  In  re  Scott,  3  A.  B.  R.  628,  96  Fed.  607  (D.  C.  N.  Car.) ;  Blake 
V.  Francis-Valentine  Co.,  1  A.  B.  R.  372,  89  Fed.  691  (D.  C.  Calif,);  [1867]  In  re 
Muller,  Fed.  Cas.  No.  9912;    [1867]   In  re  Silberman,   Fed.  Cases  No.  1728. 

14.  Swarts  w.  Siegel,  8  A.  B.  R.  697,  117  Fed.  13  (C.  C.  A.  Mo.).  In  one  case, 
it  is  held,  that  in  the  Construction  of  the  Bankrupt  Act,  the  maxim  "expres.sio 
unius,  exclusio  alterius"  has  no  application.  In  re  Bay  City  Irrigation  Co.,  14 
A.  B.  R.  370  (Ref.  Tex.). 

15.  Obiter,  In  re  Koenig  &  VanHoogenhuyze,  11  A.  B.  R.  618,  127  Fed.  891 
(D.  C.  Tex.);  U.  S.  ex  rel  Adler  v.  Hammond,  4  A.  B.  R.  738,  104  Fed.  862  (C. 
C  A.  Tenn.). 
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quired  by  the  law.  In  Bailey  v.  Glover,  31  Wall.  346,  we  said,  speaking  through. 
Mr.  Justice  Miller  that  'It  is  obviously  one  of  the  purposes  of  the  Bankrupt 
Law  that  there  should  be  a  speedy  distribution  of  the  bankrupt's  assets.  This 
is  only  second  in  importance  to  securinpf  equality  of  distribution.  The  Act  is 
filled  with  provisions  for  the  quick  and  summary  disposal  of  questions  arising 
in  the  progress  of  the  case,  without  regard  to  the  usual  modes  of  trial  attended 
with  some  necessary  delay.'  "■ 

But  they  are  not  to  be  so  summary  as  to  deprive  parties  of  a  reasonable 
opportunity  to  defenfl.  While  proceedings  in  bankruptcy  may  be  sum- 
mary, they  should  riot  be  so  summary  as  to  deprive  the  bankrupt  of  those 
fundamental  rights  and  privileges  that  belong  to  every  citizen,  among 
which  are  the  right  to  be  advised  of  the  demand  made  upon  him  and 
the  right,  after  being  so  advised,  to  have  a  reasonable  time  to  prepare 
his  defense  and  produce  his  witnesses. i® 

Lockman  v.  Lange,  13  A.  B.  R.  497,  504,  133  Fed.  1  (C.  C.  A.  Colo.):  "A 
proceeding  in  bankruptcy  is  a  proceeding  in  equity.  *  *  *  If  it  is  so  summary 
that  it  is  not  governed  by  the  specific  times  fixed  for  pleadings  and  for  the 
taking  of  evidence  by  the  rules  and  practice  in  equity,  it  is  not  so  summary  that 
rights  of  person  or  of  property  may  be  taken  from  the  parties  to  it  without 
opportunity  to  frame  or  to  try  the  issues  that  are  tendered." 

§  24.  Economy  of  Administration  Intended. — The  Bankrupt  Act 
was  framed  in  a  manifest  spirit  of  economy  and  is  to  be  administered 
economically.!'^ 

In  re  Oppenheimer,  17  A.  B.  R.  60  (D.  C.  Pa.):  "Economy  is  strictly  en- 
joined, by  the  well-known  policy  of  the  Bankruptcy  Act,  in  the  administration 
of  bankrupt  estates.'' 

In  re  Young,  16  A.  B.  R.  109  (D.  C.  N.  Car.):  "The  principal  object  of  the 
Bankrupt  Law  was  to  secure  to  creditors  their  portion  of  the  bankrupt  estate 
and  at  a  minimum  cost." 

Fellows  V.  Freudenthal,  4  A.  B.  R.  495,  103  Fed.  731  (C.  C.  A.  Ills.) :  "This 
provision  is  in  harmony  with  the  purpose  manifested  throughout  the  act,  to  so- 

16.  Boyd  V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa). 

17.  Norcross  v.  Nathan,  3  A.  B.  R.  632  (D.  C.  Nev.). 

(1)  Abuse  of  Power  of  Appointment  of  Special  Masters. — A  practice  has- 
grown  up  in  some  districts  of  referring  to  special  masters  various  matters  that 
form  part  of  the  regular  duties  of  referees,  thus  putting  estates  to  additional  and 
unnecessary  expense.  The  practice  is  to  be  reprehended  in  view  of  the  manifest 
spirit  of  economy  in  which  the  present  law  was  framed. 

For  an  instance  of  this  practice  see,  In  re  Hoyt  &  Mitchell,  11  A.  B.  R.  784, 
137  Fed.  968,  the  district  judge  there  having  referred  to  a  special  master  the 
auditing  of  the  trustee's  reports,  a  duty  clearly  enjoined  on  the  referee  by  the 
statute  and  General  Orders  in  Bankruptcy  as  well. 

(3)  Present  Law  Brings  Courts  Close  to  Suitors. — The  present  Bankrupt  Act 
brings  the  bankruptcy  courts  close  to  suitors  since  it  provides  for  a  referee  for 
each  county.     In  re  Steiner,  5  A.  B.  R.  214  (D.  C.  Mass.). 

(3)  Malicious  Prosecution  of  Bankruptcy  Petition. — A  bankruptcy  proceeding" 
is  not  a  mere  civil  suit.  It  is  sui  gpneris  and  is  far  reaching  and  drastic  in  its- 
effects.  Whether  accompanied  by  seizure  of  property  or  not,  it  places  an  em- 
bargo on  his  right  to  dispose  of  his  property  and  to  do, business  generally.  No. 
prudent  person  will  buy  from  him,  and  all  those  dealing  with  him  are  liable  to 
have  their  transactions  investigated  and  questioned  by  litigation.  _  Hence,  for 
maliciously  instituting  or  maintaining  a  bankruptcy  petition  action  will  lie. 
Wilkin.5nn  v.  Shoe  Co..  15  A.  B.  R.  554.  141  Fed.  318  (U.  S.  C.  C.  Mo.).' 
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limit  all  allowances  as  to  secitre  economical  administration  of  proceedings  and 
estates  in  bankruptcy;  and  [it  isl  the  duty  of  the  Courts  to  construe  and  ad- 
minister the  act  in  conformity  with  that  purpose." 

In  re  Curtis,  4  A.  B.  R.  27,  91  Fed.  737  (C.  C.  A.  Ills.) :  "The  policy  of  the 
present  Bankrupt  Act,  in  contrast  with  the  provisions  of  the  previous  law, 
disclosed  clearly  the  design  of  Congress  that  the  administration  of  bankrupt 
estates  should  be  had  at  the  minimum  of  expense.  Under  the  former  law  much 
scandal  had  arisen  because  of  the  large  cost  of  administering  estates.  The 
present  act,  so  far  as  it  specifies  the  amount  of  fees  of  officers  whose  services 
may  be  required  in  execution  of  the  law,  fixes  them  at  a  low  figure,  possibly 
much  lower  than  is  compensation  for  the  service;  but  it  is  not  for  us,  for  that 
reason,  to  disregard  the  law,  or  seek  to  thwart  the  design  of  Congress,  however 
inadequate  we  may  think  the  compensation  allowed.  This  thought  is  well  ex- 
pressed by  the  court  below  in  the  opinion  filed.    It  is  there  said: 

"  'The  present  bankrupt  law  was  evidently  intended  to  reduce  to  the  lowest 
minimum  the  costs  of  administration,  as  regards  fees  of  officers  created  by  the 
act,  as  well  as  those  of  attorneys  who  may  be  called  to  assist  the  court  in  the 
preservation  and  distribution  of  the  bankrupt  estate.'  " 

§  25.  Official  Forms  and  Orders  in  Bankruptcy. — Necessary  rules, 
forms  and  orders  as  to  procedure  and  for  carrying  the  act  into  force 
and  effect  are  to  be  prescribed  and  may  be  amended  from  time  to  time, 
by  the  supreme  court  of  the  United  States;  ^^ 

§  26.  Are  Advance  Interpretations  as  to  Procedure,  and  to  Be 
Followed,  Though  Not  to  Override  Statute  Itself. — These  rules,  forms 
and  orders,  are  to  be  taken  as  interpretations,  in  advance,  of  the  meaning 
of  the  act  itself  relative  to  procedure  under  it. 

Impliedly,  In  re  Jamieson,  9  A.  B.  R.  681,  120  Fed.  697  (D.  C.  Ills.):  "For 
the  purpose  of  making  the  proceedings  under  the  act  more  specific,  the  Supreme 
Court  adopted  and  established  certain  rules,  orders,  and  forms  to  be  followed  in 
the  execution  and  application  of  the  statute.  *  *  *  These  rules  have  the 
same  weight  in  this  case  as  though  they  were  included  in  the  express  language 
of  the  statute." 

Impliedly,  Orcutt  Co.  v.  Green,  17  A.  B.  R.  75  (C.  C.  A.  N.  Y.),  204  U.  S.  96: 
"*  *  *  the  order  being  simply  somewhat  of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can  be  construed  as  beyond  the  powers 
granted  to  the  court  by  virtue  of  the  law  itself." 

Contra,  In  re  Edes,  14  A.  B.  R.  384,  135  Fed.  595  (D.  C.  Me.):  "While  this 
General  Order  has  no  force  as  legislation,  and -while  it  is  not  even  a  judicial 
interpretation  of  the  Statute,  it  is  an  order  of  the  Supreme  Court  of  the  United 
States  based  upon  the  bankruptcy  statute.  It  cannot  be  held  to  be  in  deroga- 
tion of  such  statute." 

The  rules  and  orders  are  obligatory  and  binding  upon  courts  of  bank- 
ruptcy and  must  be  followed.^^  Indeed,  one  case  has  held  they  confer 
substantive  rights  as  well  as  prescribe  rules  of  practice. ^o 

18.  Bankr.  Act,  §  30  (a). 

19.  In  re  Scott,  3  A.  B.  R.  625  (T).  C.  N.  Car.).  Apparently,  In  re  White,  14 
A.  B.  R.  241,  135  Fed.  199  (D.  C.  Penna.).  To  same  effect.  Gage  v.  Bell,  10 
A.  B.  R.  696,  124  Fed.  371  (D.  C.  Tenn.). 

20.  In  re  Scott, '3  A.  B.  R.  625  (D.  C.  N.  Car.). 
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But  the  forms  and  rules  prescribed  .as  to  pleading  indicate  only  the 
form  in  general  and  are  not  exqlusive. 

In  re  Paige,  3  A.  B.  R.  679,  99  Fed.  538  (D.  C.  Ohio)»  "In  answer  to  a  peti- 
tion for  involuntary  bankruptcy,  the  respondent  is  entitled  not  only  to  deny 
insolvency,  but  also  to  set  up  any  defense  and  counterclaims  which  may  show 
him  to  have  been  solvent  at  the  time  when  it  is  charged  the  act  of  bankruptcy 
was  committed.  The  forms  and  orders  prescribed  by  the  Supreme  Court  in- 
dicate only  the  form  in  substance  of  the  answer,  but  are  not  exclusive  in  their 
provisions." 

In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  49  (D.  C.  Del.) :  "Rule  11  of  the  gen- 
eral orders  in  bankruptcy  deals  with  amendments  to  a  petition  and  schedules, 
but  was  not  intended  to  abrogate  or  restrict  the  general  power  of  amendment 
in  other  respects  vested  in  the  court." 

And  in  general  the  forms  and  rules  are  merely  directory  as  to  pro- 
cedure, and  will  not  override  the  provisions  of  the  statute  themselves 
as  to  substantive  rights. ^^ 

Burke  v.  Guarantee  Title  &  Trust  Co.,  14  A.  B.  R.,31,  134  Fed.  562  (C.  C.  A. 
Pa.):  "It  is  true  that  among  the  forms  promulgated  by  the  Supreme  Court  is 
'Schedule  B  (5)'  in  which  is  contained  the  words:  'Property  claimed  to  be 
exempted  by  the  State  laws,  its  valuation,'  etc.  But  waiving  the  question 
whether  in  this  instance  the  property  claimed  and  its  valuation  were  not  .stated 
in  substantial  accordance  with  this  direction,  it  is  enough  to  say  that  we  do 
not  understand  it  to  be  anything  more  than  a  direction.  It  could  not  have  been 
intended  to  be  mandatory.  These  forms  were  not  designed  to  eflfect  any  change 
in  the  law.  They  are  'forms,'  and  nothing  more.  As  was  said  by  the  Supreme 
Court  (General)  orders  38,  89  (Fed.  xiv,  32  C.  C.  A.  xxxvii),  they  are  to  be 
'observed  and  used  with  such  alterations  as  may  be  necessary  to  suit  the  cir- 
cumstances of  any  particular  case;'  and,  under  the  circumstances  of  this  case, 
we  decline  to  hold  that  the  failure  of  the  bankrupt  to  precisely  observe  one  of 
them  was  fatal  to  his  claim,  because  we  could  not  do  so  without  subordinating 
substance  to  form,  and  refusing  a  legal  right,  merely  on  account  of  a  defect  in 
procedure,  which  has  caused  no  injury  to  any  one,  and  which,  if  requisite,  might 
be  cured  by  amendment.  General  Order  11,  89  Fed.  vii,  32  C.  C.  A.  xiv;  Rev. 
St.,  §  954  (U.  S.  Comp.  St.  1901,  p.  696);  In  re  Dufiy  (D.  C),  9  Am.  B.  R.  358, 
118  Fed.  926;  In  re  White  (D.  C),  11  A.  B.  R.  556,  128  Fed.  513." 

West  Co.  V.  Lea,  2  A.  B.  R.  463  (C.  C.  A.  Va.),  174  U.  S.  590:  "The  fact 
that  the  official  form  for  involuntary  petitions  contains  an  allegation  of  in- 
solvency, does  not  make  such  an  allegation  material  where  the  statute  provides 
that  other  facts  alone  constitute  a  sufficient  case  for  an  adjudication." 

In  re  Ingalls  Bros.,  13  A.  B.  R.  512,  137  Fed.  517  (C.  C.  A.  N.  Y.):  _  "The 
authorities  hereinbefore  cited  do  or  do  not  correctly  declare  the  meaning  of 
§  57  (n).  If  they  do  correctly  deplare  it,  the  Supreme  Court  is  powerless  to 
vary  it." 

21.  Inferentially,  Lipman  v.  Stein,  14  A.  B.  R.  30,  134  Fed.  235  (C.  C.  A.  Pa.). 

All  Pleadings  of  Fact  in  Bankruptcy  to  Be  Verified. — All  pleadings  in  bank- 
ruptcy containing  matters  of  fact  should  be  verified.  Bankr.  Act,  §  18  (c).  "All 
pleadings  setting  up  matters  of  fact  shall  be  verified  under  oath.",  Rogers  v. 
Mining  Co  ,  14  A.  B.  R.  253,  136  Fed.  407  (C.  C.  A.  Alaska) ;  In  re  Bellah,  8  A. 
B.  R.  310  (D.  C.  Del.). 
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Nevertheless,  the  simple  forms  prescribed  by  the  Supreme  Court  should 
be  followed,  and  there  should  be  no  unnecessary  departure  by  using  the 
more  prolix  forms  of  chancery. 

Gage  V.  Bell,  10  A.  B.  R.  696,  134  Fed.  371  (D.  C.  Tenn.):  "It  is  to  be  ob- 
served that  Form  No.  6  (89  Fed.  xxx,  32  C.  C.  A.  liv)  does  not  contemplate  any 
other  pleading  than  that  of  a  brief  and  simple  denial  (1)  that  the  defendant 
debtor  has  committed  the  act  of  bankruptcy,  or  (2)  that  he  is  insolvent,  and 
(3)  an  averment  'that  he  should  not  be  declared  a  bankrupt  for  any  cause  in 
said  petition  alleged.'  At  first  I  was  inclined  to  hold  that  no  other  pleading 
whatevei;  was  permissible  than  this,  and  that  under  it  any  defense  whatever,, 
whether  by  demurrer  or  otherwise,  could  be  made  that  would  defeat  the  peti- 
tion for  any  cause.  But  yielding  to  the  license  given  by  General  Order  No.  38 
(89  Fed.  xiv,  32  C.  C.  A.  xxxvii),  that  the  several  forms  shall  be  observed  and 
used 'with  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any 
particular  case  and  conforming  to  the  practice  in  other  districts,  reluctantly  and 
with  constantly  increasing  regtet,  I. allowed  other  and  special  pleadings  to  be 
,  framed,  and  now,  as  in  this  case,  in  almost  every  case  there  are  demurrers, 
formidable  answers  after  the  manner  of  pleadings  in  chancery,  with  exceptions, 
replications,  etc.,  until  the  practice  has  departed  from  the  simple  forms  pre- 
scribed and  degenerated  into  those  of  a  suit  in  equity.  I  doubt  if  this  is  proper 
practice.'' 


CHAPTER  III. 
Jurisdiction  ,to  Adjudge;  Bankrupt. 

SynoDsis  of  Chapter. 

27.  In  General. 

38.  U.  S.  District  Courts  Created  into  Bankruptcy  Courts. 

29.  Jurisdiction  in  Bankruptcy  Limited,  though  Bankruptcy  Courts   Not  In- 

ferior Courts. 

30.  Limitations  as  to  Residence,  Occupation,  etc..  Jurisdictional. 

DIVISION  1. 

31.  Limitations  as  to  Residence,  Domicile  or  Principal  Place  of  Business. 

32.  Limitations   Where   Debtor   Nonresident   or   Where   Adjudged   Bankrupt 

Outside  United  States,  but  Owns  Property  Here. 

33.  Not  All  Three  Qualifications,  Residence,  Domicile  and  Place  of  Business- 

Coincidently  Requisite. 

34.  "For  Preceding  Six  Months  or  Greater  Portion  Thereof"  Defined. 

35.  Actual  Principal  Place  of  Business  Governs. 

36.  Residence,  etc.,  of  One  Partner  Sufficient. 

DIVISION  3. 

37.  Who  May  Be  Voluntary  Bankrupt. 

38.  "Voluntary"   Bankruptcy  a  Later   Development. 

39.  Partnerships  Included. 

40.  But  Not  Mere  Joint  Contractors  or  Joint  Owners. 

41.  No  Specified  Amount  of  Indebtedness  Requisite  though  Debts  Must  Be- 

"Provable." 
43.  Insolvency  Not  Requisite  to  Voluntary  Bankruptcy. 

43.  Creditors  May  Not  Inter.vene  to  Oppose  Voluntary  Petition. 

44.  Corporations  May  Not  Be  Voluntary  Bankrupts. 

DIVISION  3. 

45.  Who  May  Be  Adjudged  Involuntary  Bankrupt. 

SUBDIVISION    "a". 

46.  "Wage  Earners"  and  "Farmers,"  etc..  Excluded. 

47.  "Wage  Earner"  Defined. 

48.  Farmer  Must  Be  Engaged  "Chiefly"  in  Farming,  etc. 

49.  But  Incidental  Other  Occupation  Not  Fatal  to  Jurisdiction. 

50.  "Farming"  and  "Tillage  of  Soil"  Distinguished. 

51.  Infants. 

52.  Married  Women. 

53.  Indians. 

54.  Insane  Persons. 

55.  Decedents. 

SUBDIVISION    "b". 

56.  Partnerships  Included. 

57.  Only  during  Continuance  of  Partnership  or  before  "Final  Settlement."' 

58.  "Final  Settlement" — When. 


44  REMINGTON    ON    BANKRUPTCY. 

§     59.  Partnerships  as  Entities. 
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§  65.  Where  Firm,  Alone,  Adjudicated,  Nevertheless  Individual  Estates 
Brought  in  for  Administration. 

§     66.  Act  Need  Not  Be  Actually  Committed  by  All  Partners. 

§     67.  But  All  Partners  to  Be  Made  Parties. 

§  68,  Nonconsenting  Partner  Not  Made  Party,  No  Adjudication  on  Volun- 
tary Partnership  Petition. 

§     69.  Individual  Petitions  Not  Amendable  to  Include  Partnership. 

§     70.  Secret  or  Silent  Partners,  on  Discovery,  Brought  in. 

§     71.  Petition  by  One  Partner,  Where  Remaining  Partners  Do  Not  Join. 

§  72.  Remaining  Partners  Not  Joining,  Petition  Treated  as  Involuntary  as  to 
Nonconsenting  Partner,  but  Voluntary  as  to  Creditors. 

§     73.  No  Act  of  Bankruptcy  Requisite,  Even  Where  Not  All  Join. 

§  74.  Not  All  Defenses  Available,  but  Only  Insolvency,  Though  Entitled  to 
Jury  on  That  Issue. 

§     75.  Whether  Partner  May  File  Ordinary  Involuntary  Petition. 

§     76.  Creditors  May  Not  Intervene. 

§     77.  "Unincorporated  Companies"  May  Be  Adjudged  Bankrupt. 

§     78.  Definition  of  "Unincorporated  Company." 
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§  81.  Jurisdiction  over  Corporations  More  Limited  under  Act  of  1898  than 
under  Act  of  1867. 

§  82.  Commonly  Accepted,  and  Popular  Meaning  Given  to  Classes. 

§  83.  Definitions  of  "Trading"  and  "Mercantile  Pursuits." 

§  84.  Definitions  of  "Manufacturing." 
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§  86.  How,  if  Engaged  in  Different  Occupations,  Some  within  and  Others  with- 
out the  Classes. 

§  87.  Actual  Occupation  Governs. 
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§  89.  Quasi  Public  Corporations. 

§  90.  Manufacturing  Corporations. 

§  91.  Trading  Corporations  and  Those  Engaged  in  Mercantile  Pursuits. 

§  92.  Printing  and  Publishing'  Corporations. 

§  93.  Mining  Corporations. 
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§     98.  Death  or  Insanity  after  Filing  of  Petition,  No  Abatement. 
§     99.  Rights  of  Widow  ^and  Children  on  Bankrupt's  Death  after  Filing  of  Peti- 
tion and  before  Adjudication. 
§  100.  Their  Rights  Where  Death  Occurs  after  Adjudication. 
§  101.  Dissolution  of  Corporation  after  Filing  of  Petition. 

§  27.  In  General.— The  United  States  District  Courts  are,  by  the 
Act,  erected  into  bankruptcy  courts;  their  jurisdiction  as  such  is  lim- 
ited, each  District  Court  being  confined  to  the  adjudication  and  ad-, 
ministration  of  the  estates  of  those  debtors  only  who  have  resided  or 
been  domiciled  or  ha^e  had  their  principal  place  of  business  within  the 
district  the  greater  portion  of  the  six  months  next  preceding  the  filing 
of  the  petition;  and  of  those  debtors  who  are  nonresidents  of  the  United 
States  or  have  been  adjudged  bankrupts  outside  of  the  United  States, 
and  have  property  within  the  district;  in  voluntary  cases  having  juris- 
diction over  all  natural  persons,  but  not  over  any  corporation;  and  in 
involuntary  cases  being  confined  to  debtors  who  owe  $1,000  or  more 
and  who,  if  natural  persons,  are  not  wage  earners  nor  farmers,  or,'  if 
corporations,  are  engaged  principally  in  manufacturing,  mining,  trading, 
printing,  publishing  or  mercantile  pursuits. 

§  28.  U.  S.  District  Courts  Created  into  Bankruptcy  Courts. — The 

United  States  District  Courts  are,  by  the  Act,  created  into  bankruptcy 
courts.^  They  are  still  the  United  States  District  Courts,  but  are  sitting 
"in  bankruptcy."  The  machinery  of  the  District  Court  is  used,  subject 
to  such  modifications  as  ■  the  Bankruptcy  Act  requires  for  its  admin- 
istration. 

§  29.  Jurisdiction  in  Bankruptcy  Limited,  Though  Bankruptcy 
Courts  Not  Inferior  Courts. — Jurisdiction  in  bankruptcy  is  limited.^ 

T.aft  V.  Century  Savings  Bk.,  15  A.  B.  R.  597,  141  Fed.  369  (C.  C.  A.  Iowa) : 
"The  District  Court  as  a  court  of  bankruptcy  is  undoubtedly  a  court  of  limited 
jurisdiction." 

And  the  bankruptcy  courts  are  expressly  limited  in  the  exercise  of 
bankruptcy  jurisdiction  to  their  territorial  limits.* 

1.  Bankr.  Act,  §  1  (8):  "Courts  of  bankruptcy  shalL  include  the  district  courts 
of  the  United  States  and  of  the  Territories,  the  supreme  court  of  the  District  of 
Columbia,  and  the  United  States  court  of  the  Indian  Territory,  and  of  Alaska." 
Blake  v.  Valentine,  1  A.  B.  R.  373,  89  Fed.  691  (D.  C.  Calif.). 

2.  In  re  Billing,  17  A.  B.  R.  86,  145  Fed.  395  (D.  C.  Ala.) ;  Edelstein  v.  U.  S., 
17  A.  B.  R.  652,  149  Fed.  636  (C.  C.  A.  Minn.);  In  re  First  Nat'l  Bk.  of  Belle 
Fourche,  18  A.  B.  R.  373  (C.  C.  A.),  quoted  at  §  30;  In  re  Elmira  Steel  Co.,  5 
A..B.  R.  485  (Ref.  N.  Y.). 

3.  Bankr.  Act,  §  2;  In  re  Owings,  15  A.  B.  R.  475,  140  Fed.  739  (D.  C.  N.  Car.); 
[1867]  Lathrop  V.  Drake,  91  U.  S.  516. 
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But  the  bankruptcy  courts  are  not  inferior  courts. 

In  re  Billing,  17  A.  B.  R.  86,  145  Fed.  395  (D.  C.  Ala.) :  "The  District  Court 
of  the  United  States  is  a  court  of  limited  but  not  inferior  jurisdiction.  Con- 
gress has  conferred  upon  it  original  and  exclusive  jurisdiction  to  adjudge  bank- 
ruptcies, and  its  judgments  therein  are  supported  by  the  same  presumptions 
which  are  indulged  in  favor  of  the  judgments  of  all  superior  courts  of  general 
jurisdiction.  When  jurisdiction  is  shown  to  have  attached,  the  indisputable 
presumption,  save  when  the  question  is'  raised  by  appeal  or  an  attack  upon  the 
adjudication  for  fraud  in  its  procurement,  is  that  there  was  sufficient  evidence 
to  support  the  judgment." 

Edelstein  v.  U.  S.,  17  A.  B.  R.  652,  149  Fed.  636  (C.  C.  A.  Minn.) :  "It  is  true 
the  District  Court  as  a  court  of  bankruptcy  is  one  of  limited  jurisdiction — that 
is,  limited  in  respect  of  the  subjects  over  which  it  may  exercise  jurisdiction — 
but  it  is  unlimited  in  respect  of  its  power  over  proceedings  in  bankruptcy,  spe- 
cifically made  subject  to  its  jurisdiction  by  §  2  of  the  Act.  When  judgments 
are  rendered  by  that  court  upon  questions  arising  in  such  proceedings,  they 
possess  all  the  incidents  and  qualities  of  finality  and  conclusiveness  apper- 
taining to  judgments  of  courts  of  general  jurisdiction.  Its  judgments,  unless 
reversed  on  appeal  or  writ  of  error,  import  absolute  verity." 

In  re  First  Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  266  (C.  C.  A.) :  "While  the 
jurisdiction  of  the  national  courts  is  limited,  they  are  not  inferior  courts,  and 
their  judgments  possess  every  attribute  of  finality  and  estoppel  which  pertains 
to  those  of  courts  of  general  jurisdiction." 

§  30.  Limitations  as  to  Residence,  Occupation,  etc.,  Jurisdic- 
tional.— The  limitation  of  the  operation  of  the  bankruptcy  act  to  those 
having  their  residence,  domicile  or  principal  place  of  business  within  the 
particular  district  for  the  requisite  period  of  time,  and  also  the  ex- 
clusion from  involuntary  proceedings  of  wage  earners  and  farmers,  etc., 
and  of  corporations  not  engaged  principally  in  manufacturing,  mining, 
trading,'  printing,  publishing  or  mercantile  pursuits  are  jurisdictional 
matters :  they  concern  the  jurisdiction  of  the  court  over  the  subject  matter 
and  not  merely  over  the  persoA,  the  court's  jurisdiction  being  confined 
to  those  classes  of  cases  and  not  extending  over  the  entire  "subject  of 
bankruptcies";  and  the  lack  of  the  requisite  conditions  is  not  a  personal 
privilege,  waivable  by  the  respondent;  nor  may  jurisdiction  be  conferred 
by  consent  to  adjudge  a  person  bankrupt  who  does  not  come  within  the 
limitations.* 

Taft  V.  Century  Sav.  Bk.,  15  A.  B.  R.  597,  141  Fed.  369  (C.  C.  A.  Iowa): 
"From  this  section  it  appears  that  all, persons  are  not  subject  to  the  provisions 
of  the  Bankruptcy  Act.  Wage  earners,  or  persons  engaged  chiefly  in  farming 
or  the  tillage  of  the  soil,  or  persons  or  corporations  not  owing  debts  to  the 
amount  of  $1,000,  are  either  expressly  or  by  necessary  implication,  excluded. 

"The  District  Court,  as  a  court  of  bankruptcy,  is  undoubtedly  a  court  of 
limited  jurisdiction.     Congress  alone  had  power  to  determine  the  subjects  over 

4.  In  re  Plotke,  5  A.  B.  R.  176,  104  Fed.  964  (C.  C.  A.  Ills.).  Inferentially,  In 
re  Elmira  Steel  Co.,  5  A.  B.  R.  486  (Ref.  N.  Y.).  Inferentially,  In  re  Clisdell, 
2  A.  B.  R.  434  (Ref.  N.  Y.).  Compare,  also.  In  re  Columbia  Real  Estate  Co., 
4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind.,  affirmed  in  7  A.  B.  R.  441). 
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which  it  might  exercise  jurisdiction.  As  said  by  the  Supreme  Court  in  Johnson 
Company  v.  Wharton,  152  U.  S.  252,  260. 

"  'The  distribution  of  the  judicial  power  of  the  United  States  among  the 
courts  of  the  United  States  is  a  matter  entirely  within  the  control  of  the  legis- 
lative branch  of  the  government.' 

"It  is  suggested  that  the  bankruptcy  court  had  jurisdiction  over  the  alleged 
bankrupt  in  this  case  by  due  service  of  the  subpoena  upon  him,  and  over  the 
subject  matter  by  virtue  of  the  Bankruptcy  Act,  which  confers  upon  it  plenary 
jurisdiction  in  bankruptcy  proceedings.  But  this  does  not  solve  the  question. 
It  was  said  by  the  Supreme  Court  in  Windsor  v.  McVeigh,  93  U.  S.  374,  283, 
that: 

"  'All  courts,  even  the  highest,  are  more  or  less  limited  in  their  jurisdiction. 
They  are  limited  to  particular  classes  of  actions.  *  *  *  Though  the  court 
may  possess  jurisdiction  of  a  cause,  of  the  subject  matter  and  of  the  parties,  it 
is  still  limited  in  its  modes  of  procedure,  and  in  the  extent  and  character  of 
its  judgments.  It  must  act  judicially  in  all  things,  and  cannot  then  transcend 
the  power  conferred  by  the  law.  *  *  *  The  judgments  mentioned  *  *  * 
(in  the  cases  referred  to  for  illustration)  would  not  be  merely  erroneous.  They 
would  be  absolutely  void,  because  the  court  in  rendering  them  would  transcend 
the  limits  of  its  authority  in  those  cases.'  ' 

"To  the  same  effect  are  the  following  cases:  Ex  parte  Lange,  18  Wall.  163, 
176;  Cornett  v.  Williams,  20  Wall.  226,  250.     In  the  last-cited  case,  it  is  said: 

"  'The  settled  rule  of  law  is  that,  jurisdiction  having  attached  in  the  original 
case,  everything  done  within  the  power  of  that  jurisdiction,  when  collaterally 
questioned,  is  to  be  held  conclusive  of  the  rights  of  the  parties,  unless  im- 
peached for  fraud.' 

"Applying  the  foregoing  principles  to  the  statute  under  consideration,  it  ap- 
pears that  Congress  limited  the  jurisdiction  of  the  District  Court,  as  a  court  of 
bankruptcy  to  cases  in  which  the  debtor  owes  at  least  $1,000.  Cases  in  which 
the  debtor  owes  less  than  that  sum  are  not  brought  'within  the  power'  of  its 
jurisdiction,  and  debtors  owing  less  than  that  sum  are  not  subject  to  the  provi- 
sions of  the  Bankruptcy  Act.  It  has  been  held  by  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  that  a  petition  in  involuntary  bankruptcy  must  show 
clearly  that  the  debtor  is  not  a  wage  earner  or  engaged  chiefly  in  farming  or 
the  tillage  of  the  soil.  In  re  Taylor,  4  Am.  B.  R.  515,  102  Fed.  728.  To  the  same 
effect  is  the  decision  of  this  court  in  In  re  Plymouth  Cordage  Company,  13  Am. 
B.  R.  665,  135  Fed.  1000,  and  the  decision  of  the  Circuit  Court  of  Appeals  of  the 
Fifth  Circuit  in  Beach  v.  Macon  Grocery  Company,  9  Am.  B.  R.  762,  120  Fed. 
736.  We  observe  no  difference  in  principle  between  the  omission  of  an  aver- 
ment bringing  the  debtor  without  the  exception  as  to  wage  earners  or  persons 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil  and  the  omission  of  an 
averment  bringing  the  debtor  within  the  class  which  owes  debts  to  the  amount 
of  $1,000  or  over.  These  provisions  are  both,  in  our  opinion,  jurisdictional,  and 
either  of  the  omissions  just  mentioned,  shows  that  the  debtor  proceeded  against 
is  not  within  the  class  of  persons  subject  to  the  provisions  of  the  Bankruptcy 
Act,  or  subject  to  the  jurisdiction  of  the  court  in  bankruptcy.  The  petition  in 
this  case  was  therefore  defective  in  not  'disclosing  that  the  debtor  owed  at 
least  $1,000,  and  for  that  reason  it  conferred  no  jurisdiction  upon  the  court  to 
subject  Cohen,  the  debtor,  to  the  provisions  of  the  Act." 

Ii^  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.- Ills.):  "He  was  a 
sojourner  merely,  and  not  a  resident,  of  East  St.  Louis.  We  look  upon  this 
transaction  as  an  imposition  upon  the  jurisdiction  of  the  court.  The  Congress 
did  not  intend  that  one  may  select  any  court  of  bankruptcy  which  he  pleases 
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in  these  broad  United  States,  and  be  enabled,  through  a  pretentious  removal 
to  the  district  of  that  court,  to  obtain  his  discharge  from  his  debts.  To  allow 
that  to  be  done  would  open  the  door  to  grave  frauds  upon  creditors,  which  we 
are  not  disposed  to.  countenance. 

"It  is  objected  that  the  petition  to  dismiss  for  want  of  jurisdiction  comes  too 
late;  that  the  adjudication  in  bankruptcy  is  a  judgment;  that  the  only  relief  to 
the  creditor  was  to  appeal  within  10  days  from  that  adjudication.  To  so  hold 
would  be  to  deny  in  99  cases  out  of  100  all  relief  whatever,  and  to  make  easy 
the  perpetration  of  fraud.  In  voluntary  cases  the  adjudication  passes  ex  parte 
and  forthwith.  The  time  for  appeal  would  have  passed  before  creditors  would 
in  most  cases  receive  notice  of  the  adjudication,  and  the  record  made  by  the 
bankrupt  would  show  nothing  erroneous.  Here  there  were  no  laches  charge- 
able to  the  creditors,  for  promptly  upon  ascertaining  the  facts  from  the  ex- 
amination of  the  bankrupt  the  petition  to  dismiss  was  made.  But,  aside  from 
that,  it  would  be  the  duty  of  the  court  sua  sponte,  when  it  is  led  to  suspect  that 
its  jurisdiction  has  been  imposed  upon,  to  mquire  into  the  facts  by  some  appro- 
priate form  of  proceeding,  and,  for  its  "own  protection  against  fraud  or  impo- 
sition, to  act  as  justice  may  require.    Morris  v.  Gilmer,  129  U.  S.  329." 

In  re  Taylor,  4  A.  B.  R.  515,  102  Fed.  728  (C.  C.  A.  Ills.) :  "The  defense  to 
proceedings  in  involuntary  bankruptcy  that  the  person  sought  to  be  declared  a 
bankrupt  is  within  the  exceptions  of  §  4,  is  not  simply  personal  to  the  bankrupt 
— it  goes  to  the  jurisdiction  of  the  Court  and  may  be  raised  by  any  creditor." 

Compare,  obiter,  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  427,  184  U.  S. 
18:  "Jurisdiction  as  to  the  subject  matter  may  he  limited  in  various  ways,  as 
to  civil  and  criminal  cases,  cases  at  common  law  or  equity,  or  in  admiralty,  pro- 
bate cases,  or  cases  under  special  statutes,  to  particular  classes  of  persons,  to 
proceedings  in  particular  modes  and  so  on." 

In  re  Keystone  Coal  Co.,  6  A.  B.  R.  378,  109  Fed.  872  (D.  C.  Penna.) :  "The 
question  here  involved  is  jurisdictional.  Unless  this  court  is  vested  with  juris- 
diction over  this  corporation  by  statutory  grant,  none  exists." 

Compare,  inferentially.  In  re  Brett,  12  A.  B.  R.  492,  130  Fed.  981  (D.  C.  N.  J.): 
"The  demurrant  insists  that  the  fir-st  two  causes  of  demurrer  deal  with  jurisdic- 
tional defects  in  the  petition,  and  that  it  is  beyond  the  power  of  the  court  to  per- 
mit an  amendment  of  the  petition  which  shall  relate  back  to  the  time  when  the 
petition  was  filed.  The  purport  of  the  argument  is  that  the  petition  is  so  de- 
fective in  form  and  substance  that  the  court  acquired  by  it  no  jurisdiction  of  the 
Subject  matter  of  the  proceedings,  or  of  the  person  of  the  alleged  bankrupt.  But 
it  is  not  the  petition  that  confers  upon  the  court  jurisdiction  of  the  subject  matter. 
That  is  done  by  the  law.  Jurisdiction  of  the  person  is  acquired  by  filing  a  peti- 
tion, and  serving  a  copy  of  it,  with  a  subpoena,  upon  the  alleged  bankrupt.  The 
demurrant  by  its  demurrer  necessarily  admits  that  the  petition  has  been  filed,  and 
the  record  of  the  case  shows  that  a  copy  of  the  petition  and  the  subpoena  have 
been  served  on  the  alleged  bankrupt.  The  court  therefore  has  jurisdiction  both 
of  the  subject  matter  and  the  person." 

But  compare.  In  re  Mason,  3  A.  B.  R.  599,  99  Fed.  256  (D.  C.  Car.):  "En- 
tire want  of  jurisdiction  over  the  res  may  be  taken  advantage  of  at  any  time 
and  attacked  collaterally.  But  where  objection  goes  only  to  the  jurisdiction 
over  the  person,  it  must  be  taken  promptly.  A  creditor  'cannot  prove  his  debt, 
participate  in  election  of  trustee  and  distribution  of  assets,  and  then,  upon  ap- 
plication for  discharge,  object  to  jurisdiction  on  account  of  bankrupt's  non- 
residence."  , 

And  also  compare  First  Nat'l  Bk.  v.  Klug,  8  A.  B.  R.  13,  186  U.  S.  204:  "The 
conclusion  was,  it  is  true,  that  Klug  could  not  be  adjudged  a  bankrupt,  but  the 
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court  had  jurisdiction  to  so  determine,  and  its  jurisdiction  over  the  subject 
matter  was  not  and  could  not  be  questioned." 

Compare,  also,  In  re  Urban  &  Suburban,  12  A.  B.  R.  690  (D.  C.  N.  J.) :  "The 
Bankruptcy  Act  confers  on  the  courts  jurisdiction  of  the  subject  matter  of 
bankruptcy  proceedings,  and  jurisdiction  of  the  company  was  in  this  case  ac- 
quired by  due  service  of  a  subpoena  and  of  a  copy  of  the  petition  in  bank- 
ruptcy. The  jurisdiction  of  subject  mlatter  and  of  the  company  was,  there- 
fore, complete  at  the  time  of  adjudication.  In  re  Williams,  Fed.  Cas.  No. 
17,700;  Roche  v.  Fox,  Fed.  Cas.  No.  11,974." 

In  re  Frischberg,  8  A.  B.  R.  610  (Ref.  N.  Y.) :  "If  the  court  had  jurisdiction 
of  the  subject  matter  and  this  it  undoubtedly  had  by  reason  of  the  doing 
business,  residence  or  domicile  of  the  alleged  bankrupt  within  the  statutory 
period  of  time,  then  it  is  immaterial  whether  jurisdiction  of  the  person  was 
thereafter  acquired  by  the  service  of  process  or  by  the  voluntary  appearance 
of  the  bankrupt;  such  jurisdiction  could  be  acquired  by  either  method." 

It  is  analogous  to  the  jurisdiction  of  the  court  in  other  proceedings  for 
the  determination  of  the  status  of  a  person  or  the  administration  of 
estates. 

Nevertheless,  it  has  been  held,  by  one  Circuit  Court  of  Appeals,  in 
two  cases,  that  neither  the  allegation  nor  the  fact  that  a  corporation  is 
engaged  principally  in  manufacturing,  trading,  etc.,  is  jurisdictional. 

In  re  Broadway  Savings  &  Trust  Co.,  18  A.  B.  R.  254  (C.  C.  A.  Mo.) :  "The 
contention  of  counsel  for  the  petitioner  that  the  omitted  allegation,  or  the  fact 
that  the  desk  company  was  engaged  principally  in  one  of  the  pursuits  which 
subjected  it  to  the  adjudication,  was  jurisdictional,  has  received  deliberate  and 
studious  consideration,  and  our  conclusion,  the  reasons  for  it,  and  authorities 
in  support  of  it  may  be  found  in  our  opinion  in  In  re  First  National  Bank  of 
Belle  Fourche,  which  is  filed  herewith.  Our  judgment  is  that  neither  the 
allegation  nor  the  fact  was  jurisdictional,  because  neither  conditioned  the 
power  of  the  court  to  hear  the  cause  and  decide  every  issue  in  it  between  the 
parties.  It  had  the  same  jurisdiction  of  the  cause  and  of  the  parties,  and  the 
same  power  to  determine  the  issues  between  them,  whether  the  desk  company 
was  or  was  not  engaged  in  one  of  the  pursuits  mentioned  in  section  4b  of  the 
bankruptcy  law.  The  only  difference  the  decision  of  that  issue  made  was  that 
if  it  was  so  engaged  the  court  should  have  given  judgment  for  the  petitioners, 
and  if  it  was  not  so  occupied  it  should  have  refused  to  adjudicate  the  desk 
company  a  bankrupt."  ' 

In  re  First  National  Bank  of  Belle  Fourche,  18  A.  B.  R.  266  (C.  C.  A.  Mo.) : 
"The  contention  that  the  fact  that  the  Widell  Company  was  principally  en- 
gaged in  manufacturing  conditioned  the  jurisdiction  of  the  court  and  the 
validity  of  the  adjudication,  that  the  judgment  is  a  nullity  because  this  fact  did 
not  exist,  and  that  its  invalidity  may  be  shown  at  any  time  by  collateral  attack, 
or  otherwise  by  proof  that  the  Widell  Company  was  not  engaged  in  any  pur- 
suit which  subjected  it  to  adjudication  in  bankruptcy,  disregards  the  funda- 
mental distinction  between  the  facts  essential  to  the  jurisdiction  of  a  court 
over  the  subject  matter  and  the  parties  and  those  requisite  to  establish  the  cause 
of  action.  Jurisdiction  of  the  subject  matter  and  of  the  parties  is  the  right  to 
hear  and  determine  the  suit  or  proceeding  in  favor  of  or  against  the  respective 
parties  to  it.  The  facts  essential  to  invoke  this  jurisdiction  differ  materially 
from  those  essential  to  constitute  a  good  cause  of  action  for  the  relief  sought. 

1  h   m  B— 4 
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A  defective  petition  in  bankruptcy,  or  an  insufficient  complaint  at  law,  accom- 
panied by  proper  service  of  process  upon  the  defendants,  gives  jurisdiction  to 
the  court  to  determine  the  questions  involved  in  the  suit,  although  it  may  not 
contain  averments  which  entitle  the -complainant  to  any  relief;  and  it  may  be 
the  duty  of  the  court  to  determine  either  the  question  of  its  jurisdiction  or  the 
merits  of  the  controversy  against  the  petitioner  or  plaintiff.  Fafts  indispensable 
to  a  favorable  adjudication  or  decree  include  all  those  requisite  to  state  a  good 
cause  of  action,  and  they  comprehend  many  that  are  not  essential  to  the  juris- 
diction of  the  suit  or  proceeding.  The  fact  that  Widell  Company  was  engaged 
in  a  manufacturing  pursuit  was  not  of  the  former,  but  of  the  latter,  class.  It 
was  not  essential  to  invoke  the  jurisdiction  of  the  court  over  the  parties  to  the 
proceeding  and  the  property  it  involved,  because  the  Act  of  Congress  gave 
that  court,  upon  the  filing  of  the  petition  of  the  creditors,  jurisdiction  to  hear 
and  determine  the  questions  it  presented,  upon  proper  service  of  the  subpoena 
upon  the  defendant.  The  facts  which  conditioned  the  jurisdiction  of  the  court 
were  the  filing  of  the  petition  and  the  service  of  the  subpoena.  In  re  Plymouth 
Cordage  Co.,  13  Am.  B.  R.  665,  135  Fed.  1000,  1004,  68  C.  C.  A.  434,  438. 

"Concede,  for  we  do  not  stop  to  consider  or  decide,  that  the  nonexistence  of 
either  of  these  facts  imight  be  shown  at  any  time,  by  collateral  attack  or  other- 
wise, to  destroy  the  validity  of  the  adjudication,  and  this  is  the  extent  of  the 
effect  of  many  of  the  authorities  cited  by  counsel  here.  Williamson  v.  Bqjrry, 
8  How.  495,  540,  12  L.  Ed.  1170;  Adams  v.  Terrell  (C.  C),  4  Fed.  796,  800. 
Nevertheless,  the  fact  that  the  Widell  Company  was,  or  that  it  was  not,  princi- 
pally engaged  in  manufacturing,  was  not  of  this  class.  It  did  not  condition  the 
jurisdiction  of  the  court,  but  the  Judgment  which  it  ought  to  render,  only. 
The  court  had  the  same  jurisdiction  to  decide  the  issues  between  the  parties, 
whether  the  Widell  Company  was  or  was  not  principally  engaged  in  a  manu- 
facturing pursuit.  The  only  difference  the  determination  of  that  issue  made  was 
that  if  it  was  so  engaged  the  court  should  have  given  judgment  for  the  peti- 
tioners, and  if  it  was  not  thus  occupied  it  should  have  rendered  judgment 
against  them." 

The  argument  of  these  last  two  cases  is  that  such  facts  pertain,  not 
to  the  subject  matter,  but  simply  to  the  cause  of  action.  However,  it 
would  seem  that  did  they  pertain  simply  to  the  cause  of  action  their  non- 
existence would  be  waivable;  but,  assuredly,  neither  consent  nor  waiver 
can  confer  jurisdiction  in  the  bankruptcy  court  of  one  district  to  adjudge 
bankrupt  a  debtor  not  resideiit,  domiciled  nor  having  his  principal  place 
of  business  therein,  although  the  ascertainment  of  such  jurisdictional  fact 
must  be  left  to  the  same  court  for  determination  and  its  determination 
may  not  be  subject  to  collateral  attack.  Nor  would  any  attempt  to  ad- 
minister in  bankruptcy  a  banking  corporation  or  other  corporation  not 
included  within  th6  designated  classes  subject  to  bankruptcy  be  otherwise 
than  null  and  void.  Such  ruling  is  familiar  in  probate  jurisprudence 
upon  the  subject  of  attempts  to  administer  upon  the  estate  of  a  decedent 
who  was  not  a  resident  at  the  time  of  his  death  or  otherwise  within  the 
statutory  classification. 

The  ruling  that  the  fact  of  occupation  is  not  jurisdictional  is  purely 
obiter  in  each  of  these  cases ;  and  the  ruling  that  the  allegation  of  occupa- 


;§   30  JURISDICTION  TO  ADJUDGE  BANKRUPT.  51 

tion  also  is  not  jurisdictional,  evidently  has  reference  to  the  unimpeach- 
ability of  the  record  by  collateral  attack  where  the  record  does  not 
.affirmatively  show  the  debtor  does  not  belong  to  the  particular  class  but 
simply  omits  all  allegation  whatsoever  as  to  the  occupation.  As  is  later 
noted  (§§  437,  450),  the  record  of  adjudication  imports  jurisdiction  where 
jurisdictional  findings  are  merely  omitted  and  makes  the  adjudication  im- 
■  pervious  to  collateral  attack,  but  if  the  record  of  adjudication  affirmatively 
shows  the  debtor  did -not  belong  to  one- of  the  classes  subject  to  bank- 
ruptcy it  would  without  question  be  absolutely  void  on  its  face.^  Section 
2  of  the  Act  grants  "jurisdiction"  to  adjudge  bankrupt  debtors  who  have 
resided  or  had  their  domicile  or  place  of  business  within  the  district  a  cer- 
tain specified  time.  Such  residence,  domicilation,  etc.,  are,  therefore,  de- 
clared to  be  jurisdictional.  Of  the  same  nature  are  the  limitations  regarding 
occupation  and  amount  of  debts :  they  are  limitations  upon  or  extensions 
of  the  general  subject  matter  ^f  "bankruptcies."  In  other  words,  not  all 
"bankrupts"  (as  the  general  term  may  be  used)  may  be  adjudged  invol- 
untary bankrupts  under  the  present  Act  but  only  those  owing  debts  of 
$1000  or  more.  On  the  other  hand,  the  general  subject  matter  of  bank- 
ruptcy was  originally  confined  to  "traders,"  "bankruptcy"  being  predicated, 
•originally,  only  of  "traders;"  but  under  the  present  Act  the  subject  matter 
'in  this  regard  has  been  extended  so  that  "bankruptcy"  now  embraces  other 
classes  than  those  to  which  it  originally  applied.  Likewise,  the  exception 
•of  merely  wage  earners,  farmers,  etc.,  is  in  reality  an  extension  of  the 
-subject  matter  of  bankruptcy  beyond  its  original  meaning,  for  now  in- 
voluntary bankruptcy  may  be  predicated  of  all  natural  persons  "except" 
wage  earners  and  farmers,  whilst  formerly  it  was  predicable  only  of 
"traders."  Thus  it  will  be  seen  that  these  limitations  are  jurisdictional," 
pertaining  to  the  "subject  of  bankruptcies,"  as  the  same  may  be  limited 
or  extended,  under  the  present  law. 

5.  But  Existence  of  Jurisdictional  Facts  Need  Not  Appear  on  Face  of  Rec- 
ord.— But  the  existence  of  jurisdictional  facts  need  not  appear  on  the  face 
■of  the  record.  Bryant  v.  Kinyon,  6  A.  B.  R.  242,  53  L.  R.  A.  871  (Mich.) ;  In  re 
First  Nat'l  Bank  of  Belle  Fourche,  18  A.  B.  R.  271  (C.  C.  A.).  See  post,  "Effect 
of  Adjudication  on  Rights  of  Parties,"  §§  437,  450. 

But  if  Lack  of  Jurisdictional  Facts  Affirmatively  Appears  on  Face  of  Record, 
Decree  Void. — But  if  the  lack  of  jurisdictional  facts  affirmatively  appears  on 
the  face  of  the  record,  the  decree  is  void,  the  distinction  being  between  mere 
failure  to  show  jurisdiction  and  the  affirmative  showing  of  failure  of  jurisdic- 

'Tnferentially,  In  re  First  Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  271  (C.  C. 
A.):  "The  petition  contained  no  statement  that  the  Widell  Corporation  was  not 
engaged  principally  in  a  manufacturing  pursuit,  and  no  showing  that  the  court 
•was  without  jurisdiction  of  the  case;  but  it  set  forth  the  substance  of  a  good 
■cause  of  action,  and  it  was  impregnable  to  attack  after  the  adjudication."  See 
gjost,  "Effect  of  Adjudication  on  Rights  of  Parties,"  §§  437,  450. 
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Division  1. 

Jurisdiction  as  Dependsnt  on   Residence;,   Domicii,e  or  Principai, 

Place  of  Business   or  on  Ownership  oe 

Property  in  District. 

§  31.  Limitations  as  to  Residence,  Domicile  or  Principal  Place 
of  Business. — No  one  may  be  adjudged  bankrupt,  upon  his  own  petition 
or  upon  the  petition  of  another,  by  his  own  consent  or  contrary  thereto,, 
except  by  the  bankruptcy  court  of  the  district  where  he  has  had  either 
his  residence,  domicile  or  principal  place  of  business  for  the  preceding- 
six  months  or  for  the  greater  portion  thereof,  preceding  the  filing  of  the 
petition.* 

In  re  R.  H.  Williams,  9  A.  B.  R.  736,  128  Fed.  38  (D.  C.  Ark.) :  "Has  this 
court  jurisdiction  in  bankruptcy  when  the  pay:y  has  not  had  his  principal  place 
of  business,  residence  or  domicile  within  the  district  for  more  than  three 
months  preceding  the  filing  of  the  petition  in  bankruptcy  against  him?  Section 
2  of  the  Bankrupt  Act  of  1898  confers  jurisdiction  on  the  District  Court  to  (1) 
'adjudge  persons  bankrupt  who  have  had  their  principal  place  of  business,  resi- 
dence, or  had  their  domicile  within  their  respective  territorial  jurisdictions  for 
the  preceding  six  months,  or  the  greater  portion  thereof.'  U.  S.  Comp.  St.,  p. 
3422.  It  will  thus  be  seen  that  in  order  to  adjudicate  a  debtor  a  bankrupt,  such 
person  must  have  had  his  principal  place  of  business,  residence  or  domicile 
within  that  district  for  the  preceding  six  months,  or  the  greater  portion  thereof. 
The  greater  portion  of  what?  There  can  be  but  one  answer  to  this:  the 
greater  portion  of  the  six  months  preceding  the  filing  of  the  petition.  This  is 
the  "conclusion  reached  by  the  United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit.     In  re  Plotke,  5  Am.  B.  R.  171,  44  C.  C.  A.  282,  104  Fed.  964." 

§  32.  Limitation  Where  Debtor  Nonresident  or  Where  Adjudged 
Bankrupt  Outside  of  United  States,  but  Owns  Property  Here. — 

Or,  if  he  has  neither  his  residence,  domicile  nor  principal  place  of  busi- 
ness within  the  United  States,  or  has  been  adjudged  bankrupt  in  a  for- 
eign country  and  has  property  in  the  United  States,  then  by  the  bank- 
ruptcy court  where  the  property  is  located.'' 

§  33.  Not  All  Three  Qualiiications,  Residence,  Domicile  and  Place 
of  Business  Coincidently  Requisite. — If  the  person  have  either  his  resi- 
dence, domicile  or  principal  place  of  business  in  the  district  for  the  requi- 
site period,  it  is  sufficient :  he  need  not  have  all  nor  any  two  therein.*   Thus, 

6.  Bankr.  Act,  §  2  (1);  In  re  Elmira  Steel  Co.,  5  A.  B.  R.  485  (Ref.  N.  Y.,);  In. 
re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.);  Tiffany  v.  LaPluff.e 
Condensed  Milk  Co.,  15  A.  B.  R.  413  (D.  C.  Pa.). 

7.  Bankr.  Act,  §  2  (l). 

8.  In  re  Harris,  11  A.  B.  R.  650  (Ref.  N.  J.);  In  re  Brice,  2  A.  B.  R.  197,  9a 
Fed.  943  (D.  C.  Iowa);  In  re  Clisdell,  2  A.  B.  R.  424  (Ref.  N.  Y.). 

Residence  and  Domicile  Distinguished. — Residence  and  domicile  are  different 
terms.    Both  mean  a  home  instead  of  a  mere  staying  place.     Residence  may  be 
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a  more  or  less  temporary  home;  but  domicile  is  the  permanent  home  place 
to  which  one  expects  ultimately  to  return  for  permanent  abode  when  away  and 
has  no  intention  of  leaving  permanently  when  there. 

In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.):  "There  is,  of 
■course,  a  legal  distinction  between  'domicile'  and  'residence,'  although  the  terms 
are  generally  used  as  synonymous,  the  distinction  depending  upon  the  connec- 
tion in  which  and  the  purpose  for  which  the  terms  are  used.  'Domicile'  is  the 
place  where  one  has  his  true,  fixed,  permanent  home,  and  principal  establish- 
ment, and  to  which,  whenever  he  is  absent,  he  has  the  intention  of  returning, 
and  where  he  exercises  his  political  rights.  There  must  exist  in  combination 
the  fact  of  residence  and  the  animus  manendi.  'Residence'  indicates  perma- 
nency of  occupation  as  distinguished  from  temporary  occupation,  but  does  not 
include  so  much  as  'domicile,'  which  requires  an  intention  continued  with 
residence.  2  Kent  576.  Residence  has  been  defined  to  be  a  place  where  a  per- 
son's habitation  is  fixed  without  any  present  intention  of  removing  therefrom. 
It  is  lost  by  leaving  the  place  where  one  has  acquired  a  permanent  home  and 
removing  to  another  place  animo  non  reverendi,  and  is  gained  by  remaining  in 
5uch  new  place  animo  manendi.  Tracy  v.  Tracy,  62  N.  J.  Eq.  807,  48  Atl.  533. 
In  Shaeffer  v.  Gilbert,  73  Md.  66,  20  Atl.  434,  the  word  is  thus  defined:  'It  does 
not  mean  one's  permanent  place  of  abode  where  he  intends  to  live  all  his  days, 
or  for  an  indefinite  or  unlimited  time;  nor  does  it  mean  one's  residence  for  a 
temporary  purpose,  with  the  intention  of  returning  to  his  former  residence  when 
that  purpose  shall  have  been  accomplished,  but  means,  as  we  understand  it, 
one's  actual  home,  in  the  sense  of  having  no  other  home,  whether  he  intends  to 
reside  there  permanently  or  for  a  definite  or  indefinite  length  of  time.' " 

In  re  Dinglehoef  Bros.,  6  A.  B.  R.  242,  109  Fed.  866  (D.  C.  N.  C):  "Resi- 
dence is  personal  presence  in  a  fixed  and  permanent  abode  as  distinguished  from 
a  temporary  occupation,  but  it  does  not  include  as  much  as  domicile,  which 
requires  an  intention  continued  with  residence.  In  a  case  in  which. the  claimant 
of  an  exemption  Under  the  laws  of  North  Carolina  had  no  residence  in  such 
State  except  during  a  sojourn  in  a  hoarding  house  soon  after  her  marriage, 
nor  any  right  to  her  exemption  except  such  'as  she  acquired  through  her  de- 
ceased husband,  who  was  not  a  resident  of  the  State,  she  has  never  been  a 
resident  and  her  intention  to  return  to  the  State  cannot  avail  her." 

In  re  Williams,  3  A.  B.  R.  677,  99  Fed.  544  (D.  C.  Wash.):  "Domicile,  mean- 
ing that  residence  from  which  there  is  no  present  intention  to  remove  or  to 
which  there  is  a  general  intention  to  return,  cannot  be  changed  except  facto  et 
animo."  In  re  Owings,  15  A.  B.  R.  473,  140  Fed.  30  (D.  C.  N.  C.) ;  In  re  Clisdell, 
2  A.  B.  R.  434  (Ref.  N.  Y..,  reversed  in  4  A.  B.  R.). 

In  re  Berner,  3  A.  B.  R.  325  (Ref.  Ohio) :  "Domjcile  and  residence  are  dis- 
tinct terms  in  bankruptcy  proceeding.  Residence  may  involve  the  intent  to 
leave  when  the  purpose  for  which  it  has  been  taken  ceases;  domicile  implies 
no  such  intent.  The  abiding  is  animo  manendi.  One  is  a  resident  of  a  place 
from  which  his  departure  is  indefinite  as  to  purpose;  and  for  this  purpose  he 
has  made  the  place  hfS  temporary  home,  while  if  his  intent  be  to  remain  per- 
tnanently,  it  becomes  his  domicile.  Residence  for  voting  purposes,  or  for  the 
benefit  of  the  poor  laws  is  not  necessarily  the  same  as  residence  in  cases  in- 
volving jurisdiction  for  judicial  purposes.  Where  it  is  sought  to  be  proved 
that  there  has  been  an  abandonment  of  the  old  domicile  Snd  an  establishment 
of  a  new  one,  the  burden  of  proof  lies  upon  those  asserting  such  change." 

And'  the  question  of  residence  or  domicile  is  principally  a  question  of  fact 
and  of  intent.  In  re  Williams,  3  A.  B.  R.  677,  99  Fed.  544  (D.  C.  Wash.);  In  re 
Clisdell,  2  A.  B.  R.  424  (Ref.  N.  Y.,  reversed,  on  other  grounds,  in  4  A.  B.  R. 
«5).    Instance,  In  re  Scott,  7  A.  B.  R.  35  (Ref.  Mass.). 

And  the  burden  of  proof  of  change  of  residence  or  domicile  rests  on  the  one 
asserting  the  change.  In  re  Berner,  3  A.  B.  R.  325  (Ref.  Ohio);  In  re  Waxel- 
baum,  3  A.  B.  R.  267,  97  Fed.  562  (D.  C.  N.  Y.) ;  In  re  Clisdell,  2  A.  B.  R.  424; 
In  re  Grimes,  3  A.  B.  R.  160,  96  Fed.  529. 

The  residence,  domicile  or  principal  place  of  business  must  be  bona  fide. 
In  re  Garneau,  11  A.  B.  R.  679,  137  Fed.  677  (C.  C.  A.  Ills.).  In  this  case  the 
court  holds,  that  the  removal  of  a  person  from  one  district  to  another,  for  the 
purpose  of  pretending  to  acquire  a  residence  solely  for  the  purpose  of  filing  a 
petition  in  bankruptcy  in  a  district  in  which  he  did  not  reside  with  the  intention 
of  leaving  the  place  as  soon  as  his  discharge,  does  not  make  him  a  resident  of 
the  district,  and  the  facts  being  disclosed  upon  his  examination  his  creditors  are 
entitled  to  have  the  proceedings  dismissed  for  want  of  jurisdiction,  the  ad- 
judication in  bankruptcy,  not  being  conclusive  upon  them. 

But  domicile  is  not  lost  by  the  absconding  of  the  debtor  to  escape  prosecu- 
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foreign  corporations  having  their  principal  places  of  business  within  the 
district,  although  resident  and  domiciled  elsewhere,  are  subject  to  bank- 
ruptcy in  the  district.®  Likewise,  one  who  is  clerking  in  one  district  but 
running  a  store  in  another  district  is  also  subject  to  bankruptcy.^" 

§  34.  "For  Preceding  Six  Months  or  Greater  Portion  Thereof"^ 
Defined. — This  residence,  domicile  or  principal  place  of  business  must 
have  existed  during  the  preceding  six  months  or  the  greater  part  thereof; 
which  means  a  length  of  time,  either  continuous  or  interrupted,  aggre- 
gating more  than  three  months,  occurring  sometime  within  the  preceding 
six  months.ii  And  the  provision  of  §  2,  1,  does  not  require  residence  or 
domicile,  etc.,  either  at  the  beginning  or  at  the  end  of  the  six  months 
period. ^2  l^  joes  not  mean,  as  is  maintained  in  In  re  Ray,  2  A.  B.  R.  158 
(Ref.  Wash.),  that  the  bankrupt  may  file  his  petition,  nor  that  creditors 
may  file  their  petition  against  him,  in  the  district  wherein  he  has  longest 
resided  or  been  domiciled  during  the  preceding  six  months,  if  such  longest 
period  is  less  than  three  months. ^^ 

§  35.  Actual  Principal  Place  of  Business  Governs. — In  determining 
the  principal  place  of  business  of  a  corporation,  it  is  its  actual  principal 
place  of  doing  business  that  will  govern.^*  Thus  it  is  its  actual  place  of. 
doing  business  that  will  govern,  rather  than  its  home  office  as  designated 
in  its  articles  of  incorporation. ^^ 

On  the  other  hand,  its  home  office  may  be  its  principal  place  of  business,, 
although  it  operat'es  manufactories  and  mines  elsewhere. 

tion  for  a  criminal  oflEense.  In  re  F*iler,  5  A.  B.  R.  332,  108  Fed.  209  (D.  G. 
N.  Y.). 

Estoppel  to  Deny  Residence. — Where  a  bankrupt  secures  dismissal  of  bank- 
ruptcy proceedings  against  him  in  one  district  by  plea  of  nonresidence  and 
allegation  "of  residence  in  another  State  he,  and  later  on  his  administrator  will 
be  estopped  to  deny  residence  in  the  latter  district.  Long  v.  Lockman,  14  A.  B. 
R.  172   (B.  C.  Colo.). 

9.  In  re  Magid-Hppe  Silk  Mfg.  Co.,  6  A.  B.  R.  610,  110  Fed.  352  (D.  C.  Mass.); 
In  re  Marine  Machine  &  Conveyor  Co.,  1  A.  B.  R.  421,  91  Fed.  630  (D.  C.  N. 
Y.);  Dressel  v.  Lumber  Co.,  5  A.  B.  R.  744,  107  Fed.  255  (D.  C.  N.  C).  Obiter, 
In  re  Elmira  Steel  Co.,  5  A.  B.  R.  485  (Ref.  N.  Y.). 

10.  In  re  Brice,  2  A.  B.  R.  197,  93  Fed.  942  CD.  C.  Iowa). 

11.  In  re  Berner,  3  A.  B.  R.  325  (Ref.  Ohio);  In  re  Plotke,  5  A.  B.  R.  171, 
104  Fed.  964  (C.  C.  A.  Ills.) ;  In  re  R.  H.  Williams,  9  A.  JB.  R.  736,  120  Fed.  3» 
(D.  C.  Ark.). 

12.  In  re  Berner,  3  A.  B.  R.  325  (Ref.  Ohio).  Contra,  In  re  Stokes,  1  A.  B. 
R.  35  (Ref.  Wash.). 

13.  In  re  R.  H.  Williams,  9  A.  B.  R.  736,  120  Fed.  38  (D.  C.  Ark.) ;  In  re  Plotke, 
5  A.  B.  R.  171,  104  Fed.  964  (C.  C..A.  Ills.);  obiter,  In  re  Berner,  3  A.  B.  R.  325- 
(Ref.  Ohio).  '  , 

14.  Compare  analogous  rulings  as  to  occupation,  "Must  Be  Principally  En- 
gaged," post,  §  85. 

15.  Dressel  v.  North  State  Lumber  Co.,  5  A.  B.  R.  744,  107  Fed.  255  (D.  C. 
N.  C);  In  re  Marine  Machine  &  Conveyor  Co.,  1  A.  B.  R.  421,  91  Fed.  630 
(D.  C  N.  Y.);  In  re  Duplex  Radiator  Co.,  15  A.  B.  R.  324,  142  Fed.  906  (D. 
C.  N.  Y.). 
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In  re  Slate  Co.,  16  A.  B.  R.  408,,  144  Fed.  737  (C.  C.  A.  Mass.):  "We  are  of 
the  opinion  that  when  a  corporation  operating  factories,  mills,  or  mines  in 
various  states,  has  a  principal  office  where  business  is  transacted  of  the  char- 
acter of  that  conducted  at  the  Boston  office  of  the  Matthews  Consolidated  Slate 
Company,  such  principal  office,  rather  than  a  factory,  mill,  or  mine,  according 
to  ordinary  understanding  and  speech,  as  well  as  according  to  the  intent  of 
Congress,  constitutes  the  'principal  place  of  business,'  within  the  meaning  of 
the  Bankruptcy  Act.  Not  only  is  this  the  natural  interpretation,  but  it  seems 
to  us  the  only  practical  interpretation;  for,  since  there  can  be  but  one  principal 
place  of  business,  if  regard  is  iiaid  to  the  amount  of  property  owned  or  kept 
in  a  particular  jurisdiction,  or  to  the  amount  of  prodiict  there  turned  out,  or  to 
the  number  of.  workmen  employed,  it  might  follow  that  the  inquiry  would  be, 
which  is  the  largest  mine  or  factory?  a  question  having  little  relation  to  the 
purpose  of  administering  the  assets." 

Nor  will  the  failure  of  a  foreign  corporation  to  obtain  a  certificate  of 
permission  to  do  business,  prevent  its  principal  place  of  business  being 
within  the  district,  i® 

In  re  Duplex  Radiator  Co.,  15  A.  B.  R.  324,  142  Fed.  906  (D.  C.  N.  Y.) :  "At 
all  events,  in  my  opinion,  if  a  foreign  corporation  has,  in  fact,  had  its  principal 
place  of  business  for  six  months  in  this  district,  this  court  has  jurisdiction,  and 
the  fact  that  it  has  not  obtained  a  certificate  from  the  Secretary  of  State,  per- 
mitting it  to  do  business  here,  does  not  divest  this  court  of  jurisdiction.  If  it 
has  not  complied  with  the  law  of  this  State  in  obtaining  such  a  certificate,  it 
is  liable  to  the  consequences  provided  by  that  law.  But,  in  my  opinion,  the  fact 
that  no  certificate  was  obtained  does  not  change  the  fact  that  the  principal  place 
of  business  is  where  the  principal  business  is  done." 

§  36.  Residence,  etc.,  of  One  Partner  Sufficient. — A  partnership 
petition  may  be  filed  in  any.  district  wherein  any  one  of  the  partners -has 
had  his  residence,  domicile  or  principal  place  of  business  long  enough  to 
have  supported  the  jurisdiction  of  the  court  had  he  individually  peti- 
tioned.i'' 

Division  2. 

Who  May  Become  Voi<untary  Bankrupts. 

§  37.  Who  May  Be  Voluntary  Bankrupt. — Any  natural  person  who 
owes  debts,  but  no  corporation,  may  be  adjudged  bankrupt  upon  his  own 
petition,  such  one  being  termed  a  "voluntary"  bankrupt.^* 

16.  As  to  facts  constituting  principal  place  of  business,  Obiter,  In  re  Elmira 
Steel  Co.,  5  A.  B.  R.  486,  109  Fed.  471  (Ref.  N.  Y.). 

17.  Sec.  5:  "The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  administration  of 
the  partnership  and  individual  property."  ,    „  . 

In  re  Blair,  3  A.  B.  R.  588,  99  Fed.  76  (D.  C.  N.  Y.). 

As  to  vacating  of  adjudication  for  want  of  jurisdiction  for  lack  of  proper  resi- 
dence, etc.,  in  the  particular  district;  also  as  to  collateral  attack  on  same,  see 
post,  "Adjudication,  Vacating  of;"  also,  "Adjudication — Collateral  Attack  upon," 

§§  437,  450.  '  ^  .  ,      .^ 

Possession  of  bankrupt's  assets  by  State  Court  receiver,  sheriff  or  other 
officer  does  not  affect  the  jurisdiction  of  the  bankruptcy  court  to  adjudge  the 
debtor  baJikrupt.  In  re  Moench,  12  A.  B.  R.  240,  130  Fed.  685  (C.  C.  A.  N. 
Y.,  affirming  10  A.  B.  R.  656)., 

18.  Bankr.  Act,  §  4  (a). 
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§  38.  "Voluntary"  Bankruptcy  a  Later  De'^elopment. — Bank- 
ruptcy law  at  the  time  we  derived  our  Common  Law  from  England,  and 
even  until  1826  in  England  and  1841  in  the  United  States,  could  not  be 
set  in  motion  at  all  by  the  debtor  himself,  but  only  by  his  creditors;  that 
is  to  say,  until  then,  there  was  only  one  kind  of  bankruptcy,  adversary 
bankruptcy;  or,  as  the  rather  ambiguous  term  of  the  present  Act  has  it, 
"involuntary"  bankruptcy.  Before  those  years  a  debtor-  could  not  volun- 
tarily file  a  petition  to  be  adjudged  a  bankrupt,  no  matter  how  insolvent 
he  might  be,  nor  how  wise  a  step  such  might  be  for  his  creditors  and  for 
himself  as  well.  Before  then,  the  law  was  chiefly  a  creditors'  ,law,  a  swift 
and  sharp  remedy  placed  in  the  hands  of  creditors  for  seizing  and  dis- 
•  tributing  the  estates  of  dishonest  insolvents  and  of  punishing  the  oflfenders, 
only  incidentally  granting  any  favors  to  the  debtors,  much  less  giving 
them  the  right  of  initiative;  and  it  was  only  by  slow  steps  and  gradual 
progress  (see  Introduction,  ante)  that  bankruptcy  law  came  to  approach 
the  full  measure  of  a  general  system  for  the  administration  of  insolvent 
estates  that  it  is,  speaking  in  general  terms,  at  the  present  time. 

But,  although  the  debtor  is  now  permitted  voluntarily  to  seek  his  own 
adjudication  as  a  bankrupt,  and  although  the  operation  of  the  law  is  not 
confined  to  those  known  at  common  law  as  traders  as  it  originally  was 
confined  at  the  time  we  derived  our  Common  Law  from  England,  never- 
theless, even  so,  it  is  not  every  debtor,  yet,  that  may  voluntarily  bring  into  ■ 
operation  the  functions  of  the  Bankruptcy  Act,  nor  that  may  be  thrown 
involuntarily  into  bankruptcy  by  creditors. 

§  39.  Partnerships  Included. — Partnerships  are  included  among  those 
who  may  become  voluntary  bankrupts,  for  §  5  (a)  provides  that  a  partner- 
ship during  the  continuation  of  the  partnership  business  or  after  its  disso- 
lution and  before  the  final  settlement  thereof,  may  be  adjudged  a 
bankrupt.19 

§  40.  But  Not  Mere  Joint  Contractors  or  Joint  Owners. — Mere 
joint  contractors  or  joint  owners  are  not  permitted  to  file  a  joint  petition. 
Nothing  short  of  a  partnership  will  authorize  the  joining  of  two  or  more 
individuals  in  one  petition.  Thus,  husband  and  wife  may  not  join  in  a 
single  petition  where  simply  bound  on  the  same  obligations. 

But  compare  contra  rule  in  the  State  of  Washington,  evidently  by  virtue 
of  statute. 

Obiter,  In  re  Herbold,  14  A.  B.  R.  118  (D.  C.  Wash.) :  "Early  in  the  admin- 
istration of  the  Bankrupt  Act  the  district  judge  of  this  district  stated  from 
the  bench  that  he  would,  for  the  purpose  of  the  Act,  consider  the  family  rela- 
tion as  a  partnership.  Under  the  community  law,  a  family  undoubtedly  par- 
takes of  the  nature  of  a  quasi  partnership,  but  the  statutes  of  the  State  have 
provided  that  while  a  partnership  for  certain  purposes,  still,  etc.,  etc." 

« 

19.   See  post,  §  56,  et  seq. 
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§  41.  No  Specified  Amount  of  Indebtedness  Requisite,  Though 
Debts  Must  Be  "Provable."— It  is  not  necessary  that  the  voluntary 
bankrupt  owe  any  particular  amount  of  debts. 2°  But  it  is  necessary  that 
the  debts  be  such  as  are  termed  "provable."  What  debts  are  provable  and 
what  are  not  provable  will  later  be  discussed.^i 

If  he  owe  any  provable  debt,  it  is  enough:  he  is  entitled  to  go  volun- 
tarily into  bankruptcy.^^ 

In  re  Schwaninger,  16  A.  B.  R.  437,  144  Fed.  555  .(D.  C.  Wis.):  "It  is  my 
belief  that  Congress  liad  not  in  mind  any  purpose  to  discriminate  against  an 
unfortunate  debtor  who  is  oppressed  by  a  single  obligation,  and  that  the  will 
of  Congress  will  be  effectuated  by  making  the  definition  above  recited  appli- 
cable to  §  4,  and  treating  the  term  'debts'  where  it  occurs  in  suth  section  as  the 
equivalent  of  'debt'." 

And  if  there  is  no  provable  debt  he  is  not  so  entitled. 

In  re  Yates,  8  A.  B.  R.  69,  114  Fed.  365  (D.  C.  Calif.) :  "But  a  cause  of  action 
against  him  for  unliquidated  damages  for  a  personal  tort,  such  as  is  involved 
in  the  action  of  Risdon  v.  Yates,  before  referred  ta,  is  not  within  either  of  the 
classes  named.  *  *  *  With  much  stronger  reason  should  the  decree  ad- 
judging Yates  a  bankrupt  be  vacated,  and  the  proceeding  instituted  by  him  be 
dismissed,  because  at  the  date  of  the  filing  of  his  voluntary  petition  there  was 
no  existing  provable  debt  against  his  estate  under  the  Bankruptcy  Act.  It  will 
be  time  enough  for  him  to  apply  for  relief  under  the  Bankruptcy  Act,  and  to 
ask  the  court  to  pass  upon  the  many  questions  which  may  arise  in  such  a 
proceeding,  when  it  ^hall  be  ascertained  that  he  is  ind-ebted  to  some  person 
upon  a  claim  provable  under  the  Bankrupt  Act." 

§  42.   Insolvency  Not  Requisite  to  Voluntary  Bankrupt. — Nor  is 

it  necessary  that  he  be  insolvent.  The  reason  of  this  is  probably  that,  if 
he  be  solvent,  it  is  nobody's  business  but  his  own  if  he  chooses  to  have  his 
creditors  paid  through  the  machinery  of  the  bankruptcy  court;  and  if,  on 
the  other  hand,  he  be  actually  insolvent,  why  then  he  ought  to  go  into  bank- 
ruptcy.   So  runs  the  argument  at  any  rate.^* 

§  43.  Creditors  May  Not  Intervene  to  Oppose  Voluntary  Petition. 

— For  the  reason  above  stated,  a  debtor  is  adjudicated  bankrupt  at  once 

20.  In  re  Schwaninger,  16  A.  B.  R.  427,  144  Fed.  555  (D.  C.  Wis.). 

21.  See  post,  "What  Debts  Are  Provable,"  chap.  XXI,  §  625,  et  seq. 

22.  Perhaps  even  though  all  debts  be  outlawed.  This  has  been  held  to  be 
so  in  partnership  cases,  even  though  all  firm  obligations '  be  outlawed,  if  the 
right  of  contribution  still  exists  unsettled  among  the  partners.  In  re  Levy  & 
Richman,  2  A.  B.  R.  21  (Ref.  N.  Y.). 

In  one  case  it  was  held,  that  a  voluntary  petition  should  be  dismissed  where 
the  only  debt  was  a  nondischargeable  debt.  In  re  Maples,  5  A.  B.  R.  426,  105 
Fed.  919.  But  this  case  is  not  correct  in  such  ruling,  because  bankruptcy  may 
be  proper  in  behalf  of  creditors  even  though  unprofitable  to  the  debtor. 

23.  In  re  Jehu,  2  A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa).  Compare,  to  same 
effect,  obiter,  In  re  Chappell,  7  A.  B.  R.  612,  113  Fed.  545  (Ref.  Va.,  affirmed 
bv  D.  CI. 
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■ 

on  filing  his  voluntary  petition,  and  no  one  is  permitted  to  file  a  defense 
to  it.2* 

In  re  Jehu,  3  A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa) :  "I  know  of  no  provision 
of  the  Bankrupt  Act  which  authorizes  creditors  to  file  answers  to  a  voluntary- 
petition  in  barikruptcy." 

Nat'l  Bk.  V.  Moyses,  8  A.  B.  R.  10,  186  U.  S-  181:  "These  are  not  issuable 
facts  and  notice  is  unnecessary.  *  *  *  Adjudication  follows  as  matter  of 
course." 

In  re  Ives,  7  A.  B.  R.  _692,  113  Fed.  911  (C.  C.  A.  Mich.):  This  was  the 
case  of  a  partnership  filing  a  voluntary  petition  and  being  adjudicated  bankrupt,, 
creditors  afterwards  seeking  to  intervene  to  have  the  adjudication  vacated. 

In  re  Carbone,  13  A.  B.  R.  55  (Ref.  Wash.) :  "Adjudication  of  bankruptcy  will 
be  granted  to  a  voluntary  petitioner  whose  petition  sets  forth  the  jurisdictional 
requirements.  A  creditor  rnay  not  object  to  such  adjudication,  but  has  his. 
remedy  if  the  averments  are  false." 

Thus,  a  creditor  may  not  intervene  and  oppose  it,  by  setting  up  that  the- 
petitioner  is  not  insolvent. 2°  And  this  is  so,  even  in  partnership  cases  where 
one  of  the  partners  does  not  consent;  the  defense  of  solvency  not  being 
available  to  creditors  in  a  partnership  petition  filed  by  one  partner,  but 
only  to  the  nonjoining  partner. ^^ 

§  44.  Corporations  May  Not  Be  Voluntary  Bankrupts. — Corpora- 
tions may  not  petition  for  their  own  adjudication  as  bankrupts.  Why  it 
is  that  no  corporations  are  allowed  to  go  voluntarily  into  bankruptcy  under 
the  present  law  whilst  almost  all  classes  of  them  may  be  forced  involun- 
tarily into  bankruptcy  by  creditors,  is  perhaps  not  easy  to  understand.. 
Such  a  distinction  was  not  in  any  of  our  former  acts  nor  in  any  of  those 
of  England.  A  corporation  may,  however,  as  will  be  later  noted  in  con-- 
sidering  the  subject  of  acts  of  bankruptcy,  admit  in  writing  its  inability 
to  pay  its  debts  and  its  willingness  on  that  ground  to  be  adjudged  bank- 
rupt. Such  admission  itself  being  an  act  of  bankruptcy,  it  may  then,  by 
the  co-operation  of  creditors  holding  sufficient  claims,  be  thrown  into- 
bankruptcy — necessarily  a  semi-voluntary  proceeding. 2'' 

Division  3. 

Who  May  Be  Thrown  Involuntarily  into  Bankruptcy. 

§  45.  Who  May  Be  Adjudged  Involuntary  Bankrupt. — Any  natural' 
person  having  sufficient  legal  capacity,  except  a  wage  earner  or  a  person. 

24.  In  re  Carleton,  8  A.  B.  R.  270,  115  Fed.  246  (D.  C.  Mass.).  Also  a  part- 
nership case. 

25.  In  re  Carleton,  8  A.  B.  R.  270,  115  Fed.  246  (D.  C.  Mass.). 

26.  In  re  Carleton,  8  A.  B.  R.  270,  115  Fed.  246  (D.  C.  Mass.). 

27.  But  it  has  been  held  a  fraud  on  the  statute  resulting  in  the  dismissal  of 
all  proceedings,  for  a  corporation,  desiring  to  go  into  bankruptcy,  and  having 
only  two  of  its  creditors  who  are  willing  to  file  a  petition  against  it,  to  induce 
a  third  creditor  to  assign  its  claim  so  that  the  two  willing  creditors  and  the  - 
assignee  of  the  third  creditor  might  file  the  petition.  In  re  Independent  Thread 
Co.,  7  A.  B.  R.  704,  113  Fed.  908  (D.  C.  N.  J.).  But  still  such  ruling  seems  un-- 
necessary. 
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engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  corporation  engaged  principally  in  manufacturing,  trad- 
ing, printing,  publishing,  mining  or  mercantile  pursuits,  owing  debts  to  the 
amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary 
bankrupt  upon  default  or  an  impartial  trial,  and  be  subject  to  the  provi- 
sions and  entitled  to  the  benefits  of  the  act.  Private  bankers,  but  not. 
national  banks  nor  banks  incorporated  under  State  or  territorial  lav^s,  may 
be  adjudged  involuntary  bankrupts. ^^ 


SUBDIVISION      A. 

As  TO  Naturai,  Persons. 

§  46.    "Wage  Earners"  and  "Farmers,"  etc.,  Excluded.— Wage 

earners  and  farmers  and  tillers  of  the  soil  are  excepted  and  no  one  can 
be  adjudged  bankrupt  in  involuntary  proceedings  who  is  a  wage  earner  or 
is  chiefly  engaged  in  farming  or  the  tillage  of  tlie  soil.^" 

In  re  Taylor,  4  A.  B.  R;  515,  103  Fed.  728  (C.  C.  A.  Ills.):  "We  think  the 
court  erred  in  holding  that  the  alleged  bankrupt  being  a  farmer  and  therefore 
not  coming  within  the  provisions  of  the  law  governing  involuntary  bank- 
ruptcy, was  a  personal  privilege,  which  could  on'y  be  set  up  by  the  bankrupt  in 
person.  The  question  was  jurisdictional  rather  than  personal.  The  law  (Bankr. 
Act,  1898,  §  4)  provides  that  any  natural  person,  except  a  wage  earner  or  a 
person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  may  be  adjudged 
an  involuntary  bankrupt  upon  default  or  an  impartial  trial.  The  alleged  bamk- 
rupl  did  not  appear  or  answer,  but  the  appellant  who  had  obtained  a  lien  upon 
this  property,  appeared  and  set  up  the  fact  in  an  answer.  There  was  nothing  in 
the  petition  to  bring  the  alleged  bankrupt  within  the  terms  of  the  statute.  It 
did  not  allege  what  the  defendants  business  or  occupation  was,  and  there  was 
no  allegation  to  show  that  he  did  not  come  within  the  excepted  classes,  which, 
under  the  law,  are  too  important  to  be  wholly  ignored.  Farmers  and  wage 
earners  constitute  a  large  majority  of  the  people.  These  are  excepted  from  that 
portion  of  the  clause  relating  to  involuntary  bankruptcy,  and  the  petition  sho\ild 
either  have  shown  what  the  business  of  the  defendant  was,  or  that  he  did  no't 
come  within  the  excepted  classes." 

.     28.    Bankr.  Act,  §  4  (b). 

"Engaged  Prineipally  in  Manufacturing,  Trading,  etc.,"  Applicable  Only  ta 
Corporations,  Not  to  Natural  Persons. — The  qualification  "Engaged  principally  in- 
manufacturing,  trading,  etc.,"  applies-  only  to  corporations,  not  to  natural  per- 
sons.    Cleage  v.  Laidley,  17  A.  B.  R.  598  (C.  C.  A.  Mo.). 

29.  In  re  Pilger,  9  A.  B.  R.  245,  118  Fed.  206  (D.  C.  Pa.).  Impliedly,  In  re 
Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.);  In  re  Mero,  12  A.  B.  R.  171,. 
128  Fed.  630  (D.  C.  Conn.);  Brake  v.  Callison,  11  A.  B.  R.  797,  129  Fed.  201 
(C.  C.  A.  Fla.);  In  re  Callison,  12  A.  B.  R.  344,  130  Fed.  987  (D.  C.  Fla.);  In  re 
Brett,  12  A.  B.  R.  492,  130  Fed.  981  (D.  C.  N.  J.).  Obiter,  Moore  v.  Green 
(as  to  farmer),  16  A.  B.  R.  652  (C.  C.  A.  W.  Va.).  Obiter  and  impliedly,  Edel- 
stein  V.  U.  S.,  17  A.  B.  R.  649  (C.  C.  A.  Minn.);  Beach  v,  Macon  Grocery  Co., 
9  A.  B.  R.  762,  120'  Fed.  736  (C.  C.  A.  Ga.).  Impliedly,  In  re  Levingston,  13 
A.  B.  R.  357  (D.  C.  Hawaii);  In  re  White,.  14  A.  B.  R.  241,  135  Fed.  199  (D.  C. 
Penna.);  Hofifschlaeger  v.  Young  Nap,  12  A.  B.  R.  514  (D.  C.  Hawaii). 
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These  exceptions,  of  wage  earners  and  farmers,  exclude  from  the 
operation  of  involuntary  bankruptcy  the  vast  majority  of  those  engaged 
in  the  industrial  life  of  the  country;***  and  indicate  an  adherence,  more  or 
less  accurate,  to  the  original  restriction  of  bankruptcy  proceedings  to 
traders  and  merchants. 

Compare  Brown  &  Adams  v.  Button  Co.,  17  A.  B.  R.  566  (C.  C.  A.  Del.): 
"Bankruptcy  is  supposedly  concerned  with  commercial  matters  and  was  early 
confined  to  traders.  And  while  it  has  been  gradually  extended  and  enlarged, 
the  original  idea  has  not  alto.gether  been  departed  from." 

And  the  exclusion  of  the  classes  named  goes  to  the  jurisdiction  of  the 
Court  over  the  subject  matter  itself.^^ 

§  47.  "Wage  Earner"  Defined. — A  wage  earner  is  defined  to  be  an 
individual  who  works  for  wages,  salary  or  hire,  at  a  rate  of  compensation 
not  exceeding  fifteen  hundred  dollars  a  year.*^ 

§  48.    Parmer  Must  Be  Engaged  "dhiefly"  in  Farming,   etc.— 

Only  those  engaged  "chiefly"  in  farming  or  in  tilling  the  soil  are  exempt; 
mere  incidental  farming  or  tilling  does  not  exempt.** 

Bank  of  Dearborn  v.  Matney,  12  A.  B.  R.  483,  133  Fed.  75  (D.  C.  Mo.):  "It 
is  not  every  person  engaged  in  farming  or  the  tillage  of  the  soil  who  is  exempt 
from  the  operation  of  the  Bankrupt  Act,  but  it  is  a  person  'engaged  chiefly  in 
farming  or  the  tillage  of  the  soil.' " 

And  mere  ownership  of  a  farm  is  not  sufficient  to  exempt.  Thus,  a 
farmer's  wife  in  whose  name  the  farm  had  been  placed  in  order  to  escape 
creditors,  the  husband   managing  the   same,   is  not  exempt   from  bank- 

30.  In  re  Taylor,  4  A.  B.  R.  515,  102  Fed.  728  (C.  C.  A.  Ills.). 

31.  See  ante,  §  30. 

32.  Bankr.  Act,  §  1  (37). 

Instances:  (1)  An  ordinary  day  laborer  who  does  work  with  his  hands, 
lifting  logs,  holding  a  plow,  driving  his  team,  and  similar  service  for  diflferent 
people  at  irregular  intervals,  lasting  from  a  day  to  a  week  at  a  time,  is  a  "wage 
earner." 

In  re  Yoder,  11  A.  B.  R.  445,  137  Fed.  894  (D.  C.  Penna.) :  "Upon  these  facts 
I  think  it  is  clear  that  the  bankrupt  was  a  wage  earner  and  not  an  independent 
contractor.  He  was  a  servant  hired  by  successive  masters,  and  was  always  paid 
by  the  day,  never  by  the  job.  The  fact  that  he  used  his  horses  and  wagons  in 
performing  the  services  for  which  he  was  paid  by  4he  day  does  not  seem  to  me 
of  any  special  importance.  A  carpenter,  or  any  other  skilled  mechanic,  employs 
tools — often  his  own  tools — to  assist  him  in  earning  his  daily  wages,  and  the 
bankrupt's  horses  and  wagons  stand,  I  think,  in  precisely  the  same  category. 
*  *  *  He  was  not  an  independent  contractor  looking  for  his  income  to  the 
profits  that,  he  might  make  by  carrying  out  a  contract  for  a  lump  sum,  but  was 
an  ordinary  day  laborer,  who  did  work  with  his  hands,  lifting  logs,  holding  a 
plow,  driving  his  team  and  similar  service,  for  which  he  was  paid  at  a  fixed 
rate  by  the  day." 

(2)  A  stockholder,  and  officer  of  a  corporation  may  nevertheless  be  a  wage 
earner  within  the  meaning  of  the  Statute.  In  re  Pilger,  9  A.  B.  R.  344,  118  Fed. 
206  (D.  C.  Wis.). 

33.    Bankr.  Act.  §  4  (b). 
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ruptcy.3*  And  a  mere  owner  of  a  farm  leased  to  another  is  nOt  exempt.** 
And  a  cattle  dealer,  using  lands  simply  as  a  mere  feeding  station,  re- 
lying more  upon  purchased  feed  from  the  market  for  preparing  the  cattle 
for  sale  than  on  his  own  agricultural  products,  is  not  engaged  chiefly  in 
farming  nor  the  tillage  of  the  soil.-''^ 

In  re  Mackey,  6  A.  B.  R.  577,  110  Fed.  355  (D.  C.  Del.) :  "  'A  person  engaged 
chiefly  in  farming'  within  the  meaning  of  the  Bankruptcy  Act  is  one  whose 
chief  occupation  or  business  is  farming;  and  one's  chief  occupation  or  business 
so  far  as  worldly  pursuits  are  concerned,  is  that  which  is  of  principal  concern 
to  him,  of  some  permanency  in  its  nature,  which  he  deems  of  paramount  im- 
portance to  his  welfare,  and  on  which  he  chiefly  relies  for  his  livelihood,  or  as 
a  means  of  acquiring  wealth,  great  or  small." 

But  a  stock  dealer  has  been  held  to  be  within  the  exemption.*'' 
It  is  impracticable,  if  not  impossible,  to  define  with  precision  the  facts 
which  will  in  all  cases  determine  whether  one  is  engaged  chiefly  in  farm- 
ing and  each  case  must  be  decided  on  its  own  circumstances.**  And  that 
one  may  principally  devote  his  physical  exertions,  or  his  time,  or  his  cap- 
ital, to  a  given  pursuit,  while  a  factor  entitled  to  consideration,  is  not,  in 
all  cases,  determinative  of  the  question  whether  that  pursuit  is  his  chief 
occupation  or  business.** 

§  49.  But  Incidental  Other  Occupation  Not  Fatal  to  Jurisdiction 

— Conversely,  one  engaged  chiefly  in  farming  is  exempt,  although  inci- 
dentally he  also  conducts  a  small  business  not  belonging  to  the  exempted 
classes ;  thus,  where  he  is  incidentally  a  private  banker  in  a  small  way,  yet 
he  is  exempt;**  or  where  incidentally  a  storekeeper.*^ 

Wulbern  v.  Drake,  9' A.  B.  R.  695,  120  Fed.  493  (C.  C.  A.  S.  C,  affirming  In 
re  Drake,  8  A.  B.  R.  137,  114  Fed.  229,  cited  in  Dearborn  v.  Matney,  12  A.  B.  R. 
485) :  "The  statute  does  not  apply  to  such  persons  only  as  are  engaged  solely 
in  farming  or  tillage  of  the  soil,  but  exempts  from  the  provisions  relating  to 
involuntary  bankruptcy  all  persons  who  are  chiefly  so  engaged.  It  does  not 
matter,  therefore,  if  the  person  may  have  other  business  or  other  interests,  if 
his  principal  occupation  is  that  of  an  agriculturist,  if  that  is  the  business  to 
which  he  devotes  more  largely  his  time  and  attention,  which  he  relies  upon  as 

34.  In  re  Johnson,  18  A.  B.  R.  74  (D.  C.  N.  Y.). 

35.  In  re  Matson,  10  A.  B.  R.  473,  123  Fed.  743  (D.  C.  Penna.);  Hofifschlaeger 
V.  Young  Nap,  12  A.  B.  R.  521  (D.  C.  Hawaii).  Compare  Wulbern  v.  Drake,  9 
A.  B.  R.-695,  120  Fed.  493  (C.  C.  A.  S.  C),  where  the  bankrupt  cultivated  part 
of  his  land  himself  through  hired  laborers  but  leased  out  a  great  portion  of  it 
to  tenant  farmers,  besides  keeping  a  store  himself. 

36.  Bank  of  Dearborn  v,  Matney,  12  A.  B.  R.  482.  132  Fei^.  75  (D.  C.  Mo.). 
Also,  In  re  Brown,  13  A.  B.  R.  140,  132  Fed.  706  (D.  C.  Iowa). 

37.  In  re  Thompson,  4  A.  B.  R.  340,  102  Fed.  287  (D.  C.  Iowa  Dist.  in  Bk.  v. 
Matney,  supra). 

38.  In  re  Mackey,  6  A.  B.  R.  577,  110  Fed.  355  (D.  C.  Del.). 

39.  In  r;  Mackey,  6  A.  B.  R.  577,  110  Fed.  355   (D.  C.  Del,). 

40.  Couts  V.  Townsend,  11  A.  B.  R.  126,  126  Fed.  249  {Vi    C.  Ky.). 

41.  In  re  Mackey,  6  A.  B.  R.  577,  110  Fed.  355  (D.  C.  Del.). 
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3.  source  of  income  for  the  support  of  himself  and  family,  or  for  the  accumula- 
tion of  wealth,  although,  as  before  suggested,  he  may  have  other  interests." 
Rise  V.  Bordner,  15  A.  B.  R.  29i8,  140  Fed.  566  (D.  C.  Pa.) :  "The  respondent 
may  be  said  to  have  had  several  occupations.  He  had  a  store,  he  was  agent  for 
the  sale  of  fertilizers  and  ran  a  farm.  The  question  is,  in  which  business  he 
was  actually  engaged.  This  is  to  be  determined  by  which  was  of  paramount 
importance  to  him,  on  which  he  depended  for  a  living  about  which  there  can 
be  no  serious  question:  *  *  *  That  it  was  upon  the  farm  that  he  depended 
for  a  livelihood  is  evident;  what  is  called  his  store  being  the  merest  excuse  for 
•one  and  yielding  him  but  a  pittance.'' 

Or  where  incidentally  an  attorney  at  law  and  collector.*^ 

§  50.  "Farming"  and  "Tillage  of  Soil"  DistinguiBhed.— "Farm- 
ing" is  not  synonymous  with  "tillage  of  the  soil."** 

Bank  of  Dearborn  v.  Matney,  12  A.  B.  R.  482,  132  Fed.  75  (D.  C.  Mo.) :  "The 
courts  are  generally  agreed  that  the  term  'farming'  is  not  synonymous  with  a 
tiller  of  the  soil.  To  constitute  one  a  farmer  it  is  not  essential  that  he  in  person 
should  till  the  soil,  or  that  his  operations  should  be  limited  to  agricultural  plant- 
ing, sowing  and  cultivation  of  the  soil.  Yet  the  context  indicates  that  the 
terms  'farming'  afld  'tilling  of  the  soil'  are  more  or  less  closely  allied.  The 
word  'farming'  was  doubtless  employed  in  the  act  as  a  generic  term,  in  a  com- 
prehensive sense.  The  lawmakers,  coming  from  the  wide  extent  of  the  Re- 
public, with  its  diversified  agricultural  adaptability,  are  to  be  presumed  to  have 
had  in  mind  their  knowledge  of  the  methods  in  different  localities  of  conducting 
the  business  of  farming.  It  is  therefore  reasonable  to  conclude  that  the  term, 
was  not  limited  merely  to  the  production  of  grains  and  grasses  and  the  like. 
The  farmer  may  cultivate  all  or  a  part  of  his  lands.  He  may  be  general  or 
special.  He  rnay  devote  his  cultivation  to  the  production  of  corn,  or  wheat, 
oats,  or  rye,  or  grasses,  whichever,  in  his  judgment,  may  be  the  more  useful 
and  profitable.  He  may  include  also  with  these  breeding,  feeding  and  rearing  ' 
of  live  stock,  embracing  cattle,  horses,  mules,  sheep,  and  hogs,  for  domestic 
use  and  for  market.  If  he  find  it  more  profitable  to  feed  his  agricultural  prod- 
ucts or  his  grasses  to  live  stock  than  to  rely  upon  marketing  the  surplus,  he 
may  not  be  limited  to  the  quantity  of  live  stock  for  such  purpose  to  what  he 
may  breed  or  rear  on  his  farm.  For  this  purpose  he  may  rely  entirely  upon 
the  purchase  of  such  live  stock  from  his  neighbors  or  on  the  market,  and 
utilize  his  farm  products  in  feeding  and  fattening  such  'feeders'  for  market." 

Hoffschlaeger  Co.  v.  Young  Nap,  12.  A.  B.  R.  510  (D.  C.  Hawaii):  "One 
whose  principal  occupation  is  raising  live  stock  and  producing  fodder  for  feed- 
ing them  by  cultivation  of  the  soil  is  'chiefly  engaged  in  farming,'  but  not 
.chiefly  engaged  in  'the  tillage  of  the  soil.' " 

Corporations  engaged  chiefly  in  tillage  of  the  soil  are  not  within  the 
exemption  and  they  may  be  proceeded  against  in  involuntary  bankruptcy.** 

Wage  earners  and  men  of  small  salaries  and  flarmers,  then,  are  exempt 
from  any  liability  to  being  proceeded  against  in  involuntary  bankruptcy, 

42.  In  re  Hoy,  14  A.  B.  R.  648,  137  Fed.  175  (D.  C.  Iowa). 

43.  In  re  Thompson,  4  A,  B.  R.  340,  102  Fed.  287  (D.  C.  Iowa). 

44.  In  re  Lake  Jackson  Sugar  Co.,  11  A.  B.  R.  458  (Ref.  Tex.). 
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no  matter  if  they  owe  more  than  a  thousand  dollars,  be  insolvent  and  have 
committed  one  of  the  acts  known  as  acts  of  bankruptcy. 

§  51.  Infants. — An  infant  may  be  the  subject  of  bankruptcy  if  he 
owes  debts  upon  which  he  is  absolutely  bound  and  which  he  cannot  dis- 
affirm.*^ But  if  the  debts  of  the  petitioning  creditors  are  such  as  can  be 
repudiated  by  the  infant,  it  has  been  held  that  involuntary  proceedings  will 
not  lie.*®  A  fortiori,  if  all  the  debts  are  such  as  can  be  repudiated,  bank- 
riiptcy  proceedings  will  not  lie.*^ 

In  partnership  bankruptcies,  if  one  of  the  partners  is  an  infant,  the 
partnership  and  the  remaining  partners  may  be  adjudged  bankrupt.**  And 
the  partnership  assets  will  pass  into  the  hands  of  the  trustee.**  But  the 
proceedings  must  be  dismissed  as  to  the  infant.^" 

After  all,  there  seems  no  valid  reason  for  any  distinction  between  cases 
where  the  infant's  debts  are  repudiable  and  where  not.  The  immunity  is 
granted  because  of  the  infant's  lack  of  capacity;  because,  in  short,  he  is 
an  infant — not  because  the  debts  are  repudiable.  The  right  to  repudiate 
the  debt  is  a  personal  one  and  the  debts  themselves  are  none  the  less 
provable.  Yet  the  reason  of  the  exemption  of  infants  is  probably  that  it 
would  be  an  act  of  frivolity  for  courts  to  take  up  the  administration,  for 
the  sake  of  repudiable  debts.^^ 

§  52.  Married  Women. — Married  women  are  subject  to  bankruptcy 
proceedings  even  in  States  where  judgment  in  personam  can  not  be  taken 
against  them  and  debts  can  only  be  enforced  out  of  their  separate  estate 
by  proceedings  in  equity  ;^2  but  not  where  they  cannot  be  bound. ^^ 

§  53.  Indians. — Ruling  has  been  made  as  to  Indians  of' the  Chickasaw 
and  Choctaw  tribes,  that  they  are  subject  to  bankruptcy;^*  so,  also,  as  to 
those  of  the  Umatilla  Reservation.^^ 

45.  In  re  Brice,  2  A.  B.  R.  197,  93  Fed.  943  (D.  C.  Iowa) :  Infant  engaged  in 
business;  In  re  Penzansky,  8  A.  B.  R.  99  (D.  C.  Mass.),  where  the  only  creditor 
was  a  judRment  creditor  in  an  'action  for  breach  of  contract  to. marry.  Contra, 
In  re  Duguid,  3  A.  B.  R.  794,  100  Fed.  274  (D.  C.  N.  C). 

46.  In  re  Eidemiller,  5  A.  B.  R.  570,  105  Fed.  595  (D.  C.  Ills.). 

47.  Obiter,  In  re  Brice,  2  A.  B.  R.  197,  93  Fed.  943  (D.  C.  Iowa);  Rex  v.  Cole, 
1  Lord  Raymond  443. 

48.  In  re  Dunnigan  Bros.,  3  A.  B.  R.  628,  95  Fed.  438  CD.  C.  Mass.);  In  re 
Duguid,  3  A.  B.  R.  794,  100  Fed.  274  (D.  C.  N.  C). 

49.  In  re  Duguid,  3  A.  B.  R.  794,  100  Fed.  274  (D.  C.  N.  C). 

50.  In  re  Dunnigan  Bros.,  2  A.  B.  R.  628,  95  Fed.  428  (D.  C.  Mass.). 

51.  See  note  to  In  re  Dunnigan  Bros.,  2  A.  B.  R.  638. 

52.  MacDonald  v.  Tefift-Weller  Co.,  11  A.  B.  R.  800.  138  Fed.  381  (C.  C.  A. 
Fla.). 

53.  See  discussion,  obiter.  In  re  Brice,  2  A.  B.  R.  197,  93  Fed.  942  (D.  C. 
Iowa). 

54.  In  re  Rennie,  2  A.  B.  R.  182  (Ref.  Ind.  Ter.). 

55.  In  re  Russie,  3  A.  B.  R.  5,  96  Fed.  608  (D.  C.  Ore.). 
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§  54.  Insane  Persons. — A  person  judicially  declared  insane  or  in- 
capable of  managing  his  affairs,  cannot  commit  an  act  of  bankruptcy,  nor 
will  a  court  entertain  a  petition  against  him.^s 

In  re  Eisenberg,  8  A.  B.  R.  551  (D.  C.  N.  Y.):  "It  must  be  assumed  that 
Congress  was  familiar  with  the  difficulties  that  would  be  encountered  by  the 
courts  in  attempting  to  administer  in  bankruptcy  the  affairs  of  lunatics,  and 
did  not  intend  to  include  cases  other  than  those  mentioned  in  section  8,  where 
provision  is  made  for  the  continuance  and  settlement  of  estates  of  which  the 
courts  had  acquired  jurisdiction  before  the  insanity  occurred."  • 

§  55.  Decedents. — A  deceased  person  may  not  be  proceeded  against.*^ 


Partnerships  and  Unincorporated  Companies. 

§  56.  Partnerships  Included. — All  kinds  of  partnerships  and  unin- 
corporated companies  may  be  adjudged  involuntary  bankrupts;  likewise 
may  be  adjudged  voluntary  bankrupts.^* 

This  is  so,  for  the  special  section  of  the  statute  governing  partnership 
bankruptcies  contains  no  restriction,  nor  is  there  any  restriction  elsewhere 
as  to  the  kinds  of  partnerships  that  may  be  adjudged  bankrupt.  It  simply 
provides  in  clause  (a)  that  "A  partnership,  during  the  continuation  of  the 
partnership  business,  or  after  its  dissolution  and  before  the  final  settlement 
thereof  may  be  adjudged  a  bankrupt."  There  being  a  special  statute  pre- 
scribing the  requisites  in  this  particular,  such  special  provisions  will  govern. 
Thus,  a  partnership,  even  if  it  be  not  engaged  in  manufacturing,  trading, 
printing,  publishing,  mining  or  in  a  mercantile  pursuit,  may  be  adjudged  an 
involuntary  bankrupt;  also  even  if  it  be  engaged  in  farming.  Of  course, 
a  wage  earner  can  only  be  an  individual  in  any  event,  by  the  definition  in 
§  1  of  the  statute,  as  well  as  by  the  necessary  meaning  of  the  term  itself. 

§  57.  Only  During  Continuance  of  Partnership  or  before  "Final 
Settlement." — The  statute  says,  in  §  5,  clause  (a),  that  a  partnership 
may  be  adjudged  bankrupt  during  the  continuance  of  the  partnership 
business  or  after  its  dissolution  and  before  the  final  settlement  of  its 
affairs.  The  question  then  arises  as  to  when  a  partnership  is  "finally 
settled"  within  the  meaning  of  the  bankruptcy  act.  It  certainly  does  not. 
mean  that  it  is  settled  when  it  has  simply  been  dissolved,  for  the  section 

56.  In  re.  Funk,  4  A.  B.  R.  96,  101  Fed.  244  (D.  C.  Iowa).  Quasre,  In  re  Stein 
&  Co.,  11  A.  B.  R.  536,  127  Fed.  547  (C.  C.  A.  Ills.).  Quaere,  In  re  Burka,  5  A 
B.  R.  844,  104  Fed.  331  (D.  C.  Tenn.).  This  subject  will  be  considered  post, 
"Change  of  Debtor's  Class,"  §  95,  et  seq. 

57.  Obiter,  In  re  Hicks,  6  A.  B.  R.  183,  107  Fed.  910  (D.  C.  Vt);  Adams  v. 
Terrell,  4  Fed.  796  (C.  C).  This  subject  will  be  considered  post,  "Change  of 
Debtor's  Class,"  §  95,  et  seq. 

58.  Bankr.  Act,  §  5;  see  also,  ante,  §  39. 
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expressly  says  "after  its  dissolution"  and  before  its  "final  settlement." 
Nor  is  it  "finally  settled"  when  its  assets  are  all  distributed,  for  then  cred- 
itors-may still  resort  to  the  individual  estates  of  the  ex-partners.  There- 
fore, the  rule  cannot  be  that  a  partnership  is  to  be  considered  as  "finally 
settled"  merely  when  it  has  been  dissolved  and  all  its  assets  gone. 

§  58.  "Pinal  Settlement" — When. — As  long  as  there  are  any  undis- 
tributed assets  or  any  unpaid  debts  owed  by  it,  a  partnership  is  not  finally 
settled  and  so  may  be  adjudicated  bankrupt  as  such.**  Mere  existence  of 
unpaid  debts  has  been  held  sufficient  f  even  though  the  debts  be  outlawed, 
provided  there  remain  rights  of  contribution  among  partners,  etc.,  to  be 
settled. 

In  re  Hirsch,  3  A.  B.  R.  348,  97  Fed.  571  (D.  C.  N.  Y.) :  "And  incontestably, 
it  seems  to  me,  there  is  no  'final  settlement'  of  the  business  of  the  firm,  until 
its  debts  are  paid  or  in  some  way  extinguished,  by  the  statute  of  limitations,  or 
otherwise." 

For  a  still  broader  rule,  see  In  re  Levy  &  Richman,  a  A.  B.  R.  21  (Ref.  N. 
Y.) :  "As  long  as  there  exists  a  right  in  any  party  to  sue  for  a  settlement  of 
partnership  affairs,  or  to  enforce  an  executory  agreement  of  settlement,  or  to 
obtain  reimbursement  for  moneys  paid  upon  a  partnership  debt,  or  as  long  as 
there  remains  an  unadministered  partnership  asset,  or  as  long  as  there  remains 
a  partnership  debt  which  is  enforceable  against  any  partner  anywhere  within 
the  territorial  jurisdiction  of  the  United  States,  it  cannot  be  said  there  has  been 
a  final  settlement  of  the  partnership." 

§  59.  Partnerships  as  Entities. — ^Partnerships  (although  in  some  re- 
spects treated  as  mere  associations  of  individuals)  are  treated  in  the  pres- 
ent Bankruptcy  Act  in  general  as  distinct  entities.^  ^ 

In  re  Sanderlin,  6  A.  B.  R.  384,  109  Fed.  859  (D.  C.  N.  Car.) :  "A  partnership 
and  the  individuals  composing  it  are  distinct  legal  entities  and  proceedings  in 
bankruptcy  by  or  against  one  does  not  of  necessity  involve  the  other." 

Strause  v.  'Hooper,  5  A.  B.  R.  235,  105  Fed.  590  (D.  C.  N.  C.) :  "It  is  clearly 
the  policy  of  the  Bankrupt  Act  of  1898,  to  treat  partnerships  as  legal  entities 
which  may  be  adjudged  bankrupts  in  voluntary  or  involuntary  proceedings, 
irrespective  of  any  adjudication  of  the  bankruptcy  of  individuals  who  comj)Ose 
such  partnership-,  or  firms." 

In  re  Pincus,  17  A.  B.  R.  331,  337  (D.  C.  N.  Y.) :_    "The  right  to  proceed  in 

59.  In  re  Levy  &  Richman,  2  A.  B.  R.  21,  95  Fed.  812  (Ref.  N.  Y.). 

60.  In  re  Webster,  2  N.  B.  N.  &  R.  54  (Ref.  N.  Y.).  Contra,  obiter.  In  re 
Altman,  1  A.  B.  R.  689  (Ref.  N.  Y.,  affirmed,  but  this  point  not  considered,  in 
2  A.  B.  R.  407). 

61.  In  re  McLaren,  11  A.  B.  R.  144,  125  Fed.  835  (D.  C.  N.  Y.);  In  re  Stein 
&  Co.,  11  A.  B.  R.  538,  127  Fed.  547  (C.  C.  A.  Ills.);  In  re  Mercur,  10  A.  B.  R. 
505,  122  Fed.  384  (C.  C.  A.  Penna.,  affirming  8  A.  B.  R.  275,  116  Fed.  655);  In  re 
Bardon,  4  A.  B.  R.  31,  101  Fed.  553  (D.  C.  N.  C.) ;  In  re  Meyer,  3  A.  B.  R.  559,  98 
Fed.  976  (C.  C.  A.  N.  Y.);  In  re  Hale,  6  A.  B.  R.  35,  107  Fed.  432  (D.  C.  N.  C); 
In  re  Corcoran,  13  A.  B.  R.  285  (Ref.  Ohio) ;  Vaccaro  v.  Security  Bank,  4  A.  B. 
R.  474,  103  Fed.  436  (C.  C.  A.  Tenn.) ;  McMurtrey  v.  Smith,  15  A.  B.  R.  430  (D. 
C.  Tex.);  In  re  Farley  &  Co.,  8  A.  B.  R.  267,  115  Fed.  359  (D.  C.  Va.). 

1  Rem  B— "^ 
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bankruptcy  against  a  partnership  as  a  legal  entity'  is  new,  and  before  the  Act 
of  1898  unheard  of." 

In  re  Perley  &  Hays,  15  A.  B.  R.  54,  138  Fed.  927  (D.  C.  Mo.):  "It  is,  I 
think,  well  settled  that  a  partnership  under  the  existing  bankrupt  law,  is  a 
distinct  legal  entity,  which  may  be  adjudged  a  bankrupt  by  voluntary  or  in- 
voluntary proceedings,  irrespective  of  any  adjudication  ai  the  individual  part- 
ners as  bankrupts." 

But  see  In  re  Carleton,  8  A.  B.  R.  274,  115  Fed.  246  (D.  C.  Mass.) :  "A  part- 
nership can  be  treated  neither  as  an  entity  altogether  separate  from  the  part- 
ners, nor  as  merely  the  sum  of  them."" 

But  also  see  In  re  Forbes,  11  A.  B.  R.  787,  138  Fed.  137  (D.  C.  Mass.) :  "To 
decide  the  present  case,  the  general  nature  of  partnership  proceedings  in  bank- 
ruptcy must  be  considered,  since  there  lies  the  origin  of  the  confusion.  For 
some  purposes  a  partnership  has  been  treated  as  an  entity  apart  from  the 
partners;  for  other  purposes  it  has  been  treated  as  a  congeries  of  partners. 
Some  courts  have  suggested  that  the  Act  of  1898  has  adopted  for  bankruptey 
the  theory  of  an  entity  separate  from  the  partners.  Sections  1  (19),  5a;  In  re 
Meyer,  3  Am.  B.  R.  559,  98  Fed.  976;  In  re  Mercur,  11  A.  B.  R.  505,  122-  Fed. 
384.  Yet  this  treatment  of  a  partnership  is  irreconcilable  with  other  provisions 
of  the  statute.  Section  5h  of  the  act  provides  that  the  partnership  property 
(except  in  case  of  consent)  shall  not  be  administered  in  bankruptcy  unless  alf 
the  partners  are  adjudged  bankrupt.  This  is,  in  effect,  a  provision  that  the 
partnership  shall  not  be  made  bankrupt  except  by  an  adjudication  of  all  its 
partners.  Adjudication  without  accompanying  distribution  of  the  bankrupt  es- 
tate would  be  worse  than  a  vain  form,  for  it  would  confiis'e  inextricably  ques- 
tions of  preference,  lien,  attachment,  and  the  like.  The  remedy  given  by 
clause  'h'  to  the  trustee  is,  in  substance,  the  equitable  remedy  found  so  unsatis- 
factory in  the  days  of  Lord  Eldon.  See  In  re  Wilcox  (D.  C),  2  Am.  B.  R.  117, 
94  Fed.  84,  95.  The  negative  provisioA  of  clause  'h'  is  more  definite  than  the 
affirmative  provision  in  clause  'a'  which  does  not  declare  under  what  circum- 
stances the  adjudication  of  a  partnership  shall  be  made,  or  what  shall  be  its 
form  or  effect.  Section  5b  contemplates  that  the  adjudication  under  a  joint 
petition  shall  be  both  joint  and  several.  If  the  adjudication  were  joint  only, 
there  would  be  no  object  in  providing  that  the  joint  creditors  alone  shall  elect 
the  trustee.  Still  again,  §  5c  gives  to  the  court  which  has  jurisdiction  of  one 
partner  'jurisdiction  of  all  the  partners,'  and  says  nothing  about  jurisdiction  of 
the  partnership  as  an  entity.  Read  as  a  whole,  Form  No.  2  agrees  with  §  5h, 
and  not  with  the  theory  of  'entity.  It  is  in  terms  the  petition  of  individuals. 
It  sets  out  that  'they'  owe  debts  which  they  'cannot  pay  and  that  they'  desire 
the  benefits  of  the  Bankrupt  Act.  The  joint  debts  are  styled  'the  debts  of  said 
partners,'  not  the  debts  of  the  firm,  and  the  joint  assets  'the  property,  real  and 
personal,  of  the  said  partners.'  It  is  true  that  the  last  paragraph  of  the  peti- 
tion contains  a  prayer  that  'the  firm  may  be  adjudged  by  a  decree  of  the  court 
to  be  bankrupts,'  but  the  use  of  the  plural  shows  that  the  word  'firm'  is  there 
a  collective  noun  as  further  appears  from  the  fact  that  the  prayer  is  obviously 
intended  to  cover  a  separate  as  well  as  a  joint  adjudication." 

Even  the  wording  of  the  first  clause  of  section  5  shows  the  tendency 
towards  the  treatment  of  partnerships  as  entities.  It  speaks  of  adjudging 
"a  partnership,"  not  merely  "partners ;"  and  of  adjudging  a  partnership  to 
be  "a"  bankrupt,  not  of  adjudging  partners  to  be  bankrupts.  As  a  conse- 
auence,  it  would  seem  that  none  of  the  restrictions  as  to  what  natural 
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persons  and  as  to  what  corporations  may  be  thrown  into  banitruptcy,  would 
apply  to  partnerships — all  partnerships  are  subject  to  being  proceeded 
against  in  involuntary  bankruptcy.*  * 

§  60.  When  Is  a  Partnership  Insolvent? — However,  a  partnership 
is  not  held  to  be  insolvent  unless  the  total  of  its  assets  and  the  total  of  the 
assets  of  all  its  individual  members  (in  excess  of  their  respective  individual 
indebtedness),  together,  are  insufficient  to  pay  its  debts.*^ 

In  re  Perley  &  Hays,  15  A.  B.  R.  54,  138  Fed.  927  (D.  C.  Mo.):  "The  ques- 
tion arises  as  to  whether  or  not  the  properties  of  individual  members  of  a  iirm 
are  to  be  taken  into  consideration  when  the  issue  of  insolvency  is  raised  of  the 
partnership  of  which  they  are  members.  *  *  *  The' real  question' is  whether 
•or  not  the  bankrupts  were  insolvent  within  the  meaning  of  the  present  Bank- 
rupt Law,  or,  to  state  it  in  another  way,  whether  or  not  the  individual  prop- 
erties of  the  partners  are  to  be  considered  in  determining  the  question  of 
insolvency.  It  has  been  held,  in  a  number  of  cases  that  the  individual  proper- 
ties must  be  considered,  and  I  find  no  case  to  the  contrary.'' 

§  61.  Adjudication  in  Firm  Name. — Adjudication  may  be  had  in  the 
firm  name  alone,  without  mention  of  the  individual  names  of  the  members 
of  the  partnership.** 

Likewise,  the ■  partnership  may  be  adjudicated  bankrupt  without  adjudi- 
.  ;;ation  of  its  individual  members. 

In  re  Meyers,  3  A.  B.  R.  559,  98  Fed.  977  (C.  C.  A.  N.  Y.) :  "We  are  of  the 
■opinion  that  it  is  the  scheme  of  these  provisions  to  treat  the  partnership  as  an 
entity  which  may  be  adjudged  a  bankrupt  by  voluntary  or  involuntary  proceed- 
ing, irrespective  of  any  adjudication  of  the  individual  partners  as  bankrupt,  and 
upon  an  adjudication  to  draw  to  the  administration  the  individual  ■  ites  of 
the  partners  as  well  as  the  partnership  estate,  and  marshal  and  distribute  them 
according  to  equity." 

Contra,  obiter.  In  re  Forbes,  11  A.  B.  R.  790,  128  Fed.  137  (D.  C.  Mass.): 
"But  the  rule  that  there  can  be  no  bankruptcy  of  a  partnership  without  bank- 
ruptcy of  all  the  partners  (save  exceptional  cases,  such  as  In  re  Dunnigan  (D. 
■C.),  2  A.  B.  R.  628,  95  Fed.  428  and  the  like)  is  based,  not  so  much  upon  a  nice 
examination  of  the  words  of  the  particular  statute,  as  upon  general  principles 

62.  [1867]  In  re  Winkens,  2  N.  B.  Reg.  349,  Fed.  Cas.  17,875;  [1867]  In  re 
Shepard,  3  Ben.  347,  Fed.  Cas.  12,754;  [1867]  Crompton  v.  Conkling,  9  Ben.  225. 
Fed.  Cas.  3,407;  Nutting  v.  Aghcroft,  101  Mass.  300. 

63.  In  re  Forbes,  11  A.  B.  R.  787,  128  Fed.  137  (D.  C.  Mass.).  Obiter,  In  re 
Wing  Yick  Co.,  13  A.  B.  R.  757  (D.  C.  Hawaii);  Vaccaro  v.  Security  Bank,  4 
A.  B.  R.  474,  103  "Fed.  436  (C.  C.  A.  Tenn.).  Obiter,  In  re  Blair,  3  A  B.  R.  588, 
99  Fed.  76  (D.  C.  N.  Y.) ;  Davis  v.  Stevens,  4  A.  B.  R.  763,  104  Fed.  242  (D.  C. 
S.  Dak.).  Apparently  contra,  obiter.  In  re  Sanderlin,  6  A.  B.  R.  386  (D.  C. 
N.  C).  Apparently  contra,  McMurtrey  v.  Smith,  15  A.  B.  R.  427  (Spec.  Master  af- 
ifirmed  by  D.  C).  But  in  this  case  it  does  not  appear  that  the  individual  debts 
of  the  partner  were  first  deducted,  and  only  the  excess  of  assets  over  and  above 
his  debts  and  exemptions  added  to  the  firm's  assets. 

64.  See  analogously,  In  re  Levingston,  13  A.  B.  R.  357  (D.  C.  Hawaii).  Im- 
pliedly, contra,  In  re  Forbes,  U  A.  B.  R.  787,  ]28  Fed._137  (D.  C.  Mass.).  But, 
undoubtedly,  the  rule  of  In  re  Forbes  would  be  modified  where  the  names  of 
the  individuals  were  not  known. 
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of  law.  The  equal  and  equitable  distribution  of  the  estates  of  insolvents  and 
their  discharge  from  the  obligation  of  their  debts  are  the  ends  sought  by  pro- 
ceedings in  bankruptcy.  Bankruptcy,  without  insolvency,  actual  or  presumed,, 
is  almost  inconceivable.  Bankruptcy  without  discharge  for  the  honest  debtor 
is  a  contradiction  in  terms.  It  is  impossible  to  declare  a  partnership  insolvent 
so  long  as  the  partners  are  able  to  pay  its  debts  and  theirs,  whether  out  of 
joint  or  separate  estate,  and  so  the  courts  have  generally  held  that  a  partner- 
ship is  not  insolvent  unless  by  the  insolvency  of  all  its  partners.  See  Vaccaro 
V.  Bank  of  Memphis,  4  Am.  B.  R.  474,  103  Fed.  436,  43  C.  C.  A.  279;  In  re 
B1--V  (D.  C),  3  Am.  B.  R.  568,  99  Fed.  76;  Davis  v.  Stevens  (D.  C),  4  Am. 
Br.  R.  763,  104  Fed.  235.  Not  the  insolvency  of  any  imaginary  entity,  as  in 
the  case  of  a  corporation,  but  the  insolvency  of  its  human  component  parts, 
lies  at  the  foundation  of  the  bankruptcy  of  a  partnership.  Those  who  bring  at* 
involuntary  joint  petition  must  certainly  prove  this,  and  by  the  principles  of 
sound  pleading  and  the  analogy  of  Form  'No.  2  they  must  allege  it.  As  the 
bankruptcy  of  a  partnership  begins  with  an  inquiry  into  the  condition  of  its 
individual  partners,  the  end  of  the  proceedings  is  normally  their  discharge.  So 
far  as  I  know,  the  discharge  of  a  partnership  as  an  entity  has  never  been  sug- 
gested, and  what  would  be  the  effect  of  such  a  discharge  can  hardly  be  imag- 
ined. Herein  appears  the  difference  between  a  partnership  and  a  corporation.. 
Under  an  adjudication  merely  joint,  it  is  impossible  to  discharge  the  partners 
as  individuals,  even  from  their  joint  debts,  for  every  joint  debt  of  the  partner- 
ship is  also  a  separate  debt  of  each  partner,  and  separate  debts  can  be  dis- 
charged only  after  an  individual  adjudication  operating  upon  the  separate- 
estate.  For  these  reasons,  this  court  of  bankruptcy  has  consistently  refused  to- 
make  the  adjudication  of  a  partnership,  unless  all  the  partners  be  adjudged 
bankrupts  at  the  same  time.  The  confusion  which  inevitably  results  from  any 
other  rule  is  abundantly  illustrated  by  the  reports.  Whether  an  adjudication  of 
all  the  partners  upon  separate  petitions  carries  an  administration  of  the  part- 
nership estate  need  not  be  decided  here.  This  may  be  implied  from  section  5h,. 
but  the  implication  is  not  strong.  See  In  re  Mercur,  11  A.  B.  R.  505,  122  Fed. 
384,  58  C.   C.  A.  472." 

§  62.  Adjudication  in  Name  of  Ostensible  Partner. — A  partnership 
may  be  adjudged  bankrupt  in  the  name  of  an  ostensible  partner  where 
such  name  is  the  name  under  which  the  firm  did  business.^^ 

§  63.  Only  "Actual"  Partnership  Subject  to  Adjudication. — Only 
an  actual  partnership  may  be  adjudicated  bankrupt  as  a  partnership,  not 
one  by  "holding  out."  The  creditor  must  be  left  to  assert  by  action  any 
rights  he  may  have  by  virtue  of  the  "holding  out."^'' 

65.  In  re  Harris,  4  A.  B.  R.  132,  108  Fed.  517  (Ref.  Ohio,  affirmed  by  D.  C.).. 

66.  Compare,  Jones  v.  Burnham,  Williams  &  Co.,  15  A.  B.  R.  85,  138  Fed. 
986  (C.  C.  A.  Pa.,  reversing  In  re  Beckwith,  12  A.  B.  R.  453,  130  Fed.  475,  but 
on  the  facts  and  not  on  the  law) :  However,  this  was  rather  an  attempt  ta 
prove  an  actual  partnership  by  means  of  admissions  than  to  prove  an  estoppel 
to  deny  partnesship,  which  latter  is  the  true  partnership  "by  holding  put." 
See  In  re  Kenney,  3  A.  B.  R.  353,  97  Fed.  554  (D.  C.  N.  Y.,  affirmed  by  C.  C. 
A.,  5  A.  B.  R.  355).  Compare,  In  re  Clark,  7  A.  B.  R.  96,  111  Fed.  893  (D.  C. 
Pa.,  reversed  on  facts,  tut  not  on, law,  sub.  nom.  Rush 'zj.  Lake,  10  A.  B.  R.. 
455,  122  Fed.  561).  Compare,  Lott  v.  Young,  6  A.  B.  R.  436,  109  Fed.  798  (C. 
C.  A.  Mont.). 
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In  re  Beckwith  &  Co.,  13  A.  B.  R.  453,  130  Fed.  475  (D.  C.  Penna.,  reversed 
on  the  facts,  but  not  on  the  law,  in  Jones  v.  Burnham,  Williams  &  Co.,  15  A. 

B.  R.  85,  138  Fed.  986,  C.  C.  A.  Pa.) :  "To  maintain  the  proceedings  as  to  Jones 
a  partnership  in  fact  must  be  shown,  and  not  a  mere  holding  out,  by  which  he 
may  have  become  liable  to  creditors.  *  *  *  Otherwise  the  proceedings  might 
"be  good  as  to  some  creditors,  with  respect  to  whom  this  was  true,  and  not  as 
to  others,  as  to  whom  it  was  not.  And  we  should  also  have  instances  where 
there  was  no  joint  estate  to  administer,  nor  any  assets  other  than  the  personal 
liability  of  the  individuals  who  had  made  themselves  answerable,  a  condition 
which  plainly  is  not  contemplated  by  the  Bankrupt  Act.  But  the  existence  of 
a  partnership  may  be  deduced  from  facts  and  circumstances  and  does,  not  have 
to  be  established  by  proof  of  an  express  agreement,  either  oral  or  written.'' 

And  it  must  be  proved  to  be  a  copartnership.®'^ 

Compare,  In  re  McLaren,  11  A.  B.  R.  141,  125  Fed.  835  (D.  C.  N.  Y.) :  "Ordi- 
narily an  infant  cannot  be  a  copartner,  and  especially  is  this  true  in  the  ab- 
sence of  an  agreement.  It  should  seem  improper  to  adjudicate  a  copartnershp 
bankrupt  because  two  of  the  alleged  members  admit  its  existence,  and  that 
they  are  members,  all  the  other  members  denying  any  connection  with  it  and 
denying  the  acts  of  bankruptcy." 

And  the  burden  of  proof  of  the  partnership  rests  on  the  petitioning 
:reditors.®8 

§  64.  Individual  Members  Joinable  with  Partnership,  in  either 
Voluntary  or  Involuntary  Proceedings. — The  individual  members  of 
the  partnership  may  be  joined  with  the  partnership  itself  in  either  voluntary 
or  involuntary  bankruptcy  proceedings,  and  may  be  adjudged  bankrupts 
as  individuals  along  with  the  partnejrship.®* 

67.  Evidence  sufficient  to  prove  partnership.  Rush  v.  Lake,  10  A.  B.  R.  455, 
122  Fed.  561  (C.  C.  A.,  reversing  In  re  Clark,  7  A.  B.  R.  96,  111  Fed.  893);  In  re 
Beckwith  &  Co.,  12  A.  B.  R.  453,  130  Fed.  475  (D.  C.  Penn.,  reversed,  sub. 
nom.  Jones  v.  Burnham,  Williams  &  Co.,  15  A.  B.  R.  85,  138  Fed.  986,  C.  C.  A. 
Pa.);  Buckingham  Trustee  v.  First  Nat.  Bk.,  12  A.  B.  R.  *65,  131  Fed.  192  (C. 

C.  A.  Xenn.);  Lott  v.  Young,  6  A.  B.  R.  436,  109  Fed.  798  (C.  C.  A.  Mont.)^ 
In  re  Hudson  Clothing  Co.,  17  A.  B.  R.  826,  148  Fed.  305  (D.  C.  Me.). 

68.  Jones  v.  Burnham,  Williams  &  Co.,  15  A.  B.  R.  85,  138  Fed.  986  (C.  C. 
A.  Pa.,  reversing  In  re  Beckwith,  12  A.  B.  R.  453). 

69.  In  re  Grant  Bros.,  5  A.  B.  R.  838,  106  Fed.  497  (D.  C.  N.  Y.) ;  Bank  v. 
Craig  Bros.,  6  A.  B.  R.  381  (D.  C.  Ky.).  See  further,  post,  §§  70,  71,  et  seq. 
In  re  Meyer,  3  A.  B.  R.  559,  98  Fed.  976  (C.  C.  A.  N.  Y.,  affirming  Bank  v. 
Meyer,  1  A.  B.  R.  565,  92  Fed.  896);  In  re  Forbes,  11  A.  B.  R.  787,  128  Fed. 
137  (D.  C.  Mass.).  But  compare,  query.  In  re  Stokes,  6  A.  B.  R.  262,  106  Fed. 
312  (D.  C.  Pa.). 

Also  compare  In  re  Farley  &  Co.,  8  A.  B.  R.  266,  115  Fed.  359  (D.  C.  Va.): 
"The  conclusion  that  I  reach  is,  that  when  the  members  of  a  firm,  which  files  a 
voluntary  petition,  desire  to  be  adjudicated  bankrupts  individually,  i.  e.,  as  against 
their  individual  creditors  as  well  as  against  the  firm  creditors,  they  should  each 
file  an  individual  petition.  And  that  in  a  case,  such  as- the  present,  where  there 
are  two  partners  each  desiring  an  individual  discharge,  there  should  be  three  orders 
of  adjudication,  and  of  reference,  and  that  in  all  other  proceedings  the 
idea  of  three  separate  'cases'  should  be  carried  out,  certainly  three  separate 
estates  are  to  be  administered,  and  in  strictness  three  discharges  are  sought." 
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In  cases  of  voluntary  bankruptcies,  of  course,  no  difficulty  can  be  experi- 
enced, for  no  act  of  bankruptcy  is  necessary  in  voluntary  bankruptcies,  and 
so  the  partnership  and  its  individual  members  can  come  into  the  same 
proceedings  without  difficulty. 

In  cases  of  involuntary  bankruptcies,  however,  some  theoretical  diffi- 
culties arise,  from  the  fact  that  in  order  to  have  the  individual  members 
adjudicated*  bankrupt  as  individuals  there  must  have  been  some  act  oi 
bankruptcy  committed  by  them  in  their  individual  capacity^" 

In  re  Meyer,  3  A.  B.  R,  559,  98  Fed.  976  (C.  C.  A.  N.  Y.,  affirming  Chem.  Nat, 
Bk.  V.  Meyer,  1  A.  B.  R.  565) :  "But,  as  the  commission  of  an  act  of  bank- 
ruptcy is  indispensable  to  jurisdiction  in  an  involuntary  proceeding,  the  in- 
dividual members  cannot  be  adjudged  bankrupts  in  such  a  proceeding  who 
have  not  committed,  or  been  participants  in-  committing,  one  of  the  enumerated 
acts."  This  was  the  case  of  the  assignment  of  a  firm,  the  court  holding  that 
the  partner  who  was  the  author  of  the  assignment  participated  individually  in 
the  act. 

Impliedly,  In  re  Sanderlin,  6  A.  B.  R.  384,  109  Fed.  857  (D.  C.  N.  Car.):  "A 
partnership  and  the  individuals  composing  it  are  distinct  legal  entities,  and  pro- 
ceedings in  bankruptcy  by  or  against  one  does  not  of  necessity  involve  the 
other."  This  case  was  reversed,  but  upon  other  grounds,  in  McNair  v.  Mcln- 
tyre,  7  A.  B.  R.  638,  113  Fed.  113  (C.  C.  A.). 

Bank  v.  Craig  Bros.,  g  A.  B.  R.  381  (D.  C.  Ky.):  "At  the  hearing,  the  evi- 
dence showed  that  on  the  23d  day  of  July,  1901,  A.  J.  Craig  and  John  Craig, 
individually  and  as  the  persons  composing  the  firm  of  Craig  Bros.,  both  joined 
in  making  a  general  assignment  to  James  D.  Canfield '  of  all  their  property, 
individual  and  partnership  alike,  for  the  benefit  of  all  their  creditors,  and  it 
inevitably  results  from  these  admitted  facts,  whatever  may  be  the  truth  upon, 
the  other  issues  involved,  that  there  must,  upon  that  ground,  be  an  adjudica- 
tion both  against  the  firm  and  the  individual  members  composing  it.  The 
proper  rule  seems  to  be  that  where  both  the  partnership  and  each  of  the  in- 
dividuals who  compose  it  make  the  assignment,  the  act  of  bankruptcy  is  com- 
mitted by  all  of  them.  The  adjudication  should,  therefore,  embrace  both  the 
firm  ind  the  individual  members." 

But  also  compare,  In  re  Forbes,  11  A.  B.  R.  791,  128  Fed.  137  (D.  C.  Mass.): 
"If  A  &  B,  two  partners,  are  insolvent,  and  A,  by  his  voluntary  petition  or 
otherwise,  commits  an  act  of  bankruptcy  in  connection  with  the  firm,  there  is 
no  reason,  in  the  nature  of  things,  that  the  joint  adjudication  should  not  be 
accompanied  by  an  individual  adjudication  against  him,  and  his  individual  as- 
sets and  debts  may  thus  properly  be  brought  under  the  administration  of  the 
court  of  bankruptcy.  Furthermore,  if  A  has  committed  an  act  of  bankruptcy 
which  involves  the  firm,  there  is  no  substantial  reason  of  justice  that  B,  the 
nonassenting  partner,  insolvent  by  the  terms  of  the  supposition  (a  partnership 
not  being  insolvent  unless  all  its  members  are  insolvent),  and  bound  as  to  the 
joint  debts  and  assets  by  A's  act  of  bankruptcy,  should  not  also  be  adjudged 
bankrupt  individually  as  well  as  jointly.  The  joint  adjudication  is  thus  ma<l<; 
to  draw  after  it  the  separate  adjudication  of  both  partners.     This  is  the  rule 

70.  Chem.  Nat,  Bk.  v.  Meyer,  1  A.  B.  R.  565,  92  Fed.  896  (D.  C.  N.  Y.,  affirmed 
by  In  re  Meyer,  3  A.  B.  R.  559,  98  Fed.  976.  Obiter,  In  re  Hale,  6  A.  B.  R.  35, 
107  Fed.  432  (D.  -C.  N.  Car.).  Also  compare,  inferentially  and  analogously  In 
re  I^ehigh  Lumber  Co.,  4  A.  B.  R.  221,  101  Fed.  216  (D.  C.  Penn.). 
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required  by  convenience,  and  it  is  not  contrary  to  justice.  On  the  other  hand, 
justice  requires,  and  convenience  does  not  forbid,  that  the  nonassenting  partner 
have  the  right  to  contest  the  issue  of  insolvency,  substantially  tendered  by  the 
petition." 

§  65.  Where  Firm,  Alone,  Adjudicated,  Nevertheless  Individual 
Estates  brought  in  for  Administration'. — Where  only  the  firm  is  ad- 
judicated bankrupt  and  not  the  individual  members  also,  yet  the  estates  of 
the  individual  members  are  involved  and  should  be  administered  in  bank- 
ruptcy.''^ 

In  re  Meyer,  3  A.  B.  R.  Sdl,  563,  98  Fed.  975  (C.  C.  A.  N.  Y.) :  "We  are 
of  tKe  opinion  that  it  is  the  scheme  of  these  provisions  to  treat  the  partnership 
as  an  entity  which  may  be  adjlidged  a  bankrupt  by  voluntary  or  involuntary 
proceeding,  irrespective  of  any  adjudication  of  the  individual  partners  as  bank- 
rupt, and  upon  an  adjudication  to  draw  to  the  administration  the  individual 
estates  of  the  partners  as  well  as  the  partnership  estates,  and  marshal  and  dis- 
tribute them  according  to  equity.  The  assets  of  the  individual  estates  and  the 
debts  provable  against  them  can  be  ascertained  without  adjudicating  the  in- 
dividual partners  bankrupt.  The  language  does  not  require  such  an  adjudication. 
The  section  is  silent  respecting  a  discharge  of  the  partners  individually.  It 
does  not,  by  terms  or  by  implication,  preclude  an  adjudication  of  the  individual 
■  partners  as  bankrupt  in  the  partnership  proceeding;  and,  if  there  is  such  an 
adjudication,  there  is  nothing  to  prevent  the  partners  from  receiving  a  discharge 
individualfy,  if  they  are  otherwise  entitled  to  it  under  the  act." 

Dickas  v.  Barnes,  Tr.,  15  A.  B.  R.  569,  140  Fed.  849  (C.  C.  A.  Ohio):  "For 
the  appellants,  it  is  cdntended  that  the  court,  having  refused  to  declare  them 
bankrupts,  had  no  authority  to  treat  them  and  their  property  as  if  they  were 
bankrupts.  Although  there  are  several  assignments  of  error  on  each  appeal, 
they  all  rest  on  this  contention.  The  argument  is  that  not  being  bankrupts 
they  are  not  subject  to  the  jurisdiction  of  the  bankruptcy  court;  that  the  re- 
fusal to  declare  them  bankrupts  put  an  end  to  the  authority  of  the  court  to 
retain  control  of  their  property  for  the  purpose  of  the  bankruptcy  proceedings; 
and  it  is  complained  that  the  court  by  its  order  in  effect  denied  to  them  the 
immunity  to  which  they  were  entitled  by  reason  of  the  provisions  of  the  Bank- 
ruptcy Act.  By  §  4b  wage  earners  and  tillers  of  the  soil  are  excepted  from 
those  who  may  be  adjudged  involuntary  bankrupts.  And  for  our  present  pur- 
pose we  think  the  other  appellants,  who  committed  no  act  of  bankruptcy,  might 
be  regarded  as  standing  on  the  same  footing  as  those  who  by  reason  of  their 

71.    Obiter,  In  re  Farley,  8  A.  B.  R.  268,  115  Fed.  359  (D.  C.  Va.). 
Summary  Orders  on  Nonbankrupt  Partner  and  on  Assignee  of. Partner. — In 

partnership  bankruptcies  it  has  been  held  that  a  summary  order  would  lie 
upon'  the  assignee  of  one  of  the  members,  to  turn  over  individual 
assets,  although  the  member  was  not  himself  a  bankrupt.  In  re  Stokes,  6 
A.  B.  R.  262,  106  Fed.  312  (D.  C.  Penna.).  But  this  decision  seems  to  carry 
the  rule  beyond  proper  limits.  While  it  rnight  properly  be  conceded  that  a 
summary  order  would  lie  on  the  nonadjudicated  partner  to  turn  over  assets, 
it  would  hardly  seem  that  such  an  order  would  lie  upon  his  assignee  since 
the  avoidance  of  assignments  only  follows  by  virtue  of  the  bankruptcy  of  the 
identical  person  making  the  assignment.  An  individual  bankruptcy  of  a  member 
of  a  partnership  not  itself  bankrupt,  a  summary  order  on  the  assignee  of  the 
partnership   will   be   refused.     In   re   Mercur.    10   A.    B.    R.    505,   116    Fed.    655 

rn.  c.  A."). 
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occupation  were  exempt  from  an  adjudication  of  bankruptcy.  It  may  be  ci 
ceded  that  but  for  the  relation  of  these  parties  to  the  partnership,  the  ci 
tention  they  make  would  be  supported  by  perfectly  adequate  reasons.  But 
account  of  that  relation  other  conditions  exist.  One  who  combines  with  oth 
in  a  partnership  enterprise  becomes  bound  for  the  payment  of  the  partners' 
debts.  As  partner,  he  shares  the  fortunes  of  the  partnership.  In  certain  c 
cumstances  it  may  become  subject  to  the  exercise  of  the  powers  of  a  court 
bankruptcy  where  its  resources  will  be  gathered  in  to  satisfy  the  claims 
creditors.  One  of  those  resources  is  the  liability  of  the  partner,  for  which 
individual  property  stands  charged.  It  is  true  that  by  virtue  of  the  rule 
equity,  as  well  as  in  bankruptcy,  for  the  marshaling  and  distribution  of  assf 
his  individual  property  is  first  applicable  to  the  payment  of  his  private  debts 
there  be  any;  the  surplus  then  becomes  assets  for  the  payment  of  the  pa 
nership  creditors.  These  consequences  of  partnership  are  not  derived  from  l 
Bankrupt  Act,  but  from  the  general  law;  and  a 'partner  is  not  relieved  from  th 
by  his  exemption  from  an  adjudication  of  bankruptcy.  If  bankruptcy  does  i 
supervene,  they  would  be  worked  out  by  a  court  of  general  jurisdiction,  a 
the  partner  would  be  a  party,  a  necessary  party,  to  the  record  so  that 
•  liability  for  the  firm  debts  could  be  enforced.  In  the  bankruptcy  court  1 
partner  may  be  brought  before  the  court  for  the  same  purposes.  In  order 
reach  his  property,  for  the  payment  of  the  firm  debts,  it  must  he  ascertain 
what  surplus  there  will  be  after  paying  his  private  debts.  It  is  said,  howev 
that  this  must  be  done  in  a  state  court.  But  however  this  might  be  if  he  wi 
a  stranger,  the  partner  is  not  to  be  regarded  as  a  stranger,  but  as  a  party 
the  bankruptcy  proceedings  (L,oveland  on  Bankruptcy,  3d  Ed.  251,  and  cai 
in  n.  42) ;  and  the  court  had  authority  to  take  such  proceedings  as  were  neci 
sary  to  ascertain  what  assets  were  available  and  to  subject  thetai  to  the 
quirements  of  the  case  before  it." 

In  re  Wing  Yick  Co.,  13  A.  B.  R.  757  (D.  C.  Hawaii) :  "Although  a  partn 
ship  may  be  adjudged  bankrupt  without  adjudging  the  partners  bankrupt,  ; 
in  the  case  of  the  bankruptcy  of  partnership,  both  the  partnership  property  a 
the  individual  property  of  the  partners  are  administered  by  the  trustee,  ea 
partner  being  liable  for  all  of  the  debts  of  the  firm,  and  the  assets  of  the  pa 
nership  and  of  the  individual  partners  are  marshaled  so  as  to  prevent  pref 
ences,  and  secure  the  equitable  distribution  of  the  property  of  the  seve 
estates.'' 

And  this  is  so  notwithstanding  one  of  the  partners  is  a  wage  earner, 
farmer,  and  belongs  to  a  class  exempted  from  the  operation  of  the  bar 
ruptcy  act.     Such  was  the  holding  of  the  Circuit  of  Appeals  in  Dickas 
Barnes,  quoted  supra. 

§  66.  Act  Need  Not  Be  Actually  Committed  by  All  Partners.— T 

act  of  bankruptcy  alleged  in  an  involuntary  petition  need  not  be  aetua 
committed  by  all  the  partners. 

In  re  Forbes,  11  A.  B.  R.  791,  128  Fed.  137  (D.  C.  Mass.) :  "Even  their  priv 
is  not  essential.  An  act  by  one  member  of  a  firm,  within  the  scope  of  ' 
authority,  in  relation  to  joint  property  or  joint  debts,  such  as  giving  a  pref 
ence,  making  a  fraudulent  transfer,  should  be  imputed  to  all  the  members 
this,  as  in  all  other  civil  cases." 
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§  67.  But  All  Partners  to  Be  Made  Parties. — But  all  the  partners 
must  be  made  parties :  a  petition  will  not  lie  for  less  than  all.''* 

§  68.  Nonconsenting  Partner  Not  Made  Party,  No  Adjudication 
on  Voluntary  Partnership  Petition. — And  a  voluntary  petition  by  less 
than  all,  where  the  nonconsenting  partners  are  not  made  parties  in  any 
way,  is  irregular  and  will  not  warrant  adjudication  of  the  partnership,  and 
cannot  be  cured  by  subsequent  consent  of' the  nonconsenting  partners 
through  their  attorneys.''^ 

§  69.  Individual  Petitions  Not  Amendable  to  Include  Partnership. 

— Individual  bankruptcy  proceedings  against  persons  who  are  also  members 
of  a  partnership  cannot  be  amended  so  as  to  include  the  partnership. 
There  is  nothing  in  the  record  by  which  to  amend,  the  right  to  amend 
going  no  further  than  to  bring  forward  and  make  effective  that  which  in 
some  shape  is  already  there.''* 

In  re  Mercur,  10  A.  B.  R.  505,  lg2  Fed.  384  (C.  *C.  A.  Penna.,  affirming  8  A.  B. 
R.  375,  116  Fed.  655,  distinguished  in  In  re  Kaufman,  14  A.  B.  R.  397,  136  Fed. 
262) :  "The  general  right  to  amend,  regardless  of  the  time  which  has  elapsed,  is 
abundantly  sustained  by  the  authorities.  *  *  *  But  tQ  do  so  it  is  plain  there 
must  be  in  the  record  as  it  stands  the  substance  of  that  which  is  asked  for;  the 
right  to  amend  can  go  no  further  than  to  bring  forward  and  make  effective  that 
which  is  in  some  shape  already  there.  *  *  *  "It  is  plain  from  this  review  of  the  pro- 
ceedings that,  while  begun  at  the  same  time  and  carried  on  together  side  by  side, 
they  have  from  the  outstart  been  individual  in  character,  directed  against  the  two 
parties  who  were  the  subject  of  them  severally,  and  not  because  or  by  virtue  of 
the  partnership  relations.  The  fact  that  it  existed  could  not  be  obscured,  but  it 
has  not  been  made  the  basis  of  any  action  taken,  the  references  to  it  being  inci- 
dental only  and  usually  with  the  suggestion  that  it  was  not  in  any  way  involved. 
It  is  now  proposed,  however,  to  change  this,  and  by  a  so-called  amendment 
to  recant  and  transform  all  that  has  been  so  far  done.  Instead  of  two  distinct 
cases  against  each  of  the  parties  severally,  we  are  to  have  practically  otie, 
which  shall  be  effective  against  the  partnership  to  which  they  happen  to  belong,' 
the  same  as  though  it  had  been  directed  against  it  from  the  beginning.  It  is 
contended  as  a  justification  that  both  the  partners  having  been,  brought  into 
court  of  necessity  the  partnership  has  been  also-  If  this  be  true,  the  amend- 
ment is  proper,  but  otherwise  not.  All  the  authorities  agree  that  in.  contempla- 
tion of  the  statute  a  partnership  is  a  distinct  entity,  which  requires  a  petition  . 
specifically  directed  against  it,  alleging  an  act  of  bankruptcy  in  which  it  is 
expressly  involved,  and  resulting  in  an  adjudication  of  the  partnership  itself, 
irrespective  of  and  in  addition  to  any  that  may  be  made  against  the  individual 

72.  In  re  Winters,  3  A.  B.  R.  90  (D.  C.  Iowa) ;  In  re  Altman,  3  A.  B.  R.  407, 
95  Fed.  263  (D.  C.  N.  Y.,  affirming  1  A.  B.  R.  680). 

73.  In  re  Altman,  2  A.  B.  R.  407,  95  Fed.  363  (D.  C.  N.  Y.,  affirming  1  A.  B. 
R.  680;  In  re  Winters,  3  A.  B.  R.  90  (D.  C.  Iowa);  In  re  Russell,  3  A.  B.  R.  91, 
97  Fed;  33  (D.  C.  Iowa).  ■  Notice  to  the  nonconsenting  partner  may  be  given  by 
publication,  where  personal  service  cannot  be  given.  Obiter,  In  re  Winters,  3 
A.  B.  R.  90  (D.  t.  Iowa). 

74.  Compare,  to  same  general  effect,  Royston  v.  Weis,  7  A.  B.  R.  584,  113 
Fed.  963  (C.  C.  A.  Tex.). 
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members.  This  is  carried  so  far  that  without  it,  as  it  is  held,  there  can  be  no 
effective  discharge  from  the  firm  obligations,  and,  by  some  courts,  that  the 
proceedings  against  the  partnership  and  the  individual  members  are  distinct 
cases,  in  which  separate  fees  must  be  paid.     *     *     * 

"If  this  be  so,  whatever  proceedings  are  instituted  should  disclose  from  the 
outstart  the  character  which  is  proposed  for  them,  and  should  maintain  it  to- 
the  close.  If  a  partnership  is  intended  to  be  reached,  the  petition  and  the 
proceedings  under  it  should  be  appropriate  to  that  end;  if  only  the  individual 
members,  they  should  be  governed  by  that  circumstance.  This  is  something 
more  than  a  mere  matter  of  form.  It  goes  to  the  substance  of  the  proceed- 
ings, involving,  as  it  does,  the  question  of  notice  and  the  rights  of  the  parties. 
to  be  affected." 

Mahoney  v.  Ward,  3  A.  B.  R.  773,  100  Fed.  278  (D.  C.  N.  Car.):  "The  fact 
that  he  happened  to  be  a  partner  with  Jones  in  one  firm  and  with  Cawthora 
in  another  would  not  necessarily  draw  into  the  proceeding  the  two  com- 
mercial firms,  or  justify  each  member  of  such  firms  to  come  into  court,  save 
themselves  from  complying  with  the  law  by  paying  cost,  and  being  adjudged 
bankrupts  even  by  a  consent  order.'' 

Nor  may  o  nunc  pro  tunc  entry  of  adjudication  of  the  partnership  be 
made  therein  to  revert  to  the  time  of  the  adjudication  of  the  several  indi- 
viduals composing  it  as  members.''^  But  a  joint  voluntary  petition  of  two 
persons  who  also  compose  a  partnership,  if  it  fairly  appears  that  they 
were  seeking  to  have  the  firm  adjudged  bankrupt,  may  be  amended  ta 
specifically  pray  therefor.'^* 

§  70.   Secret  or  Silent  Partners,  on  Discovery,  Brought  in. — But 

secret  or  silent  partners  may,  on  discovery,  be  brought  in.''^ 

§  71.  Petition  by  One  Partner  or  Several  Partners,  Where  Re- 
maining Partners  Do  Not  Join. — A  petition  may  be  filed  by  one  partner 
or  several  of  the  partners,  for  adjudication  of  the  partnership,  where  some 
of  the  remaining  partners  do  not  join.'^* 

§  72.  Remaining  Partners  Not  Joining,  Petition  Treated  as  In- 
voluntary as  to  Nonconsenting  Partner  but  Voluntary  as  to  Cred- 
itors.— Where  one  or  more  partners  less  than  all  file  a  voluntary 
partnership  petition  to  have  the  partnership,  as  such,  adjudged  bank- 
rupt and  the  other  partner,  or  some  of  the  other  partners,  after  notifica- 

75.  In  re  Mercur,  10  A.  B.  R.  505,  133  Fed.  384  (C.  C.  A.  Penn.,  affirming  8  A. 
B.  R.  375,  116  Fed.  655).  Compare,  Ludowici  Roofing  Tile  Co.  v.  Penn.  Inst.,  9- 
A.  B.  R.  739,,  116  Fed.  661,  involving  the  Mercur  bankruptcy.  Compare,  analog- 
ously. In  re  Altman,  1  A.  B.  R.  689  (Ref.  N.  Y.,  affirmed  in  3  A.  B.  R.  407). 

76.  In  re  Meyers,  3  A.  B.  R.  260,  97  Fed.  753  (D.  C.  N.  Y.). 

•  77.  Compare,  In  re  Harris,  4  A.  B.  R.  132,  108  Fed.  517  (Ref.  Ohio,  affirmed 
by  D.  C).  Evidenpe  as  to  whether  one  is  a  secret  partner  or  not.  Rush  v. 
Lake,  10  A.  B.  R  455,  122  Fed.  561  (C.  C.  A.,  reversing  7  A.  B.  R.  96).  Evi- 
dence as  to  whether  one  is  a  silent  partner.  In  re  Clark,  7  A.  B.  R.  96,  111 
Fed.  893  (D.  C.  Wash.). 
78.   See  cases  cited  in  succeeding  paragraphs. 
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tion,  do  not  join  with  him  therein,  the  petition  is  treated  as  an  involuntai-y 
petition  as  to  the  nonconsenting  partner,  but  as  a  voluntary  petition  so  far 
as  creditors  are  concerned. 

In  re  Carleton,  8  A.  B.  R.  270,  115  Fed.  246  (D.  C.  Mass.) :  "The  history 
in  the  United  States  of  voluntary  petitions  filed  by  one  partner  with  intent 
to  put  the  firm  into  bankruptcy  appear  to  be  this:  Section  14  of  the  act  of 
1841,  prov'ded: 

"  'That  where  two  or  more  persons,  who  are  partners  in  trade,  become 
insolvent,  an  order  may  be  made  in  the  manner  provided  in  this  act  either 
■on  the  petition  of  such  partners,  or  any  one  of  them  or  on  the  petition  of 
any  creditor  of  the  partners;  upon  which  order  all  the  joint  stock  and  prop- 
erty of  the  company,  and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  such  parts  thereof  as  are  herein  exempted.'  5 
Stat.  448. 

"This  enabled  one  partner  to  put  all  the  members  of  his  firm  into  bank- 
ruptcy, provided  all  were  insolvent.  No  specific  provision  was  made  for  pro- 
ceedings in  which  one  partner  asserted  and  the  other  denied  insolvency;  but, 
so  far  as  outsiders  were  coVicerned,  the  petition  was  treated  as  a  voluntary 
one.  See  Charidler,  Ban'kr.  Laflv,  pp.  9,  64;  Ex  parte  Hall,  Fed.  Cas.  No.  5,919; 
Ex  parte  Hull,  Fed.  Cas.  No.  6,856;  Bank  v.  Johnson,  Fed.  Cas.  No.  133; 
Ex  parte  Galbraith,  Fed.  Cas.  No.  5,187. 

"Section  36  of  the  act  of  1867,  provided:  'That  where  two  or  more  persons 
who  are  partners  in  trade  shall  be  adjudged  bankrupt,  either  on  the  petition 
of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any  creditor  of 
the  partners,  a  warrant  shall  issue  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  copartnership,  and  also  all  the 
separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting  such  parts 
thereof  as  are  hereinbefore  excepted.' 

"This  section,  though  much  resembling  section  14  of  the  act  of  1841,  yet 
differed  from  it  in  this:  Instead  of  authorizing  one  partner  to  put  all  the 
members  of  the  firm  into  bankruptcy  by  a  voluntary  petition,  it  provided 
what  should  happen  after  all  had  been  adjudged  bankrupt  upon  the  petition 
of  one  partner  or  of  a  creditor. 

"General  order  18  dealt  with  the  matter  further,  and  provided,  substantially,, 
as  in  the  existing  general  order  8,  that: 

"  'In  case  one  or  more  members  of  a  copartnership  refuse  to  join  in  a  peti- 
tion to  have  the  firm  declared  bankrjipt,  the  parties  refusing  shall  be  entitled 
to  resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the  petition  had 
been  filed  by  a  creditor  of  the  partnership,  and  notice  of  the  filing  of  the 
petition  shall  be  given  to  him  in  the  same  manner  as  provided  by  law  and 
by  these  rules  in  the  case  of  a  debtor  petitioned  against';  and  he  shall  have  the 
right  to  appear  at  the  time  fixed  by  the  court  for  the  hearing  of  the  petition, 
and  to  make  proof,  if  he  can,  that  the  copartnership  is  not  insolvent,  or  has 
not  committed  an  act  of  bankruptcy,  and  to  take  all  other  defenses  which 
any  debtor  proceeded  against  is  entitled  to  take  by  the  provisions  of  the  Act."^ 

"Under  this  act  arid  general  order  it  was  held  by  many  ci^urts  that  a  pe- 
tition by  one  partner  to  put  the  firm  into  bankruptcy  need  not  allege  an  act 
of  bankruptcy;  an  allegation  of  insolvency,  as  in  the  case  of  a  voluntary  peti- 
tion, was  sufficient.  In  re  Stowers,  Fed.  Cas.  No.  13,516;  In  re  Noonan,  Fed. 
Cas.  No.  10,292;  In  re  Hathorn,  Fed.  Cas.  No.  6,214;  In  re  Penn,  Fed.  Cas. 
No.   10,927.     This  was   saifl   ia  In  re   Gorham,  Fed.  Cas.  No.  5,624;  and  in    In   re 
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Grady,  Fed.  Cas.  No.  5,654.  It  was  assumed,  more  or  less  distinctly. 
In  re  Bennett,  Fed.  Cas.  No.  1,314;  Id.  1,315;  Re  Prankard,  Fed  Cas.  No.  11,36 
Re  Moore,  Fed.  Cas.  No.  9,750;  Re  Little,  Fed.  Cas.  No.  8,390;  Re  Smi 
(D.  C.) ;  6  Fed.  465.  An  examination  of  the  files  shows  that  this  was  t! 
firmly-settled  practice  in  this  court  under  the  act  of  1867,  and  that  to.  tl 
extent  the  petition  of  one  partner  was  deemed  a  voluntary  proceeding,  evi 
as  against  a  nonjoining  partner.  In  some  other  respects  the.  proceedin, 
were  treated  as  voluntary.  In  re  Wilson,  3  Low.  453,  Fed.  Cas.  No.  17,7i 
Yet  in  Metsker  v.  Bonebrake,  108  U.  S.  66,  3  Sup.  Ct.  351,  37  L.  Ed.  654,  tl 
Supreme  Court  held  that  a  case  in  which  one  partner  petitioned  and  the  oth 
partner  came  in  and  confessed  himself  bankrupt  was  a  case  of  'compulso 
or  involuntary  bankruptcy,'  within  the  provisions  of  St.  1874,  ch.  390,  § 
(18  Stat.  180),  and  Rev.  St.,  §  5138,.  dealing  with  preferences.  Mr.  Justi 
Miller  said: 

"  'We  do  not  doubt  that  Metsker's  was  a  case  of  involuntary  or  cor 
fulsory  bankruptcy  within  the  meaning  of  this  amendment.  The  distinctie 
intended  by  this  language  is  clearly  between  the  cases  in  which  the  ban 
rupt  himself  and  of  his  own  vplition  initiates  proceedings  in  bankruptcy  ai 
those  in  which  they  are  commenced  by  some  otie  else  against  him.  In  tl 
one  case  it  is  voluntary,  and  in  the  other  compulsory.  It  is  not  a  voluntai 
bankruptcy  if  the  man  is  forced  into  it  against  his  will  by  his  partner,  at 
more  than  by  any  one  else;  and  it  is  compulsory  and  involuntary  if  he  refuse 
to  join  in  such  case,  and  is  forced  into  it,  as  much  as  in  any  other  enforcf 
bankruptcy.'     Pages  70,  71,  108  U.  S.,  page  353,  3  Sup...Ct.,  37  L.  Ed.  654. 

"Section  5  of  the  act  of  1898  provides  that  'a  partnership,  diiring  the  coi 
tiniiation  of  the  partnership  business,  or  after  its  dissolution  and  before  tl 
final  settlement  thereof,  may  be  adjudged  a  bankrupt.'  Nothing  is  said  in  tl 
act  concerning  the  method  or  methods  by  which  a  partnership  may  be  ai 
judged  either  by  voluntary  or  involuntary  petition.  For  direction  in  th 
matter,  we  must  turn  to  general  order  8,  which  is,  in  substance,  general  ordi 
18  of  the  act  of  1867.  Taking  the  act  and  the  general  order  and  form  No. 
together,  it  appears  to  me  safest  to  assume  that  the  law  regarding  partnersh 
petitions  is  substantially  the  same  as  it  was  under  the  act  of  1867.  Notwitl 
standing  the  decision  of  the  Supreme  Court  in  Metsker  v.  Bonebrake, 
appears  to  me  that  this  court  is  not  compelled  to  hold,  either  under  the  a 
of  1867,  and  general  order  18,  or  under  the  act  of  1898  and  general  order 
that  this  petition  is  so  far  involuntary  as  to,  permit  a  creditor  of  the  firm  1 
intervene  in  order  to  resist  adjudication.  See  In  re  Murray  (D.  C),  3  Ai 
B.  R.  601,  96  Fed.  600.  As  to  the  petitioner,  these  proceedings  are  pure: 
voluntary.  As  to  him  a  creditor  has  no  more  right  to  intervene  than  in  tl 
case  of  any  other  voluntary  petition.  A»  to  the  nonjoining  partner,  the  pri 
ceedings  are  in  some  sense  involuntary.  As  to  intervention  by  a  creditor, 
is  most  convenient,  and  most  consistent  with  justice  and  the  general  'schen 
of  the  act,  to  hold  that  the  right  'to  make  all  defenses  which  any  debtor  pri 
ceeded  against  has  a  right  to  make'  is  confined  to  the  nonjoining  partner, 
he  makes  no  objection,  then,  so  far  as  adjudication  is  concerned,  the  petitic 
is  to  be  treated  generally  as  if  it  were  altogether  voluntary.  Had  this  bee 
an  ordinary  voluntary  petition  by  both  partners,  the  creditor  could  not  hai 
intervened  to  contest  the  adjudication.  If  partners  are  willing  to  be  adjudge 
bankrupt,  whether  on  the  petition  of  one  or  on  that  of  all  of  them,  they  ai 
to  have  their  way. 

"Difficulties  may  arise  in  construing  either  act.  For  example,  the  court  ms 
have  to  consider  what  defenses  are  now  open  to  the  nonjoining  partner.    Undi 
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the  act  of  1867,  as  has  just  been  stated,  the  petition  needed  to  allege  no 
more  than  insolvency,  and  the  nonjoining  partner  might  take  issue  on  the 
alleged  insolvency.  Under  §  11  of  the  act  of  1867,  insolvency  was  necessary 
to  support  a  voluntary  petition.  There  is  no  such  requirement  in  the  act 
of  1898,  though  forms  Nos.  1  and  2  both  require  the  voluntary  bankrupt  to 
se£  out  his  inability  to  pay  his  debts.  This  inability  may,  perhaps,  be  taken 
to  represent  insolvency,  though  inability  to  pay  debts  is  not  the  precise  equiva- 
lent of  insolvency  as  defined  in  §  1  of  the  act  of  1898.  Under  the  act  of  1867 
it  was  suggested  in  some  cases  that  one  partner  might  put  the  firm  into 
bankruptcy  by  a  petition  alleging  either  insolvency  without  an  act  of  bank- 
ruptcy or  an  act  of  bankruptcy  without  insolvency.  It  would  be  somewhat 
difficult  to  apply  this  theory  to  the  act  of  1898,  and  the  matter  is  stated  here 
only  to  show  that  the  difficulties  involved  in  the  conclusion  here  reached  have 
not  been  overlooked." 

Again,  In  re  Carleton,  12  A.  B.  R.  475,  131  Fed.  146  (D.  C.  Mass.):  "But 
so  far  as  the  present  bankrupt  (the  partner  filing  the  petition)  is  concerned, 
the  partnership  proceedings  must  be  deemed  voluntary." 

In  re  Murray,  3  A.  B.  R.  601,  96  Fed.  600  (D.  C.  Iowa):  "When  a  petition 
on  behalf  of  part  of  the  members  of  the  firm  is  filed  in  the  clerk's  office,  it 
must  then  be  classed  as  a  voluntary  proceeding,  and  in  the  absence  of  the 
judge  from  the  district  or  division,  the  clerk  must  refer  the  case  to  the  proper 
referee.  If,  however,  the  nonjoining  partner  or  partners,  upon  notification, 
should  make  defense  to  the  petition,  then  the  proceeding  would  become  as  to 
him-  an  involuntary  one." 

And,  if  the  other  partner  or  partners  upon  notification,  do  come  in  and 
join,  then  the  petition  remains  as  a  voluntary  petition  and'  adjudication  can 
at  once  be  made,  either  by  the  judge,  or,  in  the  judge's  absence,  by  the 
referee,  upon  reference.''® 

§  73.  No  Act  of  Bankruptcy  Requisite,  Even  'Where  Not  All  Join. 

— But  no  act  of  bankruptcy  need  be  alleged  where  the  petition  is  filed  by 
one  or  more,  less  than  all,  and  all  do  not  join.*" 

Or  perhaps  the  act  of  bankruptcy  is  to  be  considered  to  be  the  filing  of 
the  bankruptcy  petition  on  the  part  of  the  firm  itself  or  the  written  admis- 
sion contained  therein  that  the  partnership  is  unable  to  pay  its  debts  and 
is  therefore  willing  to  be  adjudged  bankrupt.*^ 

Compare,  National  Bank  v.  Moyses,  8  A.  B.  R.  10,  186  U.  S,  181:  "And 
he  has  committed  an  act  of  bankruptcy  in  filing  the  petition." 

§  74.  Not  All  Defenses  Available,  but  only  Insolvency;  Though 
Entitled  to  Jury  on  That  Issue. — The  nonjoining  partners  may  not 
make  all  defenses  which  would  have  been  available  against  a  petitioning 

79.  In  re  Murray,  3  A.  B.  R.  601,  96  Fed.  600  (D.  C.  Iowa). 

80.  Obiter,  In  re  Carleton,  8  A.  B.  R.  370,  115  Fed.  246  (D.  C.  Mass.);  In  re 
Forbes,  11  A.  B.  R.  787,  128  Fed.  137  (D.  C.  Mass.). 

81.  Blake  v.  'Valentine,  1  A.  B.  R.  375,  89  Fed.  691  (D.  C.  Calif.);  In  re  Forbes, 
11  A.  B.  R.  787,  on  page  791,  128  Fed.  137  (D.  C.  Mass.). 
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■creditor,  but  are  confined  to  the  single  issue  of  insolvency  notwithstanding 
the  Supreme  Court's  General  Order,  No.  VIIL^^ 

In  re  Forbes,  11  A.  B.  R.  787,  128  Fed.  137  (D.  C.  Mass.) :  "A  nonassentinj 
partner  cannot  set  up  the  want  of  an  act  of  bankruptcy  as  a  defense  to  ; 
petition  brought  by  his  partner  against  the  firm  and  partners,  but  (that)  hi 
may  set  up  the  defense  of  solvency.  *  *  *  The  nonassenting  partner  i: 
entitled  to  trial  by  jury  upon  the  issue  of  insolvency  and  upon  that_issu( 
only.    Upon  the  issue  of  partnership  he  is  entitled  to  a  trial  by  the  court." 

But  nonjoining  partners  are  entitled  to  a  jury  to  try  the  issue  of  in- 
solvency.** 

§  75.  Whether  Partner  May  Pile  Ordinary  Involuntary,  Petition.— 
It  seems  that  a  partner  may  not  file  a  regular  involuntary  petition  againsi 
the  partnership  of  which  he  is  a  member,  but  that  his  only  method  oi 
bringing  his  firm  into  bankruptcy  is  as  above  indicated.** 

§  76.  Creditors  May  Not  Intervene. — Creditors  may  not  intervene 
to  resist  the  adjudication  upon  a  petition  filed  by  one  partner .^^ 

§  77.  Unincorporated  Companies. — Unincorporated  companies  may 
"be  adjudged  bankrupt.*® 

82.  Gen.  Ord.,  No.  VIII:  "Any  member  of  a  partnership,  who  refuses  to  join 
in  a  petition  to  have  the  partnership  declared  bankrupt,  shall  be  entitled  to  re- 
sist the  prayer  of  the  petition  in  the  same  manner  as  if  the  petition  had  been 
filed  by  a  creditor  of  the  partnership,  and  notice  of  the  filing  of  the  petition 
shall  be  given  to  him  in  the  same  manner  as  provided  by  law  and  by  these 
rules  in  the  case  of  a  debtor  petitioned  against;  and  he  shall  have  the  right  to 
appear  at  the  time  fixed  by  the  court  for  the  hearing  of  the  petition,  and  to 
make  proof,  if  he  can,  that  the  partnership  is  not  insolvent  or  has  not  com- 
mitted an  act  of  bankruptcy,  and  to  make  all  defenses  which  any  debtor  pro- 
ceeded against  is  entitled  to  take  by  the  provisions  of  the  act;  and  in  case  an 
adjudication  of  bankruptcy  is  made  upon  the  petition,  such  partner  shall  be  re- 
quired to  file  a  schedule  of  his  debts  and  an  inventory  of  his  property  in  the 
same  manner  as  is  required  by  the  act  in  cases  of  debtors  against  whom  ad- 
judication of  bankruptcy  shall  be  made." 

83.  In  re  Forbes,  11  A.  B.  R.  787,  128  Fed.  137  (D.  C.  Mass.);  In  re  Murray, 
3  A.  B.  R.  601,  96  Fed.  600  (D.  C.  Iowa). 

84.  Compare,  obiter.  In  re  Schenkein  &  Coney,  7  A.  B.  R.  163,  113  Fed.  421 
(Ref.  N.  Y.). 

85.  See  ante,  §  43.  Obiter,  In  re  Carleton,  8  A.  B.  R.  270,  115  Fed.  246 
■(D.  C.  Mass!).  The  petition  of  one  partner  for  adjudication  of  the  firm 
should  show  clearly  that  it  is  the  petition  of  one  partner  against  the  firm  and 
that  the  other  partners  have  not  joined.  In  re  Russell,  3  A.  B.  R.  91,  97  Fed. 
32  (D.  C.  Iowa).  And  that  he  seeks  discharge  from,  firm  as  well  as  individual 
debts.  In  re  Russell,  3  A.  B.  R.  91,  97  Fed.  32  (D.  C.  Iowa).  Insanity  of  one 
partner,  even  if  it  began  before  the  commission  of  the  act  of  bankruptcy,  will 
not  defeat  the  subsequent  adjudication  of  the  partnership  as  bankrupt  as  we 
have  heretofore  seen.  In  re  Stein  &  Co.,  11  A.  B.  R.  536,  127  Fed.  547  (C.  C. 
A.  Ills.).  A  partnership  may  be  adjudged  bankrupt  after  the  death  of  3  partner 
upon  an  act  of  bankruptcy  committed  by  the  surviving  partner.  Obiter,  In  re 
Stein  &  Co.,  11  A.  B.  R.  536,  127  Fed.  547  (C.  C.  A.  Ills.).  As  to  deposit  of 
costs  in  partnership  cases,  see  post,  §  289.  As  to  service  of  process  upon  non- 
joining  partner,  see  post,  §  3tO.  « 

86.  Bankr.  Act,  §  4;  Burkhardt  v.  Germ.  Am.  Bk.,  14  A.  B.  R.  222,  137  Fed. 
858  (D.  C.  Ohio);  In  re  Seaboard  Fire  Underwriters,  13  A.  B.  R.  722,  137  Fed 
887  (D.  C.  N.  Y.). 
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§  78.  Definition  of  Unincorporated  Company. — It  is  generally  un- 
derstood to  be  a  bo;iy  or  association  occupying  middle  ground  between 
partnership  and  stock  corporations,  possessing  some  of  the  powers  and 
privileges  of  both.*'' 

§  79.  Private  Bankers.— Private  bankers  may  be  adjudged  bank- 
rupt.*® 

And  a  partnership  may  be  a  private  banker.  But  a  corporation  cannot 
be  a  "private  banker"  within  the  meaning  of  the  Act.*^  . 

Burkhart  v.  Germ.  Am.  Bk.,  14  A.  B.  R.  323,  137  Fed.  958  (D.  C.  Ohio): 
"And  it  is  urged  that  this  bank,  having  some  of  the  powers  and  privileges 
•of  a  private  corporation  not  possessed  by  individuals  or  partnerships,  is  a 
■corporation,  and  riot  a  partnership,  and  that  therefore  the  petition  must  be 
dismissed.  *  *  *  This  bank  is  an  unincorporated  company,  and  under  the 
laws  of  Ohio  and  for  general  purposes  is  a  partnership,  and  for  the  purpose 
of  banking  is  a  private  banker,  but  the  contention  is  that  it  must  be  deemed 
to  be  a  corporation  for  the  purpose  of  administering  its  assets  in  bankruptcy, 
and  it  is  urged,  that  to  hold  otherwise  would  nullify  the  provisions  of  clause 
■6,  §  1.  The  broad  terms  of  clause  6,  §  1,  are,  however,  limited  by  §§  4  and  5 
in  relation  to  who  may  become  bankrupts.  In  this  respect  §§  4  and  5  dis- 
tinguish unincorporated  companies  and  private  bankers  and  ordinary  partner- 
ships from  corporations.  It  is  difficult  to  conceive  of  an  unincorporated  com- 
pany (as  distinguished  from  a  corporation  and  an  ordinary  partnership)  with- 
out any  of  the  powers  and  privileges  of  a  private  corporation,  tor  without 
any  of  these  powers  and  privileges  it  would  be  an  ordinary  partnership.  It  is 
generally  understood  to  be  a  body  or  association  occupying  middle  ground 
between  partnerships  and  stock  corporations,  possessing  some  of  the  powers 
and  privileges  of  both,  and  is  generally  so  recognized  by  the  courts;  and  §  4 
m,ay  have  contemplated  such  an  unincorparted  company,  thereby  limiting  the 
definition  of  'corporations',  at  least  for  the  purpose  of  adjudications  in  bank- 
ruptcy, to  bodies  organized  under  laws  making  the  capital  subscribed  alone 
responsible  for  their  debts.  Clause  6,  as  construed  by  counsel  for  the  re- 
spondents, would  conflict  with  §  5,  and  deprive  creditors  of  the  right  to 
have  the  individual  property  of  the  partners  administered  for  their  benefit  by 
the  bankrupt  courts.  It  would  be  reasonable  to  treat  as  corporations  bodies 
whose  subscribed  capital  stock  is  alone  responsible  for  their  debts,  but  it 
would  be  contrary  to  the  spirit  and  purpose  of  the  Bankrupt  Act  to  deprive 
creditors  of  the  right  to  have  the  individual  property  of  partners  administered 
for  their  benefit  by  the  Bankruptcy  Courts  simply  because  the  partnership 
contract  invested  the  partnership  with  authority  to  exercise  some  of  the 
powers  or  privileges  of  a  corporation.  *  *  *  This  bank  is  a  partnership, 
formed  for  the  purpose  of  carrying  on  the  business  of  banking  as  a  private 
banker,  such  as  is  contemplated  by  Laning's  Rev.  Laws,  §  4891  (Bates'  Ann. 
St.,  §§  3170-1),  et  seq.,  and  as  such,  may  be  adjudged  a  bankrupt." 

87.  Burkhardt  v.  Germ.  Am.  Bk.,  14  A.  B.  R.  333,  137  Fed.  958  (D.  C.  Ohio). 

88.  Bankr.  Act,  §  4  (b).  Obiter,  Couts  v.  Townsend,  11  A.  B.  R.  128,  136 
Fed.  249  (D.  C.  Ky.).  Instance,  Kersten  v.  Kersten,  6  A.  B.  R.  516,  110  Fed. 
929  (D.  C.  Wis.). 

89.  In  re  Surety  &  Guarantee  Trust  Co.,  9  A.  B.  R.  139,  121  Fed.  73  (C.  C.  A. 
Ills.). 
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subdivision  "c." 
Corporations. 

§  80.    Classes  of  Corporations  Included  and  Excluded. — Not  all 

corporations  may  be  forced  into  bankruptcy,  but  only  those  engaged,  and 
engaged  principally,  in  manufacturing,  trading,  printing,  publishing,  min- 
ing or  mercantile  pursuits.** 

§  81.  Jurisdiction  over  Corporations  More  Limited  under  Act 
of  r898  than  under  Act  of  1867. — Jurisdiction  over  corporations  is 
more  limited  under  the  present  law,  than  under  the  law  of  1867.  Under 
tlie  law  of  1867,  all  moneyed,  business  or  commercial  cofporations  and 
stock  companies  were  rhade  subject  to  involuntary  bankrupitcy.'^ 

In  re  Keystone  Goal  Co.,  6  A.  B.  R.  378,  109  Fed.  873   (D.  C.  Penn.):     "The 

q-uestion  here  involved  is  jurisdictional.  Unless  this  court  is  vested  with 
jurisdiction  over  this  corporation  by  statutory  grant,  none  exists,  *  *  * 
Under  the  Bankruptcy  Act  of  1867,  jurisdiction  over  corporations  was  con- 
ferred in  broad  terms:  'The  provisions  of  this  title  shall  apply  to  all  moneyed 
business  or  commercial  corporations  and  joint  stock  companies.' "  This  de- 
cision was  rendered  before  the  Amendment  of  1903  had  added  "mining"  to  the 
corporations  subject  to  bankruptcy. 

In  re  N.  Y.  &  Westch.  Water  Co.,  3  A.  B.  R.  508  (D.  C.  N.  Y.),  98  Fed. 
711,  714:  "The  Act  of  1898  is  much  more  limited  in  its  application  to  corpora- 
tions than  the  Act  of  1867.  By  the  latter  Act  it  was  declared  to  'apply 'to  all 
moneyed,  business  or  commercial  corporations  and  joint  stock  companies.' 
The  present  Act  is  restricted  to  corporations  'engaged  principally  in  manu- 
.  facturing,  trading,  printing,  publishing,  or  merchantile  pursuits.' 

"The  intention  of  Congress  greatly  to  restrict  the  application  of  the  present 
act  appears  manifest,  not  only  from  comparison  of  the  phraseology  of  the 
two  acts,  but  also  from  the  report  of  the  Congressional  conference  corrimittee 
upon  this  point,  showing  that  at  least  railroad  and  transportation  corporations 
and  banks  were  intended  to  be  omitted  and  left  to  be  dealt  with  under  the 
State  Laws." 

Butt  V.  Construction  Co.,  15  A.  B.  R;  517,  140  Fed.  840  (C.  C.  A.  Va.), 
quotes  Hughes  on  Federal  Procedure,  page  86,  as  follows:  "As  to  the  cor- 
porations against  whom  involuntary  proceedings  may  be  taken,  the  policy  of 
the  present  law  is  very  different  from  that  of  the  Act  of  March  2,  1867.  That 
Act  allowed  the  proceeding  against  all  moneyed,  business  and  commercial 
corporations  and  joint  stock  companies.  The  language  of  the  present  Act, 
as  seen  above,  is  entirely  different,  and  therefore  the  decisions  construing 
the  old  Act  must  be  but  cautiously  used  in  construing  the  present  one.  The 
intent  of  Congress  evidently  was  to  limit  very  largely  the  corporations  against 
whom  such  proceedings  can  be  taken,  probably  for  the  reason  that  other  rem- 

90.  This  limitation  qualifies  only  corporations  and  not  natural  persons. 
Cleage  v.  Laidley,  17  A.  B.  R.  598  (C.  C.  A.  Tex.).  As  to  definition  of  corpora- 
tion, see  §  1  (a)  6;  also.  In  re  Hercules  Atkins  Co.,  13  A.  B.  R.  371,  133  Fed. 
813  (D.  C.  Pa.). 

91.  In  re  Ice  Lines,  16  A.  B.  R.  832,  145  Fed.  214  (C.  C.  A.  N.  Y.).  See  note 
to  In  re  San  Gabriel  Sanatorium,  2  A.  B.  R,  408,  95  Fed.  271  (D.  C.  Calif., 
disapproved  in  In  re  Elk  Park  Min.  &  Mill  Co.,  4  A.  B.  R.  131,  101  Fed.  423 
D.   C.  Coln.V 
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edies  for  the  liquidation  of  insolvent  corporations  are  abundant,  and  the 
further  reason  that  a  bankrupt  law  is  not  as  necessary  to  a  corporation  as 
to  an  individual.  *  *  *  in  view  of  this  patent  intent  of  Congress  to  limit 
the  range  of  the  Bankrupt  Act  as  to  corporations,  it  would  seem  the  duty 
of  the  courts  to  construe  the  language  of  the  Act  strictly  in  this  respect,  though 
this  has  not  always  been   done."      ' 

§  82.  Commonly  Accepted  and  Popular  Meaning  Given  to  Classes. 

— The  commonly  accepted,  ordinary  and  popular  meaning  is  to  be  given 
to  the  different  classes.^^ 

Zugalla  V.  Mercantile  Agency,  16  A.  B.  R.  71,  143  Fed.  937  (C.  C.  A.  N.  J.): 
"The  arbitrary  distinctions  made  by  the  Act  between  the  classes  of  eorporation 
subject  to  involuntary  bankruptcy  would  seem  to  require  that  the  words  de- 
scriptive of  these  classes  must  be  taken  in  their  common  and  ordinary  meanmg, 
and  that  nothing  is  to  be  included  in  that  meaning  by  intendment  or  implica- 
tion." 

Inferentially,  In  re  Elk  Park  Min.  &  Mill.  Co.,  4  A.  B.  R.  131,  101  Fed.  433 
(D.  C.  Colo.),  where  the  court  draws  attention  to  the  fact  that  printing  and 
publishing  corporations  are  in  a  sense  engaged  in  trading  or  in  mercantile 
pursuits  yet  Congress  mentions  them  separately.  From  this  we  are  to  infer 
that  Congress  did  not  mean  to  have  these  classes  interpreted  in  a  strained 
sense  but  in  accordance  with  the  every  day  use  of  the  terms. 

In  re  United  States  Hotel  Co.,  13  A.  B.  R.  405,  134  Fed.  335  (C.  C.  A.  Ohio). 
"In  view  of  the  fact  that  the  popular  meaning  of  the  term  'trader'  and  its  tech- 
nical meaning,  as  defined  by  the  courts  prior  to  any  statutory  definition  of  the 
persons-  comprehended  by  the  term  'trader',  did  not  include  one  who  keeps  ti 
hotel  or  inn,  is  there  anything  in  the  Act  of  1898  which  requires  so  broad  a 
meaning  as  is  now  insisted  upon?     *     *     * 

"It  follows  that,  if  any  importance  is  to  be  attached  to  the  meaning  of  the 
word  'tradesman'  under  the  prior  bankrupt  laws  by  reason  of  judicial  construc- 
tion of  the  term  by  the  inferior  courts,  the  great  weight  of  authority  was  in 
favor  of  a  construction  which  accorded  with  the  popular  meaning  of  the  term 
and  with  the  opinion  of  the  English  judges  prior  to  the  British  Act  of  1835, 
which  specifically  prescribed  the  occupations  embraced  under  the  term  'trader.' 
The  Congress  has  not  seen  fit  to  define  the  occupations  which  are  meant  to  be 
included  under  the  description  of  corporations  'engaged  principally  in  tr^^ding.' 

"In  view  of  the  manifest  intention  of  Congress  to  restrict  the  operation  of 
this  law  in  respect  of  its  application  to  involuntary  proceedings  against  corpora- 
tions, and  to  the  fact  that  the  word  'trading'  is  used  in  contradistinction  to 
the  words  descriptive  of  other  occupations,  we  conclude  that  the  term  'trading' 
is  used  in  its  well-defined,  limited  sense  as  understood  before  the  English  Par- 
liamentary Act  of  1825,  and  that  a  corporation  engaged  in  keeping  an  inn  or 
hotel  is  not  a  corporation  principally  engaged  in  trading  or  mercantile  pur- 
suits." 

But  where  the  terms  have  an  established  meaning  in  law,  such  meaning 
is  to  be  preserved  in  bankruptcy.^^ 

92.  Inferentially,  obiter,  Flickinger  v.  Nat'l  Bk.,  16  A.  B.  R.  678,  682,  145  Fed. 
163  (C.  C.  A.  Ohio). 

93.  In  re  United  States  Hotel  Co.,  13  A.  B.  R.  405,  134  Fed.  225  (C.  C.  A. 
Ohio) ;  In  re  N.  Y.  &  N.  J.  Ice  Lines,  14  A.  B.  R.  61,  147  Fed.  214  (Ref.  N.  Y., 
affirmed  by  D.  C). 

1  Rem  B— 6 
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In  re  Surety  &  Guaranty  Trust  Co.,  9  A.  B.  R.  129,'  121  Fed.  73  (C.  C.  A. 
Ills.) :  "The  term  having  received  such  settled  and  definite  meaning  at  the  time 
of  the  Bankruptcy  Act,  Congress  must  be  assumed  to  have  used  the  term  in 
that  sense,  no  other  or  different  meaning  being  stated.     *     *     * 

"Is  the  buying  and  selling  of  stocks,  bonds  and  other  securities  a  'trade  pur- 
suit' within  the  meaning  of  the  Bankruptcy  Act?  In  a  popular  sense  trade  com- 
prehends every  species  of  exchange  or  dealing.  It  is,  hovirever,  chiefly  used  to 
denote  barter  by  purchase  and  sale  of  goods,  virares  and  merchandise,  either  at 
wholesale  or  at  retail.  A  trader  is  'one  virho  makes  it  his  business  to  buy  mer- 
chandise or  goods  and  chattels  and  to  sell  the  same  for  the  purpose  of  making 
profit.'  Bouvier,  vol.  S,  p.  741.  The  opinion  in  the  case  In  re  New  Y'ork  and 
Westchester  Water  Co.,  3  Am.  B.  R.  508,  98  Fed.  711  (affirmed,  on  appeal,  sub. 
nom..  In  re  Morris,  43  C.  C.  A.  91),  contains  an  able  and  lucid  review  of  the 
definition  of  the  term  as  known  to  the  law,  and  declares  that  'the  business  of 
a  trader  includes  both  buying  and  selling  either  goods  or  merchandise,  or  other 
goods  ordinarily  the  subject  of  traffic;'  and  that  the  term  'mercantile  pursuits' 
means  'the  buying  and  selling  of  goods  or  merchandise  or  dealing  in  the  pur- 
chase and  sale  df  commodities.'  The  term  'goods'  means  articles  of  trade,  com- 
modities, wares,  merchandise.  Under  the  bankruptcy  law  of  England  it  was 
ruled  that  dealing  in  shares  in  joint  stock  companies  was  not  trading  within 
the  meaning  of  the  law.  In  re  Cleland,  L.  R.,  2  Ch.  App.  465.  And  so  likewise 
it  was  held  under  the  National  Bankruptcy  Act  of  1867.  In  re  Woodward,  8  Ben. 
563.  *  *  *  We  are  inclined  to  hold  that  Congress  employed  the  words  'trader' 
and  'mercantile  pursuits'  in  the  technical  sense  by  which  they  were  known  to 
the  law.  If  it  be  desirable  that  the  provisions  of  the  act  should  be  extended  to 
include  the  business  of  dealing  in  stocks  and  bonds,  which  now  engages  the 
time  of  many  people,  it  must  come  about  by  legislative  action,  and  not"  by  the 
act  of  the  court  in  enlarging  the  technical  meaning  of  a  term  long  known  to  and 
well  defined  in  the  law." 

The  terms  are  to  be  cpnstrued  as  having  a  restricted  meaning  in  accord- 
ance with  long  established  common  use,  and  are  not  to  be  so  broadened  by 
line  spun' philosophizing  as  to  cover  the  whole  field  of  commerce  ;8*  and 
the  question  is  not  whether  some  one  or  more  of  the  dictionary  meanings 
of  the  words  "trading"  or  "mercantile"  may  be  broad  enough  to  embrace 
the  particular  business  in  question.®^ 

§  83.    Definitions  of  "Trading"  and  "Mercantile  Pursuits."— A 

trader  is  one  who  makes  it  his  business  to  buy  merchandise,  goods  or  chat- 
tels and  to  sell  the  same  for  the  purpose  of  making  profit.®^  To  be  a 
trader  one  must  both  buy  and  sell  and  not  merely  gather  and  sell  the 
products  of  one's  own  land.*''     Moreover,  he  must  deal  in  commodities 

94.  In  re  Phila.  &  Lewes  Transp.  Co.,  7  A.  B.  R.  707,  114  Fed.  403  (D.  C. 
Penn.). 

95.  In  re  Phila.  &  Lewes  Transp.  Co.,  7  A.  B.  R.  707,  114  Fed.  403  (D.  C. 
Penn.).  Impliedly,  Zugalla  v.  Mercantile  Agency,  16  A.  B.  R.  71,  143  Fed.  937 
(C.  C.  A.  N.  J.). 

96.  In  re  U.  S.  Hotel  Co.,  13  A.  B.  R.  405,  134  Fed.  225  (C.  C.  A.  Ohio); 
In  re  N.  Y.  &  N.  J.  Ice  Lines,  14  A.  B,  R.  61  (Ref.  N.  Y.,  affirmed  by  D.  C); 
ZuRalla  V.  Mercantile  Agency,  16  A.  B.  R.  71,  142  Fed.  927  (C.  C.  A.  N.  J.). 

97.  In  re  N.  Y.  &  N.  J.  Ice  Lines,  14  A.  B.  R.  62,  147  Fed.  214  (Ref.  N.  Y., 
affirmed  by  D.  C.) ;  In  re  New  York  Water  Co.,  3  A.  B.  R.  508,  98  Fed.  711 
(D.  C.  N.  Y.);  First  Nat.  Bk.  v.  Ice  Co.,  14  A.  B.  R.  449,  136  Fed.  466  (D.  C 
Penna.). 
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commonly  accepted  as  subject  of  trade.  Thus,  buying  and  selling  stocks, 
bonds  and  other  securities  is  not  such  "trading.''^^ 

It  is  to  be  noted  that  the  words  "trading"  and  "mercantile  pursuits"  are 
■used  somewhat  interchangeably  in  bankruptcy  law;  although  undoubtedly 
they  were  originally  meant  to  distinguish  the  small  tradesman,  with  his 
store,  from  the  more  dignified  merchant,  engaged  in  extensive  business 
ventures,  having  ships  at  sea  or  cargoes  at  risk,  distinguishing  the-  retailer, 
«o  to  speak,  from  the  wholesaler,  the  small  trader  from  the  large  one.^^ 

To  be  sure,  the  court  in  In  re  N.  Y.  Westch.  Water  Co.,  3  A.  B.  R.  508, 
"98  Fed.  711,  in  an  opinion  approved  for  its  lucidity  and  correctness  by  the 
Circuit  Court  in  In  re  Surety  &  Guaranty  Co.,  9  A.  B.  R.  129,  apparently 
starts  out  to  make  a  distinction,  saying :  "The  words  'mercantile  pursuits' 
may  have  a  little  broader  signification  than  'trading,'  "  but  thereupon,  with- 
out in  fact  drawing  any  distinction,  the  court  concludes  by  saying,  "  'Mer- 
cantile' signifies  for  the  most  part  the  same  thing  as  the  word  'trading;' 
and  by  'mercantile  pursuits'  is  meant  the  buying  and  selling  of  -goods  or 
merchandise  or  dealing  in  the  purchase  and  sale  of  commodities,  and  that, 
too,  not  occasionally  or  incidentally,  but  habitually  as  a  business." 

§  84.  Definitions  of  "Manufacturing." — By  manufacture  is  meant, 
not  the  creation  of  anything,  but  the  change  of  its  form  by  human 
agency.io"  » 

The  process  of  manufacture  is  supposed  to  produce  some  new  article 
by  the  application  of  skill  and  labor  to  the  raw  material. 1"^ 

Butt  V.  Construction  Co.,  15  A.  B.  R.  517,  140  Fed.  840  (C.  C.  A.  Va.) :  "It 
was  held,  in  the  case  of  In  re  Capital  Pub.  Co.,  3  MacArthur  405,  40  Am.  Rep- 
446,  in  construing  the  bankrupt  statute,  that  the  word  'manufacture'  should  be 
construed  to  mean  where  raw  materials,  etc.,  are  wrought  by  hand  or  art  or 
machinery  into  the  commodities  for  use.  In  discussing  the  question  the  court 
says:    . 

"  'There  can  be  no  doubt  that  the  word  "manufacture"  was  used  in  the 
statute  in  the  limited  sense  in  which  it  is  commonly  understood.  *  *  *  The 
industries  to  which  the  dictionaries  and  the  writers  on  political  economy  limit 
this  term  are  where  the  raw  materials  or  natural  substances  are  wrought  by 
hand,  art,  or  machinery  into  commodities  for  use;  and  the  examples  given  are 
•cloths,  iron,  shoes,  cabinet  work,  glass,  cotton  and  silk  goods,  etc.  This  limita- 
tion of  the  term  "manufacture"  is  to  be  adopted  as  the  true  meaning  of  the 
bankruptcy  law.' " 

"Manufacturing,"  however,  is  to  be  distinguished  froni  merely  "con-- 

98.  In  re  Surety  &  Guaranty  Trust  Co.,  9  A.  B.  R.  129,  121  Fed.  73  (C.  C. 
A.  Calif.),  quoted,  ante,  §  83. 

99.  In  re  United  States  Hotel  Co.,  13  A.  B.  R.  403,  134  Fed.  225  (C.  C.  A. 
Ohio). 

100.  In  re  Tecopa  Min.  &  Smelt  Co.,-6  A.  B.  R.  253,  110  Fed.  120  (Ref.  Calif  ) 
Compare,  In  re  Keystone  Coal  Co.,  6  A.  B.  R.  377,  109  Fed.  872  (D.  C.  Penn.). 

101.  In  re  Niagara  Contracting  Co.,  11  A.  B.  R.  644,  127  Fed.  782  (D.  C. 
N.  Y.). 
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structing,"  and  a  corporation  engaged  in  structural  work  is  not  necessarily 
engaged  in  manufacturing.  1*2 

Butt  V.  MacNichol  Construction  Co.,  15  A.  B.  R.  517,  140  Fed.  840  (C.  C.  A. 
Va.,  affirming  In  re  MacNichol  Con.  Co.,  14  A.  B.  R.  188,  134  Fed.  979,  D.  C. 
Va.) :  "If  we  should  construe  the  Act  in  question  as  applicable  to  a  corpora- 
tion which  builds  bridges,  wharves,  bulkheads,  and  drives  piles  for  foundations 
•for  buildings,  it  would  necessarily  follow  that  a  corporation  which  engages  in 
the  business  of  erecting  a  house  or  building  a  barn  is  a  manufacturer  within 
the  meaning  of  the  statute.  It  is  cornmonly  understood  that  corporations  en- 
gaged in  erecting  houses  and  other  buildings  which  require  the  raw  material 
to  be  sawed,  planed,  fitted,  and  put  together  are  construction  and  not  manu- 
facturing companies.  The  appellee  had  no  principal  place  of  business,  nor  was. 
it  engaged  in  manufacturing  bridges  to  be  placed  upon  the  market,  as  such,  but 
was  simply  engaged  in  constructing  bridges,  wharves,  and  bulkheads  on  the 
premises  of  those  who  employed  it,  and  driving  piles  for  foundations  for  build- 
ings under  contract." 

But  compare.  In  re  First  Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  269  (C.  C. 
A.) :  "The  word  'manufacturing"  is  a  generic  term  of  broad  significance,  ad- 
ivisedly  used  by  Congress  to  include  many  species  of  corporations,  and  its  com- 
prehensive meaning  ought  not  to  be  whittled  away  by  fine  distinctions. 
Derivatively  meaning  making  with  the  hand,  its  ordinary  significance  is  pro- 
ducing a  new  article  of  use  or  ornament  by  the  application  of  skill  and  labor 
to  the  raw  materials  of  which  it  is  composed.  Pin  makers,  pen  makers,  shoe 
makers,  furniture  makers,  lumber  makers,  steel  makers,  boot  makers,  rail  mak- 
ers, engine  makers,  cement  makers,  are  undoubtedly  engaged  in  manufac- 
turing, and  the  cogency  of  the  argument  that  a  corporation  which  makes  a  pfn 
is  manufacturing,  while  one  which  makes  a  bridge  is  not,  fails  to  appeal  to  our 
judgment  with  convincing  force.  The  latter  may  make  the  cement  or  the  steel 
it  uses  in  its  structure.  If  so,  it  is  engaged  in  manufacturing  the  cement  or 
the  steel,  and,  whether  it  makes  them  or  not,  it  produces  a  new  and  useful 
article,  a  bridge,  when  by  the  application  of  skill  and  labor  to  the  materials  of 
which  it  is  composed  it  contructs  it." 

§  85.  Must  Be  "Principally"  So  Bngaged. — It  must  not  onl/be  en- 
gaged in  one  of  these  occupations,  but  such  occupation  must  be  that  in 
which  it  is  "principally"  engaged. i''^  Merely  incidental  occupation  therein 
will  not  suffice.!"* 

102.  In  re  MacNichol  Construction  Co.,  14  A.  B.  R.  188,  134  Fed.  979  (D.  C> 
Va.);  In  re  Hill  Co.,  17  A.  B.  R.  519  (C.  C.  A.  Ills.). 

103.  In  re  Quimby  Freight  Forwarding  Co.,  10  A.  B.  R.  424,  121  Fed.  139- 
(D.  C.  Mass.,  affirmed  in  11  A.  B.  R.  205,  Sub.  Nom.,  Philpot  v.  O'Brien,  11  A.  B. 
R.  205,  126  Fed.  167);  McNamara  v.  Helena  Coal  Co.,  5  A.  B.  R.  48  (D.  C.  Ala.). 
Mining  corporation  (amendment  of  1903  included  such  corporations  among 
those  subject  to  bankruptcy)  incidentally  keeping  supply  store.  Obiter,  In  re 
Elmara  Steel  Co.,  5  A.  B.  R.  484,  109  Fed.  456  (Ref.  N.  Y.);  In  re  N.  Y.  & 
Westch.  Water  Co.,  3  A.  B.  R.  508,  98  Fed.  711  (D.  C.  N.  Y.);  In  re  N.  Y.  &  N. 
J.  Ice  Lines,  14  A.  B.  R.  61,  147  Fed.  214  (Ref.  N.  Y.,  affirmed  by  D.  C). 

104.  In  re  N.  Y.  &  Westch.  Water  Co.,  3  A.  B.  R.  508,  98  Fed.  711  (D.  C. 
N.  Y.);  In  re  Chicago-Joplin  Lead  &  Zinc  Co.,  4  A.  B.  R.  712,  104  Fed.  67" 
(C.  C.  A.  Mo.). 
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§  86.  How,  if  Engaged  in  Different  Occupations,  Some  within  and 
Others  without  the  Classes. — But  where  a  corporation  is  engaged 
in  several  different  occupations,  some  of  whith  are  within  the  classes  sub- 
ject to  bankruptcy  and  others  are  outside,  it  is  not  necessary  that  any  single 
one  be  that  in  which  it  is  "principally"  engaged;  the  aggregate  of  business 
done  in  the  classes  within  the  law  is  to  be  compared  with  the  aggregate 
■done  in  the  classes  outside. 

In  re  Slate  Co.,  16  A.  B.  R.  407  (C.  C.  A.  Mass.,  affirming  16  A.  B.  R.  350): 
"We  find  it  unnecessary  to  determine  whether  the  corporation  was  principally 
■engaged  in  manufacturing,  principally  engaged  in  mining  or  principally  en- 
gaged in  mercantile  pursuits  for  we  think  it  clear  that  a  corporation  engaged  in 
a  business  consisting  of  manufacturing,  mining,  and  mercantile  pursuits,  which 
in  the  aggregate  exceed  business  of  a  kind  not  within  the  statute,  is  within  the 
Bankruptcy  Act.  In  such  a  case  it  is  not  necessary  to  determine  in  which  one 
of  the  enumerated  operations  or  pursuits  the  corporation  is  principally  en- 
gaged." 

§  87.  Actual  Occupation  Governs. — It  is  the  actual  occupation  and 
■not  the  charter  provisions  as  to  occupation  that  will  govern.  The  author- 
ity conferred  by  the  charter  alone  is  not  sufficient. lo^ 

In  re  Chic.  Joplin  Lead  &  Zinc  Co.,  4  A.  B.  R.  712,  104  Fed.  67  (D.  C.  Mo.): 
■"What  a  corporation  is  in  fact  doing  is  the  principal  business  which  charac- 
terizes it  as  a  trader  or  merchant,  rather  than  what  it  might  have  done  within 
the  provisions  of  its  articles  or  association." 

In  re  Tontine  Surety  Co.,  8  A.  B.  R.  421,  116 'Fed.  400  (D.  C.  N.  J.):  "I  am 
•of  the  opinion  that  this  company  is  not  within  the  provisions  of  the  Bankrupt 
Act;  for,  whatever  may  be  its  powers  under  its  charter,  it  is  admitted  by  the 
stipulation  that  it  never  did,  in  fact,  buy,  own,  or  deliver  merchandise  of  any 
kind.  As  has  been  said  before,  to  be  a  trader  or  to  be  engaged  in  a  mercantile 
pursuit,  one  must  both  buy  and  sell." 

But  the  charter  provisions,  if  indicating  that  the  corporation  is  not  one 
of  those  named  in  the  Act,  may  throw  the  burden  of  proof  upon  the 
petitioning  creditors  to  show  that  it  is  actually  engaged,  and  engaged  prin- 
cipally, in  an  occupation  bringing  it  within  the  Act. 

Philpott  V.  O'Bxien,  11  A.  B.  R.  206,  126  Fed.  167  (C.  C.  A.  Mass.):  "Of 
course,  in  view  of  the  charter,  the  burden  rests  on  them." 

It  has  been  held,  that  the  corporation  will  be  subject  to  involuntary 
proceedings  although  it  has.  not  actually  started  in  the  work  if  it  can  be 
said  to  be  engaged  in  the  "pursuit:"  it  need  not  yet  have  done  any  manu- 

105.  Obiter,  In  re  Moench,  12  A.  B.  R.  240,  130  Fed.  685  (C.  C.  A.  N.  Y., 
affirming  10  A.  B.  R.  656) ;  McNamara  v.  Helena  Coal  Co.,  5  A.  B.  R.  48  (D.  C, 
Ala.);  In  re  N.  Y.  &  Westch.  Water  Co.,  3  A.  B.  R.  508  (D.  C.  N.  Y.),  98  Fed, 
711-714;  In  re  N.  Y.  &  N.  J.  Ice  Lines,  14  A.  B.  R.  62,  147  Fed.  314  (Ref.  N. 
Y.,  affirmed  by  D.  C).  Inferentially,  Philpott  v.  O'Brien,  11  A.  B.  R.  S05,  126 
Fed.  167  (C.  C.  A.  Mass.).  Compare  analogous  rulings  as  to  place  of  business, 
residence  or  domicile,  ante.  S  31. 
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facturing,  mining,  etc.    If  it  was  preparing  to  do  so  as  its  principal  busi- 
nes's,  it  was  nevertheless  actually  "engaged"  in  the  pursuit. i"® 

And  it  has  been  held,  that  where  the  principal  business  is  in  connection 
with  the  manufacture  of  certain  articles,  although  the  corporation  be  in- 
dependent and  be  also  engaged  in  performing  work  not  embraced  in 
manufacturing  nor  trading,  the  corporation  is  principally  engaged  in 
manufacture  and  "is  subject  to  bankruptcy,  i"''' 

§  88.  Decree  of  Dissolution  of  Corporation. — As  to  the  effect  of 
a  decree  of  dissolution  of  a  corporation  after  the  filing  of  the  petition,  or 
before  its  filing  and  after  the  commission  of  the  act  of  bankruptcy,  see 
post,  subd.  D,  "Change  of  Debtor's  Class." 

§  89.  Quasi  Public  Corporations. — And,  in  general,  quasi  public  cor- 
porations, clothed  with  the  power  of  eminent  domain  and  subject  to  cor- 
responding duties,  should  not,  on  grounds  of  public  policy,  be  subject  to 
bankruptcy.  1"* 

§  90.  Manufacturing  Corporations. — Manufacturing  corporations 
are  subject  to  bankruptcy.  Thus,  shipbuilding  corporations  are  so  sub- 
ject.i"**  Likewise,  bridge  manufacturing  and  building  corporations  are 
subject  to  bankruptcy  if  engaged  in  making  the  parts  of  the  bridges  as  well 
as  in  constructing  the  bridges  themselves  ;ii*  but  not  where  their  business 
is  simply  that  of  constructing,  with  material  purchased  from  others,  al- 
ready manufactured.^^!  Paper  making  corporations  are  manufacturing 
corporations  and  are  subject  to  bankruptcy. ^^^     Likewise,  ore  smelting 

106.  In  re  White  Mountain  Paper  Co.,  11  A.  B.  R.  633  (C.  C.  A.  N.  H.,  137 
Fed.  643,  affirming  11  A.  B.  R.  491).  In  which  a  corporation  formed  to  manu- 
facture paper  pulp  had  not  yet  actually  manufactured,  but  had  simply  bought 
larg-e  tracts  of  timber  in  preparation  therefor.  Compare  reference  to  this  case 
in  In  re  Troy  Steam  Laundering  Co.,  13  A.  B.  R.  97,  132  Fed.  266  (D.  C.  N.  Y.). 

107.  In  re  Troy  Steam  Laundry  Co.,  13  A.  B.  R.  97,  132  Fed.  266  (D.  C. 
N.  Y.). 

108.  In  re  Bay  City  Irrigation  Co.,  14  A.  B.  R.  370,  135  Fed.  850  (D.  C.  Tex.). 

109.  Columbia  Iron  Works  v.  National  Lead  Co.,  11  A.  B.  R.  340,  127  Fed. 
102  (C.  C.  A.  Mich.  Dist.  in  In  re  Construction  Co.,  14  A.  B.  R.  190);  In  re 
Marine  Construction  &  Dry  Dock  Co.,  11  A.  B.  R.  640,  130  Fed.  446  (C.  C.  A. 
N.  Y.). 

110.  In  re  Niagara  Contracting  Co.,  11  A.  B.  R.  643,  127  Fed.  782  (D.  C.  N. 
Y.  Dist.,  in  In  re  MacNichol  Construction  Co.,  14  A.  B.  R.  188);  In  re  First 
Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  269  (C.  C.  A.). 

111.  In  re  MacNichol  Construction  Co.,  14  A.  B.  R.  188,  134  Fed.  979  (D.  C. 
Va.,  affirmed,  sub.  nom..  Butt  v.  Construction  Co.,  15  A.  B.  R.  515) ;  In  re  Hill 
Co.,  17  A.  B.  R.  517  (C.  C.  A.  Ills.);  Butt  v.  MacNichol  Construction  Co.,  15 
A.  B.  R.  515,  140  Fed.  840  (C.  C.  A.'Va.,  affirming  In  re  MacNichol  Construc- 
tion Co.,  14  A.  B.  R.  188).  But  compare.  In  re  First  Nat'l  Bk.  of  Belle  Fourche, 
18  A.  B.  R.  269  (C.  C.  A.). 

112.  In  re  White  Mountain  Paper  Co.,  11  A.  B.  R.  491  (D.  C.  N.  H.,  affirmed 
in  11  A.  B.  R.  633);  White  Mountain  Paper  Co.  v.  Morse,  11  A.  B.  R,  633.  127 
Fed.  644  (C.  C.  A.  N.  H.). 
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corporations  are  subject  thereto.i^^  And  so  -are  corporations  engaged  in 
quarrying  from  their  own  quarries  and  dressing,  carving  and  cutting  the 
product.  11* 

t 
§  91.  Trading  Corporations  and  Those  Engaged  in  Mercantile 
Pursuits. — Trading  corporations  and  those  engaged  in  mercantile  pur- 
suits are  subject  to  bankruptcy.  Thus,  a  stockbrokerage  corporation  which 
buys  and  sells  grain  and  other  commodities  as  well  as  securities,  is  subject 
to  bankruptcy.!!"  ^.nd  an  ice  company  which  buys  ice  as  well  as  sells  it 
is  likewise  a  "trader. "^i®  A  private  hospital  conducted  for  profit  and  not 
for  charity  has  been  held,  but  wrongly,  to  be  engaged  in  a  mercantile  pur- 
suit.i" 

§  92.  Printing  and  Publishing  Corporations. — Printing  and  publish- 
ing corporations  are  subject  to  bankruptcy. 

Mercantile  agencies  have  been  held  to  be  subject  to  involuntary  bank- 
ruptcy.!!*    But  such  holding  is  erroneous. 

§  93.  Mining  Corporations. — Mining  corporations' are  subject,  to  bank-., 
ruptcy. 

And  mining  includes  quarrying  corporations.ii^ 

§  94.  Corporations  Not  within  Statutory  Classes  Exempt. — Cor- 
porations that  do  not  come  within  any  of  the  six  classes  enumerated  in  the 
Act,  are  not  subject  to  bankruptcy. 

113.  In  re  Tecppa  Min.  &  Smelting  Co.,  6  A.  B.  R.  250,  llO  Fed.  130  (D.  C. 
Calif.,  disapproving  of  obiter  in  In  re  Rollins  Gold  &  Silver  Min.  Co.,  4  A.  B. 
R.  327,  102  Fed.  983). 

114.  In  re  Quincy  Granite  Quarries  Co.,  16  A.  B.  R.  823,  147  Fed.  279  (D.  C. 
Mass.). 

115.  In  re  Leig-hton  &  Co.,  17  A.  B.  R.  275,  147  Fed.  313  (D.  C.  W.  Va.). 

116.  First  Nat'l  Bk.  z/.  Ice  Co.,  14  A.  B.  R.  448,  136  Fed.  466  (D.  C.  Pa.). 
But  compare,  In  re  Ice  Lines,  16  A.  B.  R.  832,  147  Fed.  214  (C.  C.  A.  N.  Y., 
affirming  14  A.  B.  R.  61). 

117.  See  San  Gabriel  Sanatorium,  2  A.  B.  R.  408,  95  Fed.  271  (D.  C.  Calif.). 

118.  In  re  Mutual  Mercantile  Agency,  6  A.  B.  R.  607,  111  Fed.  152  (D.  C. 
N  Y  ) ;  In  re  International  Mercantile  Agency,  13  A.  B.  R.  725  (D.  C.  N.  J., 
reversed,  sub.  nom.,Zugalla  v.  Mercantile  Agency,  16  A.  B.  R.  67,  142  Fed.  927, 
C.  C.  A.  N.  J.).  Contra,  Zugalla  v.  Mercantile  Agency,  16  A.  B.  R.  67,  142  Fed. 
927  (C  C.  A.  N.  •!.,  reversing  In  re  Mutual  Mercantile  Agency,  6  A.  B.  R.  607, 
11  Fed.  152,  D.  C.  N.  Y.). 

119.  In  re  Slate  Co.,  16  A.  B.  R.  407,  144  Fed.  738  (C.  C.  A.  Mass.,  affirming 
16  A.  B.  R.  350).  Perhaps,  In  re  Quincy  Granite  Quarries  Co.,  16  A.  B.  R.  823 
(D.  C.  Mass.).  Before  the  amendment  of  1903,  mining  corporations  were  not 
subject  to  bankruptcy.  In  re  Keystone  Coal  Co.,  6  A.  B.  R.  377,  109  Fed.  872 
(D.  C.  Penn.,  reversing  5  A.  B.  R.  389) ;  McNamara  v.  Helena  Coal  Co.,  5  A.  B. 
R.  48  (D.  C.  Ala.) ;  In  re  Woodside  Coal  Co.,  5  A.  B.  R;  186,  105  Fed.  56  (D. 
C.  Pa.);  In  re  Rollins  Gold  &  Silver  Min.  Co.,  4  A.  B.  R.  327,  102  Fed.  982  (D.  C. 
N.  Y.);  In  re  Elk  Park  Min.  &  Mill  Co.,  i  A.'B.  R.  131,  101  Fed.  422  (D.  C. 
Colo.);  In  re  Chicago-Joplin  Lead  &  Zinc  Co.,  4  A.  B.  R.  712,  104  Fed.  67 
(D.  C.  Mo.). 
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Thus,  a  theatrical  corporation  cannot  be  forced  into  involuntary  bank- 
ruptcy, for  it  is  engaged  neither  in  trading  nor  in  manufacturing,  mining, 
publishing,  printing,  nor  in  a  mercantile  pursuit.i^o  Thus,  incorporated 
social'  clubs  are  exempt. "^^i  ^^d  laundry  companies  are,  in  general,  ex- 
empt j^^z  but,  where  a  laundry  corporation's  principal  business  is  the 
laundering  of  collars,  cuffs,  and  shirts  for  the  mg,nufacturers  of  those  ar- 
ticles as  a  prerequisite  to  their  being  put  upon  the  market  for  sale,  it  is 
in  fact  engaged  in  a  part  of  the  process  of  the  manufacture  thereof  and 
is  subject  to  bankruptcy  proceedings,  although  also  engaged  to  some  ex- 
tent in  laundering  for  customers.^^^ 

Thus,  livery  and  boarding  stables  are  exempt.  But,  contrary  to  the 
weight  of  authority  and  in  a  decision,  the  reasoning  of  which  was  subse- 
quently in  several  cases  expressly  disapproved,  the  court  in  In  re  Morton 
Boarding  Stables,  5  A.  B.  R.  763,  held  a  boarding  stable  corporation  to  be 
one  engaged  chiefly  in  trading  and  to  be  subject  to  involuntary  bank- 
ruptcy.- This  was  held  upon  the  precedent  of  a  case  decided  under  the 
old  law  of  1867  in  the  same  district,  which  the  present  court  felt  con^ 
strained  to  follow  although  doubting  its  propriety  as  an  original  proposi- 
tion. The  theory  of  the  case  seems  to  have  been  that  the  stable  keeper  was 
a  trader  because  he  bought  oats  and  hay  and  sold  them  again  by  feeding 
them  to  the  horses  for  pay.  The  reasoning  of  this  case  was  criticised  as 
unsound  by  the  Circuit  Court  of  Appeals  in  the  case  of  The  Surety  & 
Guaranty  Co.,  9  A.  B.  R.  132,  where  the  court  held  a  stock  broker  not 
to  be  a  trader;  also  by  the  Circuit  Court  of  Appeals  in  re  United  States 
Hotel  Co,.  13  A.  B.  R.  405,  where  the  court  held  a  hotel  company  not  to 
be  a  trader ;  also  by  a  district  court  in  the  case  of  In  re  Oyster  &  Fish  Co., 
7  A.  B.  R.  175,  where  the  court  held  a  restaurant  keeper  was  not  a  trader. 
Moreover,  even  while  the  old  law  of  1867  was  in  force  there  was  one 
decision,  Hall  v.  Cooley,  3  N.  Y.  Legal  Obs.,  282,  that  had  expressly  held 
a  boarding  stable  keeper  not  to  be  a  trader  within  the  meaning  of  the  law. 
Perhaps,  the  origin  of  the  heresy  was  in  an  old  English  case  where  the 
livery  keeper  did  more  than  simply  board  horses;  where  he  also  sold  hay 
and  oats  along  with  keeping  his  stable ;  which  was  quite  a  different  case 
from  that  of  the  Morton  Boarding  Stable,  where  the  only  way  of  selling 
the  oats  and  hay  was  by  feeding  them  to  the  horses.  Moreover,  under  the 
English  law  it  was  not  necessary  for  the  debtor  to  be  "principally"  so  en- 
gaged, as  it  is  under  our  present  law. 

Thus,  common  carriers,  transportation  companies,  railroads,  telephone 
companies,  water  companies,  etc.,  are  not  engaged  either  in  manufacturing, 

120.  In  re  Oriental  Society,  5  A.  B.  R.  219,  104  Fed.  975  (D.  C.  Pa.). 

121.  In  re  Fulton  Club,  7  A.  B.  R.  670,  113  Fed.  997  (D.  C.  Ga.). 

122.  In  re  White  Star  Laundry  Co.,  9  A.  B.  R.  30,  117  Fed.  570  (D.  C.  Wis.). 

123.  In  re  Troy  Steam  Laundering  Co.,  13  A.  B.  R.  97,  133  Fed.  266  (D.  C. 
N.  Y.). 
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mining,  printing,  publishing,  trading  nor  in  mercaijtile  pursuits,  so  they 
may  not  be  proceeded  against  in  involuntary  bankruptcy.  ^ 2* 

In  re  Bay  City  Irrigation  Co.,  14  A.  B.  R.  370,  135  Fed.  850  (Ref.  Tex.) :  "In 
the  case  at  bar,  the  defendant  company  cannot  be  called  a  trader.  It  buys  noth- 
ing which  it  sells  to  others,  but  only  charges  a  reasonable  compensation  for  its 
labor,  skill  and  time  in  furnishing  water  to  others  for  irrigation  purposes;  which 
compensation  is  paid  in  rice,  and  that  rice  is  afterwards  by  the  company  con- 
verted into  money." 

Thus,  building  and  loan  associations  are  exempt.^^^  Corporations  en- 
gaged in  soliciting  advertisements  and  then  placing  them  in  newspapers 
at  rates  previously  furnished,  are  not  "traders"  and  are  exempt.^^* 

Whether  real  estate  corporations  engaged  in  buying  and  selling  real 
estate  are  subject  to  bankruptcy  does  not  appear  to  have  been  decided  un- 
der the  present  law.  They  could  hardly  be  termed  "traders"  because  that 
term  is  applied  commonly  to  those  solely  who  buy  and  sell  commodities.^^ 

Insurance  corporations  are  not  subject  to  bankruptcy. ^^^  Warehouse 
corporations,  even  though  issuing  warehouse  receipts  that,  on  negotiation, 
operate  as  transfers  of  title,  are,  nevertheless,  not  "trading"  corporations 
and  may  not  be  adjudged  bankrupt.  ^^^  Stockbroker  age  corporations  are  not 
subject  to  bankruptcy  proceedings.  "  Although  they  "buy  and  sell,"  )ret 
they  do  not  deal  in  "commodities  j"^*"  but  where  they  not  only  buy  and 
sell  securities,  but  also  buy  grain  and  other  commodities,  they  are  subject 
thereto. ^*^  Circulating  library  corporations  are  not  subject  to  involuntary 
bankruptcy.^*^ 

Hotel  corporations  are  not  subject  to  bankruptcy;^**  although,  where 
the  furnishing  of  lodging  and  meals  is  merely  incidental  and  the  receipts 
from  the  cafe  and  barroom,  that  is  to  say,  from  those  not  guests,  is  greatly 
in  excess  of  those  from  guests,  such  hotel  has  been  held  to  be  principally 
engaged  in  trading. 

124.  See  Quimby  Freight  Forwarding  Co.,  10  A.  B.  R.  434,  121  Fed.  139  (D. 
e.  Mass.,  affirmed  in  11  A.  B.  R.  205,  sub.  nom.,  Philpot  v.  O'Brien);  In  re 
Phila.  &  Lewes  Transp.  Co.,  7  A.  B.  R.  707,  114  Fed.  40g  .(D.  C.  Pa.);  In  re 
N.  Y.  &  Westchecter  Water  Co.,  3  A.  B.  R.  508,  98  Fed.  711  (D.  C.  N.  Y.). 

125.  In  re  New  York  Building  &  Loan  Banking  Co.,  11  A.  B.  R.  51,  127  Fed. 
471  (D.  C). 

126.  In  re  Snyder  &  Johnson  Co.,  13  A.  B.  R.  325,  133  Fed.  806  (D.  C.IU.). 

127.  Compare,  In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411;  101  Fed.  965 
(D.  C.  Ind.). 

128.  In  re  Cameron  Town  Insura;nce  Co.,  2  A.  B.  R.  372,  96  Fed.  756  (D.  C. 
Mo.).  Obiter,  In  re  Fire  Lloyds  Underwriters,  13  A.  B.  R.  722,  724  (D.  C. 
N.  Y.). 

129.  In  re  Pacific  Coast  Warehouse  Co.,  10  A.  B.  R.  474,  123  Fed.  749  (D.  C. 
Calif.). 

130.  In  re  Surety  Guaranty  &  Trust  Co.,  9  A.  B.  R.  129,  121  Fed.  73  (C.  C. 
A.  111.). 

131.  In  re  Leighton  &  Co.,  17  A.  B.  R.  275,  147  Fed.  313  (D.  C.  W-  Va.). 

132.  In  re  Parmelee  Library,  9  A.  B.  R.  568,  120  Fed.  235   (C.  C.  A.  111.). 

133.  In  re  United  States  Hotel  Co.,  13  A.  B.  R.  403,  134  Fed.  225  (C.  C.  A. 
Ohio),  quoted  antej  §  65. 
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In  re  Barton  Hotel  Co.,  12  A.  B.  R.  335  (Sup.  Ct.  D.  C.):'  "It  is  said  to  have 
some  seventy  rooms — more  than  enough  to  entitle  it,  under  the  laws  of  the 
District  of  Columbia,  to  a  bar  license.  It  appears  to  have  been  engaged  in  the 
saloon  business,  and  in  the  sale  of  tobacco  and  cigars,  not  only  to  its  guests, 
but  to  the  public  in  general.  During  this  summer,  and  during  other  summers,, 
it  seems  that  its  business  has  been  restricted  to  the  business  of  a  saloon  and 
the  rental  of  its  rooms.  It  is  evident  that  the  facts  may  be  conceived  to  be 
such  as  to  show  the  business  of  the  company  to  be  largely,  or  almost  entirely,, 
restricted  to  the  business  carried  on  in  the  saloon.  If  it  should  come  to  that, 
I  think  it  should  be  held  that  the  business  of  buyiilg  liquors  and  tobacco  and 
cigars  at  wholesale,  to  be  retailed  from  the  counter  in  the  saloon,  is  a  trading 
and  mercantile  business,  and  that  a  corporation  properly  engaged  in  that 
business  is  liable  to  be  adjudged  a  bankrupt." 

Private  hospitals,  even  though  conducted  not  for  charity  but  for  profit, 
are,  nevertheless,  not  subject  to  involuntary  bankruptcy. i**  Ice  harvesting 
corporations,  not  buying  their  ice,  but  simply  gathering  and  selling  their 
own  ice,  are  not  subject  to  involuntary  jaankruptcy  ;^*s  but  if  they  do  buy 
a  material  part  of  the  ice  they  sell,  they  are  subject  thereto.*** 

Mercantile  agency  corporations,  engaged  in  rating  and  reporting  credit 
seekers,  and  loaning  books,  are  not  principally  engaged  in  publishing  nor 
in  mercantile  pursuits.  ^^^    . 

Zugalla  V.  International  Mercantile  Agency,  16  A.  B.  R.  67,  142  Fed.  927  (C, 
C.  A.  N.  J.,  reversing  In  re  Mercantile  Agency,  13  A. 'B.  R.  725):  "The  prin- 
cipal business  of  a  mercantile  agency,  as  above  described,  was  to  rate  and  re- 
port the  credit  seekers  of  the  United  States- and  Canada,  to  publish  those  ratings. 
in  the  form  of  a  book,  and  to  furnish  both  it  and  special  reports  at  a  special 
price  per  hundred,  to  all  mercantile  agency  users  in  this  country  and  Canada. 
This  was  a  special  business,  to  which  the  printing  and  publishing  of  a  book 
was  an  incident,  and  would  seem  a  very  different  business  from  that  of  pub- 
lishi'ng,  as  commonly  understood  and  above  described.  No  one  would  think 
of  calling  one  engaged  in  such  business  a  'publisher,'  and  expect  to  convey 
thereby,  to  the  common  understanding,  a  sufficient  notion  of  his  business." 

Building  and  constructing  companies  are  not  subject  to  bankruptcy. 
They  are  not  traders,  because  they  do  not  buy  and  sell ;  nor  are  tiiey  manu- 
facturers, because  they  do  not  make  a  commodity — they  simply  construct. 

Thus,  bridge  construction  companies  are  exempt. i** 

« 

134.  Contra,  In  re  San  Gabriel  Sanatorium,  2  A.  B.  R.  408,  95  Fed.  271  (D- 
C.  Calif.,  disapproved  in  In  re  Min.  &  Mill.  Co.,  4  A.  B.  R.  131,  D.  C.  Colo.). 

135.  In  re  N.  Y.  &  N.  J.  Ice  Lines,  14  A.  B.  R.  61,  147  Fed.  214  (Ref.  N.  Y., 
affirmed  by  D.  C.  and  affirmed  by  C.  C.  A.,  16  A.  B.  R.  833);  In  re  Ice  Lines,  16 
A.  B.  R.  832  (C.C.  A.  N.  Y.,  affirming  In  re  N.  Y.  &  N.  J.  Ice  Lines,  14  A.  B. 
R.  61,  147  Fed.  214).  ' 

136.  First  Nat'l  Bank  v.  Ice  Co.,  14  A.  B.  R.  448,  136  Fed.  466  (D.  C.  Pa.).    . 

137.  Contra,  In  re  Mercantile  Agency,  13  A.  B.  R.  725  (D.  C.  N.  J.,  reversed, 
sub.  nom.,  Zugalla  v.  Mercantile  Agency,  16  A.  B.  R.  67,  142  Fed.  927).  ContrS, 
In  re  Mutual  Mercantile  Agency,  6  A.  B.  R.  607  (D.  C;  N.  Y.). 

138.  In  re  Hill  Co.,  17  A.  B.  R.  517  (C.  C.  A.  111.);. Butt  v.  MacNichol  Con- 
struction Co.,  15  A.  B.  R.  515,  140  Fed.  840  (C.  C.  A.  Va.,  affirming  In  re  Con- 
struction  Co.),   quoted  ante,   §   84;   In   re   MacNichol   Construction   Co.    (Con- 
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Change  of  Debtor's  Class  ;  Death  or  Insanity  ;  Dissolution  of  Coi^- 
„  poration. 

§  95.  Change  of  Debtor's  Class  after  Commission  of  Act  but  be- 
fore Filing  of  Petition, — Of  course  where  a  person  belongs  to  one  o£ 
the  exempted  classes  both  at  the  time  he  commits  the  act  of  bankruptcy 
and  also  at  the  time  the  petition  is  filed  against  him,  no  question  can  arise ; 
no  jurisdiction  exists  to  declare  him  bankrupt. ^^^  Likewise  no  question 
exists  where  he  belongs  to  a  class  not  exempted  from  bankruptcy  at  both 
times;  he  is  undoubtedly  subject  thereto.  Interesting  questions  arise, 
however,  where  a  farmer  or  wage  earner  commits  an  act  of  bankruptcy 
and  thereafter  ceases  to  belong  to  one  of  the  exempted  classes,  and  also 
where  one,  subject  to  being  proceeded  against  in  bankruptcy,  commits  an 
act  of  bankruptcy,  but,  before  the  petition  is  actually  filed  against  him. 
becomes  a  farmer  or  wage  earner  or  dies  or  becomes  insane.  The  law 
says  a  wage  earner  or  farmer  shall  not  be  proceeded  against.  Shall  the 
debtor  thus  escape  and  the  creditors  be  thus  frustrated?  Will  the  court 
refuse  to  take  jurisdiction  because  he  is  now  a  farmer  or  wage  earner,  sO' 
long  as  he  was  riot  a  member  of  one  of  the  exeriipted  classes  when  he 
committed  the  act  of  bankruptcy?  Likewise,  shall  his  subsequent  death 
or  insanity  frustrate  creditors  ?  And,  on  thd  other  hand,  if  exempted  from 
bankruptcy  when  he  committed  the  act,  will  his  later  transfer  to  one  of  the 
nonexempt  classes  subject  him  thereto? 

The  general  rule  undoubtedly  is  that  jurisdiction  depends  upon  the 
state  of  things  at  the  time  the  action  is  commenced.^*" 

If  at  the  time  the  debtor  committed  the  act  of  bankruptcy  he  was  a 
farmer  or  wage  earner  or  otherwise  not  subject  to  bankruptcy,  but  subse- 
quently ceases  to  belong  to  an  exempted  class,'  the  bankruptcy  court  will 
not,  on  that  account,  refuse  jurisdiction.i*^ 

In  re  Matson,  10  A.  B.  R.  473,  123  Fed.  743  (D.  C.  Pa.) :  "No  doubt  the  re- 
spondent, as  the  owner  of  a  farm  and  lately  engaged  in  its  cultivation,  would,  in 
common  parlance,  be  classed  as  a  'farmer.'     But  while  he  still  owns  his  farm 

struction  Co.),  14  A.  B.  R.  188  (D.  C.  Va.,  affirmed,  sub.  nom..  Butt  v.  MacNichol 
Construction  Co.,,  16  A.  B.  R.  515,  140  Fed.  840).  But  compare,  In  re  First 
Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  269  (C.  C.  A.):  "But  the  more  per- 
suasive reasons  and'  the  weight  of  the  decisions  support  the  view,  and  our 
conclusion  is,  that  a  corporation  principally  engaged  in  constructing  concrete 
arches  and  bridges  and  in  dressing  and  selling  stone  is  engaged  in  a  manu- 
facturing pursuit  and  subject  to  adjudication  in  bankruptcy  dpoii  voluntary 
petition." 

139.  In  re  Pilger,  9  A.  B.  R.  244,  118  Fed.  206  (D.  C.  Wis.). 

140.  Mollan  v.  Torrance,  9  Wheat  537;  In  re  Pilger,  9  A.  B.  R.  244,  118  Fed. 
206  (D.  C.  Wis.). 

141.  HoffschlEeger  Co.  v.  Young  Nap,  12  A.  B.  R.  523  (D.  C.  Hawaii).  Com- 
pare. In  re  Pilger,  9  A.  B:  R.  244,  118  Fed.  206  (D.  C.  Wis.). 
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and  resides  upon  it,  he  has  leased  it  for  the  current  year  on  a  money  rent  to 
his  son,  and  had  at  the  time  the  petition  in  bankruptcy  was  filed  against  him." 
I  Obiter,  Tiffany  v.  Condensed  Milk  Co.,  15  A.  B.  R.  418  (D.  C.  Pa.) :  "This  is 
not  to  deny  the  force  of  those  cases  which  hold  that  where  a  person  ceases  to 
belong  to  one  of  the  excepted  classes,  he  becomes  liable  according  to  the  class 
in  which  he  is  found  at  the  time  proceedings  are  instituted." 

But  if  at  the  time  the  debtor  committed  the  act  of  bankruptcy  he  be- 
longed to  one  of  the  classes  of  those  subject  to  bankruptcy,  the  court  will 
not  refuse  to  take  jurisdiction,  although  at  the  time  the  petition  was  filed 
he  had  come  to  belong  to  one  of  the  privileged  or  exempted  classes. ^^^ 

Flickinger  v.  Nat'l  Bk.,  16  A.  B.  R.  680,  145  Fed.  163  (C.  C.  A.  Ohio):  "A 
majority  of  the  court  is  inclined  to  think  that  the  statute  should  be  regarded 
as  having  reference  to  the  conditions  existing  at  the  time  when  the  act  of  bank- 
ruptcy is  committed." 

^'Obiterj  In  re  Mackey,  6  A.  B.  R.  577,  110  Fed.  355  (D.  C.  Del.):  "No  con- 
struction of  the  Bankruptcy  Act  is  admissible  which  would  permit  an  insolvent 
person,  who  had  committed  an  act  of  bankruptcy  within  four  months  next 
preceding  the  filing  of  the  petition,  to  evade  the  provisions  of  the  statute,  by 
engaging  in  farming  after  the  commission  of  the  act  and  before  the  filing  of  the 
petition." 

Such  also  were  the  holdings  in  one  case  where  a  merchant,  and  in 
another  a  manufacturer,  committed  an  act  of  bankruptcy,  but  each  became 
a  farmer  before  the  petition  was  filed  against  him.^*^  ■ 

^n  re  Luckhardt,  4  A.  B.  R.  307,  101  Fed.  807  (D.  C.  Kas.):  "The  right  of 
the  creditor  to  proceed  against  his  debtor  within  the  four  months  limited  after 
the  commission  of  an  act  of  bankruptcy,  cannot  be  defeated  by  the  debtor 
within  that  period  changing  his  occupation  to  one  of  those  exempted  from  in- 
voluntary proceedings  by  §  4  (b)." 

Compare,  even  broader  rule,  obiter,  Tiffany  v.  Condensed  Milk  Co.,  15  A.  B. 
R.  417  (D.  C.  Pa.):  "The  principle  to  be  deduced  from  them  is  clear.  The 
liability  of  a  person,  v^hether  natural  or  artificial,  to  bankruptcy  is  to  be  judged 
by  the  character  of  the  pursuit  in  which  such  person  was  engaged  at  the  time 
the  debts  due  the  petitioning  creditors  were  incurred;  with  respect  to  which  it 
may  be  conceded,  that,  as  to  a  corporation,  its  actual  business  is  to  be  con- 
sidered, and  not  that  which  it  might  possibly  have  undertaken  by  virtue  of  au- 
thorized but  unexercised  powers." 

§  96.  Death  or  Insanity  after  Commission  of  Act  but  before 
Piling  of  Petition.— On  the  other  hand,  if  a  debtor  belonging  to  one 
of  the  enumerated  classes  subject  to  being  proceeded  against  commits  an 
act  of  bankruptcy  but  dies  before  the  petition  is  filed  against  him,  the 
court  will  refuse  jurisdiction.*** 

142.  Obiter,  In  re  Pilger,  9  A.  B.  R.  246,  118  Fed.  206  (D.  C.  Wis.,  citing 
Everett  v.  Derby,  Fed.  Cases,  No.  4,576). 

143.  Flickinger  v.  Nat'l  Bk.,  16  A.  B.  R.  680,  145  Fed.  162  (C.  C.  A.  Ohio). 

144.  See  In  re  Pierce,  4  A.  B.  R.  489,  102  Fed.  977  (D.  C.  Wash.):  [1867] 
Adams  v.  Terrell  (C.  C),  4  Fed.  796.  "   ^        ' 
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Obiter,  In  re  Hicks,  6  A.  B.  R.  183,  107  Fed.  910  (D.  C.  Vt.) :  "Valid  pro- 
ceedings cannot  be  begun  against  the  estate  of  a  deceased  perspn,  but  only 
against  the  person  and  property  of  the  living." 

Also  if  he  become  insane,  i*'  It  must  not  be  thought,  however,  that 
these  rulings  are  inconsistent,  for  the  court  refuses  jurisdiction  in  cases 
where  the  debtor  dies  or  becomes  insane  before  the  petition  is  filed,  simply 
because  the  court  is  not  given  jurisdiction  over  the  estates  of  decedents  or 
persons  non  compos  mentis. i*®  Were  the  bankruptcy  courts  given  such 
jurisdiction,  then  doubtless  the  intervening  death  or  insanity  of  the 
debtor  would  not  affect  the  jurisdiction.  Moreover,  a  contrary  ruling 
would  open  the  door  to  great  frauds  by  permitting  the  most  flagrant  acts 
of  bankruptcy  to  be  committed  by  a  debtor  without  remedy  if  he  there- 
upon becomes  a  wage  earner  or  farmer.  The  distinction  seems  also  to  be 
based  somewhat  on  the  fact  that  death  and  insanity  are  not  within  the 
debtor's  control,  whilst  the  other  changes  of  class  are  more  or  less  volun- 
tary. 

But  if  one  of   the   partners   of   a  bankrupt  partnership   is    insane   or 
■  dead  at  the  time  of  the  filing  of  the  petition,  the  jurisdiction  of  the  bank- 
ruptcy court  over  the  partnership  would  not  be  defeated.^*^ 

§  97.  Dissolution  of  Corporation,  or  Its  Ceasing  Business,  after 
Act  but  before  Petition. — A  corporation's  ceasing  to  do  business  after 
the  commission  of  an  act  of  bankruptcy  does  not  defeat  bankruptcy  pro- 
ceedings, as  not  being  "principally  engaged"  in  any  business. ^*s 

Logically  the  dissolution  of  a  corporation  after  its  commission  of  an 
act  of  bankruptcy  and  before  the  filing  of  the  petition  would  defeat  the 
jurisdiction  of  the  bankruptcy  court.  Being  no  longer  a  corporation  it 
could  not  be  a  bankrupt  corporation. 

However,  where  such  dissolution  is  a  mere  incident  to  a  winding  up  of 
the  corporate  affairs,  and  the  collection  and  distribution  of  its  assets',  such 
dissolution  will  not  defeat  the  jurisdiction,  the  fiction  of  corporate  entity 
giving  way  to  the  reality  of  business  needs. i*^ 

145.  See  In  re  Funk,  4  A.  B.  R.  96,  101  Fed.  244  (D.  C.  Iowa).  Compare,  In 
re  Stein  &  Co.,  11  A.  B.  R.  536,  137  Fed.  547  (C.  C.  A.  Ills.).  See  authorities 
cited  in  In  re  Burka,  5  A.  B.  R.  844,  104  Fed.  336  (D.  C.  Tenn.). 

146.  In  re  Eisenberg,  8  A.  B.  R.  551  (D.  C.  N.  Y.). 

147.  In  re  Stein*&  Co.,  11  A.  B.  R.  536,  137  Fed.  547  (C.  C.  A.  Ills.).  Com- 
pare, In.re  Ives,  7  A.  B,  R.  693,  113  Fed.  911  (C.  C.  A.  Mich.). 

148.  In  re  Moench  &  Sons  Co.,  13  A.  B.  R.  340,  123  Fed.  965  (C.  C.  A.  N.  Y.). 
Obiter,  Tififany  v.  Condensed  Milk  Co.,  15  A.  B.  R.  417  (D.  C.  Pa.). 

149.  Compare,  Scheuer  v.  Book  Co.,  7  A.  B.  R.  384,  112  Fed.  407,  where  the 
intervening  dissolution  of  a  corporation  was  held  analogous  to  the  intervening 
death  of  a  natural  person,  after  the  filing  of  the  petition.  Obiter,  Tiffany  v. 
Condensed  Milk  Co.,  15  A.  B-  R-  417  (D.  C.  Pa.).  Compare,  where,  subseauent 
to  the  state  insolvency  proceedings  an  additional  act  of  bankruptcy,  by  way  of 
"written  admission,  etc.,"  was  committed.  Coal  &  Coke  Co.  v.  Stauflfer,  17  A. 
B.  R.  573  (C.  C.  A.  Pa.,  affirming  In  re  International  Coal  Min.  Co.,  16  A.  B.  R. 
313,  143  Fed.  665,  D.  C.  Pa.);  White  Mountain  Paper  Co.  v.  Morse,  11  A.  B.  R. 
633,  137  Fed.  643  (C.  C.  A.,  affirming  In  re  White  Mountain  Paper  Co.,  11  A. 
B.  R.  491). 
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In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86,  114  Fed.  860  (D.  C.  Md.):  "The 
■question  raised  by  this  motion  to  quash  is  not  clear  of  difficulty,  but  it  seems 
that  it  must  be  solved  by  applying  the  broad  principle  that  the  National  Bank- 
rupt Law  is  to  govern  the  administration  of  the  estate  of  all  insolvent  debtors 
■who  are  within  its  provisions,  and  supersedes  all  the  State  laws  having  the 
like  object,  when  its  provisions  are  invoked  by  the  requisite  ^creditors,  and  acts 
•of  bankruptcy  are  proven.  The  Maryland  statute  for  winding  up  insolvent  cor- 
porations is  in  the  nature  of  a  proceeding  in  insolvency.  *  *  *  The  National 
Bankrupt  Act  of  1898  superseded  the  State  insolvent  laws,  and  now,  when 
commercial  and  manufacturing  corporations  are  so  numerous,  and  are  some- 
times used,  as  in  this  case,  more  as  a  cover  from  individual  liability  than  for 
more  legitimate  uses,  it  can  scarcely  be  supposed,  as  the  Bankrupt  Act  especially 
provides  for  proceedings  against  commercial  corporations,  that  it  was  intended 
that  such,  a  corporation  could  commit  acts  of  bankruptcy,  and  escape  "the  pro- 
visions of  the  Bankrupt  Act  by  applying  to  be  wound  up  under  the  State 
statute,  and  thus  defeat  the  operation  of  the  Bankrupt  Law.'' 

In  re  InternationalCoal  Min.  Co.,  16  A.  B.  R.  312,  143  Fed.  665  (D.  C.  Pa.): 
■"To  concede  the  contention  of  the  respondent  here,  that  the  sale  of  the  prop- 
erty of  the  alleged  bankrupt  by  the  sheriff  of  Philadelphia  county  on  this 
peculiar  writ  worked  a  dissolution  of  the  corporation  so  that  proceedings  in 
bankruptcy  could  not  be  instituted  against  it,  would  'result  in  the  anomalous 
situation  that  the  commission  of  an  act  of  bankruptcy  would  prevent  the  bankv 
rupt  act  from  taking  effect.'  But  even  under  the  act  of  1870  the  corporate  ex- 
istence does  not  entirely  disappear  upon  the  sale  of  the  property  and  franchises 
upon  an  execution  under  that  act,  because  the  act  'excepts  lands  held  in  fee' 
from  sale  on  the  special  fi.  fa.,  'which  must  be  proceeded  against  and  sold  in  the 
manner  provided  for  in  cases  for  the  sale  of  real  estate.'  The  title  to  this  ex- 
cepted real  estate  must  remain  in  the  corporation  until  sold,  and  a  dissolution 
cannot  take  place  so  long  as  this  asset  exists,  even  under  that  act.  But  even 
if  this  were  not  so,  the  Bankrupt  Act  would  so  far  control  the  matter  of  dis- 
solution of  the  insolvent  corporation  as  to  prevent  its  legal  extinction  by 
superseding  all  State  laws  in  conflict  with  its  provisions  to  an  extent  necessary 
to  enable  creditors  of  insolvent  corporations  to  have  the  assets  of  their  in- 
solvent debtor  administered  in  accordance  with  its  terms." 

Inferentially,  In  re  Storm,  4  A.  B.  R.  601,.  102  Fed.  618  (D.  C.  N.  Y.) :  "It  is 
contended  on  the  part  of  the  alleged  bankrupt  that  the  voluntary  proceedings 
for  the  dissolution  of  the  corporation  vacated  the  preference,  while  it  is  urged 
on  the  part  of  the  petitioner  that  the  proceedings  confirmed  the  preference 
inasmuch  as  the  lien  created  by  the  levy  upon  personal  property  would  be  con- 
firmed. The  levy  of  the  execution  created  a.  lien,  and  the  attention  of  the  court 
is  called  to  no  statute  providing  that  the  voluntary^  proceedings  should  dis- 
charge the  lien.  The  alleged  bankrupt  contends  that  voluntary  proceedings 
taken  by  a  corporation  for  dissolution  extinguish  the  liei^  of  all  levies  on 
executions.  But  it  is  not  thought  that  a  corporation  may  in  such  manner 
•escape  a  levy  upon  its  property.  Hence  it  is  concluded  that  the  alleged  bank- 
rupt suffered  numerous  judgments  to  be  entered  against  it;  executions  to  be 
issued  thereon,  levy  to  be  made,  and  property  to  be  advertised  for  sale,  and 
before  the  sale  took  proceedings  calculated  to  continue  the  benefit  of  the  levy. 
The  act  of  bankruptcy  was  committed,  and  this  court  has  jurisdiction  to  pro- 
ceed with  the  administration  of  the  estate.'' 

§  98.   Death  or  Insanity  after  Piling  of  Petition,  No  Abatement. 

— If,  however,  after  the  petition  is  filed,  the  debtor  dies  or  becomes  insane, 
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the  Bankruptcy  Court  does  not  lose  jurisdiction,  but.  proceeds  as  if  he 
were  still  alive  and  clothed  with  full  reason.  1=0 

Such  would  probably  be  the  ruling  in  the  absence  of  statu^-^,  but  §  8 
jxpressly  provides  that: 

"The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  but 
■the  same  shall  be  conducted  and  concluded  in  the  same  manner,  so  far  as  pos- 
sible, as  though  he  had  not  died  or  become  insane.'' 

And  this  is  so,  even  though  the  subpoena  has  not  been  served.'^s^ 

Shulte  V.  Patterson,  17  A.  B.  R.  99  (C.  C.  A.  Iowa):  "It  is  not  denied  that 
the  provision  of  the  Bankruptcy  Act  in  respect  of  the  death  of  the  bankrupt 
'prevents  the  abatement  of  a  proceeding  which  has  once  been  commenced  and 
is  pending,  but  it  is  said  that  it  does  not  apply  in  a  case  which,  although  the 
petition  has  been  filed,  process  has  not  been  served  upon  the  bankrupt.  But 
here  again  we  are  met  with  the  express  provision  of  the  Act  that,  when  the 
petition  is  filed,  that  is  the  commencement  of  the  proceedings;  and  "when  pro- 
ceedings have  been  commenced  they  must  be  said  to  be  pending.  In  actions 
that  do  not  abate  by  the  death  of  the  defendant,  and  the  one  before  us  is  of 
that  character,  it  is  not  always  necessary  to  their  continuance  that  service  of 
process  shall  have  been  previously  made  upon  the  defendant." 

Thus,  his  right  to  a  discharge  will  not  be  affected  by  his  death  ;i^2  nor 
by  his  becoming  insane  ;i8*  but,  in  the  latter  instance,  a  guardian  ad  litem 
should  be  appointed  for  him.^^* 

§  99.  Rights  of  Widow  and  Children  on  Bankrupt's  Death  after 
Piling  of  Petition  and  before  Adjudication. — If  the  bankrupt  die, 
after  the.  filing  of  the  petition  but  before  adjudication,  his  widow  and 
children  will  be  entitled  to  the  usual  allowances : 

Proviso  of  §  8:  "Provided,  that  in  case  of  death,  the  widow  and  children  shall 
be  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the  laws  of  the  state 
of  the  bankrupt's  residence." 

This  section  has  been  wrongly  construed  to  mean  that,  even  after  ad- 
judication of  bankruptcy  and  after  the  election  of  a  trustee  and  when 
the  estate  is  fully  launched  in  the  process  oi  administration,  if  the  bank- 
rupt die,  at  once  the  further  administration  is  to  bfe  changed  so  as  to  allow 

150.  In  re  Spalding,  14  A.  B.  R.  129,  134,  139  Fed.  343  (C.  C.  A.  N.  Y.,  re- 
versing, on  other  grounds,  13  A.  B.  R.  333,  D.  C.  N.  Y.);  In  re  Hicks,  6  A.  B. 
R.  183,  107  Fed.  910  (D.  C.  Vt.).  No  abatement  of  involuntary  proceedings  by 
death  of  bankrupt  after  petition  filed  and  before  adjudication.  Shulte  v.  Patter- 
son, 17  A.  B.  R.  99  (C.  C.  A.  Iowa).  Obiter,  In  re  Benedict,  15  A.  B.  R.  338, 
140  Fed.  55  (D.  C.  Wis.).  In  re  Risteen,  10  A.  B.  R.  494,  133  Fed.  732  (D.  C. 
Mass.).  Compare,  under  law  of  1867,  Frazier  v.  McDonald,  8  N.  B.  R.  237, 
Fed.  -Cases,  No.  5,073. 

151.  Compare,  "Commencement  of  Proceedings,"  post,  §  306,  et  seq. 

152.  Obiter,  In  re  Miller,  13  A.  B.  R.  345  (D.  C.  Pa.). 

153.  In  re  Miller,  13  A.  B.  R.  345  (D.  C.  Pa.). 

154.  In  re  Burka,  5  A.  B.  R.  843,  107  Fed.  674  (D.  C.  Tenn.). 
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the  widow  and  children  their  year's  support,  etc.  ;^^^  provided  the  assets 
have  not  already  been  distributed.^^" 

As  to  dower  the  situation  is  clear,  for  dower  is  an  inchoate  estate 
or  interest  likely  to  ripen  into  consummation  at  any  time,  and  the  assets 
come  into  the  bankruptcy  court  already  burdened  therewith.^^'^  Dower 
rights  are  not  lost  by  virtue  of  bankruptcy  proceedings;^^*  except  as  to 
personalty  allowed  by  statute  "as  part  of  dower,"  which  will  not  be  allowed 
if  the  bankrupt  does  not  die  until  after  adjudication. ^^^ 

But  as  to  the  newly  arising  right  to  the  widow's  allowance,  as  held  by 
these  decisions,  much  confusion  results. 

A  logical  consequence  of  these  rulings — In  re  Parschen,  In  re  Newton 
and  In  re  Slack — would  seem  to  be  that  both  the  bankrupt  could  have 
his  exemptions  and  then,  dying,  his  widow  would  have  her  widow's  al- 
lowance, in  addition  to  doweh  Certainly,  the  title  to  exempt  property 
never  passes,  so  the  exempt  property  may  not  be  retained  by  the  trustee 
even  though  not  formally  set  apart  until  after  the  bankrupt's  death,  but 
must  be  delivered  to  the  deceased  bankrupt's  representatives,  for  the 
trustee  has  title  only  as  of  the  date  of  the  adjudication  and  at  that  date 
the  bankrupt  was  alive  and  entitled  to  the  exemptions  claimed.  How 
these  rulings  can  be  harmonized  with  the  usual  procedure  in  cases  of 
assigned  estates  is  hard  to  discover.  Title  passes  to  the  trustee  as  of  the 
date  of  the  adjudication.  On  that  date  the  wife  had  inchoate  dower 
rights  but  no  right  to  allowances.  Now,  according  to  the  disapproved 
cases,  owing  to  the  happening  of  this  subsequent  contingency  of  death,  the 
title  thus  already  conveyed  to  the  trustee  is  pro  tanto  defeated. 

Pratt  V.  Bothe,  13  A.  B.  R.  533,  130  Fed.  670  (C.  C.  A.  Ky.) :  "The  Bank- 
ruptcy Act  makes  a  final  and  sharply  defined  line  in  respect  of  the  power  of 
the  bankrupt  over  his  estate  and  the  distribution  of  it  as  of  the  date  of  the 
filing  of  the  petition  against  him.  From  that  time  his  assets  are  in  gremio 
legis,  and  he  cannot,  unless  he  compounds  with  his  creditors,  bind  his  assets. 
He  may,  of  course,  make  new  contracts  and  incur  new  obligations,  but  they 
are  not  chargeable  to  the  funds  which  have  become  vested  in  the  trustee  until 
they  have  subserved  the  purpose  of  the  bankruptcy  proceedings,  when,  if  any- 
thing remains,  he  acquires  it." 

Subsequent  death  of  the  assignor  does  not  accomplish  so  much  in  cases 
of  general  assignments  for  the  benefit  of  creditors.  Moreover,  the  rul^ 
would  not  work  uniformly.  In  estates  where  the  trustee  had  been  quick 
in  distributing  the  assets  or  the  bankrupt  slow  in  dying,  the  widow  would 

155.  In  re  Parschen,  9  A.  B.  R.  389,  119  Fed.  976  (D.  C.  Ohio);  In  re  Newton, 
10  A.  B.  R.  345,  122  Fed.  103  (D.  C.  Conn.). 

156.  Inferentially,  In  re  Slack,  7  A.  B.  R.  121,  111  Fed.  523  (D.  C.  Vt.).  But, 
contra,  see  In  re  Seabolt,  8  A.  B.  R.  57,  113  Fed.  766  (D.  C.  N.  C). 

157.  In  re  McKenzie,  15  A.  B.  R.  683,  142  Fed.  383  (C.  C.  A.  Ark.). 

158.  In  re  Slack,  7  A.  B.  R.  131,  111  Fed.  523  (D.  C.  Vt.). 

159.  In  re  McKenzie,  13  A.  B.  R.  237,  132  Fed.  986  (D.  C.  Ark.). 
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not  get  her  allowance  ;^^°  unless  the  trustee  should  sue  the  creditors,  each 
for  his  pro  rata  share  of  the  amount  distributed.  Furthermore,  who  is  to 
fix  the  amount  of  the  widow's  allowance?  Certainly  not  the  bankruptcy 
court,  for  it  has  not  the  machinery.  If  it  is  to  be  fixed  by  the  Probate 
or  Surrogate  Court,  then  suppose  it  is  fixed  at  so  Jiigh  a  figure  that  the 
bankruptcy  trustee  would  not  have  funds  enough  to  pay  it? 

All  these  difficulties  indicate  that  the  two  decisions  of  In  re  Parschen 
and  In  re  Newton  do  not  state  the  true  rule,  even  as  inferentially  modified 
by  the  decision  In  re  Slack,  70,  denying  the  right  where  all  the  assets  have 
been  distributed.  The  phrase,  "the  proceedings  shall  not  abate,"  has 
reference  exclusively  to  the  pendency  of  a  petition  before  adjudication, 
not  to  the  administration  of  an  estate  the  title  to  which  has  already 
irrevocably  passed  to  creditors  by  virtue  of  the  adjudication. 

§  100.   Their  Rights  Where  Death  Occurs  after  Adjudication. — 

The  true  rule  is  that,  if  the  death  of  the  bankrupt  occur  after  the  ad- 
judication, the  widow  and  children  may  not  claim  allowances  out  of  the 
bankrupt  estate;  their  only  right  is  to  go  into  the  State  Court  and  get, 
their  allowance  there  out  of  whatever  estate  the  bankrupt  had  at  the  time 
of  his  death,  including  any  unused  exempt  property.!®^ 

In.  re  Seabolt,  8  A.  B.  R.  57,  113  Fed.  766  (D.  C.  N.  C.) :  "The  question  then 
remaining  in  this  regard  is  whether  Seabolt,  having  died  after  the  proceedings 
in  bankruptcy  were  commenced,  and  after  the  consent  of  the  partners  was  had 
for  exemptions  from  the  partnership  effects,  the  allotment  which  he  would 
have  taken  had  he  lived  vests  in  his  administrator.  It  is  my  opinion  that  it 
does.  A  creditor  pursuing  a  debtor  by  execution  or,  other  legal  proceeding, 
for  the  purpose  of  subjecting  his  property  to  the  payment  of  his  debt,  does  not 
acquire  a  lien  upon  that  part  of  the  debtor's  personalty  which  is  exempted  by 
the  law.  The  exemption  in  North  Carolina  is  in  favor  of  a  debtor  against 
jxecution  for  debt. 

"The  purpose  of  the  law  iindoubtedly  is  to  save  the  exempted  property  from 
sale  at  the  hands  of  creditors,  for  the  benefit  of  the  debtor  and  his  family.  This 
is  no  doubt  the  humane  object  which  the  framers  of  our  constitution  and  the 
makers  of  our  exemption  laws  had  in  view.  A  statute  of  exemption  is  properly 
a  Temedial  statute,  evidently  intended  to  prevent  families  from  being  stripped 
of  their  last  means  of  support,  and  left  to  suffer,  or  cast  as  a  burden  upon  the 
public,  and  to  rescue  them  from  the  hands  of  unfeeling  creditors.  Leavitt  v. 
Metcalf,  19  Am.  Dec.  718.  It  would  be  a'  strange  construction  of  the  law,  there- 
,  fore,  to  hold  that,  whilst  the  exemption  would  obtain  against  what  is  known  as 
an  execution,  or  other  final  process  issued  for  the  collection  of  a  debt,  it 
could  still  be  swept  away  by  another  proceeding  on  the  part  of  creditors,  and 

160.  Inferentially,  In  re  Slack,  7  A.  B.  R.  121,  111  Fed.  533  (D.  C.  Vt.). 

161.  Contra,  In  re  Newton,  10  A.  B.  R.  345,  122  Fed.  103  (D.  C.  Conn.);  also 
contra.  In  re  Parschen,  9  A.  B.  R.  389,  117  Fed.  976  (D.  C.  Ohio).  Compare,  In  re 
Slack,  7  A.  B.  R.  121,  111  -Fed.  523  (D.  C.  Vt.),  where  the  decision  denying  the 
allowance  is  based  on  the  fact  that  all, assets  had  already  been  distributed,  and 
on  the  law  of  Vermont  that  all  debts  are  first  to  be  paid  and  the  allowance  to 
be  granted  only  out  of  the  surplus. 
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the  debtor  and  his  family  thus  be  deprived  of  its  benefits.  The  right  to  the 
exemption  accrued  to  the  debtor  when  the  creditors  instituted  proceedings  in 
bankruptcy  to  subject  his  property  to  the  payment  of  his  debts,  and  upon  the 
appointment  of  a  trustee  in  bankruptcy  the  title  of  the  property  reserved  by 
the  law  as  the  debtor's  exemption  did  not  vest  in  such  trustee,  but  remained  in 
the  debtor,  awaiting  the  mere  legal  formality  of  having  it  appraised  and  set 
apart  to  him.  This  being  the  case,  the  exempted  property  which  would  have 
been  set  apart  and  allotted  to  Seabolt  had  he  lived  remained  a  part  of  his  estate 
at  his  death,  and  belongs  to  his  administrator,  and  not  to  the  trustee  in  bank- 
ruptcy; *  *  *  Therefore,  when  the  administrator  of  Seabolt  has  in  hand 
the  money  paid  to  him  by  the  trustee  for  the  personal  exemption,  so  much  of 
it  as  is  necessary  can  be  set  apart  as  a  year's  support  to  the  widow  by  a  pro- 
ceeding in  the  State  court  under  the  statute  providing  for  such  cases." 

In  re  McKenzie,  15  A.  B.  R.  684,  143  Fed.  383  (C.  C.  A.  Ark.,  aifirming  13 
A.  B.  R.  227) :  "Clause  5  of  §  70  (a)  defines  the  property  to  which  the  trustee 
in  bankruptcy  took  title  in  this  case  and  hence  it  is  the  only  one  that  it  is  neces- 
sary for  us  to  consider.  *  *  *  While  she  has  an  inchoate  right  of  dower  in 
the  real  estate  of  her  husband  while  living,  she  has  no  right  whatever  in  hi^ 
personal  property  until  his  death.  Her,  interest  in  the  latter  does  not  accrue 
until  he  dies,  and  then  it  attaches  to  the  personal  property  of  which  he  was 
seised  or  possessed  at  his  death,  only    *    *    *. 

"The  adjudication  in  bankruptcy  and  the  appointment  and  qualification  oi 
the  trustee,  disseised  and  dispossessed  the  bankrupt  of  all  his  personal  estate 
not  exempt  from  execution  long  before  his  death.  Since  at  the  time  of  his 
death  he  was  neither  seised  nor  possessed  of  any  of  it,  the  logical  and  unavoid- 
able conclusion  is  that  his  widow  had  no  right  of  dower  or  other  interest  in  it 
under  this  statute,  and  her  claim  to  it  cannot  be  sustained.  So  are  the  de- 
cisions of  the  highest  judicial  tribunal  of  Arkansas  whose  construction  of  these 
statutes  of  that  State  is,  upon  familiar  principles,  controlling  in  this  case.  In 
cases  wherein  the  debtor  died  while  he  was  the  owner  and  in  possession  of 
personal  estate,  the  claim  of  the  widow  to  one-third  of  it  has  been  sustained  by 
the  court  and  declared  to  be  superior  to  that  of  his  creditors.    *    *    * 

"But  in  cases  where  the  husband  died  after  he  had  parted  with  the  title  ot 
possession  of  his 'personal  property  the  claim  of  the' widow  to  a  right  of  dower 
or  other  interest  therein  under  the  statutes  of  Arkansas,  superior  to  that  of 
his  creditors,  was  denied  on  the  ground  that  ownership  and  possession  at  the 
time  of  the  death  of  the  husband  were  indispensable  conditions  of  the  mainte- 
nance of  such  a  claim.'' 

In  re  McKenzie,  13  A.  B.  R.  227  (D.  C.  Ark.,  affirmed  in  15  A.  B.  R.  679): 
"But  it  is  claimed  by  counsel  for  the  widow  that  the  Bankruptcy  Act  extends 
the  right  of  a  widow  to  dower  to  the  time  the  personalty  of  the  estate  is 
actually  distributed,  and  that  in  contenrKplation  of  law  the  bankrupt  is  seised  and 
possessed  of  the  bankrupt  estate,  for  the  purpose  of  the  widow's  dower,  until 
the   proceeds  are  actually   distributed  among  the  creditors. 

"If  this  proviso  were  to  be  considered  regardless  of  any  of  the  other  provi- 
sions of  the  Bankruptcy  Act  or  the  provisions  of  the  former  bankruptcy  acts, 
there  might  be  some  reason  for  this  contention;  but  it  is  a  well  settled  rule  of 
law  that  in  construing  any  section  of  a  statute  the  intention  of  the  Legislature 
must  be  gathered  from  the  entire  Act,  and  every  part  of  it  must  be  taken  into 
consideration,  and  comparison  may  also  be  made  with  statutes  in  pari  materia. 
Kohlsaat  v.-  Murphy,  96  U.  S.   153,  24  L,.  Ed.  844. 

"The  Bankruptcy  Act  of  1841  contained  a  similar  provision  as  to  the  rights 
of  wives  in  relation  to  dower.     Section  2  of  the  Act,  ch.  9,  5  Stat.  442. 
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"In  Worcester  v.  Clark,  2  Grant  Cas.  (Pa.)  84,  the  Court  had  held  in  con- 
struing that  Act,  that  this  proviso  alone  saved  the  right  of  dower,  but  this  was 
■expressly  overruled  by  the  Supreme  Court  in  Porter  v.  Lazear,  109  U.  S.  84,  89,  3 
Sup.  Ct.  58,  61,  27  L,.  Ed.  865,  where  the  court  say: 

"  'Upon  this  question  of  construction  we  are  not  bound  by  the  opinion  of  the 
State  court,  and  have  no  hesitation  in  disapproving  the  dictum,  and  in  holding 
that  the  proviso  ruled  on  was  not  in  the  nature  of  an  exception  to,  or  restric- 
tion upon,  the  operative  words  of  the  act,  but  was  a  mere  declaration,  inserted 
for  greater  caution,  of  the  construction  which  the  act  must  have  received  with- 
out any  such  proviso,  and  that  the  omission  of  the  proviso  in  the  recent  Bank- 
rupt Act  (referring  to  the  Act  of  1867,  Bankrupt  Act,  March  2,  1867,  ch.  176,  14 
Stat.  517)  does  not  enlarge  the  effect  of  the  assignment  or  of  the  sale  in  bank- 
ruptcy, so  as  to  include  lawful  rights  which  belong,  not  to  the  bankrupt,  but  to 
his  wife.' 

"Section  70  of  the  present  Act  vests  the  title  of  the  bankrupt's  estate  in  the 
trustee  as  of  the  4^te  he  was  adjudged  a  bankrupt.  Under  the  Act  of  1867 
(Rev.  St.,  §  5044),  the  title  to  the  bankrupt's  estate,  which  vested  in  the  as- 
signee, related  back  to  the  filing  of  the  petition.  Section  8  of  the  present  Act 
(Act,  July  1,  1898,  ch.  541,  30  Stat.  549,  U.  S.  Comp.  St.  1901,  p.  3424),  provides 
that:  'The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  but 
the  same  shall  be  conducted  and  concluded  in  the  same  manner,  so  far  as 
possible,  as  though  he  had  not  died  or  become  insane.' 

"Under  the  Bankruptcy  Act  of  1867  (Rev.  St.,  §  5090),  the  proceedings  in 
bankruptcy  would  abate  upon  the  death  of  the  insolvent  if  it  occurred  prior  to 
the  issuing  of  the  warrant.  As  the  bankrupt  may  die  after  the  filing  of  the 
petition  before  there  is  an  adjudication,  and  consequently  before  the  title  to  the 
■estate  becomes  vested  in  the  trustee,  under  the  provisions  of  §  70,  and  the  pro- 
•ceedings  would  not  abate  by  reason  of  the  death,  there  might  have  been  some 
question  as  to  whether  the  widow  would  be  entitled  to  dower  in  the  personalty 
■of  her  husband  under  a  statute  such  as  is  in  force  in  the  State  of  Arkansas.  To 
remove  all  doubts  on  this  subject  this  provision  was  undoubtedly  enacted." 

§  101.  Dissolution  of  Corporation  after  Piling  of  Petition. — Sec- 
tion 8  has  been  held  applicable,  by  analogy,-  to  corporations.  The  dissolu- 
tion of  a  corporation  decreed  by  the  State  Court,  after  the  filing  of  the 
petition  in  bankruptcy,  will  not  abate  the  proceedings  in  bankruptcy,  this 
teing  ruled  in  analogy  to  the  principle  of  §  8.^*2 

168.  White  Mountain  Paper  Co.  v.  Morse,  11  A.  B.  R.  633,  127  Fed.  643  (C. 
C.  A.  N.  H.,  affirming  In  re  White  Mountain  Paper  Co.,  11  A.  B.  R.  491). 
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,  Acts  of  Bankruptcy. 

Synopsis  of  Chapter. 

§  108.  No    Act    Requisite    in    Voluntary    Bankruptcy — Petition    Itself    Act    of 

Bankruptcy. 
§  103.  But  Requisite  in  Involuntary  Bankruptcy. 

DIVISION  1. 
§  104.  First   Act   of   Bankruptcy — Fraudulent   Transfers,    Removals    and    Con- 
cealments. ' 
§  105.  Is  Historically  Original  Act. 

§  106.  Same  as  Reprobated  at  Common  Law  or  by  Stat.  Eliz. 
§  107.  Meaning  of  "Removed." 
§  108.  Meaning  of  "Permit." 
§  109.  Actual  Intent  to  Defraud  Necessary. 
§  110.  Proof  of  Intent  Aided  by  Presumptions. 
§  111.  Thus,  Presumption  against  Fraud. 

S  113.  Thus,  Natural  and  Probable  Consequences  of  Act  Raise  Presumption. 
§  113.  Fraudulent  Intent  to  Be  Distinguished  from  Preferential  Intent. 
§  114.  Participation  of  Transferee  in  Fraudulent  Intent  Requisife. 
§  115.  Act  to  Be  within  Preceding  Four  Months. 
§  116.  Insolvency  of  Debtor  Not  Requisite,  Prima  Facie. 

DIVISION  2. 
§  117.  Second  Act  of  Bankruptcy — Preferences. 
§  118.  Intent  to  Prefer  and  Intent  to  Defraud  Different. 
§  119.  Definition  of  Preference. 
J-  120.  All  Elements  of  Preference  Must  Exist. 
§  121.  Thus,   Depletion   of   Insolvent   Estate   Implied. 
§  122.  Thus,  Fraudulent  or  Fictitious  Debt  Not  Implied. 
§  133.  Thus,  Creditor's  Claim  Must  Be  Pre-Existing  Debt. 
§  124.  Thus,    "Transfer"    by    Debtor    or    Seizure    with    Debtor's    Acquiescence 

Requisite.  ; 
§  125.  Thus,  Transfer  Must  Have  Been  to  Apply  on  Debt. 
§  126.  Thus,  Debtor  Must  Have  Been   Insolvent. 
§  127.  Must  Be  within  Preceding   Four   Months   or   Notorious   Possession   Be 

Taken.' 
§  128.  Must  Give  Recipient  Greater  Percentage  than  Other  Creditors. 
§  129.  Debtor's  Intent  to  Prefer  Requisite. 
^  130.  Creditor's  Intent  Immaterial. 
§  131.  Proof  of  Intent  to  Prefer. 
§  132.  Proof  of  Intent  to  Prefer  Aided  by  Presumptions. 

DIVISION  3. 
§  133.  Third    Act    of    Bankruptcy — Preferences    by    Legal    Proceedings    Not 

Vacated. 
§  134.  No  Fraudulent  Intent  Implied. 

§  135.  Intent  to  Prefer  Not  Requisite,  So  Long  as  Actual  Preference  Exists. 
§  136.  "Continuing  Consent." 
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§  137.  Debtor's  Resistance  to  Suit  without  Release  of  rroperty,  meirectuai. 

§  138.  Preference  Must   Have   Been   Obtained  Thereby. 

§  139.  Legal  Proceedings  Must  Have  Created  the  Preference. 

§  140.  Vacating  of  Preference  Ineflfectual  unless  Accomplished  at  Least  Five 

Days  before  Sale. 
§  141.  "At  Least  Five  Days  before  a  Sale,  etc." — Meaning  of  Term. 
§  143.  How  Vacating  Accomplished  and  How  Not. 
I  143.  Lien    Must    Be    Obtained   within    Four    Months — Mere    Enforcement   of 

Lien  Obtained  before,  Insufficient. 

DIVISION  4. 
S  144.  No  Implication  of  Fraud  in  Fourth  Act. 

SUBDIVISION   "a." 
§  145.  A  General  Assignment,  Act  of  Bankruptcy. 
§  146.  Assignment  Must  Be  General. 

§  147.  Insolvency  Not  Requisite  in  Chief  nor  Competent  as  Defense. 
■§  148.  Tntent  to  Defraud   Not  Requisite. 
§  149.  Assignment  Need  Not  Work  Preference. 


§  150.  Receiverships  Not  Considered  "Equivalent"  of  General  Assignments. 

§  151.  Receiverships  and  Trusteeships  as  Acts  of  Bankruptcy. 

§  152.  As  to  Receiverships  Applied  for  by  Debtor — Debtor  Must  Have  Ap- 
plied  Therefor. 

§  153.  Debtor  to  Be  Insolvent  at  Time  of  Application,  ind  Insolvent  Accord- 
ing to  Bankruptcy  Definition. 

§  154.  And  Burden  of  Proof  of  Insolvency  Not  Shifted  by  Debtor's  Failure  to 
Produce   Biooks  and  Appear  for   Examination  at  Trial. 

§  155.  As  to  Receiverships  "Because  of  Insolvency" — Actual  Insolvency  Not 
Requisite. 

§  156.  And  "Insolvency''  Alleged  Need  Not  Be  Insolvency  According  to  Bank- 
ruptcy Definition. 

§  157.  But  "Insolvency"  Must  Be  Ground  for  Receivership  by  State  Law,  and 
Appointment  Based  on  That  Ground. 

§  158.  And  Ground  of  Receivership,  as  Being  "Insolvency"  Provable  Only  by 
Record,   unless    Record   Silent. 

§  159.  Receiver  Appointed  but  Not  on  Ground  of  Insolvency,  Not  This  Act 
of  Bankruptcy. 

§  160.  Appointment  of  Trustee  as  Act  of  Bankruptcy  Not  Necessarily  Ap- 
pointment by  Court. 

DIVISION  5. 
§  161.  Fifth  Class  of  Acts  of  Bankruptcy. 
§  162.  No   Fraud   Implied. 
§  163.  Purpose  of  Act. 

§  164.  Voluntary  Petition  Itself  a  Commission  of  Fifth  Act  of  Bankruptcy. 
§  165.  Admission  to  Be  Unqualified. 
§  166.  Mere  Admission  of  Insolvency  Insufficient. 
§  167.  Admissions  by  Boards  of  Directors  of  Corporations. 
^  168.  Such  Written  Admissions  by  Corporations   Not  Contrary  to  Prohibition 

against  Voluntary  Bankruptcy  of  Corporation. 
§  169.  Admissions  by   Partners. 
§  170.  Insolvency  Not  Requisite,  nor  Is  Insolvency  Competent,  as  Defense. 
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DIVISION   6. 
§  171.  Imputed  Acts  of  Bankruptcy — Agents  of  Corporations  and  Partners. 
§  172.  Burden  of  Proof  in  Prosecuting  Bankruptcy  Petition,  on  Creditors. 
§  173.  Intent  Necessary  Only  in  First  Two  Acts. 

§  174.  Insolvency  Requisite  in  All  Instances,  Except  "Fraudulent  Transfers," 
"Assignments,"  Receiverships  "Because  of"  Insolvency,  and  "Written 
Admissions."  , 

§  175.  When  Creditors  to  Prove   Insolvency  in  Chief,  It  Must  Be  Insolvency 

at  Time  Act  Committed. 
§  176.  When   Insolvency  Not  Part  of  Creditors'  Case  but  Solvency  Available 

as  Affirmative  Defense  at  Date  of  Solvency,  What? 
§  177.  Insolvency  Not  Necessary  Element  of  Creditors'  -Case  under  First  Act, 

but  Solvency  Complete  Bar  in  Defense. 
§  178.  Burden  of  Proof  of  Insolvency  under  Second  and  Third  Acts   on  Pe- 
titioning  Creditors. 
§  179.  But   Debtor   to   Appear   and   Also   Produce   Books   at   Trial,   to   Afford 

Discovery. 
§  180.  Destruction  or  Loss  of  Adequate  Books,  or  Failure  to  Keep  Them,  No 

Excuse. 
§  181.  Query,  Whether  Requirement  of  Production  of  Account  Books  at  Time 
of  Trial,  etc.,  Applies  to  Receiverships  as  Acts  of  Bankruptcy. 

DIVISION  7. 
§  182.  Four   Months  Time  for   Filing  of  Petition. 
§  183.  Continuing  Concealments. 

§  184.  Date  of  Levy  Controls  Where  Preference  by  Legal  Proceedings. 
§  185.  Four  Months  Not  to  Expire  until  Four  Months  from  Recording,  Where 

"Requisite;"  or  from  Notorious  Possession,  Where  Not. 
§  186.  Either  Re'cord,  etc.,  or  No'tice,  or  Notorious  Possession,  Suffices. 
§  187.  Only  Such  Notorious  Possession  Requisite  as  Property  Susceptible  of. 
§  188.  Date  of  Filing  Petition,  Not  Issuance  nor  Service  of  Subpoena,  Controls. 
§  189.  Computation  of  Time  of  Four   Months   Period. 

§  102.  No  Act  Requisite  in  Voluntary  Bankruptcy — Petition  It- 
self Act  of  Bankruptcy. — Voluntary  bankruptcy  need  not  be  based 
on  the  commission  of  an  act  of  bankruptcy,  or,  rather,  the  act  of  bank- 
ruptcy upon  which  it  is  based  is  the  written  admission  contained  in  the 
voluntary  petition  itself  of  the  bankrupt's  inability  to  pay  his  debts  and  his 
desire  to  be  adjudged  bankrupt  for  that  cause,  such  written  admission  itself 
constituting  the  fifth  class  of  acts  of  bankruptcy  enumerated  in  the 
statute.^ 

National  Bk.  v.  Moyses,  8  A.  B.  R.  10,  186  U.  S.  181:  "The  petition  must 
state  that  'petitioner  owes  debts  which  he  is  unable  to  pay  in  full'  and  that 
'he  is  willing  to  surrender  all  his  property  for  the  benefit  of  his  creditors, 
except  such  as  is  exempt  by  law.'     This   establishes  those  facts   so  far  as  a 

1.  See  post,  §  164.  In  re  Fowler,  Fed.  Cases,  No.  4,99C;  Blake  v.  Valentine 
Co.,  1  A.  B.  R.  372,  89  Fed.  691  (D.  C.  Calif.). 
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decree  of  bankruptcy  is  concerned,  and  be  has  committed  an  act  of  bankruptcy 
in  filing  the  petition." 

In  re  Forbes,  11  A.  B.  R.  791,  128  Fed.  137  (D.  C.  Mass.):.  "A  voluntary 
petition  isjtself  treated  as  an  act  of  bankruptcy." 

§  103.  But  Requisite  in  Involuntry  Bankruptcy.— But  involuntary 
bankruptcy  must  be  based  on  the  commission  of  an  act  of  bankruptcy, 
and  what  constitutes  such  act  is  prescribed  by  statute. 

Not  even  every  person  nor  corporation  nor  partnership  included  in  the 
various  classes  heretofore  considered  as  being  subject  to  involuntary  bank- 
ruptcy, may  be  forced  into  bankruptcy.  Other  conditions  must  also,  at  the 
same  time,  exist.  Such  person  or  corporation  or  partnership  must  have 
cbmmitted  what  is  termed  an  act  of  bankruptcy. 

The  Bankruptcy  Act  was  not  intended  to  cover  all  cases  of  insolvency, 
but  only  such  cases  as  are  within  its  grovisions.^ 

Singer  v.  Nat'l  Bedstead  Co.,  11  A.  B.  R.  379  (N.  J.  Ch.):  "The  present 
'system  of  bankruptcy,'  which  Congress  saw  fit  to  enact  in  1898,  does  not 
pretend  to  cover  the  whole  field  of  either  voluntary  or  involuntary  bank- 
ruptcy and  insolvency." 

Thus,  the  mere  fact  that  an  individual  or  copartnership  refuses  or  is 
unable  to  pay  his  or  its  debts  is  not  an  act  of  bankruptcy,  although  it  may 
be  evidence  of  insolvency. 

Davis  V.  Stevens,  4  A.  B.  R.  763,  104  Fed.  235  (D.  C.  S.  Dak.):  "It  might 
be  evidence  of  insolvency,  but  the  mere  fact  that  an  individual  or  copartnership 
refuses  to  pay  his  or  its  debts  is  not  an  act  of  bankruptcy." 

And  the  statute  specifies  what  acts  constitute  acts  of  bankruptcy. 

Bankr.  Act,  §  3  (a) :  "Acts  of  bankruptcy  by  a  person  shall  consist  of  his 
having  (1)  conveyed,  transferred,  concealed  or  removed  or  permitted  to  be 
concealed  or  removed,  any  part  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors  or  any  of  them;  or, 

"(2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one  or 
more  of  his.  creditors  with  intent  to  prefer  such  creditors  over  his  other  cred- 
itors; or, 

"(3)  suffered  or  permitted,  while  insolvent,  any  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings,  and  not  having  at  least  five  days  before  a 
sale  or  final  disposition  of  any  property  affected  by  such  preference,  vacated 
or  discharged  such  preference;  or, 

"(4)  made  a  general  assignment  for  the  benefit  of  his  creditors,  or  being 
insolvent,  applied  for  a  receiver  or  trustee  for  his  property,  or  because  of 
insolvency  a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under 
the  laws  of  a  State,  of  a  Territory  or  of  the  United  States,  or, 

"(5)  admitted  in  writing  his  inability  to  pay  his  debts  and  his  willingfness 
to  be  adjudged  a  bankrupt  on  that  ground." 

2.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  130  Fed.  179  (D.  C.  Del.). 
Also,  see  ante,  §§  10,  21. 
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Division  1. 

First  Act  ov  Bankruptcy  ;  Transfers,  ConceaIvMEnts  and  Removai<s 
WITH  Intent  to  Hinder,  Dei<ay  and  Defraud.  ' 

§  104.  First  Act  of  Bankruptcy — Fraudulent  Transfers,  Removals 
and  Concealments. — A  debtor  has  committed  an  act  of  bankruptcy  if 
within  four  months  preceding  the  filing  of  the  petition  against  him  he 
has  conveyed,  transferred,  concealed  or  removed  or  permitted  to  be  con- 
cealed or  removed  any  part  of  his  property  with  intent  to  hinder,  delay 
and  defraud  his  creditors  or  any  of  them  (such  four  months  not  expiring 
until  four  months  from  the  date  of  recording  or  registering,  where  re- 
cording or  registering  is  required  or  permitted,  or  where  not  so  requires! 
or  permitted,  then  from  the  date  of  taking  notorious,  exclusive  and 
continuous   possession  )  .■* 

§  105.  Is  Historically  Original  Act. — The  first  of  these  classes, 
namely,  the  class  consisting  of  transfers,  concealments  and  removals  oi 
property,  with  intent  to  hinder,  delay  or  defraud  creditors,  is  the  only  one 
that  is  not  of  comparatively  modern  origin.  This  class  might,  indeed,  be 
denominated  the  original  class,  for  it  will  be  remembered  that  the  firsi 
bankruptcy  act  of  England,  the  Statute  of  King  Henry  VIH  (see  Introd., 
§  (s)>  P-  5)'  onty  mentioned  as  its  object  those  "divers  and  sundry  persons 

3.  Bankr.  Act,  §§  3  (a)  (1);  3  (b).  See  post,  §  185.  Distinction  betweer 
"concealment"  and  "transfer."  Bank  v.  DePauw  Co.,  5  A.  B.  R.  345  (C.  C.  A 
Ills.). 

Instances  of  transactions  held  to  hinder,  delay  and  defraud  creditors  undei 
the  first  class  of  acts  of  bankruptcy:  , 

1.  Discounted  notes  paid  before  maturity  and  the  greater  part  of  the  debtor's 
property  transferred  to  certain  preferred   creditors.     In   re  T.   &  J.   Farrell,  S 

A.  B.  R.  341  (Ref.  N.  Y.). 

2.  Violation  of  sales  of  merchandise  stock  in  bulk  law.  In  re  T.  &  J.  Farrell, 
9  A.  B.  R.  341  (Ref.  N,  Y.). 

3.  Payment  of  individual  debt  out  of  partnership  funds.     In  re  Gillette,  5  A 

B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.). 

4.  Absconding  debtor  running  away  to  avoid  criminal  prosecution  and  carry- 
ing with  him  assets  not  exempt  from  execution.  In  re  Filer,  5  A.  B.  R.  333, 
108  Fed.  209  (D.  C.  N.  Y.). 

5.  Chattel  mortgage  made  within  the  four  months  for  a  present  loan  tc 
prefer  certain  creditors,  of  which  purpose  mortgagee  had  notice  or  reasonable 
grounds  of  inference,  is  in  bad  faith  and  constitutes  an  effort  to  hinder  and  de- 
lay creditors  under  §  3,  1.     Obiter,  In  re  Pease,  12  A.  B.  R.  66,  129  Fed.  446  (D 

C.  Mich.). 

6.  Assignment  of  individual  assets  of  partners  in  bank  partnership  to  re- 
ceiver of  the  firm  already  in  charge  of  the  firm  assets.  In  re  Salmon  &  Salmon 
16  A.  B.  R.  126,  143  Fed.  395  (D.  C.  Mo.). 

Instances  of  transactions  held  not  to  hinder,  delay  or  defraud  under  the  firsI 
class: 

1.  Mortgage  covering  all  debtor's  property,  but  sufficient  equity  left  to  tak( 
care  of  remaining  creditors.  Lansing  Boiler  &  Eng.  Wks.  v.  Ryerson,  11  A.  B 
R.  558  (C.  C.  A.  Mich.). 

2.  Evidence  too  vague.  In  re  Foster,  11  A.  B.  R.  131,  126  Fed.  1014  (D.  C 
Pa.). 

As  to  form  and  sufficiency  of  allegations  under  class  1  of  Acts  of  Bankruptcy 
see  post,  "Parties  and  Petition  in  Involuntary  Bankruptcy,"  Chap.  VI. 
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who  craftily  obtaining  in  their  hands  great  substance  of  other  men's 
goods,  do  suddenly  flee  to  parts  unknown  or  keep  their  houses,  not  minding 
to  pay  or  restore  to  any  of  their  creditors  their  debts  or  duties." 

§  106.  Same  as  Reprobated  at  Common  Law  or  by  Stat.  Eliz. — 

Class  1  of  Acts  of  Bankruptcy  (save  and  except  as  to  the  four  months' 
limitation)  is  also  the  same  class  reprobated  at  Common  Law  and  by 
the  Statute, of  Elizabeth,  as  being  transfers,  concealments  or  removals  of 
property  made  with  intent  to  hinder,  delay  or  defraud  creditors.* 

Lansing  Boiler  Works  v.  Ryerson,  11  A.  B.  R.  558,  138  Fed.  701  (C.  C.  A. 
Mich.) :  "It  is  to  be  observed  that  subsection  1  of  §  3  of  the  Bankrupt  Act 
makes  those  conveyances,  which,  by  the  common  law  and  the  statute  of 
Elizabeth,  were  held  void,  because  fraudulent,  a  ground  for  adjudicating  the 
grantor  a  bankrupt.  *  *  *  The  language  of  subsection  1  of  §  3  is  the 
familiar  language  of  statutes  against  conveyances  fraudulent  as  against  cred- 
itors, and  we  think  there  can  be  no  doubt  that  Congress  intended  the  words 
employed  should  have  the  same  construction  and  effect  as  have  for  a  long 
period  of  time  been  attributed  to  those  words." 

Some  decisions  erroneously  speak  of  "frauds  on  the  Bankruptcy  Act" 
as  being  acts  of  bankruptcy  although  falling  short  of  the  ordinary  defini- 
tions of  what  constitutes  a  hindering,  delaying  or  defrauding  of  cred- 
itors.s  But  the  courts  may  not  create  an  act  of  bankruptcy  not  specified 
in  the  statute. 

The  rules  of  law  relative  to  what  acts  are  comprehended  within  this 
class  1  of  acts  qf  bankruptcy,  namely,  as  to  what  amount  to  conveyances, 
transfers,  concealments  and  removals  of  property  made  with  intent  to 
hinder,  delay  or  defraud  creditors,  are  to  be  ascertained  from  the  decisions 
of  each  state  upon  the  subject  of  transfers,  concealments  and  removals  of 
property  with  intent  to  hinder,  delay  and  defraud  creditors,  at  any  rate 
where  not  modified  by  statute  from  what  constituted  such  fraud  at  com- 
mon law.  And  so  this  class  will  need  no  further  explanation  here.  It 
must  not  be  understood  from  this,  however,  that  the  class  is  of  compara- 
tive unimportance;  on  the  contrary,  this  class  has  always  been  reckoned 
one  of  the  gravest  and  most  frequently  occurring  acts  of  bankruptcy,  and. 
is  therefore  properly  placed  first  in  the  list  of  them. 

§  107.  Meaning  of  "Removed." — Thus,  the  word  "removed"  signi- 
fies here  an  actual  or  physical  change  in  the  position  or  locality  of  the 
property.® 

4.  Githens  z/.  Shififler,  7  A.  B.  R.  453,  113  Fed.  505  (D.  C.  Pa.).  Obiter,  In  re 
Bloch,  15  A.  B.  R.  751,  143  Fed.  674  (C.  C.  A.  N.  Y.).  Contra,  In  re  Salmon  & 
Salmon,  16  A.  B.  R.  127,  143  Fed.  395  (D.  C.  Mo.);  Rumsey  v.  Machine  Co.,  3 
A.  B.  R.  704,  99  Fed.  699  (D.  C.  Mo.). 

5.  Riirasey  v.  Novelty  Co.,  3  A.  B.  R.  704,  99  Fed.  699  (D.  C.  Mo.). 

6.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  130  Fed.  179  (D.  C.  Del.). 
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§  108.  Meaning  of  "Permit." — Thus,  also,  one  does  not  "permit"  a 
removal  who  has  neither  power  nor  right  to  prevent  it  ;^  nor  where  the  re- 
moval was  done  without  the  debtor's  knowledge  or  collusion.* 

§  109.  Actual  Intent  to  Defraud  Necessary. — An  actual  intent  ta 
hinder,  delay  or  defraud  creditors,  etc.,  must  be  proved.* 

Such  intent  involves  a  purpose  wrongfully  or  unjustifiably  to  prevent, 
obstruct,  embarrass  or  postpone  them  in  the  collection  or  enforcement  of 
their  claims. ^^ 

Lansing  Boiler  Works  v.  Ryerson,  11  A.  B.  R.  561,  128  Fed.  701  (C.  C.  A. 
Mich.):  "For  it  is  the  well  settled  law  that  a  conveyance  made  in  good  faith 
whether  for  an  antecedent  or  present  consideration  is  not  forbidden  by  such 
statute,  notwithstanding  the  effect  may.  be  that  it  hinders  or  delays  creditors- 
by  removing  from  their  reach  assets  of  the  debtor." 

Thus,  an  intent  to  avoid  distribution  in  the  bankruptcy  court  and  tO' 
fering  about  a  distribution  in  the  state  court  is  not  an  intent  to  hinder, 
delay  or  defraud. ^^ 

In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  120  Fed.  179  (D.  C.  Del.): 
'-'Where  an  insolvent  corporation,  against  which  a  bill  was  filed  alleging  its 
insolvency  and  praying  tlie  appointment  of  a  receiver,  made  answer  admitting 
its  insolvency,  and  a  receiver  was  thereupon  appointed  who  took  possession 
of  its  property,  the  corporation  did  not  thereby  permit  its  property  to  be 
removed,  with  intent  to  hinder  or  delay  its  creditors,  or  any  of  them  within 
the  meaning  of  section  3a  (1)  of  the  Bankruptcy  Act." 

Contra,  In  re  Salmon  &  Salmon,  16  A.  B.  R.  127,  143  Fed.  395  (D.  C.  Mo.): 
"Again,  although  the  conveyances  in  question  were  undoubtedly  made  in  good 
faith  for  the  purpose  of  paying  pro  rata  the  debts  of  the  makers,  without 
preferent-e  other  than  the  laws  of  the  State  provided,  and  although  they  might 
not  be  avoided  at  common  law  for  ajiy  fraud  inhering  therein,  yet  as  the 
making  of  these  conveyances,  taken  in  connection  with  the  transfer  of  all  the 
property  of  the  bank  theretofore  made,  must  inevitably  result  in  hindering 
?nd  delaying  the  creditors  of  the  grantors  in  the  collection  of  their  debts,  and 
as  the  grantors  in  the  making  of  these  conveyances  must  be  presumed  to- 
have  intended  the  natural  and  probable  eflfect  of  their  act,  it  must  be  held, 
as  a  matter  of  law,  the  makers  intended  thereby  to  hinder  and  delay  their 
creditors,  and  the  making  thereof  constitutes  an  act  of  bankruptcy." 
I 

Nor  is  an  intent  to  use  the  proceeds  of  a  cash  sale  of  all  one's  prop- 
erty to  pay  certain  creditors  in  preference  to  others,  a  fraudulent  intent, 
although  it  may  be  a  preferential  intent  ;i2  ^or  is  a  sale  made  by  an  in- 

7.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  120  Fed.  179  (D    C.  Del.). 

8.  Obiter,  In  re  Belknap,  12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Pa.). 

9.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  120  Fed.  179  (D.  C.  Del.). 
Impliedly,  In  re  Belknap,  12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Pa.). 

10.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  120  Fed.  179  (D.  C.  Del.). 

11.  Contra,  Rumsey  w.  Machine  Co.,  3  A.  B.  R.  704,  99  Fed.  699  (D    C    Mo.). 

12.  Githens  v.  Shiffler,  7  A.  B.  R.  453,  112  Fed.  505  (D.  C.  Pa.);  In  re  Belknap, 
12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Pa.). 
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solvent  to  raise  money  to  pay  off  a  creditor  who  is  threatening  criminal 
proceedings  and  who  eventually  does  reject  payment  and  institute  criminal 
proceedings  show  such  intent  ;i3  ^or  does  the  removal  of  goods  by  a  cred- 
itor in  the  bankrupt's  absence  without  legal  proceedings  and  without  the 
bankrupt's  collusion,  constitute  removal  by  the  bankrupt  with  intent  to 
defraud.i* 

But  such  intent  may  exist  and  the  transfer  be  voidable  as  to  creditors 
even  though  full  consideration  was  paid. 

Obiter,  In  re  Pease,  13  A.  B.  R.  66,  129  Fed.  446  (D.  C.  Mich.):  "Even 
though  a  present,  fair  consideration  be  paid  for  property  transferred  to  the 
hindrance,  delay  of  or  in  fraud  upon  creditors,  it  will  not  save  the  convey- 
ance. 'A  sale  may  be  void  for  bad  faith,  though  the  buyer  pays  the  full  value 
of  the  property  bought.'  This  is  the  consequence  where  his  purpose  is  to  aid 
the  seller  in  perpetrating  a  fraud  upon  his  creditors,  and  where  he  buys  reck- 
lessly or  with  guilty  knowledge." 

And  such  intent  must  be  proved  as  to  the  particular  transaction  im- 
peached.i^ 

§  110.  Proof  of  Intent  Aided  by  Presumptions. — The  existence  or 
absence  of  intent  to  hinder,  delay  and  defraud  may  be  aided  by  presump- 
tions. 

§  111.  Thus,  Presumption  against  Fraud. — Thus,  the  presumption 
is  against  fraud. 

•  Davis  V.  Stevens,  4  A.  B.  R.  763,  104  Fed.  235  (D.  C.  S.  Dak.):  "In  the 
absence  of  proof  as  to  when  and  how  assets  were  lost,  the  presumption  is- 
against  fraud." 

§  112.  Thus,  Natural  and  Probable  Consequences  of  Act  Raise 
Presumption. — But  an  actual  intent  to  defraud  will  be  presumed  when 
one  does  an  act  which  he  knows  will  produce  that  result,  or  the  natural 
and  necessary  effect  of  which  is  to  produce -it. i® 

Bean-Chamberlain  Mfg.  Co.  v.  Standard  Spoke  &. Nipple  Co.,  13  A.  B.  R.  610 
(C.  C.  A.  Mich.):  "For  the  court  to  have  complied  with  the  request  of  the 
appellant,  and  instructed  the  jury  that,  ignoring  the  natural  and  necessary 
result  of  the  transfers  made,  they  should  direct  their  attention  solely  to  tht 
good  faith  of  the  transaction,  and,  whatever  the  result  of  its  conduct,  acquit 
the  appellant  if  they  found  it  had  acted  in  good  faith,  would  have  been  mislead- 

13.  In  re  Belknap,  13  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Pa.). 

14.  In  re  Belknap,  13  A.  B.  R.  326,  139  Fed.  646  (D.  C.  Pa.). 

15.  Hoffschlaeger  Co.  v.  Young  Nap,  12  A.  B.  R.  524  (D.  C.  Hawaii). 

16.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  581,  130  Fed.  179  (D.  C.  Del.); 
Hoflfschlaeger  Co.  w.  Young  Nap,  12  A.  B.  R.  521  (D.  C.  Hawaii);  In  re  Salmon 
&  Salmon,  16  A.  B.  R.  137,  143  Fed.  395  (D.  C.  Mo.);  (1867)  In  re  Black-Secor, 
1  Nat.  Bank  Reg.  361.  See  citations  under  corresponding  proposition  relative  to 
second  act  of  bankruptcy,  post,  §  117. 
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ing.  It  was  the  right  of  the  jury  to  determine  the  intent,  but  in  doing  so  it 
was  the  duty  of  the  jury  to  consider  the  testimony  and  the  natural  presump- 
tions which  flow  from  acts  done  by  design.  If  a  company  in  failing  circum- 
stances willfully  places  all  its  property  beyond  the  reach  of  its  creditors,  that 
urcumstance  is  a  fact  to  be  considered  in  determining  whether  it  did  so  in 
good  faith,  without  any  intent  to  hinder,  delay,  or  defraud  its  creditors." 

Obiter,  In  re  Pease,  12  A.  B.  R.  67,  139  Fed.  446  (D.  C.  Mich.):  "The  act 
of  the  debtor  being  a  preference,  his  intent  is  inferable  from  his  act." 

Where  proof  is  first  made  that  the  debtor  was  insolvent  and  was  re- 
moving his  property  out  of  the  jurisdiction,  it  then  rests  upon  the  re- 
spondent to  disprove  the  intent  by  satisfactory  explanation. ^^ 

But  the  mortgaging  of  all  one's  property  to  a  few  creditors  does  not 
alone  afford  conclusive  and  irrebuttable  presumption  of  intent  to  hinder 
and  delay  creditors  within  the  meaning  of  the  law. 

Lansing  Boiler  Works  v.  Ryerson,  11  A.  B.  R.  560  (C.  C.  A.  Mich.):  "The 
court  erred  in  assuming  that  because  the  mortgage  covered  the  whole  prop- 
erty of  the  debtor  it  necessarily  followed  that  a  case  was  made  out  under  subsec- 
tion 1  and  that  no  proof  of  good  faith  could  prevail  against  that  assumption. 
Upon  the  vital  question  of  the  bona  fides  of  the  mortgage  it  was  of  importance 
to  consider  among  other  things,  what  was  the  value  of  the  property  mort- 
gaged when  compared  with  the  indebtedness  of  the  company." 

§  113.  Fraudulent  Intent  Distinguished  from  Preferential  Intent. 

— A  fraudulent  intent  is  to  be  distinguished  from  a  preferential  intent.^* 

Obiter,  In  re  Belknap,  12  A.  B.  R.  329,  129  Fed.  646  (D.  C.  Pa.):  "The  intent 
to  defraud  is  essential  under  this  clause,  and  differs  from  the  intent  to  prefer, 
which  is  essential  to  the  act  of  bankruptcy  described  in  §  3  (a)   (2)." 

Thus,  a  cash  sale  for  full  consideration  by  an  insolvent  debtor  of  all  his 
property,  where  ,his  intent  was  not  to  get  the  property  away  from  all 
creditors  but  simply  to  use  the  proceeds  in  paying  certain  creditors  in 
preference  to  all  others,  is  not  a  fraudulent  transfer,  although  the  effect 
is  to  leave  nothing  for  the  remaining  creditors. i* 

§  1 14.  Participation  of  Transferee  in  Fraudulent  Intent  Requisite. 

— Participation  of  the  transferee  in  the  fraudulent  design  must  be  shown, 
in  accordance  with  the  usual  rules  as  to  fraudulent  transfers. ^^ 

17.  Hoffschlaeger  Co.  v.  Young  Nap,  13  A.  B.  R.  517,  521  (D.  C.  Hawaii). 

18.  Baden  v.  Bertenshaw,  11  A.  B.  R.  308,  68  Kas.  32;  In  re  Mingo  Valley 
Creamery  Ass'n,  4  A.  B.  R.  67,  100  Fed.  282  (D.  C.  Pa.).  Obiter,  In  re  Duffey, 
9  A.  B.  R.  360,  118  Fed.  926  (D.  C.  Pa.).  See  citations  in  corresponding  propo- 
sitions under  second  act  of  bankruptcy,  post,  §  117. 

19.  Githens  v.  Shififler,  7  A.  B.  R.  453,  112  Fed.  505  (D.  C.  Penn.) :  But  no 
showing  appears  to  have  been  made  in  Githens  v.  Shiffler  that  the  purchaser 
participated  in  the  intent,  yet  this  fact  would  hardly  be  sufficient  to  distinguish' 
the  case  from  In  re  Pease,  12  A.  B.  R.  66  (D.  C.  Mich.).  It  might  have  been  s 
preferential  transfer,  if  not  a  fraudulent  transfer. 

80.  Declarations  of  Alleged  Fraudulent  Vendor — ^Whether  Competent  to  Im- 
Dcach  Transfer. — As  to  whether  declarations  of  the  alleged  fraudulent  vendor 
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Thus,  notice  to  the  president  of  a  creditor  bank  has  been  held  to  be 
notice  to  the  bank.^^ 

§  115.  Act  to  Be  within  Preceding  Four  Months. — The  act  of  fraud 
must  have  occurred  within  the  preceding  four  months.*^ 

§  116.  Insolvency  of  Debtor  Not  Requisite,  Prima  Facie.  — In- 
solvency of  the  debtor  need  not  be  shown  by  creditors  under  the  first 
act  of  bankruptcy  in  order  to  make  a  prima  facie  case;  but  if  the  debtor 
prove  solvency,  it  is  a  complete  defense,  by  statutory  provision.^* 

Division  2. 

Second  Class  of  Acts  of  Bankruptcy — Prefsrentiai,  Transfers  anj? 

Judgments. 

§  117.  Second  Act  of  Bankruptcy — Preferences. — The  second,  and 
all  the  other  four  classes  of  acts  of  bankruptcy  enumerated  in  the  statute, 
are  outgrowths  of  the  wants  of  the  business  world  of  the  present  time, 
and  are  of  comparatively  recent  development,  answering  to  the  demands 
of  modern  commercial  life,  whose  complex  and  sensitive  organization 
makes  it  quite  as  necessary  to  guard  against  the  more  delicate  and  subtle, 
but  more  common  forms,  of  unfair  dealings,  as  against  the  grosser  forms 
condemned  in  the  first  named  and  original  act  of  bankruptcy.  And  so, 
as  might  be  expected,  there  is  not  found  in  them  the  implication  of  fraud 
and  moral  turpitude  that  is  carried  by  the  first  and  ruder  class,  although, 
of  course,  fraud  and  moral  turpitude  may  in  fact  accompany  any  of  them. 

A  debtor    has   committed    an   act   of   bankruptcy   if    (within   the    four 

made  after  the  transfer  are  competent  to  impeach  the  transfer,  compare,  In  re 
Foster,  11  A.  B.  R.  133,  126  Fed.  1014  (D.  C.  Pa.):  "It  may,  perhaps,  be  true 
that  declarations  concerning  the  financial  relation  between  Frank  and  himself, 
although  made  after  the  deed  was  delivered,  are  evidence  in  this  issue  between 
the  bankrupt  and  the  petitioning  creditors.  Upon  this  point  the  referee  cited 
Johnson  v.  Wald,  2  Am.  B.  R.  84;  but  an  examination  of  the  report  will  show 
that  it  has  no  value  as  an  authority.  Evidence  of  similar  declarations  was  no 
doubt  received  at  the  trial  of  that  case,  but  there  was  no  dispute  concerning  the 
fact  that  the^endee  was  a  creditor,  and  the  declarations  were  received  without 
objection.  In  the  Circuit  Court  of  Appeals  only  one  question  was  raised,  and 
that  concerned  a  different  matter.  But  even  if  such  declarations  are  evidence 
in  an  issue  like  this,  the  value  of  the  testimony  is  evidently  not  great,  and  it 
certainly  should  be  scanned  with  much  care,  especially  since  it  stands  alone 
without  corroborating  testimony.  A  peculiar  result  of  sustaining  the  referee's 
finding  might  be,  that  in  a  suit  by  the  trustee  in  bankruptcy  against  Frank,  the 
bajikrupt's  declarations  made  after  the  transfer  could  not  be  heard  to  affect 
his  vendee's  title,  unless,  perhaps,  collusion  were  first  shown  (Grimes  Co.  v. 
Malcolm,  164.  U.  S.  490;  Padgett  v.  Lawrence,  40  Am.  Dec.  232,  note,  and  Hor- 
ton  V.  Smith,  42  Am.  Dec.  632),  and  we  should  have  the  anomaly  of  a  cloud 
upon  the  vendee's  title  that  depended  solely  upon  Evidence  that  could  not  be 
heard."  _ 

21.  In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.). 

22.  See  post,  §  182,  et  seq. 

23.  S«e  post,  §  174,  et  seq. 
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months  preceding'  the  filing  of  the  bankruptcy  petition)  he  has  trans- 
ferred, while  insolvent,  any  portion  of  his  property  to  one  or  more 
of  his  creditors,  with  intent  to  prefer  such  creditor  over  his  other  cred- 
itors, such  four  months  not  expiring  until  four  months  from  the  date 
of  recording  or  registering,  where  recording  or  registering  is  required  or 
permitted,  or  where  not  so  required  or  permitted,  then  from  the  date  of 
taking  notorious,  exclusive  and  continuous  possession.** 

To  be  sure,  this  act  does  imply  something  of  unjust  dealings;  yet,  in 
many  if  not  in  most  States,  until  the  passage  of  the  National  Bankruptcy 
Act,  any  insolvent  debtor,  except  perhaps  a  corporation,  was  at  liberty  to 
pay  in  full  whatsoever  creditor  he  liked,  although  in  so  doing  nothing 
might  be  left  for  any  of  the  remainder  of  his  creditors. 

§  118.  Intent  to  Prefer  and  Intent  to  Defraud  Different. — Intent 
to  prefer  is  to  be  distinguished  from  intent  to  defraud ;  and  a  preferential 
transfer  is  different  from  a  fraudulent  transfer.** 

§  119.  Definition  of  Preference. — The  question  involved  in  a  study 
of  this  second  and  exceedingly  important  class  of  acts  of  bankruptcies, 
voluntary  preferences  as  they  might  be  termed,  will  come  up  again  in  a 
more  interesting  and  complete  form  later  on,  when  the  treatment  accorded 
by  the  bankruptcy  law  to  those  creditors  who  have  received  preferences  is 
under  consideration,  in  connection  with  §§  57  and  60  of  the  Bankruptcy 
Act.  In  order,  however,  to  present  the  salient  features  of  preferences  so 
that  we  may  carry  an  idea  of  what  is  meant  by  this  second  class  of  acts 
of  bankruptcy,  it  is  proper  to  note  the  following  definition  and  propositions : 

A  preference  is  a  transfer  made  or  seizure  by  legal  proceedings  pro- 
cured or  suffered  by  an  insolvent  debtor  of  some  part  of  his  property, 
the  effect  of  which  is  to  enable  a  creditor  to  obtain  a  greater  proportion 
of  his  debt  than  some  other  creditor  of  the  same  class  of  priority. 

§  120.  All  Elements  of  Preference  Must  Exist. — All  the  elements 
of  a  preference  must  exist  and  in  addition  thereto  the  transfer  must  have 
been  made  with  the  debtor's  intent  to  prefer.  The  literal  reading  of  the 
statute  might  leave  in  doubt  whether  a  preference  in  fact  must  be  proved 
to  have  resulted  so  long  as  it  is  proved  that  the  insolvent  has  transferred 
"any  portion  of  his  property"  "with  intent  to  prefer;"  but  the  intent  to 
prefer  may  not  be  inferred  from  a  transfer  which  does  not  in  fact  create 

23.  Bankr.  Act,  §  3  (a)   (2). 

24.  Baden  v.  Bertenshaw,  11  A.  B.  R.  308  (Sup.  Ct.  Kas.) ;  In  re  Mingo  Valley 
Creamery  Ass'n,  4  A.  B.  R.  67,  100  Fed.  282  (D.  C.  Pa.).  Obiter,  In  re  Duffey, 
9  A.  B.  R.  360,  118  Fed.  926  (D.  C.  Pa.);  Githens  v.  Shiffler,  7  A.  B.  R.  453,  113 
Fed.  505  (D.  C.  Pa.);  In  re  Belknap,  12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Pa.). 
See  post,  "Ninth  Element  of  Voidable  Preference,"  §  1397.  Also,  see  ante, 
§  113. 
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an  actual  preference,  and  if  no  actual  preference  exists,  the  intent  to  prefer 
.becomes  immaterial.^'' 

§  121.  Thus,  Depletion  of  Insolvent  Estate  Implied. — Thus,  first, 
some  portion  of  the  debtor's  property  must  have  been  appropriated  by  the 
transaction  to  the  payment  of  a  claim,  and  the  insolvent  estate  thereby 
correspondingly  diminished,  preference  implying  the  depletion  of  a  trust 
^  fund. 2*  And  appropriation  without  depletion  is  not  sufficient. ^'^  But 
the  depletion  may  be  accomplished  by  indirect  means  as^  well  as  by  direct 
means,  as,  for  instance,  by  a  transfer  to  a  third  party  for  the  benefit  of  the 
creditor.** 

§   122.    Thus,   Fraudulent   or    Fictitious    Debt    Not    Implied. — 

Thus,  second,  the  claim  upon  which  the  preferential  transfer  is  made, 
ir;ay  be,  and  usually  is,  '  the  -genuine  claim  of  a  bona  fide  creditor,  a 
preference  implying  a  genuine  debt  and  not  a  fraudulent  or  fictitious  trans- 
action. ** 

§  123.  Thus,  Creditor's  Claim  Must  Be  Pre-Existing  Debt.— Thus, 

third,  the  creditor's  claim  must  have  been  a  debt,  a  pre-existing  debt,  and 
the  transfer  will  not  amount  to  a  preference  if  made  contemporaneously 
with  the  rising  of  the  claim,  preference  implying  a  preceding  credit.^" 

Thus,  agreements  for  liens,  made  at  the  time  of  the  passing  of  the 
original  consideration,  if  valid  as  equitable  assignments  as  against  creditors 
under  State  law,  and  not  requiring  record  or  registry,  will  be  held  to  be 
equitable  assignments  in  bankruptcy.*^ 

85.  Elements  to  be  proved  according  to  the  summary,  more  or  less  com- 
plete, laid  down  in  the  case,  In  re  Rome  Planing  Mills,  3  A.  B.  R.  123 
(D.  C.  N.  Y.) :  "In  order  to  make  out  a  case  in  an  involuntary  bankruptcy; 
proceeding  based  on  subd.  2,  §  3,  the  petitioners  must  prove  first,  a  transfer 
of  the  debtor's  property  to  a  creditor;  second,  the  debtor's  intent  to  prefer  such 
creditor;  third,  the  insolvency  of  the  debtor  at  the  date  of  the  transfer." 

26.  In  re  McGee,  5  A.  B.  R.  362,  105  Fed.  895  (D.  C.  N.  Y.),  a  transfer  of 
accounts  to  third  party  to  sell  and  raise  money  to  retire  an  outstanding  obli- 
gation. Troy  Wagon  Works  v.  Vastbinder,  12  A.  B.  R.  352  (D.  C.  Pa.),_  a  trans- 
fer of  notes  taken  for  goods  sold  to  creditor  originally  selling  the  saine  goods 
although  original  sale  claimed  to  be  a  case  of  consignment  and  not  of  sale. 
•     87.    Martin  v.  Hulen,  17  A.  B.  R.  510  (C.  C.  A.  Mo.). 

88.  In  re  McGee,  5  A.  B.  R.  262,  105  Fed.  895  (D.  C.  N.  Y.) ;  Goldman  v. 
Smith,  1  A.  B.  R.  266,  93  Fed.  182  (D.  C.  Ky.),  which  was  a  case  of  transfer  t^ 
pay  one  who  guaranteed  overdrafts  that  were  used  to  prefer.  See,  further,  the 
corresponding  proposition  under  the  subject  of  voidable  preferences,  post,  § 
1378,  et  seq. 

29.  Compare,  In  re  O'Donnell,  12  A.  B.  R.  621,  131  Fed.  150  (D.  C.  Mass.). 
In  this  case,  the  court  held  the  assignrnent  of  money  due,  under  building  con- 
tract made  to  secure  an  accommodation  indorser  was  a  preference.  See,  further, 
the  corresponding  proposition  under  the  subject  of  voidable  preferences,  post, 
§  1379,  et  seq. 

30.  Bankr.  Act,  §  60  (a) ;  In  re  Flint  Hill  Stone  &  Cont'n  Co.,  18  A.  B.  R.  83 
(D.  C.  N.  Y.).  See  citations  and  propositions  under  the  subject  of  voidable 
preferences,  post,  §  1314,  et  seq. 

31.  Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  436  (D.  C.  S.  C).  See  post,  S 
1370,  et  sea. 
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Thus,  where  the  bankrupt,  in  purchasing  a  stock  of  goods,  gave  a  chat- 
tel mortgage  thereon,  covering  all  additions,  and  immediately  consolidated 
therewith  his  old  stock,  it  was  held,  to  be  contemporaneous,  or  at  any  rate, 
no  depleting  of  the  assets.^^ 

§  124.  Thus,  "Transfer"  by  Debtor  or  Seizure  with  Debtor's  Ac- 
quiescence Requisite. — Thus,  fourth,  the  debtor  must  have  made  a 
'"transfer"  of  property  or  have  permitted  or  "suffered"  the  creditor  to  ob- 
tain the  judgment  whose  enforcement  would  have  operated  to  appro- 
priate property  of  the  debtor,  preference  implying  either  a  change  of 
title  in  the  form  known  as  a  transfer,  namely,  by  the  voluntary  acT 
tion  of  the  debtor,  or  a  seizure  by  legal  procee/dings  acquiesced  in  by  the 
debtor.*^ 

The  word  "transfer"  is  used  in  its  most  comprehensive  sense  and  is 
intended  to  include  every  means  and  manner  in  which  property  can  pass 
from  the  possession  and  ownership  of  another,  and  includes  sales  and 
every  other  and  different  mode  of-  disposing  of  or  parting  with  property, 
or  the  possession  of  property  absolutely  or  conditionally,  as  a  payment  of 
money,  pledge,  mortgage,  gift  or  security.^* 

§  125.  Thus,  Transfer  Must  Have  Been  to  Apply  on  Debt.— Thus, 
fifth,  the  transfer  must  have  been  made  in  satisfaction  of  a  debt  in 
whole  or  in  part,  and  the  property  must  have  been  sought  to  be  applied 
on  a  debt,  a  preference  implying  a  transfer  to  satisfy  a  claim.^s 

§  126.  Thus,  Debtor  Must  Have  Been  Insolvent. — Thus,  sixth,  the 
debtor  must  have  been  insolvent  at  the  time  of  the  appropriation  of  the 
property. 

Troy  Wagon  Works  v.  Vastbinder,  12  A.  B.  R.  353,  130  Fed.  333  (D.  C.  Pa.): 
"But  it  is  essential  to  a  preference  that  the  debtor  should  have  been  insolvent 
at  the  time,  and  unless  this  appears  there  is  no  act  of  bankruptcy."36 

§  127.  Must  Be  within  Preceding  Four  Months  or  Notorious 
Possession  Be  Taken. — Thus,  seventh,  the  transfer  or  other  appropria- 

32.  Martin  v.  Hulen,  17  A.  B.  R.  510  (C.  C.  A.  Mo.).  See  citations  and  propo- 
sitions under  the  subject  of  voidable  preferences,  post,  §  1376,  et  seq. 

33.  Bankr.  Act,  §  60  (a);  Irf  re  Riggs  Restaurant  Co.,  11  A.  B.  R.  508,  130 
Fed.  691  (C.  C.  A.  N.  Y.).  Chattel  mortgage.  But  in  New  York  an  attachment 
is  neither  a  "transfer  nor  a  judgment."  In  re  Schenkein  &  Coney,  7  A.  B.  R. 
-i63  (Ref.  N.  Y.).  See  citations  and  propositions  under  the  subject  of  voidable 
preferences,  post,  §  1328,  et  seq. 

34.  Bankr.  Act,  §  1  (a)  35  of  the  Statute  of  1898;  Carson,  Pirie  &  Co.  v.  Trust 
Co.,  183  U.  S.  438;  Boyd  v.  Lemon  &  Gale  Co.,  8  A.  B.  R.  81,  114  Fed.  647;  In  re 
Riggs  Restaurant  Co.,  11  A.  B.  R.  508,  130  Fed.  691  (C.  C.  A.  N.  Y.),  involving 
a  chattel  mortgage.  In  re  Edelman,  13  A.  B.  R.  338,  130  Fed.  700  (C.  C.  A 
N.  Y.). 

35.  See  citations  and  propositions  under  the  subject  of  voidable  prefer- 
ences, post,  §  1339,  et  seq. 

36.  Bankr.  Act,  §  60  (a).  See  citations  and  propositions  under  the  subject  of 
voidable  preferences,  post,  §  1343,  et  seq. 
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tidn  must  have  been  made  within  the  four  months  preceding  the  filing  of 
the  bankruptcy  petition,  else  it  will  not  constitute  an  act  of  bankruptcy.^'' 
And  if  the  transfer  is  of  a  kind  requiring  recording  or  registration  in  order 
to  be  valid  against  third  parties,  then  the  four  months,  it  is  provided,  shall 
not  begin  to  run  until  the  date  of  such  recording  or  registration  or  until 
the  date  the  transferee  shall  take  continuous,  notorious  and  exclusive  pos- 
session.^* What  constitutes  "notorious,  exclusive  and  continuous'  posses- 
sion" depends  on  \;he  -character  of  the  property.  Advertisement  is  not 
necessary.  All  the  statute  requires  is  that  there  be  no  concealment  nor 
effort  to  prevent  its  being  known.^*  But  if  the  transfer  is  not  of  a  kind 
requirir4g  recording  or  registration,  it  is  valid  without  record  or  registry, 

§  128.  Must  Give  Recipient  Greater  Percentage  than  Other 
Creditors. — Thus,  eighth,  the  effect  of  the  transfer  or  other  appropria- 
tion of  property  ;nust  have  been  to  give  the  creditor  receiving  it  a  greater 
percentage  of  his  claim  than  some  other  creditor  of  the  same  class  in  the 
order  of  priority,  preference  implying  advantage  of  one  creditor  over 
another.*" 

§  129.  Debtor's  Intent  to  Prefer  Requisite. — There  is  a  final  and 
ninth  element  requisite  to  make  a  preference  an  act  of  bankruptcy — the 
debtor's  intent  to  prefer.*^ 

The  preference  must  have  been  made  with  the  intent  on  the  debtor's 
part  to  prefer  one  creditor  over  another.  If  no  such  intent  exists,  it  is 
not  an  act  of  bankruptcy,  although  it  may  be  in  fact  a  preference. 

In  re  Gilbert,  8  A.  B.  R.  101,  112  Fed.  951  (D.  C.  Ore.):  "To  authorize  an 
adjudication  of  bankruptcy  it  must  appear  that  the  transfers  of  the  securities 
by  a  debtor  within  four  months  of.  the  filing  of  the  petition  were  made,  with 
intent  to  prefer  the  creditors  to'  whom  they  were  made.'' 

In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  539,  131  Fed.  769  (Ref.  Tenn., 
affirmed  by  D.  C.) :  "I,  nevertheless,  do  not  think  that  a  presumption  of  intent 
to  prefer  should  be  indulged  in  against  an  insolvent  debtor  by  his  mere  act  of 
paying  certain  creditors  small  sums  in  the  usual  course  of  business,  and  ap- 
parently in  the  effort  to  keep  the  business  going,  unless  there  is  other  and 
further  evidence  showing  specific  intent  thereby  to  give  such  creditors  an  Un- 
due preference  over  others,  although  such  might  be  the  effect  of  the  payment." 

37.  Bankr.  Act,  §  60  (a).     Also,  see  post,  §  1367. 

38.  See  Bankr.  Act,  §  3  B;  In  re  Woodward,  2  A.  B.  R.  233,  95  Fed.  260 
(Ref.  tax.). 

39.  In  re  Woodward,  2  A.  B.  R.  233,  95  Fed.  260  (Ref.  Tex.). 

40.  Bankr.  Act,  §  60  (a);  In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  539, 
131  Fed.  769  (D.  C.  Tenn.).  Compare  analogously  (but  not  placed  on  this 
ground),  Spike  &  Iron  Co.  v.  Allen,  17  A.  B.  R.  583  (C.  C.  A.  Va.).  Also,  see 
post,  §  1385,  et  seq. 

41.  In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.);  In  re 
Flint  Hill  Stone  &.  Construction  Co.,  18  A.  B.  R.  81,  84  (D.  C.  N.  Y.).  Com- 
pai--..,  post,  discussion  in  §§  1393,  1394. 

1  Rem  B— 8 
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§  130.  Creditor's  Intent  Immaterial. — The  intent  with  which  the 
creditor  receives  the  preference  is  immaterial  when  it  comes  to  the  con- 
sideration of  the  preference  as  an  act  of  bankruptcy,  that  is  to  say,  when 
we  come  to  regard  the  act  as  an  act  of  the  debtor,  although  as  we  shall 
see  later  on  when  we  come  to  consider  its  effect  upon  the  creditor's  rights, 
the  creditor's  intent  does  become  material.  This  distinction  must  not  be 
lost  sight  of.  But  a  voluntary  preference  will  amount  to  an  act  of  bank- 
ruptcy even  though  the  creditor  receiving  it  may  not  have  known  the 
transfer  resulted  in  a  preference  at  all,  and  even  though  he  may  have  been 
wholly  innocent.  If  the  insolvent  debtor  in  making  the  transfer  had  the 
intent  to  prefer  the  creditor  receiving  it  over  his  other  creditors,  then  he 
has  committed  an  act  of  bankruptcy.  It  is  the  debtor's  intent  that  is 
material,'  not  the  creditor's,  in  determining  whether  the  preference  amounts 
to  an  act  of  bankruptcy.*^ 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  133,  99  Fed.  937  (D.  C.  N.  Y.) :  "The 
intent  which  must  be  shown  is  that  of  the  debtor.  Reasonable  cause  on  the 
part  of  the  preferred  creditor  to  believe  that  a  preference  was  intended,  is  im- 
material." 

In  re  Wright  Lumber  Co.,  8  A.  B.  R.  345,  114  Fed.  1011  (D.  C.  Ark.) :  "It  is 
not  necessary,  therefore,  in  order  that  the  execution  of  this  mortgage  be  an 
act  of  bankruptcy  that  the  claimant,  Alphin,  knew,  or  had  reasonable  grounds 
to  believe,  when  he  accepted  the  mortgage  that  the  bankrupt  intended  to  pra- 
ter him  over  other  creditors.'' 

I 

§  131.  Proof  of  Intent  to  Prefer. — Proof  of  intent  to  prefer  involves 
proof  of  the  debtor's  knowledge  of  his  own  insolvent,  condition;  for  un- 
less he  knew  he  was  insolvent  he  could  not  be  presumed  to  have  intended" 
a  preference. 

Intent  to  prefer  may  be  shown  by  circumstantial  evidence.  "Actions 
speak  louder  than  words"  in  proof  of  intent.*^  But  intent  to  prefer  will 
not  be  inferred  from  the  mere  making  of  the  transfer  or  giving  of  the 
security,  without  more.**  Proof  of  other  preferential  transfers  at  about 
the  same  time  is  evidence  of  intent  to  prefer  in  the  case  in  hand.*^'  The 
fact  that  there  were  no  other  debts  then  due  and  payable  does  not  con- 
clusively negative  an  intent  to  prefer.*^  Testimony  of  the  debtor  himself 
that  he  had  no  such  intent  is  entitled  to  very  little  weight.*'^     "Intent"  is 

42.  But  see  In  re  Edelman,  13  A.  B.  R.  338,  130  Fed.  700  (-C.  C.  A.  N.  Y.), 
when  the  act  pointed  out  as  indicating  the  intent  was  not  the  act  of  the  debtor  at 
all,  but  merely  that  of  the  creditor — the  failure  to  record  a  preferential  mort- 
gage. 

43.  (1867)  Traders'  Bk.  v.  Campbell,  14  Wall.  87,  6  B.  Reg.  353. 

44.  (1867)  Sparhawk  v.  Richards,  12  Bank  Reg.  74;  (1867)  Gottman  v.  Honea, 
13  Bank  Reg.  493;  (1867)  In  re  McKay,  7  Bank  Reg.  330;  (1867)  In  re  Connor, 
Lowell  532;  (1867)  In  re  Perrin,  7  Bank  Reg.  283. 

45.  Atkins  v.  Bank,  Crabbe  529. 

46.  (1867)  Warren  v.  Bank,  10  Blatchf-.  493,  7  Nat.  Bank  Reg.  481. 

47.  (1867)  Oxford  Iron  Co.  v.  Slafter,  13  Blatchf.  455,  14  Bank  Reg.  380. 
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different  from  "motive."*®  The  question  of  the  intent  to  prefer  is  for  the 
jury  to  determine,  where  a  jury  has  been  demanded.*^  "Inteot"  to  prefer 
iLay  exist  although  the  transfer  was  made  under  pressure  of  coercion,  or 
under  threat  of  criminal  prosecution.^" 

§  132.  Proof  of  Intent  to  Prefer  Aided  by  Presumptions. — Proof 
■of  intent  to  prefer  is  aided  by  various  presumptions.^^ 

The  debtor  is  presumed  t©  know  the  natural  and  probable  results  of  his 
own  acts.* 2 

In  re  Wright  Lumber  Co.,  8  A.  B.  R.  345,  114  Fed.  1011  (D.  C.  Ark.) :  "If  it 
l5e  sai'd  that  the  testimony  shows  that  the  bankrupt  did  not  intend  to  prefer 
s.  claimant,  the  answer  is  that  he  was  insolvent  and  he  knew  it,  and  he  must  be 
iield  to  have  intended  that  which  was  the  necessary  consequence  of  his  act. 
He  cannot  be  heard  to  say  that  he  did  not  intend  to  do  a  thing  when  the  nec- 
essary and  logical  consequence  of  his  act  was  to  do  that  very  thing." 

Thus,  the  transfer  of  all  one's  property  affords  a  violent  if  not  con- 
clusive presumption  of  an  intent  to  prefer,  where  there  are  other  creditors 
unprovided  for ;  or,  under  certain  circumstances,  the  transfer  of  a  large 
part  of  one's  property.''^ 

See  Boyd  v.  Lemmon,  Gale  &  Co.,  8  A.  B.  R.  81,  114  Fed.  647  (C.  C.  A. 
Miss.):  Where  "debtor  firm,  whilst  insolvent  took  the  rhoney  proceeds  of  the 
•cash  sale  of  all  their  property  to  one  not  a  creditor  and  applied  the  same  to 
the  full  payment  of  the  debts  due  by  them  to  several  of  their  creditors,  leaving 
others  unpaid,  it  is  sufficiently  proved  that  they  thereby  made  a  transfer  of 
their  property  while  insolvent  to  one  or  more  of  their  creditors  with  intent  to 
prefer  such  creditors  over  other  creditors  within  the  meaning  of  §  3   (a)    (2)." 

48.  See  note  to  Johnson  v.  Wald,  93  Fed.  640,  2  A.  B.  R.  84  (C.  C.  A.  Ga.). 

49.  In  re  Bloch,  6  A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.  N.  Y.).  See  note  to 
Johnson  v.  Wald,  93  Fed.  640,  2  A.  B.  R.  84  (C.  C.  A.  Ga.).  Analogously,  as  to 
fraudulent  removals,  etc.,  Mfg.  Co.  v.  Spoke  &  Nipple  Co.,  12  A.  B.  R.  614,  131 
Fed.  215  (C.  C.  A.  Mich.). 

50.  (1867)  Clarion  Bank  v.  Jones,  21  Wall.  325;  (1867)  Sawyer  v.  Turpin,  91 
"U.  S.  114;  <1867)  Giddings  v.  Dodd,  1  Dill  115;  (184l)  Strain  v.  Gourdin,  2 
Woods  380;  (1841)  Arnold  v.  Maynard,  2  Story  349. 

51.  In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  547,  131  Fed.  769  (Ref. 
Tenn.). 

58.  In  re  McGee,  5  A.  B.  R.  262,  105  Fed.  895  (D.  C.  N.  Y.);  In  re  Rome 
Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.);  Bloch  v.  Farjicon,  6 
A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.).  Impliedly,  In  re  Grant,  5  A.  B.  R.  837, 
106  Fed.  496   (D.  C.  N.  Y.);  In  re  Gilbert,  8  A.  B.  R.  101,  112  Fed.  951   (D.  C. 

•Oregon);  Rex  Buggy  Co.  v.  Hearick,  12  A.  B.  R.  726,  132  Fed.  310  (C.  C.  A. 

■Kas.);  JJohnson  v.  'Wald,  2  A.  B.  R.  84,  93  Fed.  640  (C.  C.  A.  Ga.). 
Analogously  and  impliedly,  Plate  Glass  Co.  v.  Edwards,  17  A.  B.  R.  448  (C.  C. 

A.  Iowa).  See  note  to  Johnson  v.  Wald,  2  A.  B.  R.  84,  93  Fed.  640  (C.  C.  A. 
•Ga.);  (1867)  Toof  v.  Martin,  13  Wall.  40;  (1867)  Wager  v.  Hall,  16  Wall.  584; 
(1867)  Farrin  v.  Crawford,  Fed.  Cas.  4,686;  (1867)  In  re  Merchants'  Ins.  Co., 
Fed.  Cas.  9,441.  See  citations'  under  corresponding  proposition  relative  to  proof 
■of  intent  to  defraud  under  first  act  of  bankruptcy,  ante,  §  123. 

53.    (1867)   Wager  v.  Hall,  16  Wall.  584.     See  citations  in^  In  re  Gilbert,  8  A. 

B.  R.  106,  113  Fed.  951  (D.  C.  Oregon).  Compare,  In  re  Bloch,  6  A.  B.  R.  300, 
109  Fed.  790  (C.  C.  A.  N.  Y.).  Compare,  Parsons  v.  Topliff,  119  Mass.  243,  249. 
Compare,  Toof  v.  Martin,  13  Wall.  40. 
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Thus,  payment  of  some  creditors  in  full,  and  refusal  or  failure  to  pay 
others,  the  debtor  knowing  his  condition  of  insolvency,  is  conclusive  proof 
of  intent  to  prefer. b* 

Rex  Buggy"  Co.  v.  Hearick,  18  A.  B.  R.  726,  133  Fed.  310  (C.  C.  A.  Kas.): 
"If  a  merchant  is  hopelessly  insolvent  during  the  four  months  preceding  the  . 
filing  of  a  petition  in  involuntary  bankruptcy  against  him  and  with  knowledge 
of  such  condition  of  insolvency  pays  to  certain  of  his  creditors  substantial 
sums  of  money  in  full  satisfaction  of  their  claims,  and  denies  payment  to  others 
whose  claims  are  due  and  equally  entitled  to  payments,  he  has  committed  an 
act  of  bankruptcy  within  the  meaning  of  §  3,  subd.  'a,'  ch.  2  *  *  *.  His 
payment  under  such  circumstances  inevitably  results  in  giving  the  creditors  sa 
savored  a  preference  over  the  others.  The  debtor  is  presumed  to  intend  the 
necessary  result  of  his  own  intelligent  acts.  This  doctrine  is  abundantly  sup- 
ported by  authority." 

But  where  all  one's  property  is  mortgaged  to  secure  a  few  creditors,  but 
the  equity  left  is  sufficient  tO/ provide  for  the  rest,  it  is  not  a  preference.^^ 

Thus,  also,  when  a  debtor,  with  knowledge  of  his  insolvent  condition,, 
transfers  property  to  some  of  his  creditors  without  leaving  enough  to  pay 
others  a  like  proportion  on  their  respective  debts,  an  intent  to  prefer 
them  will  be  conclusively  presumed.^® 

In  re  McGee,  5  A.  B.  R.  262,  105  Fed.  895  (D.  C.  N.  Y.):  'lEvery  one  is- 
presumed  to  intend  the  legal  consequences  of  his  act,  and  where  an  insolvent 
debtor  transfers  a  large  portion  of  his  property  to  one  creditor  to  the  exclusion 
of  others,  such  transaction  must  be  taken  as  conclusive  of  an  intent  to  give  a 
preference.'' 

So,  also,  the  debtor's  intent  to  prefer  may  be  presumed  from  a  transfer, 
while  insolvent,  of  a  large  portion  of  his  property  to  a  single  creditor.^' 

But,  of  course,  the  presumption  of  an  intent  to  prefer  creditors  arising 
from  the  transfer  of  property  by  an  insolvent  debtor,  is  affected  by  the 
amount  of  such  transfer  and  where  the  transfer  is  of  a  comparatively  small 
part  of  the  debtor's  property,  the  presumption  does  not  arise.^*  And  the 
mere  paying  of  certain  creditors  small  sums  in  the  usual  course  of  business, 
and  apparently  in  the  effort  to  keep  the  business  going,  will  not  raise  the 
presumption  of  an  intent  to  prefer.^® 

54.  Rex  Buggy  Co.  v.  Hearick,  12  A.  B.  R.  726,  132  Fed.  310  (C.  C.  A.  Kas.); 
Johnson  v.  Wald,  2  A.  B.  R.  84,  93  Fed.  640  (C.  C.  A.  Ga.). 

55.  Seelvansing  Boiler  &  Eng.  Works  v.  Ryerson,  11  A.  B.  R.  558,  128  Fed. 
701  (C.  C.  A,  Mich.).  .  ,' 

56.  In  re  Gilbert,  8  A.  B.  R.  102,  112  Fed.  951  (D.  C.  Ore.);  Obiter,  In  re 
Wright  Lumber  Co.,  8  A.  B.  R.  345,  114  Fed.  1011  (D.  C.  Ark.). 

57.  In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.). 

58.  In  re  Gilbert,  8  A.  B.  R.  102,  112  Fed.  951  (D.  C.  Ore.);  In  re  Douglass 
Coal  &  Coke  Co.,  12  A.  B.  R.  539,  131  Fed.  769  (D.  C.  Tenn.). 

59.  In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  539,  131  Fed.  769  (D.  C. 
Tenn.). 
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The  debtor's  knowledge  of  his  insolvent  condition  may  be  presumed, 'for 
tihe  presumption  is  that  a  debtor  does  know  his  own  financial  condition.®" 
But  it  is  a  rebuttable  presumption.^  ^ 

In  re  Bloch,  6  A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.  N.  Y.) :  "In  such  a  case 
(not  a  case  of  a  transfer  of  all  the  debtor's  property)  evidence  by  the  alleged 
Tjankrupt  to  rebut  the  presumption  that  a  preference  was  intended  should  be 
submitted  to  the  jury,  and  an  instruction  that  an  intent  to  prefer  is  conclusively 
presumed,  is  erroneous."  ^ 

And  if  the  debtor  establishes  his  want  of  knowledge  and  his  honest  be- 
lief that  he  was  solvent,  he  rebuts  the  presumption  of  an  intent  to  prefer.*^ 

In  re  Gilbert,  8  A.  B:  R.  104,  112  Fed.  951  (D.  C.  Ore.) :  "There  is  a  further 
presumption  that  the  debtor  knows  his  financial  condition  as  to  solvency,  but 
this  is  a  disputable  presumption,  and  if  the  ddbtor  honestly  believes  himself  to 
be  solvent,  or  if  he  establishes  his  want  of  knowledge  as  to  his  insolvency,  he 
then  rebuts  the  presumption  of  an  intent  to  prefer  which  arises  from  the  fact 
of  actual  insolvency." 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.) :  "When 
this  (the  transfer  while  insolvent  of  a  considerable  portion  of  his  property  to 
one  creditor)  is  proved,  the  burden  is  upon  him  to  show  that  he  was  ignorant 
of  his  insolvency  and  had  reason  to  believe  he  could  pay  his  debts  in  full." 
>. 

Thus,  where  the  liability,  other  than  that  to  the  preferred  creditor,  was 

upon  an  old,  forgotten  guaranty,  still  contingent  at  the  time  of  the  transfer, 
the  presumption  is  rebutted.®^ 

The  taking  of  unusual  steps  in  the  transaction,  or  the  failure  to  take  the 
usual  steps,  may  indicate  intent.  Thus,  failure  to  record  a  real  estate 
mortgage,  given  within  the  four  months'  period  for  an  antecedent  debt, 
until  several  months  after  its  execution,  warrants  a  finding  of  an  intent  to^ 
prefer  when  taken  in  connection  with  facts  denoting  knowledge  of  in- 
solvency.®* 

Division  3. 

Third  Act  op  Bankruptcy — Preferences  by  Legai,  Proceedings  Not 
Vacated  nor  Discharged. 

§  133.  Third  Act  of  Bankruptcy — P^references  by  Legal  Proceed- 
ings Not  Vacated, — The  third  class  of  acts  of  bankruptcy  is  the  suffer- 

60.  In  re  Gilbert,  8  A.  B.  R.  104,  112  Fed.  951  (D.  C.  Ore.) ;  In  re  Jacobs,  1 
A.  B.  R.  518  (D.  C.  La.);  In  re  Silverman,  4  Bank  Reg.  523;  Wager  v\  Hall,  16 
Wall.  584.  , 

61.  In  re  Gilbert,  8  A.  B.  »R.  104,  112  Fed.  951  (D.  C.  Ore).  Inferentially, 
Merchants'  Nat'l  Bk.  v.  Cole,  18  A.  B.  R.  48  (C.  C.  A.  Ohio). 

62.  In  re  Bloch,  6  A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.  N.  Y.) ;  Toof  v.  Mar- 
tin, 13  Wall.  10. 

63.  Impliedly,  Merchants'  Nat'l  Bk.  v.  Cole,  18  A.  B.  R.  48  (C.  C.  A.  Ohio). 
"l.   In  re  Edelman,  12  A.  B.  R.  338,  13  Fed.  700  (C.  C.  A.  N.  Y.).     But  in  this 

casi;  the  failure  to  record  the  mortgage,  it  will  be  observed,  was  not  traced  home 
to  Ihe  bankrupt,  yet  it  must  be  remembered  that  it  is  the  bankrupt's  intent  and 
not  that  of  the  creditor  that  is  involved  in  the  giving  and  accepting  of  a  trans- 
fer that  results  in  a  preference. 
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ing  or  permitting  whilst  insolvent  any  creditor  to  obtain  a  preference 
through  legal  proceedings  and  not  having,  at  least  five  days  before  s., 
sale  or  final  disposition  of  the  property  affected  by  such  preference,  va- 
cated or  discharged  the  same.*^ 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  K.  Y.):  "The 
following  are  the  essential  elements.  *  *  *  First,  That  a  preference  was  ob- 
iained  by  a  creditor  through  legal  proceedings.  Second,  That  the  debtor 
suffered  or  permitted  the  preference  and  did  not  vacate  or  discharge  the  prefer- 
ence at  least  five  days  before  a  sale,  or  final  disposition  of  the  property  affected. 
Third,  That  the  debtor  was  insolvent  at  the  time  the  preference  was  obtained. 
The  burden  of  proof  is  upon  the  petitioner.  The  debtor's  intent  is  not  air 
essential  element.  It  is  sufficient  that  the  debtor  obtained  a  preference  and 
that  the  debtor  has  permitted  it  to  remain  undischarged." 

§  134.  No  Fraudulent  Intent  Implied. — In  this  act  of  bankruptcy  no 
fraudulent  intent  is  implied.  On  the  contrary,  the  act  rather  implies  help- 
lessness on  the  part  of  the  debtor ;  for  the  insolvent  debtor  finds  it  difficult 
to  extricate  himself  from  his  dilemma  where  a  creditor  has  levied  an  execu- 
tion or  attachment  or  otherwise  obtained  a  hold  on  his  property  by  legal 
proceedings.  Of  course,  if,  in  fact  the  debtor  be  not  insolvent,  or  if  the 
levy  be  not  upon  a  just  debt  or  be  not  authorized,  the  debtor  may  extricate 
himself ;  but  if  the  claim  be  just  and  the  levy  proper,  and  the  debtor  have 
no  valid  defense  and  is  insolvent,  he  can  scarcely  avoid  committing  this 
act  of  bankruptcy,  unless  he  can  get  some  one  to  give  bail  for  him.  If  he 
carinot  procure  bail  and  if  he  has  no  defense,  then  he  is  surely  helpless 
and  is  helpless  without  necessarily  any  fraud,  connivance,  intent  or  action 
existing  on  his  part  at  all.  If  he  pay  the  claim  in  full  and  thus  discharge  or 
vacate  the  legal  proceedings,  he  might  avoid  this  third  act  of  bankruptcy; 
but  the  payment  itself  would  likely  be  held  to  be  a  preference,  since  he  is 
insolvent  and  knows  he  is  insolvent ;  and  it  would  be  thus  an  act  of  bank- 
ruptcy of  the  second  class.^® 

§  135.  Intent  to  Prefer  Not  Requisite,  So  Long  as  Actual  Prefer- 
ence Exists. — It  is  the  result  obtained  by  the  levying  creditor  and  not 
the  intent  of  the  debtor  to  prefer,  that  is  the  test."^ 

The  leading  case  upon  this  point  is  Wilson  Bros.  v.  Nelson,  7  A.  B.  R. 
142,  183  U.  S.  191,  reversing  In  re  Nelson,  1  A.  B.  R.  63,  98  Fed.  76  (D. 
C.  Wis.)_. 

,    65.    Bankr.  Act,  §  3  (a)   (3).     For  other  decisionfe  construing  this  act  of  bank- 
ruptcy, see  citations  under  the  propositions  hereinafter  following. 
-    66.    See  post,  §§  136  and  141.     See  In  re  Miller,  5  A.  B.  R..  140,  104  Fed.  764 
(D.  C.  N.  Y.);  In  re  Meyers,  1  A.  B.  R.'  1  (Ref.  N.  Y.).     See  Scheuer  v.  Book, 
7  A.  B.  R.  384  (C.  C.  A.  Ala.). 

,  67.  In  re  Rung  Furn,  Co.,  14  A.  B.  R.  12,  139  Fed.  526  (C.  C.  A.  Mass.).  To 
the  same  effect,  see  Bradley  Timber  Co.  v.  White,  10  A.  B.  R.  329,  336,  121 
Fed.  779  (C.  C.  A.  Ala.,  affirming  White  v.  Bradley  Timber  Co.,  9  A.  B.  R.  441, 
119  Fed.  989);  In  re  Ferguson,  2  A.  B.  R.  586,  95  Fed.  429  (D.  C.  N.  Y.);  In  re 
Meyer,  1  A.  B.  R.  1  (Ref.  N.  Y.) ;  In  re  Reichman,  1  A.  B.  R.  17,  91  Fed.  624 
(D.  C.  Mo.);  In  re  Moyer,  1  A.  B.  R.  577,  93  Fed.  188  (D.  C.  Pa.),  a  judgment  en- 
tered within  four  months  rn  warrants'  to  confess  given  before  fipur  months.    In 
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In  this  case  of  Wilson  Bros.  v.  Nelson,  the  Supreme  Court  of  the 
United  States  held,  that  in  determining  what  constitutes  the  suffering  or 
[)ermitting  of  a  preference  by  legal  proceedings  the  statute  makes  the  re- 
sult obtained  by  the  creditor  and  not  the  specific  intent  of  the  debtor,  the 
essential  fact,  and  that  no  intent  on  the  part  of  a  debtor  either  to  hinder, 
delay,  or  defraud  his  creditors  or  to  prefer  one  of  them  over  another  is 
required  by  the  third  act  of  bankruptcy.  This  was  held  in  a  case  where  a 
cognovit  judgment  was  taken  and  levy  made  thereunder  on  a  note  given 
nearly  fourteen  years  before  that  time,  the  debtor  all  the  time  being  wholly 
innocent  of  any  connivance,  collusion  or  suggestion  that  the  creditor  take 
judgment,  and  being  in  total  ignorance  that  any  such  judgment  was  going 
to  be  taken.  The  Supreme  Court  held,  that,  nevertheless,  because,  after 
levy  made,  the  debtor  had  not  procured  its  discharge  or  its  vacating  before 
five  days  before  the  time  set  for  execution  sale,  he  had  committed  this  act 
of  bankruptcy,  for  he  had  suffered  and  permitted  a  preference  to  be  ob- 
tained and  retained  by  his  nonresistance  to  legal  proceedings. 

§  136.  "Continuing  Consent." — In  cases  where  the  lien  was' obtained 
by  levies  under  judgments  obtained  upon  warrants  to  confess  judgment, 
there  may  be  said  to  exist,  theoretically,  a  continuing  "consent."  Such  was 
the  fact  in  the  case  of  Wilson  v.  Nelson,  discussed  in  the  preceding  para- 
graph; also,  in  In  re  Thomas,  4  A.  B.  R.  571,  103  Fed.  272  (D.  C.  Pa.). 
Nevertheless,  "continuing"  or  constructive  consent,  as  in  cases  of  warrants 
to  confess  judgment,  is  not  necessary.^* 

Mere  passivity  on  the  debtor's  part  is  sufficient  to  constitute  "suffering" 
or  "permitting."  Active  participation,  co-operation  or  collusion  in  the  legal 
proceedings,  is  not  a  requisite  element.^s 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.):  "It  is 
not  necessary  that  the  debtor  should  have  done  any  affirmative  act.  If  he  re- 
mains passive  and  supine  and  permits  his  property  to  be  taken  by  one  creditor 
at  the  expense  of  others,  he  has  'suffered'  or  'permitted'  a  perference  to  be 
obtained." 

Bogen  &  Trummell  v.  Protter,  12  A.  B.  R.  288,  129  Fed.  533  (C.  C.  A.  Ohio) : 
"A  debtor  who  does  not  pay  a  lawful  debt  when  due  and  stands  by  while  his 
-.reditor  secures  a  judgment  against  him  and  levies  upon  his  property  certainly 

re  Rome  Planing  Mills,  3  A.  B.  R.'l23,  96  Fed.  812  (D.  C.  N.  Y.);  In  re  Thomas, 
4  A.  B.  R.  571,  103  Fed.  272  (D.  C.  Pa.);  Parmenter  Mfg.  Co.  v.  Stoever,  3  A. 
B.  R.  220,  97  Fed.  330  (C.  C.  A.  Mass.).  Contra,  Duncan  v.  Landis,  5  A.  B.  R. 
649,  106  Fed.  839  (C.  C.  A.  Pa.).  Nevertheless  see,  In  re  Kersten,  6  A.  B.  R. 
516  (D.  C.  Wis.),  where  it  seems  to  have  been  thought  necessary  to  show  some 
affirmative  act,  as,  here,  the  debtor's  appearance  in  State  Court  on  creditors' 
application  for  the  appointment  of  a  receiver  there  and  debtor's  presentation 
■  of  a  list  of  names  for  the  receivership. 

68.  In  re  Rung  Furn.  Co.,  14.  A.  B.  R.  12,  139  Fed.  526  (C.  C.  A.  N.  Y.). 

69.  Impliedly,  Wilson  v.  Nelson,  7  A.  B.  R.  142,  183  U.  S.  191,  reversing  In  re 
Nelson,  1  A.  B.  R.  63,  93  Fed.  76  (D.  C.  Wis.) ;  In  re  Rung  Furn.  Co.,  14  A.  B. 
R.  12,  139  Fed.  526  (C.  C.  A.  N.  Y.).  Compare,  contra  query  before  decision  of 
Supreme  Court  in  Wilsoh  Bros.  v.  Nelson;  In  re  Ogles,  1  A.  B.  R.  671,  93  Fed. 
426  (D.  C.  Tenn.).  See  post,  "Fourth  Element'  of  a  Voidable  Preference," 
§§  1328,  1339. 
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'suffers   and  permits'   such  judgment  to   be  taken,   levy   made,   and   preference 
thereby  obtained." 

Bradley  Timber  Co.  v.  White,  10  A.  B.  R.  326,  121  Fed.  779  (C.  C.  A.  Ala.): 
"We  doubt  if  any  of  the  evidence  of  witness  Roach  was  relevant  to  the  issue 
involved.  Whether  or  not  an  insolvent  makes  resistance  to  legal  proceedings 
of  a  creditor  to  obtain  preference  is  not  very  material.  It  may  show  good 
faith  on  his  part,  but  the  act  of  bankruptcy  declared  in  the  law  is  "suffering  or 
permitting'  a  judgment  which  will  result  in  a  preference,  and  a  failure  to  vacate 
the  same  within  at  least  five  days  before  a  sale  or  disposition  of  the  property 
affected  by  such  preference.  The  Bankrupt 'Law  seeks  to  prevent,  and,  if 
obtained  by  any  means,  to  set  aside,  preferences  obtained  against  an  insolvent 
within  four  months;  and,  in  order  to  effect  an  equal  distribution  of  an  insolvent's 
property  among  creditors,  it  contemplates  a  resort  to  the  bankruptcy  court  in 
all  cases  of  such  preferences,  no  matter  whether  the  bankrupt  has  consented 
thereto  or  opposed  the  same." 

Upon  reflection,  it  will  become  clearly  evident  that,  by  the  operation  of 
this  third  act  of  bankruptcy,  almost  any  insolvent  debtor,  except  the  ab- 
solutely exempted  ones,  can  ultimately  be  brought  into  the  bankruptcy 
court  and  adjudged  bankrupt,  without  any  bad  faith  or  intent  on  his  part. 
He  can  in  other  words,  be  compelled  to  commit  this  act  of  bankruptcy.'"' 

§  137.  Debtor's  Besistence  to  Suit  without  Release  of  Property 
Ineffectual. — It  will  make  no  difference  that  the  debtor  resists  the  suit 
in  good  faith,  files  answer,  contends  at  the  trial  and  appeals  the  judgment 
before  the  sale,  if  the  execution  of  the  judgment  upon  the  property  is  not 
stayed  or  the  property  otherwise  released.^  "^ 

Bradley  Timber  Co.  v.  White,  10  A.  B.  R.  326,  121  Fed.  779  (C.  C.  A.  Ala.): 
"Whether  or  not  an  insolvent  makes  resistance  to  legal  proceedings  of  a 
creditor  to  obtain  preference  is  not  very  material." 

§  138.  Preference  Must  Have  Been  Obtained  Thereby. — ^A  prefer- 
ence must  have  been  obtained  thereby.''^ 

In  re  Chapman,  3  A.  B.  R.  607,  99  Fed.  395  (D.  C.  Ga.):  "The  difficulty 
arises  from  the  fact  that  in  the  suit  the  plaintiff  obtained  a  general  judgment. 
The  reply  to  this,  however,  is  that,  while  the  plaintiff  has^a  general  judgment, 
Ehe  is  only  proceeding  to  enforce  it  against  the  particular  property  on  which 

she  had  the  contract  lien,  and  for  that  reason  the  proceeding  to  sell,  whatever 

* 

70.  (1867)  See  Warren  v.  Bank,  7  Nat.  Bank  Reg.  481;  (1867)  Coxe  v.  Hale,  8 
Nat.  Bank  Reg.  562. 

71.  In  re  Rung  Furn.  Co.,  14  A.  B.  R.  12,  139  Fed.  526  (C.  C.  A.  N.  Y.):  In 
this  case  the  court  held,  that  the  failure  of  an  insolvent  corporation  to  vacate 
a  preference  resulting  from  a  judgment,  levy  and  sale,  is  an  act  of  bankruptcy 
within  §  3a  (S),  even  though  the  judgment  debtor  answers  the  suit,  goes  to 
trial  in  good  faith  and  later  and  before  the  sale  duly  appeals  from  the  judg- 
ment. 

72.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.);  Spike  &  Iron 
Co.  V.  Allen,  17  A.  B.  R.  588,  148  Fed.  657  (C.  C.  A.  Va.);  In  re  Rome  Planing 
Mills,  96  Fed.  812.  3  A.  B.  R.  123  (D.  C.  N.  Y.). 
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may  have  been  the  character  of  the  judgment,  is  not  a  preferential  proceeding. 
The  plaintiff  is  only  seeking  for  the  time  being  to  enforce  the  judgment 
against  the  property  on  which  she  had  the  contract  lien,  and  the  Bankruptcy 
Act  could  never  have  contemplated  that  a  pers'on  should  be  adjudged  a  bank- 
rupt for  permitting  the  enforcement  of  a  lien  against  particular  property,  when 
the  lien  as  to  the  property  was  in  no  sense  a  preference  under  any  of  the  pro- 
visions of  the  act.  I  see  no  practical  difference  between  this  execution  pro- 
ceeding, as  it  now  is,  against  the  property  conveyed  to  the  plaintiff  to  secure 
the  debt,  and  an  ordinary  proceeding  to  enforce  a  mortgage  against  the 
particular  property  on  which  the  mortgage  was  given.  If  a  levy  was  made  on 
property  other  than  that  as  to  which  the  plaintiff  in  the  judgment  had  a 
special  lien,  and  an  attempt  was  being  made  to  sell  the  same,  and  the  defendant 
failed  within  five  days  of  the  time  of  .sale  to  vacate  or  discharge  the  judgment, 
then,  undoubtedly,  it"  seems,  an  act  of  bankruptcy  would  be  committed.  To 
constitute  an  act  of  bankruptcy,  under  the  clause  in  question,  it  would  be 
necessary  that  the  debtor  should  suffer  or  permit,  while  insolvent,  a  judgment 
to  go  against  him,  which  judgment  would  of  itself  be  a  preference  under  the 
act;  that  he  would  then  allow  execution  to  be  issued  and  levied,  and  proceed-, 
ings  to  sell  to  be  instituted  by  the  necessary  advertisement,  and  fail,  within 
five  days  of  the  time  of  sale,  to  vacate  or  discharge  the  judgment.  The  sale 
which  the  defendant,  by  the  act,  must  prevent,  would  consummate  and  make 
effective  the  preference  given  by  the  judgment.  This  is  very  different  from 
the  case  at  bar,  ''n  which  an  antecedent  lien,  not  obnoxious  in  any  way  to  the 
act,  is  being  enforced  by  legal  proceedings.  In  the  first  instance  practical 
results  beneficial  to  the  creditors  would  be  obtained  by  the  institution  of  the 
bankruptcy  proceedings,  inasmuch  as  the  preference  created  by  the  judg- 
ment lien  would  be  annulled  and  vacated,  and,  as  a  consequence,  the 
property  of  the  defendant  equally  divided.  Such  is  evidently  the  intent  of 
this  act  of  bankruptcy — that  a  preference  might  be  avoided,  and  an  equal 
distribution  of  the  debtor's  property  result.  In  the  case  now  before  the  court, 
the  institution  of  the  bankruptcy  proceedings  will  not  affect  the  lien  of  the 
judgment  on  the  land  which  was  about  to  be  sold.  Should  the  bankruptcy 
proceedings  go  on,  the  court  must  either  allow  the  plaintiff  to  proceed  to  en- 
force her  judgment  as  a  special  lien  on  this  property,  by  execution  of  the 
City  Court,  as  she  is  now  doing,  or  must  allow  the  trustee  to  sell  the  property 
subject  to  the  lien,  should  it  be  thought  probable  that  anything  could  be 
realized  for  the  general  creditors  over  and  above  the  amount  of  the  judgment. 
T,he  court  would  declare  it  to  be  an  act  of  bankruptcy  in  Chapman  not  to 
have  prevented  the  sale,  and  would  then,  by  its  own  order,  allow  the  sale  to 
go  on.  This  is  not,  in  my  opinion,  such  a  case  as  'Congress  had  in  view  in 
enacting  the  clause  in  question."  ^ 

Thus,  the  debtor  must  have  been  insolvent.'' * 

Thus,  the  preference  must  have  given  the '  creditor  an  advantage  over 
other  creditors  of  the  "same  class."  A  landlord's  distraint,  even  were  it  a 
"legal  proceedings"  would  not  be  obtaining  a  "preference"  unless  there 
were  other  creditors  entitled  to  like  priority  with  landlords  under  the  laws 
of  the  United  States  or  States,  under  class  5,  of  priorities,  who  did  not 

72.  In  re  Rome  Planing  Mills,  96  Fed.  812,  3  A.  B.  R.  123  (D.  C.  N.  Y.).  In- 
ferentially.  In  re  Rung  Furn.  Co..  14  A.  B.  R.  12  (C.  C.  A.  N.  Y.).  Also,  see 
ante.  S  136. 
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receive  like  proportion ;  for,  otherwise,  the  landlord  is  not  in  the-  "san 
class."T3 

Spike  &  Iron  Co.  v.  Allen,   J7  A.   B.   R.   588,   148   Fed.   657    (C.   C.   A.  Va. 
"The  law  in  regard  to  preference  by  legal  proceeding  is  that  the  existence 
the   lien   obtained   by   the   proceeding   shall   work   a   preference;    that   is,   shs 
enable  some  one  of  the  creditors  of  the  insolvent  debtor  to  obtain  a  great 
percentage  of  his  debt  than  other  creditors." 

Likewise,  suffering  judgment  on  a  priority  claim  of  a  workman  woui 
not  be  sufficient  if  there  is  enough  to  pay  all  labor  claims  in  full ;  althoug 
if  the  judgment  be  for  more  than  $300  it  will  be  a  preference  as  to  tl 
excess.^*  Thus,  again,  property  of  the  bankrupt  must  have  been  seque; 
trated  in  some  form  thereby.^^ 

Presumably,  all  the  remaining  elements  of  a  preference  are  likewii 
requisite.''® 

§  139.   Legal  Proceedings  Must  Have  Created  thie  Preference.- 

The  preference  must  have  been  obtained  through  legal  proceedings.'^'^ 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.; 
"The  words  "legal  proceedings'  as  used  in  subd.  3  , of  §  3  have  reference  to  ar 
proceeding  in  a  court  of  justice,  interlocutory  -or  final,  by  which  the  proper! 
of  the  debtor  is  seized  and  diverted  from  his  general  creditors." 

§  140.  Vacating  of  Preference,  Ineffectual  unless  Accomplisue 
at  Least  Five  Days  before  Sale. — The  preference  must  be  dis 
charged  or  vacated  to  avoid  the  charge  of  the  act;''^  and  it  must  have  bee 

73.  In  re  Belknap,  12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Penna.). 

74.  Inferentially,  In  re  Cement  Co.,  17  A.  B.  R.  375  (Spec.  Master  Mich.). 

75.  Instance,  In  re  Miller,  5  A.  B.  R.  .140,  104  Fed.  764  (D.  C.  N.  Y.),  where 
judgment  debtor  directed  a  levying  officer  to  go  to  one  owing  the  debtor,  wh 
thereupon  paid  the  officer  the  amount  owing.  Instance,  In  re  Harper,  5  A.  B,  I 
567,  106  Fed.  900  (D.  C.  Ills.),  a  case  of  garnishment  in  aid  of  execution  whei 
garnishee  has  the  right  to  pay  at  once  or  at  any  time  to  the  judgment  credito 
held,  clause  as  to  "five  days"  not  applicable. 

76.  See  ante,  §  119  to  §  129,  inclusive. 

77.  Spike  &  Iron  Co.  v.  Allen,  17  A.  B.  R.  588,  148  Fed.  657  (C.  C.  A.  Va. 
Instance,  In  re  Mather  v.  Coe,  1  A.  B.  R.  504,  92  Fed.  333  (D.  C.  Ohio),  ri 
ceivership  ki  State  court  whereby  priority  given  to  workmen  that  could  nc 
have  been  given  them  under  the  Bankruptcy  Act.  Instance,  In  re  Kersten, 
A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.),  receivership  in  State  court  whereb 
payments  that  would  have  been  held  preferences  under  the  bankruptcy  ac 
and  reauiring  surrender  before  further  participation  in  dividends,  would  not  b 
effected.  Instance,  In  re  Miller,  5  A.  B.  R.  140,  104  Fed.  764  (D.  C.  N.  Y.; 
supplementary  proceedings — payment  by  debtor's  debtor  to  sheriff.  Instanc 
held  not  legal  proceedings,  In  re  Mero,  12  A.  B.  R.  171,  128  Fed.  630  (D.  C 
Conn.),  liveryman's,  lien.  Thus,  likewise  a  seizure  under  landlord's  distres 
warrant  has  been  held  not  to  be  a  seizure  by  legal  proceedings  in  Spike  &  Iro 
Co.  V.  Allen,  17  A.  B.  R.  588,  148  Fed.  657  (C.  C.  A.  Va.),  also  in  obiter,  referre 
to,  but  not  decided,  In  re  Belknap,  12  A.  B-  R-  326,  129  Fed.  646  (D.  C.  Pa.). 

78.  Wilson  Bros.  v.  Nelson,  7  A.  B.  R.  142,  183  U.  S.  191;  obiter,  In  r 
Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.) ;  In  re  Vastbinde) 
11  A.  B.  R.  121,  126  Fed.  417  (D.  C.  Pa.) ;  In  re  Rung  Furn.  Co.,  14  A.  B.  R.  IS 
139  Fed.  526  (C.  C.  A.  N.  Y.). 
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discharged  or  vacated  at  least  five  days  before  a  sale  or  (final  disposition 
of  the  property  affected.'''* 

In  re  Vastbinder,  11  A.  B.  R.  121,  126  Fed.  417  (D.  C.  Pa.):  "It  is  not  the 
mere  obtaining  of  a  judgment  and  levying  execution  on  the  property  of  the 
debtor  while  insolvent  that  makes  him  liable  as  a  bankrupt,  but  the  failure  on 
his  part,  within  five  days  before  a  sale  or  final  disposition  of  the  property 
levied  on,  to  have  the  same  vacated  or  discharged." 

§  141.  "At  Least  Five  Days  before  a  Sale,  etc." — Meaning  of 
Term. — The  term  "at  least  five  days  before  a  sale  or  final  disposition  of 
the  property  affected"  means  at  least  five  days  before  the  time  fixed  for 
tlie  sale  and  it  is  not  necessary  for  creditors  to  wait  until  the  sale  actually 
has  taken  place  and  thereby  possibly  have  their  whole  proceedings  rendered 
fruitless.** 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.,  cited  in. 
In  re  Miller,  5  A.  B.  R.  140,  104  Fed.  764,  D.  C.  N.  Y.) :  "It  is  not  necessary 
that  the  creditdr  should  wait  until  a  sale  has  actually  taken  place.  It  would 
be  a  strange  construction  of  an  act  designed  to  save  and  protect  the  debtor's 
estate,  to  hold  that  it  can  only  be  set  in  operation  after  the  estate  has  been 
plundered  and  dissipated.  The  debtor  has  until  five  days  before  the  day  the 
sale  is  legally  noticed  in  which  to  vacate  or  discharge  the  preference.  If  he 
has  not  done  so  at  that  time  the  creditor  may  proceed  and  file  a  petition  and, 
upon  a  proper  showing,  may  enjoin  the  sale.  The  act  of  bankruptcy  is  not 
consummated  until  the  expiration  of  the  time  in  which  the  debtor  may  vacate 
or  discharge  the  lien,  and  the  last  day  for  doing  this  is  five  days  before  the- 
day  a  sale  of  the  property  is  advertised.  In  the  case  of  a  judgment,  therefore, 
the  petitioners  must  prove  the  entry  of  the  judgment,  the  issue  of  an  execution, 
the  levy  thereunder  and  the  debtor's  insolvency  at  the  time  of  the  judgment, 
and  levy.  They  must  also  prove  that  the  property- was  actually  sold  at  execu- 
tion sale  or  that  the  sale  was  advertised  for  a  day  certain,  and  that  the  debtor 
had  permitted  the  levy  to  stand  until  the  sale  was  but  five  days  distant." 

Bogen  &  Trummell  v.  Protter,  12  A.  B.  R.  288,  129  Fed.  533  (C.  C.  A.  Ohio):. 
"The  debtor  still  has  the  privilege  of  avoiding  the  act  of  bankruptcy,  by  dis- 
charging the  preference  at  least  five  days  before  the  time  set  for  sale." 

Obiter,  In  re  Hotel  &  Cafe  Co.,  15  A.  B.  R.  69,  138  Fed.  947  (D.  C.  Pa.)  r 
"It  seems  clear  to  me  that  it  was  the  intention  of  Congress  in  framing  this 
clause  to  fix  the  consummation  of  the  act  of  bankruptcy  at  a  period  five  days 
before  a  sale.  If  this  were  not  so  and  the  act  of  bankruptcy  is  held  not  to- 
have  been' consummated  until  a  sale  had  taken  place,  creditors  could  not  file 
involuntary  petitions  in  bankruptcy  until  after  the  property  of  the  alleged 
bankrupt  had  been  swept  away  by  an  execution.  In  other  words,  it  seems  to- 
me that  it  was  the  intention  to  fix  the  consummation  of  the  act  of  bankruptcy 
upon  an  alleged  bankrupt  five  days  before  the  day  of  sale  if  at  that  time  h« 
had  failed  to  lift  a  levy  on  his  property.  A  petition  can  then  be  filed  before 
the  sale  and  the  property  administered  in  bankruptcy  for  the  benefit  of  all  the 
creditors." 

79.  Wilson  Bros.  v.  Nelson,  7  A.  B.  R.  142,  183  U.  S.  191;  In  re  Rome  Planing 
Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.). 

80.  In  re  Meyers,  1  A.  B.  R.  1  (Ref.  N.  Y.");  In  re  Elmira  Steel  Co.,  5  A.  B> 
R.  488,  109  Fed.  456  (Spec.  Master,  N.  Y.). 
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Nevertheless,  it  would  seem  that  the  court  must  have  fixed  some  tim 
for  the  sale  or  other  disposition  of  the  property.  Until  such  time  is  fixe 
it  is  impossible  for  this  act  of  bankruptcy  to  be  committed.*^ 

In  re  Vetterman,  14  A.  B.  R.  245,  135  Fed.  443  (D.  C.  N.  H.):  "The  con 
eluding  part  of  the  clause,  with  reference  to  the  sale  or  final  disposition,  i 
connected  with  what  precedes,  in  respect  to  preference  through  legal  pre 
ceedings,  by  the  word  'and,'  thus  making  it  one  act  of  bankruptcy,  culminatin 
live  days  before  sale  or  final  disposition.  If  it  were  otherwise,  and  the  incep 
tion  and  the  culmination  of  the  legal  proceeding  were  separated  by  the  wor 
'or',  it  might  be  different.     In  such  cases  there  might  be  two  acts  of  bankruptc] 

"I  find  no  authority  for  holding  that  a  creditors'  petition  in  an  involuntar 
bankruptcy  proceeding,  which  merely  alleges  that  an  attachment  has  been  mad 
m  a  Legal  proceeding,  sets  forth  an  act  of  bankruptcy,  within  the  meaning  c 
the  statute  of  1898.    *    *    * 

"This  decision  in  no  way  touches  the  question  whether  an  attachment  cred 
itor  acquires  a  valid  lien,  whose  attachment  is  more  than  four  months  olc 
when  that  part  of  clause  3  relating  to  the  sale  and  the  'five  days  before'  operate 
upon  the  situation." 

But  if  the  lien  were  obtained  more  than  four  months  and  five  days  be 
fore  the  tirhe  set  for  the  sale,  the  petition  could  hardly  be  filed  in  tim 
at  all. 

Nevertheless,  if,  before  any  sale  actually  has  taken  place  and  befor 
the  bankruptcy  petition  is  filed,  the  execution  is  stayed  and  the  lien  vacatec 
although  not  until  within  the  five  day^  before  the  time  fixed  for  the  sal< 
the  bankruptcy  petition  will  be  dismissed,  at  any  rate  where,  before  it  wa 
filed,  the  petitioning  creditors  had  actual  notice  of  the  vacating  of  th 
Jien.*2 

§  142.  How  Vacating  Accomplished  and  How  Not. — ^Vacat 
jng  must  not  be  accomplished  by  payment  of  the  debt  by.  the  bankrupt  or 
of  the  bankrupt  estate,  else  an  act  of  bankruptcy,  although  not  one  of  th 
third  class  of  acts  of  bankruptcy,  will  have  been  committed.** 

Scheuer  v.  Book  Co.,  7  A.  B.  R.  384,  113  Fed.  407  (C.  C.  A.  Ala.):  "Sue 
payment  ought  not  to  be  considered  in  any  just  sense  as  the  vacating  or  dii 
charging  of  a  preference  within  the  intent  and  meaning  of  the  third  subdivision, 
i  (a),  of  the  Bankruptcy  Act." 

81.  See  Seaboard  Steel  Casting  Co.  v.  Triersr,  10  A.  B.  R.  594,  124  Fed.  75,  7 
(p.  C.  Va.),  where  the  allegation  that  the  attachment  has  not  "to  this  time  bee 
discharged"  was  held  insufficient.  But  it  has  been  held,  though  upon  doubtfi 
ground,  that  mere  garnishment  in  proceedings  in  aid  of  execution  in  State 
where  the  debtor  of  the  judgment  debtor  is  at  liberty  to  discharge  his  own  det 
by  payment  thereof  at  any  time  to  the  judgment  creditor  of  his  creditor,  is  sufI 
cient  without  the  fixing  of  any  date,  the  law  fixing  the  "final  disposition"  £ 
any  date  chosen  by  such  debtor  of  the  judgment  debtor.  In  re  Harper,  5  P 
B.  R.  567,  105  Fed.  900  (D.  C.  Ills.);  analogously.  In  re  Miller,  5  A.  B.  R.  14 
CD.  C.  N.  Y.).  But  such  holding  would  seem  to  make  the  issuance'  of  an 
execution  on  a  judgment  equally  an  act  of  bankruptcy,  in  States  where  th 
debtor  of  the  judgment  debtor  is  at  liberty  likewise  to  apply  his  debt  on  th 
execution,  without  the  institution  of  proceedings  in  aid  of  execution. 

82.  In  re  Doddy,  Jordan  &  Co.,  11  A.  B.  R.  344,  127  Fed.  771  (D.  C.  Penn.). 

83.  But  compare  obiter,  in  syllabus,  White  v.  Bradley  "Timber  Co.,  9  A.  B.  I 
441,  121  Fed.  779,  affirming  119  Fed.  989  (D.  C.  Ala.). 
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That  there  was  no  defense  to  the  justness  of  the  claim,  upon  which  the 
levy  was  made  is  no  excuse.®*  But  there  is  no  legal  obligation  upon  an  in- 
solvent debtor  to  have  himself  adjudged  a  bankrupt.^^ 

A  corporation  cannot  avoid  the  effect  of  having  committed  this  act  of 
bankruptcy,  by  subsequently  going  into  liquidation,  by  proceedings  for  dis- 
solution.*® 

§  143.  Lien  Must  Have  Been  Obtained  within  Pour  Months — 
Mere  Enforcement  of  Lien    Obtained    before,    Insufficient. — The 

lien  must  have  been  obtained  within  the  four  months  preceding  the  filing 
of  the  bankruptcy  petition.*^ 

Owen  V.  Brown,  9  A.  B.  R.  717,  IgO  Fed.  813  (C.  C.  A.  Colo.):  "The  con- 
tention of  the  appellants  is  that  the  judgment  creditor  obtained  a  preference 
and  tie  act  of  •  bankruptcy  was  committed  when  the  defendant's  real  estate 
was  sold  on  execution,  without  regard  to  the  date  of  the  judgment  on  which 
the  execution  was  issued,  and  regardless  of  the  fact  that  the  judgment  was  a 
lien  on  the  real  estate  of  the  defendant  sold  on  the  execution  from  the  date 
of  its  rendition.  *  *  *  This  contention  finds  no  support  in  the  Bankrupt  Act 
or  on  principle     *    *     * 

"The  'preference  through  legal  proceedings'  inentioned  in  subd.  3  is  a  pref- 
erence obtained  by  such  means  within  four  months  next  preceding  the  filing 
of  the  petition  in  bankruptcy. 

"Neither  the  third  subdivision  of  §  3a,  nor  any  other  provision  of  the  Bank- 
rupt Act,  contemplates  that  valid  judgment  liens  on  real  property  acquired 
before  the  passage  of  the  act,  or  more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  shall  be  vacated;  or  that  the  due  enforcement  of 
such  liens  by  execution  shall  constitute  an  illegal  preference,  which  would 
be  exactly  tantamount  to  vacating  or  annulling  the  lien  itself." 

In  re.  Ferguson,   2   A.   B.    R.   586,   95   Fed.   439    (D.   C.    N.   Y.)    an   execution 

•    84.   Scheuer  v.  Book  Co.,  etc.,  7  A.  B.  R.  384,  112  Fed.  407  (C.  C.  A.  Ala.). 

85.  Spike  &  Iron  Co.  v.  Allen,  17  A.  B.  R.  583,  148  Fed.  657  (C.  C.  A.  Va.); 
-Summers  v.  Abbott,  10  A.  B.  R.  254,  132  Fed.  36  (C.  C.  A.  Mo.) ;  (1867)  Wilson 
V.  City  Bk,  17  Wall.  473. 

86.  In  re  Storm,  4  A.  B.  R.  601,  103  Fed.  618  <D.  C.  N.  Y.).  Compare,  White 
Mountain  Paper  Co.  v.  Morse,  11  A.  B.  R.  632,.  127  Fed.  180  (C.  C.  A.  N.  Y.). 
The  lien  must  have  been  obtained  after  the  passage  of  the  Bankruptcy  Act;  the 
statute  is  not  retroactive.  Owen  v.  Brown,  9  A.  B.  R.  717,  130  Fed.  813  (C.  C. 
A.  Colo.).     Perhaps  in  point  In  re  Chapmaa,  3  A.  B.  R.  607,  99  Fed.  395   (D. 

■  C.  Ga.).. 

87.  Inferentially,  In  re  Chapman,  3  A.  B.  R.  607,  99  Fed.  395  (D.  C.  Ga.). 
Inferentially,  In  re  Meyers,  1  A.  B.  R.  1  (Ref.  N.  Y.).  Inferentially,  Metcali 
V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165.  Contra,  and  that  the  four  months'  time 
dates  from  the  five  days  before  the  sale  or  proposed  sale.  Parmenter  Mfg.  Co. 
V.  gtoever,  3  A.  B.  R.  320,  97  Fed.  330  (C.  C.  A.  Mass.).  This  case  it  was 
sought  to  distinguish  in  In  re  Chapman,  3  A.  B.  R.  611.  Also,  In  re  Hotel  & 
Cafe  Co.,  15  A.  B.  R.  288,  129  Fed.  533  (C.  C.  A.  Ohio).  But,  if  the  date  set  for 
the  sale  is  more  than  four  months  and  five  days  from  the  obtaining  of  the  lien, 
the  question  arises,  whether  a  bankruptcy  petition  would  lie?  It  would  seem 
the  levy  must  have  occurred  within  the  four  months  and  the  proposed  sale 
must  have  occurred  within  the  four  months  and  five  days  of  the  filing  of  the 
petition;  it  might  be  easy  to  avoid  this  act  of  bankruptcy  by  having  the  date 
for  the  sale  set  later. 
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levied  within  four  months,  approved  in  In  re  Chapman,  3  A.  B.  R.  607,  99  Fed. 
395  (D.  C.  Ga.) :  "The  act  of  bankruptcy  referred  to  in  subd.  3,  cl.  a,  §  3, 
must,  I  think,  be  limited  to  such  acts  as  by  construction  of  law  and  in  the 
view  of  the  Bankruptcy  Act,  work  an  injury  to  other  creditors  by  securing 
to  them  a  preference  which  the  Bankruptcy  Law  is  designed  to  prevent.  The 
language  of  this  subdivision  shows  this  intent.  This  cannot  apply,  therefore, 
to  such  levies  and  liens  as  are  acquired  long  prior  to  the  passage  of  the  act, 
nnd  more  than  four  months  prior  to  the  petition,  which  the  Bankrupt  Act  does 
not  vacate  or  disallow.  Such  a  lien  the  debtor  cannot  be  required  to 
satisfy  or  yacate." 

Compare,  In  re  Vetterman,  i4  A.  B.  R.  245,  246,  135  Fed.  443  (D.  C.  N.  H.) : 
"This  decision  in  no  way  touches  the  question  whether  an  attaching  creditor 
acquires  a  valid  lien,  whose  attachment  is  more  than  four  months  old  when 
that  part  of.  clause  3  relating  to  the  sale  and  the  'five  days  before'  operates 
upon  the  situation." 

But  the  mere  enforcement,  within  the  four  months  period,  of  a  lien  ob- 
tained before  the  four  months  period,  is  .valid  and  unaffected.** 

In  re  Chapman,  3  A.  B.  R.  607,  99  Fed.  395  (D.  C.  Ga.),  quoted,  ante,  § 
138.  Apparently,  contra,  Parmenter  Mfg.  Co.  v.  Stoever,  3  A.  B.  R.  220,  97 
Fed.  330  (C.  C.  A.  Mass.):  "The  act  of  bankruptcy  dating  from  the  sale  or 
from  the  five  days  anterior  to  the  sale  and  not  from  the  date  of  the  attach- 
ment." 

And  this  is  so  even  where  a  general  judgment  also  was  obtained,  and  the 
creditor  is  seeking  to  enforce  the  general  judgment  against  the  particular 
prop)erty  on  which  he  has  the  contract  lien.*® 

Division  4. 

Fourth  Ci<ass  of  Acts  op  Bankruptcy — Assignments  and  Receiver- 
ships. 

§  144.'  No  Implication  of  Fraud  in  Fourth  Act. — As  to  acts  of  bank- 
ruptcy embraced  within  the  fourth  class,  namely,  the  debtor's  making  of  a 
general  assignment  for  the  benefit  of  his  creditors,  or  being  insolvent,  his 
applying  for  a  receiver  or  trustee  for  his  property,  or  because  of  his  in- 
solvency, the  putting  of  a  receiver  or  trustee  in  charge  of  his  property 
-under  the  laws  of  a  State,  Territory  or  of  the  Unted  States,  it  may  also 
be  said  that  there  can  be  no  implication  of  fraud  on  the  debtor's  part  from 
these  acts  alone  and  unaccompanied  with  any  artifice  or  design,  for  these 
acts  at  worst  are  merely  constructively  fraudulent. 

Randolph  v.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  1:  "The  assignment  was,  not 
illegal.  It  was  permitted  by  the  law  of  the  State,  and  cannot  be  taken  to  have 
been  prohibited  by  the  bankruptcy  law  absolutely,  in  every  event,  whether  pro- 
ceedings were  instituted  or  not.     *     *     *     j,.  had  no  general  fraudulent  intent."' 

88.  Owen  v.  Brown,  9  A.  B.  R.  717,  120  Fed.  812  (C.  C.  A.  Colo.).  Compare, 
In  re  Vetterman,  14  A.  B.  R.  245,  135  Fed.  443  (D.  C.  N.  H.).  Also,  see  post, 
§  184.    Also,  see  correlative  subject,  post,  §  1444;  et  seq. 

89.  In  re  Chapman,  3  A.  B.  R.  60^,  99  Fed.  395  (D.  C.  Ga.). 
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Summers  v.  Abbott,  10  A.  B.  R.  254,  122  Fed.  36  (C.  C.  A.  Mo.):  "The 
deed  of  assignment  covered  all  the  property  of  the  bankrupts.  It  was 
honestly  made  for  the  laudable  purpose  of  applying  all  the  property  of 
The  debtors  to  the  payment,  ratably,  of  all  their  debts.  This  is  conceded. 
No  claim  is  made  that  there  was  a  secret  trust  reserved  for  the  grantors' 
benefit,  or  that  there  was  otherwise  any  fraud  in  fact  in  the  execution  and 
delivery  of  the  deed.  It  was  not  made  to  hinder,  delay,  or  defraud  creditors, 
but  to  pay  creditors.  Fraud  cannot  be  predicated  of  such  a  deed.  It  con- 
stituted an  act  of  bankruptcy,  which  entitled  the  debtors'  creditors,  if  they 
saw  proper  to  do  so,  to  have  the  administration  of  the  trust  transferred  from 
the  assignee  to  the  bankrupt  court,  but  this  is  no  impeachment  of  the 
honesty  of  the  transaction;  and  the  debtors,  when  adjudged  bankrupts,  would 
be  entitled  to  their  discharge,  precisely  as  though  they  had  made  no  such  as- 
signment. It  is  also  admitted  that  the  appellant,  who  was  named  in  the  deed 
as  assignee,  accepted  the  trust  in  good  faith,  and  for  the  purpose  of  executin.5 
it  according  to  law  and  the  terms  of  the  deed;  and  that  he  did  execute  it  intel- 
ligently, successfully,  and  honestly,  is  conceded.  Neither  fraud  in  fact  nor 
m  law  can  be  imputed  to  such  an  assignee.  The  contention  of  the  -trustee  in 
bankruptcy  is  that  all  assignments  for  the  benefit  of  creditors  since  the 
passage  of  the  Bankrupt  Act  are  fraudulent,  and  that  every  assignee  under 
such  a  deed  is  a  fraudulent  vendee  or  assignee,  and  hence  entitled  to  no  com- 
pensation for  his  services.  This  contention  is  probably  grourided  on. the  as- 
sumption that  it  is  the  legal  duty  of  an  insolvent  debtor  who  wants  to  apply 
his  property  to  the  payment  of  his  debts  to  apply  to  the  bankrupt  court  to 
be  adjudged  a  bankrupt,  and  then  turn  his  property  over  to  the  trustee  of 
his  estate  in  bankruptcy.  But  neither  in  the  present  nor  any  previous  Bank- 
rupt Law  this  country  has  ever  had  will  there  be  found  any  provision  making 
it  obligatory  upon  a  debtor  to  go  into  court  and  have  himself  adjudged  a 
bankrupt.  The  Bankrupt  Act  declares  the  making  of  'a  general  assignment 
for  the  benefit  of  his  creditors'  shall  constitute  an  act  of  bankruptcy,  but  it 
nowhere  declares  that  when  the  debtor  has  committed  an  act  of  bankruptcy 
he  shall  go  into  the  bankrupt  court  and  have  himself  adjudged  a  bankrupt. 
Many  debtors  who  commit  acts  of  bankruptcy  struggle  on  and  finally  pay 
ill  the  debts  they  owe,  which  is  much  more  than  would  have  been  done  had 
;hey  gone  into  the  bankrupt  court  ^and  had  themselves  adjudged  bankrupts, 
it  is  open  to  the  creditors  of  one  who  has  committed  an  act  of  bankruptcy 
to  proceed  to  have  him  adjudged  a  bankrupt,  but  it  is  optional  and  not 
obligatory  upon  his  creditors  to  do  this.  As  a  matter  "of  fact,  thousands 
of  debtors  commit  acts  of  bankruptcy  who  are  never  adjudged  bankrupts; 
their  creditors  preferring  to  let  their  debtor  administer  his  own  estate,  rather 
than  turn  it  over  to  a  bankrupt  court." 

■    Indeed,  these  are  the  only  ways  in  which  a  corporation  under  the  present 
statute  is  permitted  to  go  into  court  at  all  of  its  own  initiative  to  effect  a 
-  fair  distribution  of  its  assets. 

It  will  have  been  observed  that  there  are  three  distinct  acts  embraced 
within  this  class.    Their  consideration  will  now  be  taken  up  in  their  order. 
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Generai,  Assignments.. 

§  145.  General  Assi^ment,  Act  of  Bankruptcy. — A  general  as- 
signment for  the  benefit  of  creditors  is  an  act  of  bankruptcy.®" 

§  146.  Assignment  Must  Be  General. — The  assignment  must  be  a 
general  assignment.  Thus,  a  direct  transfer  to  creditors  without  the  inter- 
vention of  an  assignee  or  trustee  is  not  a  general  assignment  for  the  benefit 
of  creditors  within  the  meaning  of  the  Act.*^  But  it  need  not  be  by  a 
formal  deed  of  assignment.®^  Thus,  the  confessing  of  judgment  to  one 
as  trustee  for  all  creditors  is,  in  effect,  an  assignment  for  the  general  benefit 
of  all  creditors  under  the  laws  of  Pennsylvania,  and  is  an  act  of  bank- 
ruptcy.®^  And  if  the  transaction  be  such  as,  by  the  law  of  the  State,  would 
be  held  to  be  a  general  assignment,  it  will  be  an  act  of  bankruptcy.** 

But  receiverships,  etc,  are  not  to  be  considered  as  coming  under  this 
head,  although  they  may  operate,  in  effect,  like  general  assignment.®^ 

§  147.  Insolvency  Not  Requisite  in  Chief,  Nor  Competent  as  De- 
fense.— It  is  not  necessary  to  prove  the  debtor  was  insolvent;  the  as- 
signment itself  is  enough. ®® 

West  Co.  V.  Lea,  3  A.  B.  R.  463,  174  U.  S.  590,  affirming  Lea  Bros.  v.  West, 
1  A,  B.  R.  261,  91  Fed.  237:  "The  mere  statement  in  the  statute,  by  way  of 
recital,  that  a  petition  may  be  filed  'against  a  person  who  is  insolvent  and  who 
has  committed  an  act  of  bankruptcy,'  was  not  designed  to  superadd  a  further 
requirement  to  those  contained  in  paragraph  (a),  §  3,  ^s  to  what  should 
constitute  acts  of  bankruptcy.  This  reasoniiig  also  answers  the  argument 
based  on  the  fact  that  the  rules  in  bankruptcy  promulgated  by  this  court 
provide  in  general  terms  for  an  allegation  of  insolvency  in  the  petition  and  a 
denial   of  such  allegation  in   the  answer.     These  rules  were  but  intended  to 

90.  Bankr.  Act,  §  3  (a)  (4) ;  Clark  v.  Mfg.  &  Enamel  Co.,  4  A.  B.  R.  351,  101 
Fed.  962  (C.  C.  A.  W.  Va.);  Wfest  Co.  v.  Lea  Bros.,  2  A.  B.  R.  463,  174  U.  S. 
590,  affirming  Lea  Bros.  v.  West,  1  A.  B.  R.  261,  91  Fed.  237;  In  re  Romanow,  1 
A.  B.  R.  461,  92  Fed.  510  (D.  C.  Mass.).  For  other  instances  and  various  appli-i 
cations,  see  citations  under  succeeding  propositions.  That  such  assignments 
are  voidable  by  the  trustee,  see  post,  §§  1440  and  1604.  In  re  Hirose,  12  A.  B. 
R.  154  (D.  C.  Hawaii). 

91.  Obiter,  Iron  and  Supply  Co.  v.  Rolling  Mill  Co.,  11  A.  B.  R.  200,  125  Fed. 
974  (D.  C.  Ala.,  citing  May  u.  Tenney,  148  U.'  S.  66,  and  Davis  v.  Schwartz,  155 
U.  S.  631). 

92.  In  re  Salmon  &  Salmon,  16  A.  B.  R.  122,  143  Fed.  395  (D.  C.  Mo.). 

93.  In  re  Green  &  Rogers,  5  A.  B.  R.  848  (D.  C.  Penna.). 

94.  In  re  Salmon  &  Salmon,  16  A.  B.  R.  122,  143  Fed.  395  (D.  C.  Mo.>. 

95.  See  post,  subd.  B,  §  150.  Compare,  Rumsey  v.  Novelty  Mfg.  Co.,  3  A.  B. 
R.  704  (D.  C.  Mo.).  The  court  held  this  transaction  not  to  be  the  equivalent 
of  an  assignment,  but  to  be  "in  fraud  of  the  Bankruptcy  Act."  But  "Fraud  on 
the  Bankruptcy  Act"  is  not  an  act  of  bankruptcy  unless  it  amounts  to  a  com- 
mon law  hindering,  delaying  or  defrauding  of  creditors  or  to  one  of  the  other 
acts  mentioned. 

96.-  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  645  (C.  C.  A. 
Ohio);  Clark  v.  .A.m.  Mfg.  &  Enamel  Co.,  4  A.  B.  R.  351,  101  Fed.  962  (C.  C.  A. 
W.  Va.);  Salmon  &  Salmon,  16  A.  B.  R.  122,  143  Fed.  395  (D.  C.  Mo.). 


§   149  ACTS  OF  BANKRUPTCY.  129 

execute  the  act,  and  not  to  add  to  its  provisions  by  making  tliat  whicli  the 
statute  treats  in  some  cases  as  immaterial  a  material  fact  in  every  case. 
Therefore,  though  the  rules  and  forms  in  bankruptcy  provide  for  an  issue  us 
to  solvency  in  cases  of  involuntary  bankruptcy,  where  by  the  statute  such  issue 
becomes  irrelevant,  because  the  particular  act  relied  on,  in  a  given  case,  con- 
clusively imports  a  right  to  the  adjudication  in  bankruptcy  if  the  act  h&  estab^ 
lished,  the  allegation  of  insolvency  in  the  petition  becomes  superfluous,  or  if 
made  need  not  be  traversed. 

"Our  conclusion,  then,  is  that,  as  a  deed  of  general  assignment  for  the 
benefit  of  creditors  is  made  by  the  Bankruptcy  Act  alone  sufficient  to  justify 
an  adjudication  in  involuntary  bankruptcy  against  the  debtor  making  such 
dted,  without  reference  to  his  solvency, at  the  time  of  the  filing  of  the  petition, 
that  the  denial  of  insolvency  by  way  of  defense  to  a  petition  based  upon 
the  making  of  a  deed  of  general  assignment  is  not  warranted  by  the  Bank- 
luptcy  Law;  and,  therefore,  that  the  question  certified  must  be  answered  in 
the  negative." 

Day  V.  Hardware  Co.,  8  A.  B.  R.  175,  114  Fed.  834  (C.  C.  A.  Ala.):  "It 
IS  not  necessary  to  allege  or  prove  that  the  defendant  is  insolvent.'' 

And  the  debtor  will  not  even  be  permitted  to  defend  on  the  ground  that 
he  is  willing  and  able  to  prove  affirmatively  that  he  is  solvent."^ 

§  148.  Intent  to  Defraud  Not  Requisite. — It  is  not  necessary  to  prove 
intent  to  defraud  creditors.*^ 

§  149.  Assignment  Need  Not  Work  Preference. — Nor  is  it  neces- 
sary to  prove  that  the  operation  of  the  assignment  would  be  to  prefer  .some 
creditors  over  others,  contrary  to  the  distribution  prescribed  by  the  bank- 
ruptcy statute. 

Here  it  is  to  be  noted  that,  although  under  the  old  law  of  1867  assign- 
ments for  the  benefit  of  creditors  were  not  expressly  made  acts  of  bank- 
ruptcy, yet  they  were  held  to  be  acts  of  bankruptcy  under  another  provision 
of  law,  namely,  as  being  intended  to  interfere  with  the  operation  of  the 
bankruptcy  law.®* 

West  Co.  V.  Lea,  3  A.  B.  R.  463,  174  U..  S.  590,  affirming  Lea  Bros.  v.  West, 
1  A.  B.  R.  261,  91  Fed.  237:  "Under  the  English  bankruptcy  statutes  (as  well 
that  of  1869  as  those  upon  which  our  earlier  acts  were  modeled),  and  our 
cwn  bankruptcy  statutes  down  to  and  including  the  Act  of  1867,  the  making 
of  a  deed  of  general  assignment  was  deemed  to  be  repugnant  to  the  policy  of 

97.  West  Co.  V.  Lea  Bros.,  2  A.  B.  R.  463,  174  U.  S.  590,  affirming  Lea  Bros. 
V.  West,  1  A.  B.  R.  261,  91  Fed.  237;  Bank  v.  Craig  Bros.,  6  A.  B.  R.  381,  110 
Fed.  137  (D.  C.  Ky.) ;  Day  v.  Beck  &  Gregg  Hdw.  Co.,  8  A.  B.  R.  175,  114  FeM. 
834  (C.  C.  A.  Ala.);  Bray  v.  Cobb,  1  A.  B.  R.  153  (D.  C.  N.  C). 

98.  But  for  cases  holding  that  such  assignments  in  and  of  themselves  do 
operate  to  hinder,  delay  and  defraud,  see  In  re  Salmon  &  Salmon,  16  A.  B.  R. 
122,  143  Fed.  395  (D.  C.  Mo.);  Rumsey  v.  Machine  Co.,  3  A.  B.  R.  704,  99  Fed. 
699  CD.  C.  Mo.). 

99.  (1867)  In  re  Kasson,  18  Nat.  Bank  Reg  379;  (1867)  Globe  Ins.  Co.  v. 
Cleveland  Ins.  Co.,  14  Nat.  Bank  Reg.  311,  10  Fed.  Cas.  488;  (1867)  In  re  Beisen- 
thal,  14  Blatchf.  146;  (1867)  Reed  v.  Mclntyre,  98  U.  S.  513;  (1867)  Boese  v. 
King,  108  U.  S.  385. 

1  Kem  B— 9 


130  EBMINGTUN    ON    BANKRUPTCY.  §    ISO 

the  bankruptcy  laws,  and,  as'  a  necessary  consequence,  constituted  an  act 
tf  bankruptcy  per  se.  This  is  shown  by  an  examination  of  the  decisions  bear- 
ing upon  the  point,  both  English  and  American.  *  *  *  Neither,  however,  the 
Act  of  1867,  nor  the  amendments  to  it,  contained  an  express  provision  that 
a  deed  of  ge'neral  assignment  should  be  a  conclusive  act  of  bankruptcy.  Such 
consequence  was  held  to  arise,  from  a  deed  of  that  description,  as  a  legal  re- 
sult of  the  clause,  in  the  Act  of  1867,  forbidding  assignments  with  'intent  to 
delay,  defraud,  or  hinder'  creditors,  and  from  the  provision  avoiding  certain 
jcts  done  to  delay,  defeat,  or  hinder  the  execution  of  the  act.  Rev.  Stat. 
5021,  pars.  4,  7.  Now,  when  it  is  considered  that  the  present  law,  although 
It  only  retained  some  of  the  provisions  of  the  Act  of  1867,  contains  an  express 
declaration  that  a  deed  of  general  assignment  shall  authorize  the  involuntary 
bankruptcy  of  the  debtor  making  such  a  deed,  all  doubt  as  to  the  scope  and 
mtent  of  the  law  is  removed." 

Likewise  in  England-^"" 

SUBDIVISION  "b".  '        '  '     ', 

RBCEIIVERSHIPS   AND   TRUSTEESHIPS, 

§  150.  Receivership  Not  Considered  "Equivalent"  of  General 
Assignment. — In  the  present  statute  there  was  originally  only 
this  one  act,  the  making  of  a  general  assignment  for  the 
benefit  of  creditors,  enumerated  under  class  4;  and  there  was  no 
provision  whatsoever  in  the  law  making  receiverships  acts  of 
bankruptcy.  Accordingly,  litigants  who  did  not  wi'sh  to  conduct 
the  administration  of  an  insolvent  estate  in  the  bankruptcy  courts  soon 
learned  to  have  receivers  appointed  and  thus  to  evade  the  bankruptcy  court. 
Attempt  was  then  made  to  have  these  receiverships  declared  ^to  be  acts  of 
bankruptcy  as  being  the  "equivalent"  of  general  assignments,  as  being  in 
reality  disguised  assignments.  This  construction  was  frowmed  upon  and 
declared  improper  and  a  torturing  of  plain  words. 1"^ 

Vaccaro  v.  Security  Bk.,  4  A.  B.  R.  474,  103  Fed.  436  (C.  C.  A.^  Tenn.): 
"A  general  assignment  is  the  voluntary  act  of  the  debtor,  whereby  he 
transfers  his  property  to  a  trustee  for  the  benefit  of  creditors.  Its  nature  and 
characteristics  were  well  understood.  It  is  not  enough  i  say  that  if  the  same 
consequences   ensue  from  the  appointment  of  a  receiver  that  the  one  act  is 

100.  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14  Nat.  Bank  Reg.  311;  West  Co. 
V.  Lta,  2  A.  B.  R.  463,  174  U.  S.  590,  affirming  Lea  Bros.  v.  West,  1  A.  B.  R.  261, 
91  Fed.  237. 

101.  In  re  Empire  Metallic  Bedstead  Co.,  3  A.  B.  R.  575,  98  Fed.  981  (C.  C. 
A.  N.  Y.,  affirming  2  A.  B.  R.  329,  reversing  1  A.  B.  R.  136) ;  In  re  Spalding,  14 
A.  B.  R.  131,  137  Fed.  1020  (C.  C.  A.  N.  Y.). 

See  also,  In  re  Gilbert,  8  A.  B.  R.  101  (D.  C.  Ore.),  in  which  case  the  facts 
were  briefly  these:  an  unfriendly  suit  pending  against  a  bankrupt  partnership;  a 
stipulation  therein  made  by  one  partner  that  a  receiver  might  be  appointed  to 
wind  up  the  partnership  and  pay  creditors,  and  a  subsequent  transfer  to  the. 
receiver;  held,  not  an  act  of  bankruptcy  and  not  the  equivalent  of  a  general 
assignment. 

Davis  V.  Stevens,  4  A.  B.  R.  763,  104  Fed.  235  (D.  C.  S.  Dak.).  Compare, 
analogously,  to  same  effect,  Merry  v.  Jones,  11  A.  B.  R.  625  (Sup.  Ct.  Ga.). 
Compare,  analogously,  to  same  effect,  Ex  rel  Strohl  v.  Sup.  Ct.  Kings  Co.,  2 
A.  B.  R.  92  (Sup.  Ct.  Wash.).  Compare,  to  same  eflfect,  In  re  Baker-Ricketson 
Co.,  4  A.  B.  R.  605,  97  Fed.  489  (D.  C,  Mass.). 
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the  equivalent  of  the  other  in  law.  Under  §  3  of  the  Bankrupt  Act  very 
htrious  consequences  attach  to  the  making  of  a  'general  assignment.'  The 
debtor  may  be  ever  so  solvent  and  the  act  highly  advantageous  to  his  creditors, 
still  it  is  technically  an  act  of  bankruptcy,  and  some  creditors  are  quite  likely 
to  imagine  that  some  advantage  will  accrue  by  an  adjudication  in  bankruptcy. 

"We  are  not  disposed  to  construe  the  provisions  of  the  fourth  sub- 
■division  of  §  3  as  including  anything  as  a  general  assignment  unless  it  is 
clearly  one  of  those  assignments  known  to  the  common  law  as  a  general  as- 
i;ignment. 

"The  mere  fact  that  the  consequences  which  attach  to  the  appointment  of 
.a  receiver  for  the  purpose  of  winding  up  a  partnership  or  a  corporation  are 
similar  to  those  which  result  to  creditors  from  a  general  assignment  is  not 
enough. 

"If  the  procurement  of  the  appointment  of  a  receiver  to  wind  up  the  affairs 
-cf  an  insolvent  partnership  be  an  act  of  bankruptcy  at  all,  it  must  come  under 
i-ome  other  of  the  subdivisions  of  section  3.  What  we  here  "decide  is,  that  it 
:is  not  a  'general  assignment'  under  that  section." 

But  it  was  intimated  in  some  of  the  decisions  that  had  the  claim  been 
placed  on  the  ground  that  the  receivership  amounted  to  a  transfer  of  prop- 
erty with  intent  to  hinder  creditors,  a  different  conclusion  might  have  been 
arrived  at.i*'^  Yet,  even  on  this  ground  it  was  held  not  to  be  an  act  of 
-bankruptcy.^"* 

Nevertheless,  even  before  the  amendment  of  1903,  receiverships  were 
tield  to  operate  as  acts  of  bankruptcy  in  certain  instances,  where  their 
•eifect  was  to  create  liens  by  legal  proceedings  or  preferences  in  favor  of 
workmen  or  operatives  under  State  law.*"*  But  this  ground  could  not 
te  urged  where  no  showing  was  made  that  such  priorities  would  be  created 
in  the  particular  case  in  hand.^""*  And  where  the  receivership  was  one  for 
the  dissolution  of  a  corporation,  but  was  procured  in  order  to  cover  prefer- 
€nces  suffered  by  legal  proceedings  in  favor  of  certain  creditors,  it  was 
held  to  be  an  act  of  bankruptcy  j^"*  but  not  where  it  was  for  dissolution  of 
:a  corporation  and  was  not  a  mere  subterfuge. ^"^ 

102.  See  In  re  Emoire  Metallic  Bedstead  Co.,  3  A.  B.  R.  575,  98  Fed.  981 
(C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R.  329,  reversing  1  A.  B.  R.  136). 

103.  In  re  Burrell  &  Corr,  9  A.  B.  R.  178,  123  Fed.  414  (D.  C.  N.  Y.,  affirmed 
by  Circuit  Court  of  Appeals,  9  A.  B.  R.  635);  In  re  Wilmington  Hosiery  Co.,  9 
A.  B.  R.  581,  120  Fed.  179  (D.  C.  Del.);  In  re  Baker-Ricketson  Co.,  4  A.  B.  R. 
•605,  97  Fed.  489  (D.  C.  Mass.);  In  re  Zeitner  Brew.  Co.,  9  A.  B.  R.  63,  117  Fed. 
799  (D.  C.  N.  Y.). 

104.  See  Mather  v.  Coe,  92  Fed.  333,  1  A.  B.  R.  504  (D.  C.  Ohio).  This  was 
doubtful  law  in  view  of  the  fact  that  such  priorities  would  be  recognized  in  the 
"bankruptcy  distribution  itself  under  Bankr.  Act,  §  64  (b)  (5)  as  a  priority  given 
"by  State  law,  under  the  doctrine  of  the  case  in  In  re  Laird,  6  A.  B.  R.  1,  109 
Fed.  550  (C.  C.  A.  Ohio). 

105.  In  re  Baker-Ricketson  Co.,  4  A.  B.  R.  605,  97  Fed.  489  (D.  C.  Mass.). 

106.  Scheuer  v.  Book  Co.,  7  A.  B.  R.  384,  112  Fed.  407  -"C.  C.  A.  Ala.).  Corn- 
Tare,  analogously,  In  re  Storm,  4  A.  B.  R.  601,  103  Fed.  618  (D.  C.  N.  Y.). 

107.  In  re  Empire  Metallic  Bedstead  Co.,  3  A.  B.  R.  575,  98  Fed.  981  (C.  C.  A. 
N.  Y.,  affirming  2  A.  B.   R.  339,  and  reversing  1  A.  B.   R.  136).     Receiverships 

"before  amendment  of  1903  made  them  acts  of  bankruptcy,  were  held  to  be  such 
sets  in  Scheuer  v.  Book  Co.,  7  A,  B.  R.  384,  113  Fed.  407  (C.  C.  A.  Ala.).  In 
this  case  the  receivership  was  not  squarely  held  to  be  the  act  of  bankruptcy,  but 
the  act  of  bankruptcy  was  the  suffering  of  certain  preferential  levies  and  oav- 
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However  that  may  be,  the  difficulty  was  obviated  by  the  amendment  of 
1903,  by  which  the  ground  of  receivership  or  trusteeship  was  added, 

§  151.  ReceiversTiips  and  Trusteeships  as  Acts  of  Bankruptcy. — 

So  now,  secondly,  for  a  debtor,  being  insolvent,  to  apply  for  a  receiver  or 
trustee  of  his  property,  or,  because  of  insolvency,  to  have  a  receiver  or 
trustee  put  in  charge  of  it,  is  an  act  of  bankruptcy. "^"^ 

Obiter,  Xowen'Stein  v.  Henry  McShane  Mfg.  Co.,  12  A.  B.  R.  604,  130  Fed. 
1007  (D.  C.  Md.) :  "I  have  not  considered  that  question,  as  I  am  of  opinion 
that  in  the  creditors'  bill  in  the  State  court  praying  the  appointment  of  re- 
ceivers upon  the  allegation  that  the  corporation  was  unable  to  pay  its  debts, 
and  was  in  fact  insolvent,  and  the  answer  of  the  corporation  admitting  the 
(acts  alleged  in  the  bill,  and  consenting  to  the  relief  prayed,  and  the  actiom 
of  the  court  in  granting  the  relief  prayed  and  appointing  receivers,  who  have 
been  ever  since  in  charge,  constitutes  the  condition  of  affairs  intended  to- 
be  covered  by  the  amendment  of  1903,  the  words  of  which  are  'or  because 
(  t  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of  his  property 
under  the  laws  of  a  State,'  etc." 

§  152.  As  to  Receiverships  Applied  for  by  Debtor — Debtor  Must 
Have  Applied  Therefor. — When  the  act  alleged  is  the  debtor's  applica- 
tion for  a  receiver,  it  will  be  necessary  for  the  petitioning  creditors  to- 
prove  that  the  debtor  himself  made  the  application.^"®  ^ 

§  153.  Debtor  to  Be  Insolvent  at  Time  of  Application  and  In- 
solvent According  to  Bankruptcy  Definition. — And  it  must  be  proved 

ments  and  the  subsequent  receivership  was  held,  to  be  a  mere  cover  or  subter- 
fuge. Held,  not  to  be  acts  of  bankruptcy:  In  re  Empire  Metallic  Bedstead 
Co.,  2  A.  B.  R.  329,  98  Fed.  981  (D.  C.  N.  Y.,  affirmed  in  3  A.  B.  R.  575);  In  re 
Harper  &  Bros.,  3  A.  B.  R.  804,  100  Fed.  266. (D.  C.  N.  Y.).  Collusive  receiver- 
ship with  nothing  done  by  the  receiver,  Blue  Mtn.,  etc.,  v.  Portner,  12  A.. 
B.  R.  559,  131  Fed.  57  (C.  C.  A.  Md.).  Receivership  amounting  to  insolvency 
proceedings,  but  apparently  merely  incidental  to  .foreclosure  of  liens.  Singer 
v._  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  276  (N.  J.  Ct.  Ch.).  See  interesting 
discussion,  obiter  (couched  in  a  somewhat  hostile  tone,  towards  the  entire  law, 
however),  in  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  287  (Ch.  N.  J.). 
Receivership  Amendment  Not  Retroactive. — This  amendment  is  not  retro- 
active so  as  to  make  an  act  of  bankruptcy  out  of  a  receivership  created  before 
the  amendment,  even  if  the  petition  in  bankruptcy  was  not  filed  until  after- 
wards. See  Seaboard  Steel  Casting  Co.  v.  Trigg,  10  A.  B.  R.  594,  124  Fed.  75- 
(D.  C.  Va.).  But  if  the  receivership  were  applied  for  after  the  amendment, 
although  the  suit  in  which  the  receiver  was  appointed  was  started  before  the 
amendment,  nevertheless  it  is  an  act  of  bankruptcy.  In  re  Edw.  G.  Milbury  Co.,. 
11  A.  B.  R.  523  (D.  C.  N.  Y.). 

108.  Bankr.  Act,  §  3  (a)  (4) ;  In  re  Bennett  Shoe  Co.,  15  A,  B.  R.  497,  140  Fed. 
687  (D.  C.  Conn.);  In  re  Hercules  Atkin  Co.,  13  A.  B,  R.  369,  133  Fed.  813  (D.  C. 
Pa.);  In  re  Spalding,  14  A.  B.  R.  129,  139  Fed.  244  (C.  C.  A.  N.  Y.).  See  Mas- 
ter's Report,  In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  543,  131  Fed.  244 
(Tenn.).  See  Master's  Report,  In  re  International  Mercantile  A'-  'cy,  13  A.  B. 
R.  725  (D.  C.  N.  J.);  In  re  Beatty,  17  A.  B.  R.  739  (C.  C.  A.  Ma  ).  Instance,. 
In  re  Edw.  G.  Milbury  Co.,  L't'd,  11  A.  B.  R.  523  (D.  C.  N.  Y.),  where  the  re- 
ceiver was  appointed  in  an  action  under  the  State  statute  to  dissolve  the  cor- 
poration. 

109.  Obiter,  In  re  Spalding,  14  A.  B.  R.  129,  139  Fed.  244  (C.  C.  A.  N.  Y.), 
quoted,  post.  §  159. 
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that  .the  debtor  was  insolvent  at  the  time  he  made  the  application.^!"  This 
insolvency  must  be  insolvency  according  to  the  bankruptcy  definition; 
namely,  that  the  debtor's  property  is  not  sufficient  even  at  a  fair  valuation 
to  equal  his  liabilities ;  and  it  will  not  do  simply  to  prove  that  he  is  insolvent 
within  the  usual  meaning  of  the  term,  namely,  unable  to  pay  his  debts  as 
they  mature  in  the  usual  course  of  business.^ 

§  154.  And  Burden  of  Proof  of  Insolvency  Not  Shifted  by  Debt- 
or's Failure  to  Produce  Books  and  Appear  for  Examination  at 
Trial. — Moreover,  this  proof  probably  must  be  affirmatively  made 
by  the  creditors  without  the  aid  of  the  provisions  of  the  later  clause  of  this 
section  prescribing  that  the  burden  of  proof  of  solvency  shall  rest  on  the 
debtor  in  certain  cases  and  in  other  cases  that  he  must  attend  court  with 
all  his  books  and  papers,  on  failure  to  do  which  the  petitioning  creditors 
will  be  relieved  of  proof  of  insolvency  and  the  burden  of  proving  solvency 
will  shift  to  the  debtor.  This  later  clause  was  not  amended  to  include  the 
amended  part  of  acts  of  bankruptcy  and  probably,  therefore,  the  burden  of 
proof  of  the  irisolvency  will  rest  on  the  creditor  without  aid  therefrom. 

§  155.  As  to  Receiverships  "Because  of  Insolvency" — Actual 
Insolvency  Not  Requisite. — On  the  other  hand  it  will  be  ob- 
served, that  where  the  act  complained  of  as  ground  of  bankruptcy  is  the 
putting  of  a  receiver  in  charge  because  of  insolvency,  all  that  is  necessary 
to  be  proved  is  that  a  receiver  was  put  in  charge  of  the  property  on  the 
ground  of  insolvency,  no  matter  whether  the  debtor  actually  was  insolvent 
or  not.  112 

§  156.  And  '"Insolvency"  Alleged  Need  Not  Be  Insolvency  Accord- 
ing to  Bankruptcy  Definition. — And  no  matter  what  definition  may 
have  been  given  to  the  word  insolvency  by  the  court  appointing  the  re- 
ceiver.i*^ 

§  157.  But  "Insolvency"  Must  Be  Ground  for  Receivership  by 
State      Law,      and      Appointment     Based     on     That     Ground. 

— But  if  the  receiver  is  put  in  charge  "because   of   insolvency"   under  a 

110.  Obiter,, In  re  Spalding,  14  A.  B.  R.  139,  139  Fed.  344  (C.  C.  A.  N.  Y., 
reversing  13  A.  B.  R.  233),  quoted  post,  §  159.  Compare,  In  re  Douglass  Coal 
&  Coke  Co.,  13  A.  B.  R.  545,  546,  131  Fed.  769  (Tenn.). 

111.  In  re  Douglass  Coal  &  Coke  Co.,  13  A.  B.  R.  545,  546,  131  Fed.  769 
(Tenn.). 

Insolvency — A  Question  for  Jury. — The  question  of  insolvency  is  one  for  the 
jury.    Blue  Mtn.,  etc.,  v.  Portner,  13  A.  B.  R.  559,  131  Fed.  57  (C.  C.  A.  Md.). 

112.  In  re  Spalding,  14  A.  B.  R.  139,  139  Fed.  344  (C.  C.  A.  N.  Y.).  Also,  see 
Master's  Report,  In  re  Douglass  Coal  ^  Coke  Co.,  13  A.  B.  R.  545,  546,  131 
Fed.  769  (Tenn.). 

113.  See  Master's  Report,  In  re  Douglass  Coal  &  Coke  Co.,  13  A.  B.  R.  545, 
546,  131  Fed.  769. 
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Statutory  provision,  such  statutory  provision  must  provide  insolvency  as 
one  of  the  grounds  for  receivership.  Merely  that  the  application  alleges 
insolvency  and  the  court  finds  insolvency  will  not  suffice  if  "insolvency"  is: 
not  a  ground  for  receivership  under  the  law  of  the  State  whose  court  ap- 
points the  receiver. 

In  re  Spalding,  14  A.  B.  R.  129,  139  Fed.  245  (C.  C.  A.  N.  Y.,  reversingr 
13  A.  B.  R.  223) :  "Inasmuch  as  in  the  present  case  the  receiver  was  not 
appointed  upon  the  application  of  Spalding,  it  is  immaterial  whether  Spalding 
was  at  the  time  insolvent.  It  is  also  immaterial  that  the  plaintiff  in  the  ac- 
tion may  have  alleged  as  one  of  the  evidential  facts  of  fraud  that  Spalding 
was  insolvent.  It  suffices  th'at  the  court  in  exercising  its  authority  did  not 
purport  to  do  so  upon  that  ground,  .and  that  the  order  appointing  the  re- 
ceiver and  reciting  the  grounds  for  the  action  of  the  court  is  conclusive  to  the 
contrary.  The  receiver  was  appointed  because  the  court  found  that  Spalding 
had  disposed  and  was  threatening  to.  dispose  of  his  property  with  intent 
to  defraud  the  plaintiff  in  the  action  and  other  creditors,  and  assigned  this 
as  the  only  ground  for  its  action  in  putting  a  receiver  in  charge  of  his 
property." 

Likewise,  mere  temporary  receivers  appointed  to  preserve  the  property 
until  the  statutory  inquiry  to  determine  insolvency  can  be  made,  will  not 
suffice. 

Zugalla  V.  Mercantile  Agency,  16  A.  B.  R.  75  (C.  C.  A.  N.  J.):  "It  will 
be  observed  that  the  New  Jersey  statute,  under  which  this  proceeding  was 
begun,  authorizes  the  issue  of  an  injunction  only  after  the  court  has,  upon 
due  notice,  instituted  an  inquiry  and  heard  proofs  and  allegations  to  satisfy 
itself  'that  the  corporation  has  become  .insolvent  and  is  not  about  to  resume 
its_  business  in  a  short  time,'  etc.  It  is  also  to  be  observed  that  under  this 
statute,  receivers  can  be  appointed  only  at  the  time  of  the  issuing  of  the  in- 
junction, or  at  some  time  thereafter.  It  follows,  therefore,  that  the  receivers, 
with  the  drastic  powers  and  authority,  conferred  by  the  statute,  can  only  be 
appointed  after  a  judicial  determination  of  the  insolvency  of  the  corporation 
*     *     *_ 

"It  is  manifest  that  the  restraining  order  and  the  appointment  of  a  re- 
ceiver, covered  by  this  order,  are  not  the  injunction  and  appointment  of  a 
receiver  contemplated  by  the  statute,  after  a  judicial  inquiry  as  to  the  alleged 
statutory  insolvency  of  the  corporation.  The  order  was  evidently  made  under 
the  general  equity  powers  of  the  Court  of  Chancery,  and  not  under  statutory 
authority.  It  was  made,  both  as  a  restraining  order  and  as  an  appointment  of 
a  receiver,  to  preserve  in  statu  quo  the  property  and  assets  of  the  corporation, 
in  the  custody  of  an  officer  of  the  court,  until  action  could  be  taken  under 
the  statute,  and  the  judicial  inquiry  contemplated  by  the  statute  and  pro- 
vided for  in  the  preliminary  order  itself,  with  due  notice  to  all  parties  in 
interest,  had  been  completed." 

§  158.  And  Ground  of  Receivership,  as  Being  "Insolvency"  Prov- 
able Only  by  Record,  unless  Record  Silent. — The  fact  that  the  re- 
ceiver was  put  in  charge  on  the  ground  of  insolvency  must  be  proved  by 
the  record  of  the  Court  that  put  him  in  charge,  unless  the  record  is  silent. 

In  re  Spalding,  14  A.  B.  R.  129,  139  Fed.  245  (C.  C.  A.  N.  Y.):  "If  the 
court  had  merely  appointed  a  receiver  without  reciting  the  ground  of  its 
judgment,  the  record  could  have  been  referred  to,  or  the  grounds  shown  by 
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evidence  aliunde.  Russell  v.  Place,  94  U.  S.  608;  Davis  v.  Brown,  94  U.  S. 
438,  429.  But  having  recited  the  grounds,  the  recitals  cannot  be  contradicted 
without  impeaching  the  record,  and  this  is  inadmissible.  In  re  Watts,  190 
U.  S.  35,  10  A.  B.  R.  113." 

Blue  Mountain  Iron  &  Steel  Co.  v.  Portner,  12  A.  B.  R.  559,  131  Fed.  57 
(C.  C.  A.  Md.) :  "It  does  not  require  argument  to  sustain  the  position  that 
ihe  order  appointing  the  receivers  being  in  writing  must  speak  for  itself, 
and  no  declaration  of  the  judge  who  signed  it  can  be  given  grounds  on  which 
he  entered  the  order.  Public  records  can  neither  be  explained  nor  varied  by 
parol  testimony.  They  are  conclusive,  speak  for  themselves,  and  imply  abso- 
lute verity.     *    *    * 

"The  best  evidence  of  the  appointment  of  the  receivers  was  the  record 
of  .the  proceedings  in  equity  in  the  court  which  made  the  appointment.  It 
was  the  basis  of  the  issue,  and  could  have  been  proved  in  no  other  way.  The 
record  was  competent  for  this  purpose,  and  no  authority  is  cited  holding  thnt 
the  best  evidence  of  a  proceeding  in  a  court  of  equity  is  not  the  record  of 
the  proceeding." 

The  papers  in  the  case  may  not  be  used  to  contradict  the  recitals  of  the 
decree.ii*  But  where  the  decree  is  silent  as  to  the  grounds,  the  papers  in 
the  case  may  be  consulted  or  evidence,  aliunde  be  produced. ^^^  Nor  is  the 
testimony  of  the  judge  as  to  the  real  grounds  of  the  receivership  com- 
petent.ii^  The  allegation  in  the  pleadings  of  the  ground  of  the  receiver- 
ship need  not  allege  insolvency  in  haec  verbis ;  the  equivalent  words  are 
doubtless  sufficient. ^'^  The  suit  itself  need  not  be  brought  on  the  ground 
of  insolvency;  it  is  the  appointment  of  a  receiver  on  that  ground  that  is  the 
act  to  be  alleged. '■i*  Insolvency  must  be  one  of  the  grounds  urged  and 
it  must  be  a  good  ground  in  the  law;  but  insolvency  need  not  be  the  sole 
ground  of  the  appointment;  and  the  statute  is  to  be  honestly,  practically 
and  fairly  construed  to  effect  its  object,  and  not  to  be  strictly  construed  to 
defeat  it  if  possible. i^® 

In  re  Beatty,  17  A.  B.  R.  743,  150  Fed.  393  (C.  C.  A.  Mass.):  "As  the 
statutes  of  bankruptcy  are  to  have  an  honest  and  practical  interpretation,  we 
are  not  to  inject  into  what  we  have  quoted  therefrom,  such  praseology  as 
Tyould  require  that  the  cause  of  the  receivership  n^ed  be  solely  insolvency. 
If  insolvency,  either  as  a  distinct  ground  of  proceeding  or  as  coupled  with 
others,  was  one  of  the  substantial  reasons  for  the  appointment  of  the  re- 
ceiver, the  case  would  come  within  the  reasonable  construction  of  the  statute. 
The  same  line  of  reasoning  disposes  of  a  proposition  which  has  been  strongly 
urged   on   us,   to   the   effect   that   the    Superior    Court,    under   the    local    rules 

114.  In  re  Spalding,  14  A.  B.  R.  129,  139  Fed.  345  (C.  C.  A.  N.  Y.),  13  A.  B. 
R.  223  (D.  C.  N.  Y.). 

115.  Obiter,  In  re  Spalding,  14  A.  B.  R.  129,  139  Fed.  245  (C.  C.  A.  N.  Y.) ; 
Russell  ».  Place,  94  U.  S.  608;  Davis  v.  Brown,  94  U.  S.  4^9.  Apparently,  Hooks 
V.  Aldridge,  16  A.  B.  R.  663,  145  Fed.  865  (C.  C.  A.  Tex.). 

116.  Blue  Mtn.,  etc.,  v.  Portner,  13  A.  B.  R.  559,  131  Fed.  57  (C.  C.  A.  Md.). 

117.  Impliedly,  Hooks  v.  Aldridge,  16  A.  B.  R.  663,  145  Fed.  865  (C.  C.  A. 
Tex.). 

118.  In  re  Spalding,  13  A.  B.  R.  333   (D.  C.  N.  Y.). 

119.  In  re  Spalding,  13  A.  B.  R.  333  (D.  C.  N.  Y.).  Instance,  apparently, 
Hooks  V.  Aldridge,  16  A.  B.  R.  663,  145  Fed.  865  (C.  C.  A.  Tex.). 
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administered  in  Massachusetts,  had  no  jurisdiction  to  appoint  a  receiver 
on  account  of  insolvency.  The  Superior  Court  is  a  court  of  general  equity 
jurisdiction;  and,  if  it  exceeded  its  jurisdiction  in  the  particular  mentioned, 
me  excess  would  be  of  the  kind  remediable  only  by  appeal,  and  would  not 
render  its  proceedings  void.  Such  being  the  fact,  and  the  statutes  of  bank- 
ruptcy being  practical  statutes,  we  have  no  doubt  they  are  satisfied  if  the 
Superior  Court  did  in  fact  appoint  a  receiver  on  the  ground  of  insolvency 
either  as  the  sole  ground  of  its  proceeding  or  in  a  mixed  case  under  the  cir- 
cumstances which  we  have  explained." 

The  questions  whether  such  receiver  was  appointed  on  the  ground  oi 
insolvency  and  took  charge  of  the  property  are  for  the  jury.^^o 

§  159.  Receiver  Appointed  But  Not  on  Ground  of  In- 
solvency, Not  This  Act  of  Bankruptcy. — If  the  receivership  is  ap- 
plied for  by  others  than  the  debtor  himself  and  the  application  therefoi 
is  not  made  on  the  ground  of  insolvency,  it  is  not  an  act  of  bankruptcy, 
although  the  debtor  may,  in  fact,  be  insolvent. 

In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  539,  131  Fed.  769  (D.  C.  Tenn.): 
"There  is  no  doubt  in  this  case  about  insolvency  being  established,  in  the 
legal  sense;- but  Congress  has  used  such  language  as  makes  it  necessary  that  a 
receivership  in  a  State  court,  in  order  to  constitute  an  act.  of  bankruptcy,  must 
iiave  been  established,  or  the  receiver  appointed,  on  the  ground  of  the  corpora- 
tion's insolvency.  It  is  very  much  open  to  doubt  whether  Congress  has  not 
here  used  language  which  makes  necessary  a  result  which  Congress  itseli 
intended  to  avoid.  Looking  to  the  practical  bearing  of  the  question,  there  is 
much  reason  to  believe  that  Congress  intended  to  make  the  appointment  of  a 
receiver  in  a  State  court  conclusive  as  a  ground  of  bankruptcy,  without  re- 
iiuiring  this  court  to  inquire  into  the  grounds  on  which  the  receivership  was 
created;  but  the  language  of  the  amendatory  act  is  perfectly  plain,  in  re- 
quiring that  the  existence  of  a  receivership  in  a  State  Court,  in  order  to 'be 
a  ground  of  bankruptcy,  must  have  been  on  account  of  the  insolvency  of  the 
corporation,  and  this  leaves  open  in  any  case  to.  inqiiiry  by  this  court  the 
grounds  on  which  the  appointment  of  a  receiver  was  made,  and,  if  the  ap- 
pointment was  made  on  any  other  ground  than  that  of  insolvency,  it  does 
not  constitute  an  act  of  bankruptcy.  Now,  in  the  case  here  considered,  the 
appointment  was  on  account  of  breaches  of  covenants — covenants  like  the 
covenant  to,  keep  down  taxes,  and  the  like — and,  although  these  particular  acts 
or  defaults  strongly  tend  to  show  insolvency,  they  justify  the  appointment 
of  a  receiver,  regardless  of  insolvency;  and  it  seems  that,  in  form,  at  least, 
the  receivership  was  established  on  the  ground  of  breaches  of  these  covenants." 

Thus,  the  appointment  of  a  receiver  over  an  individual  judgment  debt- 
or's property,  on  the  creditor's  application  in  a  creditor's  action  to  set  aside 
an  alleged  fraudulent  conveyance,  the  statute  of  the  State,  not  giving  "in- 
solvency" as  a  ground  for  the  appointment  of  a  receiver  over  the  property 
of  an  individual,  is  not  an  act  of  bankruptcy. 

120.   Blue  Mtn.,  etc.,  v.  Portner,  12  A.  B.  R.  559,  131  Fed.  57  (C.  C.  A.  Md.). 
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In  re  Spalding,  14  A.  B.  R.  139,  139  Fed.  345  (C.  C.  A.  N.  Y.) :  "Giving 
subd.  a  (4)  the  construction  which  its  language  demands,  we  are  of  the  opin- 
ion that  it  does  not  make  a  receivership  an  act  of  bankruptcy  ianless  it 
was  procured  upon  the  application  of  the  insolvent  himself  and  while  in- 
folvent,  and  does  not  make  the  putting  a  receiver  in  charge-  of  the  property 
of  an  insolvent  an  act  of  bankruptcy  unless  this  was  done  because  of  in- 
i-'olvency;  and  if  the  latter  provision  applies  to  any  case  -where  the  trustee 
has  not  been  put  in  charge  pursuant  to  some  statute  of  the  State,  or  a  receiver 
put  in  charge  by  a  court  acting  under  statutory  authority,  it  certainly  applies 
<raly  when  this  has  been  done  because  of  insolvency.  In  most  of  the  States 
statutory  provisions  exist  conferring  jurisdiction  upon  designated  courts  for 
the  appointment  of  receivers.  The  statutes  of  New  York  authorize  the  ap- 
pointments of  receivers  of  corporations  in  cases  of  insolvency,  but  there  is 
no  statute  authorizing  the  appointment  by  any  court  of  a  receiver  of  the  , 
property  of  an  individual  merely  upon  the  ground  of  his  insolvency.  The 
appointment  in  the  present  case  was  doubtless  made  pursuant  to  section  713 
of  the  Code  of  Civil  Procedure,  which  authorizes  the  appointment  of  a  re- 
ceiver of  'the  property  which  is  the  subject  of  the  action,'  upon  the  applica- 
tion of  a  party  who  establishes  an  'apparent  right  to  or  interest  in  the  property, 
where  it  is  in  the  possession  of  an  adverse  party,'  and  when  its  custody  by  a 
leceiver  becomes  expedient. 

"Inasmuch  as  in  the  present  case  the  receiver  was  not  appointed  upon  the 
application  of  Spalding,  it  is  immaterial  whether  Spalding  was  at  the  time 
msolvent.  It  is  also  immaterial  that  the  plaintiff  in  the  action  may  have  al- 
leged as  one  of  the  evidential  facts  of  fraud  that  Spalding  was  insolvent. 
It  suffices  that  the  court  in  exercising  its  authority  did  not  purport  to  do  so 
under  that  ground,  and  that  the  order  appointing  the  receiver  and  reciting 
the  ground  for  the  action  of  the  court  is  conclusive  to  the  contrary.  The 
receiver  was  appointed  because  the  court  found  that  Spalding  had  disposed 
and  was  threatening  to  dispose  of  his  property  with  intent  to  defraud  the 
plaintiff  in  the  action  and  other  creditors,  and  assigned  this  as  the  only 
ground  for  its  action  in  putting  a  receiver  in  charge  of  his  property." 

And  where  the  surviving  partner  of  an  insolvent  partnership  joins  with 
the  administrator  of  the  deceased  partner  in  statutory  proceedings  for  the 
appointment  of  a  receiver  in  the  probate  court  to  wind  up  insolvent  part- 
nerships on  the  death  of  a  partner,  an  act  of  bankruptcy  has  not  been 
committed. 

National  Bank  v.  Arend,  16  A.  B.  R.  867,  146  Fed.  351  (C.  C.  A.  Ohio): 
"It  is  conceded  that  this  was  not  a  case  wjjere  'because  of  insolvency  a  re- 
•■eiver  has  been  put  in  charge  of  property,'  because  clearly  the  receiver  was 
net  appointed  because  of  insolvency,  but  because  of  the  death  of  a  partner 
and  to  wind  up  the  partnership.  *  *  *  But  it  is  submitted  that,  since  the  firm 
and  the  surviving  partner  were  insolvent  and  the  latter  joined  in  the  applica- 
tion, he-  'beinj;  insolvent  applied  for  a  receiver  or  trustee  for  his  property,' 
and  therefore  committed  an  act  of  bankruptcy." 

"But, 'as  held  by  the  court  below,  the  surviving  partner  never  really  ap- 
plied for  a  receiver.  He  had  no  power  under  the  Ohio  statute  to  apply 
for  a  receiver.  He  had  the  option  of  taking  the  interest  of  the  deceased 
partner  at  the  appraisement.  He  had  thirty  days  in  which  to  exercise  this 
option.  He  did  not  want  the  interest  at  the  appraisement,  so  he  waived  the 
thirty    days    and    immediately    declared    his    intention    of    not    exercising    the 
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option.  When  he  had  done  this,  he  had  exhausted  the  power  conferred  upon 
him  by  th«^atute.  It  tben  became  the  positive  duty  of  th"&"  administrator 
to  apply  for  the  appointment  of  a  receiver  to  wind  up  the  business." 

§  160.  Appointlneiit  of  Trustee  as  Act  of  Bankruptcy  Not  Neces- 
sarily Appointment  by  Court. — The  trustee  need  not  have  been  put  in 
charge  by  any  court  proceedings.i^^ 

Thus,  this  act  of  bankruptcy  may  be  committed  by  the  dissolution  and 
winding  up  of  corporations  and  other  companies  under  statutes  without 
court  proceedings. 122 

And  it  has  been  intimated,  that  a  statutory  proceeding  to  wind  up  an 
insolvent  corporation  on  petition  of  creditors,  where  no  receiver  nor  trus- 
tee is  expressly  designated,  ■  but  merely  the  sheriff  sells  the  property  and 
distributes  the  proceedings  among  creditors,  is  this  act  of  bankruptcy. 

In  re  International  Coal  Min.  Co.,  16  A.  B.  R.  311,  143  Fed.  665  (D.  C.  Pa.): 
"It  is  made  an  act  of  bankruptcy  to  put  a  receiver  or  trustee  in  charge  of  the 
property  of  a  corporation  under  State  laws  by  §  3,  subd.  i,  and  the  substitution 
of  the  sheriff  to  effect  the  same  result  will  not  defeat  the  provisions  of  the  act." 

"In  this  proceeding,  the  property  of  the  insolvent  corporation  is  not  placed 
in  the  hands  of  a  receiver  or  trustee  by  that  name,  but  it  is  so  in  effect,  be- 
cause the  sheriff,  after  a  sale  of  the  property  on  execution,  is  required  to  dis- 
tribute the  net  proceeds  among  the  creditors  of  the  corporation  according  to 
the  rules  established  in  cases  of  insolvency  of  individuals,  and  the  same  as  a 
receiver  or  trustee  would  have  been  required  to  do  under  the  law  relating  to 
insolvent  debtors  in  the  state."  Subsequently,  in  this  case,  the  corporation 
committed  an  additional  act  of  bankruptcy,  by  admitting,  in  writing,  its  in- 
.-■olvency  and  its  willingness  to  be  adjudged  bankrupt.  See  Coal  &  Coke  Co. 
V.  Stauffer,  17  A.  B.  R.  573,  148  Fed.  981  (C.  C.  A.  Pa.). 

Division  S. 

Fifth  Class  of  Acts  of  Bankruptcy — Written  Admission  of  In- 
ability TO  Pay  Debts  and  Willingness  to  Be  Adjudged 
Bankrupt  Therefor. 

§  161.  Fifth  Class  of  Acts  of  Bankruptcy. — The  debtor  commits  an 
act  of  bankruptcy  if  he  admits  in  writing  his  inability  to  pay  his  debts- 
and  his  willingness  to  be  adjudged  bankrupt  on  that  ground.^^s 

§  162.  No  Fraud  Implied. — As,  to  the  fifth  and  last  class  of  acts  of 
bankruptcy,  it  is  also  to  be  said  no  fraud  is  implied;  the  act  is  wholly 
innocent.  Indeed,  nothing  shows  more  clearly  than  do  the  last  four  stat- 
utory classes  of  acts  for  throwing  a  debtor  into  bankruptcy,  how  different. 

181.   In  re  Hercules  Atkin  Co.,  13  A.  B.  R.  369.  133  Fed.  813  (D.  C.  Pa.). 

122.  In  re  Hercules  Atkin  Co.,  13  A.  B.  R.  369,  133  Fed.  813  (D.  C.  Pa.);  In. 
re  Bennett  Shoe  Co.,  15  A.  B.  R.  497,  140  Fed.  687  (D.  C.  Conn.) 

123.  Bankr.  Act,  §  3  (a)   (5). 
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the  theory  of  bankruptcy  law  is  nowadays  from  what  it  was  in  the  time 
of'  King  Henry  VIII,  when  bankruptcy  was  felony,  or  ftre'ffl'what  it  was 
even  as  late  as  King  James'  times,  when  it  was  still  a  felony  and  the  bank- 
rupt was  specifically  declared  to  be  a  felon  by  the  statute  itself,  with  ali 
that  the  word  felon  implied  in  those  days. 

§  163.  Purpose  of  Act. — The  purpose  of  creating  this  act  of  bank- 
ruptcy seems  at  first  hard  to  discover.  Jt  would  seem  that  a  debtor  who 
had  gone  thus  far  would  probably  be  willing  to  go  further  and  voluntarily 
file  a  petition  in  bankruptcy,'  and  at  much  less  cost  and  ceremony,  too. 
Whatever  its  original  purpiose  may  have  been,  it  has  come  to  subserve  sev- 
eral most  useful  purposes;  for  instance,  a  corporation,  though  forbidden 
to  go  voluntarily  into  bankruptcy,  may,  by  this  act,  admit  in  writing  its 
inability  to  pay  its  debts  and  its  willingness  to  be  adjudged  a  bankrupt  on 
that  ground,  and  thus  be  easily  adjudged  bankrupt.  So,  in  practice,  owing 
to  the  creation  of  this  act  of  bankruptcy,  the  prohibition  upon  a  corpora- 
tion going  voluntarily  into  bankruptcy  amounts  merely  to  this :  that  it 
must  have  the  co-operation  or  consent  of  some  of  its  creditors. 

In  re  Moench,  12  A.  B.  R.  243,  130  Fed.  685  (C.  C.  A.  N.  Y.):  "It  is  no 
doubt  true  that  by  committing  either  the  fourth  or  fifth  acts  of  bankruptcy, 
when  three  creditors  stand  ready  at  once  to  take  advantage  of  it  by  filing 
a  petition,  the  corporation  achieves  the  object  which  the  act  forbids  it  to 
secure  by  its  own  voluntary  petition,  but  its  doing  so  is  not  such  a  'fraud  upon 
the  act'  as  to  prevent  the  application  of  the  plain  language  of  the  act  to  the 
facts   presented." 

§  164.  Voluntary  Petition  Itself  a  Commission  of  Fifth. 
Act  of  Bankruptcy. — In  theory,  at  least,  it  is  this  act  of  bank- 
ruptcy which  is  committed  by  every  voluntary  bankrupt  in  filing  his  peti- 
tion for  adjudication,  for  the  petition  expressly  admits  in  writing  the 
debtor's  inability  to  pay  his  debts  and  his  willingness  and  desire  to  be  ad- 
judged bankrupt  because  of  it.  123 

National  Bk.  v.  Moyses,  8  A.  B.  R.  10,  186  U.  S.  181:  "The  petition  must 
state  that  'petitioner  owes  debts  which  he  is  unable  to  pay  in  full'  and  that 
'he  is  willing  to  surrender  all  his  property  for  the  benefit  of  his  creditors,  ex- 
cept such  as  is  exempt  by  law.'  This  establishes  those  facts  so  far  as  a 
decree  of  bankruptcy  is  concerned,  and  he  has  committed  an  act  of  bank- 
ruptcy in  filing  the  petition." 

In  re  Forbes,  11  A.  B.  R.  791,  128  Fed.  137  (D.  C.  Mass.):  "A  voluntary 
petition  is' itself  treated  as  an  act  of  bankruptcy." 

§  165.  Admission  to  Be  Unqualified. — The  admission  must  be  un- 
qualified, and  must  be  made  before  the  involuntary  petition  is  filed. 

.  123.  Blake  v.  Valentine  Co.,  1  A.  B.  R.  372.  89  Fed.  691  (D.  C.  Calif.);  In  re 
Fowler,  Fed.  Cases,  No.  4,998. 
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In  re  Baker-Ricketson  Co.,  4  A.  B.  R.  606,  97  Fed.  489  (D.  C.  Mass.): 
"The  vote  of  the  corporation-was  not  an  act  of  bankruptcy,  within  the  meaning 
cf  the  statute,  because  it  was  not  in  itself  a  written  admission,  but  merely 
authorized  one  of  its  officers  to  make  that  admission  if  a  petition  in  bank- 
ruptcy was  filed.  This  is  not  such  an  unqualified  admission  as  is  required  by 
ihe  statute.  The  paper  signed  by  Mr.  Ricketson  does  not  support  the  allega- 
tions of  the  petition.  Even  if  the  petition  be  again  amended  so  as  to  include 
'his  paper,  it  is  hard  to  see  how  an  admission,  made  after  the  petition  has 
been  filed,  constitutes  an  act  of  bankruptcy  of  which  the  petitioner  can  avail 
himself." 

Thus,  an  answer  admitting  insolvency,  accompanied  with  a  consent  to 
tlie  appointment  of  a  receiver,  is  not  equivalent  to  a  written  admission  and 
willingness  under  this  5th  act  of  bankruptcy. '2* 

§  166.  Mere  Admission  of  Insolvency  Insufficient. — Mere  admis- 
sion of  insolvency,  although  made  in  writing,  is  insufficient.  There  must 
be  also  a  written  admission  of  willingness  to  be  adjudged  bankrupt  on  that 
ground. 12^ 

In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  579,  120  Fed.  179  (D.  C.  Del.): 
."A  written  admission  of  insolvency  and  consent  to  have  a  receiver  appointed 
by  the  Chancellor  cannot  be  regarded  as  a  written  admission  of  inability  to 
pay  debts  and  willingness  to  be  adjudged  bankrupt.  No  doctrine  of  equivalency 
is  applicable  in  this  connection."  But  there  was  an  additional  reason  in  this 
case,  it  would  seem,  namely,  that  the  act  was  not  alleged  in  the  petition  nor 
did  it  occur  before  the  petition  was  filed,  there  being,  moreover,  no  amendment 
to  cover  it. 

Or  perhaps  willingness  to  be  adjudged  insolvent  under  the  insolvency 
laws  of  the  state,  if  they  are  in  effect  bankrupt  laws.'^s 

§   167.    Admissions  by  Boards  of  Directors  of  Corporations. — 

The  decisions  seem  to  be  somewhat  in  conflict  as  to  whether  or  not  it  is 
within  the  proper  function  of  the  board  of  directors  of  a  corporation  to 
pass  a  resolution  and  have  the  same  spread  upon  its  records,  admitting 
the  inability  of  the  corporation  to  pay  its  debts  and  its  willingness  to  be 
adjudged  a  bankrupt  upon  that  ground.  But  the  true  rule  seems  to  be 
that  it  is  within  their  power,  where  it  is  not  forbidden  to  them  by  statute, 
either  expressly  or  by  necessary  implication,  nor  by  a  by-law  of  the  cor- 
poration itself. 

124.  In  re  Wilmington  Hosiery  Co.,  9  A.  B.  R.  579,  120  Fed.  179  (D.  C.  Del.). 
But  that  the  willingness  to  be  adjudged  a  bankrupt  on  the  ground  of  insolvency 
may  be  inferred  from  the  admission  of  insolvency  contained  in  the  answer,  see 
Brinkley  v.  Smithwick,  11  A.  B.  R.  500,  126  Fed.  686  (D.  C.  N.  C). 

125.  Inferentially,  obiter,  In  re  Empire  Metallic  Bedstead  Co.,  1  A.  B.  R.  136, 
98  Fed.  981  (Ref.  N.  Y.).  This  case  was  reversed,  on  other  grounds,  in  2  A.  B. 
R.  329  and  11  A.  B.  R.  674. 

126.  Compare,  inferentially.  In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86,  114  Fed., 
360  (D.  C.  Md.). 
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Thus,  it  is  held,  that  it  is  within  their  power,  where  not  forbidden  by 
statute  or  by-law. ^^^ 

In  re  Moench,  13  A.  B.  R.  340,  130  Fed.  685  (C.  C.  A.  N.  Y.) :  "There 
is  nothing  in  the  Bankruptcy  Act  to  indicate  that  the  making  of  a  general  as- 
signment for  the  benefit  of  creditors — which  is  the  fourth  of  the  specified 
acts  of  bankruptcy — may  not  be  taken  to  be  an  act  of  bankruptcy  when  it 
is  made  by  a  corporation,  and,  if  the  corporation  can  commit  the  one  act, 
there  seems  no  sound  reason  for  holding  that  it  could  not  commit  the  other. 
Where,  by  statute,  the  making  of  such  a  general  assignment  is  forbidden  to  a 
corporation,  some  question  might  be  raised  as  to  whether  the  corporation 
could  commit  the  fifth  act;  but  we  need  not  now  pass  upon  any  such  question, 
because  since  the  passage  of  the  Stock  Corporation  Law  of  1890,  and  the 
amendments  of  chapter  688,  p.  1834,  Laws,  1893,  the  old  prohibition  in  this 
State  against  the  making  by  a  corporation  of  a  general  assignment  for  the 
benefit  of  creditors  has  been  done  away  with.  *  *  *  Jt  would  also  seem  to 
be  reasonable  to  hold  that  the  power  to  make  the  admission  in  writing  could 
be  exercised  by  the  same  officers  who  have  the  power  to  make  a  general  as- 
signment, and,  in  the  absence  of  the  statute  or  by-law  regulating  the  subject, 
such  power  resides  in  the  directors." 

And  that  it  is  within  their  power,  even  where  the  directors  are  holding 
over  and  are  merely  de  facto  directors. 

In  re  Riky,  Talbott  &  Hunt,  15  A.  B.  R.  159  (Ref.  Mich,  affirmed  by  D.  C.) : 
"Where  there  has  been  a  failure  to  hold  a  meeting  of  stockholders  for  the 
purpose  of  electing  directors  of  a  corporation,  the  previously  elected  directors 
hold  over  and  become  de  facto  directors  whose  actions  cannot  be  attacked  in 
-  a  collateral  proceeding,  and  such  de  facto  officers  have  the  power  at  a  legally 
convened  meeting  to  admit  in  writing,  the  inability  of  their  corporation  to 
pay  its  debts  and  its  willingness  to  be  adjudged  bankrupt  under  §  3a  (5)  of 
.the  Bankruptcy  Act,  1898." 

And  that  the  assent  of  the  stockholders  is  not  required. ^^'^  Also,  that  it 
is  within  their  power  though  three  nominal  directors  were  not  notified, 
they  being  out  of  the  jurisdiction  and  hostile,  prosecuting  attachment  suits 
against  the  corporation. ^^^ 

But  it  is  also  held,  that  it  is  not  within  their  power  where,  by  the  laws 


126.  Obiter,  In  re  Rollins  Gold  &  Silver  Min.  Co.,  4  A.  B.  R.  337,  103  Fed. 
982  (Ref.  N.  Y.);  In  re  Moench,  10  A.  B.  R.  656,  133  Fed.  965  (D.  C.  N.  Y.,  af- 
firmed in  13  A.  B.  R.  340,  130  Fed.  685).  Inferentially,  In  re  Imperial  Corp.,  13 
A.  B.  R.  199,  133  Fed.  73  (D.  C.  N.  Y.). 

127.  In  re  Mutual  Mercantile  Agency,  6  A.  B.  R.  607,  111  Fed.  153,  and  cases 
cited  therein;  In  re  Machine  &  Conveyor  Co.,  91  Fed.  630,  1  A.  B.  R.  431  (D.  C. 
N.  Y.);  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  538,  103  Fed.  748  (D.  C.  Wis.). 
Obiter,  In  re  Rollins  Gold  &  Silver  Min.  Co..  4  A.  B.  R.  337,  103  Fed.  979,  9?5. 
Obiter,  In  re  Peter  Paul  Book  Co..  5  A.  B.  R.  105,  104  Fed.  788  (D.  C.  N.  Y.). 

128.  In  re  Marine  Machine  &  Conveyor  Co.,  91  Fed.  630,  1  A.  B.  R.  431  (D. 
C.  N.  Y.). 
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of  the  State,  the  powers  of  directors  are  so  defined  and  limited  as  neces- 
sarily to  exclude  this  power. "-^s  And,  of  course,  it  is  not  within  the  power 
of  the  board  of  directors  to  make  the  admission,  and  their  act  in  so  doing 
cannot  be  subsequently  ratified  by  stockholders,  where  the  statute  permits 
only  stockholders  to  do  such  act.^^* 

§  168.  Such   Written  Admissions   Not   Contrary  to   Prohibition 

against    Voluntary    Bankruptcy    of    Corporation. — The  contention 

that  the  passing  of  such  a  resolution  by  the  board  of  directors  amounts  to 

the  same  thing  as  a  voluntary  petition,  and  therefore  is  within  the  rule 

against  voluntary  bankruptcies  by  corporations,  is  held  not  to  be  well 
taken.  131 

It  is  not  forbidden  even  where  the  directors  solicit  the  creditors  to  take 
the  action,  the  creditors  being  bona  fide  creditors. ^^^  Nor  is  the  bank- 
rupt's solicitation  of  such  action  by  creditors,  such  collusion  as  will  defeat 
adjudication.  133 

In  re  Duplex  Radiator  Co.,  15  A.  B.  R.  334  (D.  C.  N.  Y.) :  "The  mere  fact 
that  a  corporation  admits  in  writing  its  inability  to  pay  its  debts  and  its  wiUing- 
ness  to  be  adjudged  a  bankrupir  on  that  ground,  and  thereupon  requests  cer- 
tain creditors  to  file  an  invohintary  petition,  constitutes  no  ground  of  defense 
to  the  proceedings  by  a  creditor  who  opposes  the  adjudication.'' 

Nor  does  the  fact  that  the  property  of  the  corporation  has  already  been 
sequestrated  under  state  insolvency  proceedings,  incapacitate  the  corpora-  - 
tion  to  make  such  admission  subsequently. 

Coal  &  Coke  Co.  v.  Stauflfer,  17  A.  B.  R.  573,  148  Fed.  981  (C.  C.  A.  Pa., 
affirming  In  re  International  Coal  Min.  Co.,  16  A.  B.  R.  309,  143  Fed.  665): 
■"It  is  true,  that  the  law  already  referred  to  provides  that  the  property  and 
franchises  of  the  corporation,  sold  under  this  special  fi.  fa.,  shall  pass  to  the 
purchaser,  thus,  in  effect,  terminating  the  existence  of  the  old  corporation. 
If,  however,  the  proceeding  by  which  this  property  and  franchises  were  sold, 

129.  In  re  Bates  Machine  Co.,  1  A.  B.  R.  139,  91  Fed.  625  (D.  C.  Mass.,  dis- 
tinguished in  In  re  Moench,  12  A.  B.  R.  343;  also.  In  re  Riley,  15  A.  B.  R.  163). 

130.  In  re  Bates  Machine  Co.,  1  A.  B.  R.  129,  91  Fed.  625  (D.  C.  Mass.,  dis- 
tinguished in  In  re  Moench,  12  A.  B.  R.  342;  also,  in  In  re  Riley,  15  A.  B.  R. 
163).  To  same  eflfect,  analogously.  In  re  Independent  Thread  Co.,  7  A.  B.  R. 
704,  113  Fed.  938  (D.  C.  N.  J.). 

131.  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  103  Fed.  748  (D.  C.  Wis.). 
Obiter,  contra,  In  re  Bates  Machine  Co.,  1  A.  B.  R.  139,.  91  Fed.  625  (D.  C. 
Mass.);  In  re  Moench,  13  A.  B.  R.  242,  130  Fed.  685  (C.  C.  A.  N.  Y.),  quoted, 
ante,  §  163. 

132.  In  re  Moench,  10  A.  B.  R.  656,  130  Fed.  685  (D.  C.  N.  Y.,  affirmed  in 
12  A.B.  R.  240,  130  Fed.  685).  Impliedly,  In  re  Duplex  Radiator  Co.,  15  A.  B. 
R.  324,  142  Fed.  906  (D.  C.  N.  Y.).  Contra,  obiter,  In  re  Bates  Machine  Co., 
1  A.  B.  R.  129,  91  Fed.  625  (D.  C.  Mass.). 

133.  In  re  Moench,  10  A.  B.  R.  656,  130  Fed.  685  (D.  C.  N.  Y.,  affirmed  in  12 
A.  B.  R.  240,  130  Fed.  685). 
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was  an  act  of  bankruptcy,  it  was  void  and  of  no  'effect.  If  it  were  not,  still 
the  existence  of  tlie  corporation  is  not  terminated  in  every  respect  by  this 
requirement  of  the  State  law.  It  has  often  been  held  that,  even  where  a 
.charter  expires  by  time,  its  existence  will  be  considered  as  being  extended  for 
the  purpose  of  winding  up  its  affairs,  securing  creditors  and  satisfying  the 
ends  of  justice,  even  without  special  statutory  authority  for  that  purpose,  and 
we  think  that  the  paramount  authority,  of  the  Federal  Bankrupt  Law  is  sufH- 
i^ient  to  keep  alive  the  corporation  in  this  case  for  the  purposes  of  the  bank- 
rupt jurisdiction  created  by  the  said  act,  and  to  give  efficacy  to  the  admission 
made  by  the  directors  of  the  insolvent  corporation  as  an  act  of  bankruptcy." 

§  169.  Admissions  by  Partners. — Again,  this  fifth  class  of  acts  of 
bankruptcy  affords  a  means  for  one  partner  to  put  the  partnership  into 
bankruptcy  without  the  other  partner  joining;  for  the  written  admissions 
in  the  petition  itself  and  prayer  for  adjudication  are  an  act  of  bankruptcy 
themselves  under  this  fifth  class,  and  being  presumptively  made  with  the 
consent  of  the  other  partners,  are  binding  on  the  partnership  unless  ex- 
pressly repudiated.  18*  And  where  the  other  partner  afterwards  stands  by 
without  protest,  authority  in  one  partner  to  make  such  a  Written  admission 
will  be  presumed. 1^'  Adjudication  may  be  made  against  the  partners  on 
such  admission,  both  individually  and  collectively.^^® 

§  170.  Insolvency  Not  Requisite,  nor  Is  Solvency  Competent  as 
Defense. — It  is  not  necessary  to  prove  the  debtor  to  be  in  fact  in- 
solvent. All  that  is  necessary  is  to  prove  that  he  admitted  his  inability  to 
pay  his  debts ;  that  he  declared  his  willingness  to  be  adjudged  a  bankrupt, 
the  willingness  of  course  being  for  adjudication  on  the  ground  of  his  in- 
ability to  pay  his  debts ;  and  that  these  admissions  and  declarations  were 
in  writing. 

In  re  Duplex  Radiator  Co.,  15  A.  B.  R.  324  (D.  C.  N.  Y.) :  "When  the  act 
of  bankruptcy  alleged  is  an  admission  in  writing  of  inability  to  pay  debts  and 
willingness  to  be  adjudged  a  bankrupt  on  that  ground,  the  question  of  in- 
solvency is  immaterial." 

And  evidence  of  solvency  is  inadmissible  in  defense.^^'^ 

134.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.). 

135.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.). 

136.  In  re  Kersten,  6  A.  B..R.  516,  110  Fed.  929  (D.  C.  Wis.). 

137.  In  re  Moench,  12  A.  B.  R.  240  (C,  C.  A.  N.  Y.,  affirming  10  A.  B.  R.  656); 
In  re  Duplex  Radiator  Co.,  15  A.  B.  R.  324  (D.  C.  N.  Y.);  In  re  Riley,  Talbott, 
etc.,  15  A.  B.  R.  164  (D.  C.  Mich.). 
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Division  6. 

Geneeai,  Observations  Appi.icabi<e  to  the  Various  Acts  oe  Bank- 
ruptcy— Acts  Committed  in  DieeerEnt  Capacity — Burden  op. 
Proof  oe  Commission  oe  Act — Prooe  oe  Insolvency — Prooe  oe  In- 
tent— Time  oe  Commission  oe  Act. 

§  171.  Imputed  Acts  of  Bankruptcy — Agents  of  Corporations  and 
Partners. — The  act  of  bankruptcy  may  be  imputed,  but  when  imputed 
must  be  shown  to  have  been  committed  by  the  person  in  a  capacity  bind- 
ing the  debtor  sought  to  be  thrown  into  bankruptcy. 

Thus,  corporate  and  firm  acts  of  bankruptcy  must  have  been  committed 
in  the  capacity  of  agent  of  the  corporation  or  of  the  firm.  In  case  it 
is  a  partnership  or  corporation  that  is  the  defendant,  it  must  be  proved 
that  the  act  was  an  act  of  the  partnership  or  of  the  corporation  itself  and 
not  merely  the  individual  act  of  some  one  connected  therewith.  The  in- 
dividual must  have  been  acting  for  the  corporation  or  partnership,  in  order 
to  bind  the  corporation  or  partnership. i^® 

Davis  v:  Stevens,  4  A.  B.  R.  763,  104  Fed.  235,  243  (D.  C.  S.  Dak.):  "The 
fact  that  one  partner  of  a  copartnership  embezzles  the  funds  thereof  and 
absconds  and  conceals  himself  constitutes  no  act  of  bankruptcy  of  that  copart- 
nership." ' 

Hartman  v.  Peters,  17  A.  B.  R.  62  (D.  C.  Pa.):  "This  cannot  be  sustained; 
The  act  relied  on  was  individual  and  single,  being  simply  the  conveyance  by 
John  Peters  of  his  farm  to  secure  certain  of  the  firm  debts.  The  circum- 
stances attending  the  transaction,  and  the  parties  benefited  thereby  may  justify 
the  conclusion  that  it  was  fraudulently  intended;  or  if  not  that,  that  it  at  least 
effected  a  preference  of  the  firm  creditors  secured.  But  with  this  the  firm 
itself,  so  far  as  appears,  had  nothing  whatever  to  do;  nor  had  Earl  Peters,  the 
other  member  of  it,  who  could  not  be  affected,  nor  could  his  partnership  . 
interest,  by  the  separate  and  distinct  act  of  his  copartner,  dealing,  not  with 
the  firm  property,  but  with  his  own.  The  petition  should  have  been  directed 
against  John  Peters,  and  not,  as  it  is,  against  the  firm;  and  must  therefore 
be  dismissed.  There  are  other  questions  in  the  record;  but  this  is  decisive, 
?nd  they  will  not  be  considered." 

Obiter,  Spike  &  Iron  Co.  v.  Allen,  17  A.  B.  R.  590,  148  Fed.  657  (C.  C.  A. 
Va.) :     "If  the  property  sold  was,  as  is  contended,  covered  by  the  deed  in  trust, 

138.  Instance,  Strellow  v.  Schloss,  17  A.  B.  R.  881,  149  Fed.  907  (D.  C.  Pa.), 
department  store  conducted  in  manager's  name,  but  manager  not  real  owner. 
Also,  inferentially,  In  re  Sanderlin,  6  A.  B.  R.  38f,  109  Fed.  857  (D.  C.  N.  C). 
This  case  was  reversed,  but  upon  other  grounds,  in  McNair  v.  Mclntyre,  7  A. 

B.  R.  638,  113  Fed.  113  (C.  C.  A.  N.  C).  Compare,  In  re  Wing  Yick  Co.,  13 
A.  B.  R.  755  (D.  C.  Hawaii),  in  which  case  the  judgment,  the  failure  to  vacate 
which  was  the  act  of  bankruptcy  cormplained  of,  did  not  run  against  the  firm 
expressly  but  merely  jointly  against  the  individuals,  yet  shown  to  be  on  a  firm 
obligation.     Inferentially,  Bank  v.  Craig  Bros.,  6  A.  B.  R.  381,  110  Fed.  137  (D, 

C.  Ky.).  Compare,  inferentially  and  analogously,  In  re  Lehigh  Lumber  Co., 
4  A.  B.  R.  221,  101  Fed.  216  (D.  C.  Pa.).  Compare,  analogously,  In  re  Schultze, 
6  A.   B.   R.  91,   109   Fed.   264   (D.   C.   N.   Y.),   where   the   frauds   of  one  partner 

"towards  his  copartner  as  well  as   towards  creditors  were  held  not  to  be  im- 
outable  to  the  oartnership.  ' 
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Warwick,  the  president,  had  no  right  to  sell  it,  and  his  act  was  wrongful. 
There  is  no  evidence  that  he  sold  it  by  authority  of  the  company,  or  that  the 
company  ratified  his  action;  nor  are  we  advisee  that  it  was  within  the  scope 
of  the  president's  power  to  sell  the  property  which  composed  the  plant  and 
operating  machinery  of  the  company.  *  *  *  If  it  be  true  that  Warwick, 
without  authority,  disposed  of  property  which  was  subject  to  the  lien  of  the 
bondholders,  this  would  be  his  act,  for  which  he  would  be  individually  liable,^ 
but  the  company  cannot  be  held  responsible.'' 

Inferentially,  but  obiter.  In  re  Perley  &  Hays,  15  A.  B.  R.  56,  138  Fed.  937 
(D.  C.  Mb.):  "That  case  (In, re  Meyers,  3  A.  B.  R.  559,  98  Fed.  976)  seems  to 
indicate  that,  in  order  to  put  a  firm  into  bankruptcy,  the  act  of  bankruptcy 
complained  of  must  have  been  committed  by  the  firm." 

(1867)  In  re  Redmond,  Fed.  Cas.  11,632,  9  N.  B.  Reg.  408:  "It  seems  too 
dear  to  admit  of  argument,  that  in  order  to  maintain  proceedings  in  bank- 
ruptcy against  partners  as  such,  it  must  be  alleged  and  proven,  that  the  firm 
has  committed  an  act  of  bankruptcy;  and  that  when  the  act  charged  is  the 
fraudulent  conveyance  of  property,  it  must  be  of  partnership  property."  "A 
conveyance  by  one  partner  of  his  individual  property,  although  an  act  of 
bankruptcy  as  against  him,  will  not  sustain  a  proceeding  in  bankruptcy  as 
against  the  firm,  even  though  such  conveyance  was  made  with  intent  to  hinder, 
delay  or  defraud  firm  creditors,  or  with  a  view  of  giving  preference  to  a  firm 
creditor.     In  such  case  the  proceeding  must  be  against  such  partner  alone." 

But  a  written  admission  by  one  partner  that  the  partnership  is  unable  to 
pay  its  debts  and  is  willing  to  be  adjudged  bankrupt  on  that  ground,  has 
been  held  to  warrant  an  adjudication  both  against  the  firm  and  its  mem- 
bers individually.^^® 

Of  course  the  act  of  a  partner  whilst  engaged  in  the  partnership  business, 
or  of  an  officer  of  a  corporation  whilst  engaged  in  the  corporate  business, 
would  be  the  act  of  the  partnership  and  of  the  corporation  respectively; 
and,  indeed,  only  thus  could  a  partnership  or  corporation  commit  an  act 
of  bankruptcy.  Section  1  of  the  Statute,  which,  as  we  have  seen,  is  taken 
up  with  definitions,  sets  forth  in  clause  19  that : 

"  'Persons'  shall  include  corporations,  except  where  otherwise  specified,  and 
officers,  partnerships,  and  women,  and  when  used  with  reference  to  the  com- 
mission of  acts  which  are  herein  forbidden  shall  include  persons  who  are  par- 
ticipant's in  the  forbidden  acts,  and  the  agents,  officers,  and  members  of  the 
board  of  directors  or  trustees,  or  other  similar  controlling  bodies  of  corpora- 
tions."i*o 

So  the  act  of  a  partner  may  be  imputed  to  his  partnership  where  the 
partner  has  participated  in  the  partnership  act  of  bankruptcy;  but  where 
he  was  acting  solely  as  an  individual,  it  would  be  questionable  whether  the 
partnership  should  be  charged  with  the  particular  act  of  bankruptcy  even 

139.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.).  Inferentially, 
In  re  Forbes,  11  A.  B.  R.  787,  128  Fed.  137  (D.  C.  Mass.). 

140.  Compare,  U.  S.  v.  Lake,  12  A.  B.  R.  270,  129  Fed.  499  (D.  C.  Ark.).  Com- 
pare, In  re  Meyer,  3  A.  B.  R.  559,  98  Fed.  976  (C.  C.  A.). 
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though  the  partner  may  have  been  using  partnership  funds.  Thus,  where, 
without  the  knowledge  or  connivance  of  the  other  partners,  one  partner 
converts  some  of  the  partnership  funds  to  his  own  use  and  absconds,  it  is 
not  the  act  of  the  partnership  and  the  partnership  should  not  be  adjudged 
bankrupt  on  the  allegation  that  it  has  removed  part  of  its  property  with 
intent  to  hinder,  delay  and  defraud  creditors.  Even  if  it  would  not  be- 
difficult  to  put  such  a  partnership  into  bankruptcy  on  other  grounds,  this 
particular  act  could  not  be  charged  against  the  partnership,  because  it  was 
not  the  act  of  the  partnership  but  of  an  individual  member,  acting  solely 
for  himself.  But  if  the  act  be  connived  at  by  the  other  members  of  the 
partnership,  it  would  be  a  partnership  act  of  bankruptcy. ^^^ 

Likewise,  individual  members  of  a  partnership  may  not  be  adjudicated 
individually  bankrupt  along  with  the  partnership  unless  proof  be  made  of 
their  commission  of  individual  acts  of  bankruptcy  or  of  their  participation 
as  individuals  in  a  firm  act.^*^ 

§  172.  Burden  of  Proof  in  Prosecuting  Bankruptcy  Petition  on 
Creditors. — The  burden  of  proof  is  on  the  creditors,  except  for  the  con- 
tingency provided  for  in  paragraph  d,  §  3  of  the  Act.^*^ 

The  petitioning  creditors  must  prove  the  allegations  of  their  j>etition,  and 
the  burden  rests  upon  them  to  do  so.  However,  since  the  meaning  of 
"insolvency"  under  the  Act  of  1898  requires  proof  of  the  existence  and 
value  of  the  assets  and  of  the  amount  of  liabilities,  it  would  be  almost  a 
prohibitory  requirement  to  place  upon  the  petitioning  creditors  the  burden 
of  proof  of  insolvency,  were  it  not  for  the  right  of  discovery  furnished  by 
§  3  (d),  requiring  the  bankrupt,  in  cases  where  the  act  of  bankruptcy 
involves  proof  of  insolvency,  to  produce  books,  documents  and  papers  to 
explain  his  business  and  himself  to  appear  and  submit  to  examination  at  the 
time  of  trial.  In  thus  requiring  such  production  of  evidence  and  testimony 
at  the  time  of  trial,  the  statute  enables  the  petitioning  creditors  to  main- 
tain the  burden  of  proof  of  insolvency;  so,  even  as  to  insolvency,  the 
burden  of  proof  rests  on  the  petitioning  creditors,  subject  to  excuse  in 
case  the  bankrupt  fail  to  comply  with  the  requirements  as  to  discovery. 

§  173.  Intent  Necessary  Only  in  Firs,t  Two  Acts. — Intent 
is  not  a  necessary  element  and  need  not  be  proved  except  in  the  first 
two  classes  of  acts  of  bankruptcy,  namely,  transfers,  concealments  and  re- 
movals of  property  with  intent  to  hinder,  delay  or  defraud  creditors  and 
transfers  of  property  with  intent  to  prefer  one  creditor  over  another,  as  to 
which  acts  of  bankruptcy  proof  of  the  debtors  intent  is  necessary,  i** 

141.  In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.). 

142.  See  ante,  §  64. 

143.  In  re  Rome  PlaninR  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.). 

144.  In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.).  Se# 
ante,  §§  109  and  129. 
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In  the  proof  of  any  of  the  other  acts  of  bankruptcy  no  regard  need  be 
given  to  the  debtor's  intent  in  doing  or  failing  to  do  the  act  alleged.  And 
the  burden  of  proof  of  the  intent  (where  intent  must  be  proved)  is  on  the 
«reditors.^*s 

§  174.  Insolvency  Requisite  in  All  Instances,  Except  "Fraudu- 
lent Transfers,"  "Assignments,"  Receiverships  "Because  of"  In- 
solvency, and  "Written  Admissions." — Insolvency  must  be  proved  in 
all  instances  except,  1st,  where  the  act  complained  of  is  a  transfer,  removal, 
«tc.,  with  intent  to  hinder,  delay  and  defraud  creditors ;  or  2d,  is  a  general 
-assignment  by  the  debtor ;  or  3d,  is  the  putting  of  a  receiver  in  charge  on 
the  ground  of  insolvency;  or,  4th,  is  the  admission  in  writing  of  one's 
inability  to  pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on 
Ihat  ground.!** 

145.  In  re  Bloch,  6  A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.  N.  Y.);  Merchants' 
mt'I  Bk.  V.  Cole,  .18  A.  B.  R.  49,  149  Fed.  708  (C.  C.  A.  Ohio). 

146.  Insolvency  is  a  question  of  fact  for  the  jury.  In  re  Blue  Mtn.,  etc.,  v. 
TPortner,  13  A.  B.  R.  55-9  (C.  C.  A.  Mo.).  Admissions  of  insolvency  by  the. 
bankrupt  are  competent  to  prove  insolvency;  but  they  must  amount  to  admis- 
sions of  insolvency  as  defined  by  the  Bankrupt  Act,  namely,  inadequacy  of  as- 
sets to  meet  liabilities,  and  not  as  meant  at  Common  Law,  else  they  will  be 
insufficient  to  make  complete  proof  of  insolvency.  In  rg  Doscher,  9  A.  B.  R. 
555,  120  Fed.  408  (D.  C.  N.  Y.). 

Instances  of  Proof  of  Insolvency  under  Petitions  for  Adjudication. — Offer  of 
thirty  cents  on  doUar  as  a  composition  to  creditors  is  sufficient  prima  facie 
■evidence  of  insolvency  not  to  be  overcome  by  mere  estimates  as  to  the  value 
of  his  lease,  %oo&.  will  and  fixtures.  In  re  Lange,  3  A.  B.  R.  231,  97  Fed. 
197   (D.  C.   N.  Y.);   McGowan  v.   Knittel,  15  A.   B.   R.   1,   134  Fed.  498   (C.   C. 

A.  Pa.).  ' 

Judgment  records  not  admissible  if  reopened  generally  and  not  specially  to 
let  bankrupt  make  whatever  defense  he  desired.     McGowan  v.   Knittel,  15   A. 

B.  R.  1,  134  Fed.  498   (C.   C.  A.,  reversing  Knittel  v.  McGowan,  14  A.   B.   R. 
^09,  134  Fed.  498,  D.  C.  Penn.). 

Record  af  judgment  entered  more  than  four  months  preceding  commission  of 
-alleged  act  of  bankruptcy  admissible,  Knittel  v.  McGowan,  14  A.  B.  R.  209 
(D.  C.  Penn.,  reversed  in  McGowan  v.  Knittel,   15  A.  B.   R.   1,  134  Fed.   498, 

C.  C.  A.). 

Memorandum  from  books  subsequently  produced;  witnesses  testifying  from 
■memoranda  taken  from  books  not  then,  but  subsequently  produced;  the  al- 
leged bankrupt  is  not  prejudiced,  Knittel  w.  McGowan,  14  A.  B.  R,  209  (D.  C. 
Penn.,  reversed,  on  other  grounds,  in  McGowan  v.  Knittel,  15  A.  B.  R.  1,  134. 
Fed.  498,  C.  C.  A.). 

Claims  on  Unmatured  notes  are  admissible,  Knittel  v.  McGowan,  14  A.  B.  R 
209  (D.  C.  Penn.,  reversed,  on  other  grounds,  in  McGowan  v.  Knittel,  15  A. 
B.  R.  1,  134  Fed.  498,  C.  C.  A.). 

Oral  evidence,  to  prove  bankrupt's  reversionary  interest  in  land  conveyed, 
-offered  by  bankrupt,  rejected,  Knittel  v.  McGowan,  14  A.~  B.  R.  209  (D.  C. 
Penn.,  reversed,  on  other  grounds,  in  McGowan  i".  Knittel,  15  A.  B.  R.  1,  134 
Fed.  498,  C.  C.  A.). 

Expense  of  preserving  the  estate  pending  adjudication  of  bankruptcy  may  be 
proper  item  of  liability.  Thus,  the  amount  paid  by  a  receiver  to  renew  a  hotel 
license  has  been  hSld  to  be  a  proper  item  of  liability,  Knittel  v.  McGowan, 
14  A.  B.  R.  209  (D.  C.  Penn.,  reversed,  on  other  grounds,  in  McGowan  z\ 
Knittel,  15  A.  B.  R.  1,  134  Fed.  498,  C.  C.  A.). 

An  instruction  that  the  bankrupt's  liquor  license  is  an  asset  is  not  improper. 
Knittel  v.  McGowan,  14  A.  B.  R.  209  (D.  C.  Penn.,  reversed,  on  other  grounds, 
in  McGowan  v.  Knittel,  15  A.  B.  R.  1,  134.  Fed.  498,  C.  C.  A.). 

Complaint  that  findings  based  on  "wrecker's"  values,  or  on  "serap  values,'' 
Motor  Vehicle  Co.  v.  Oak  Leather  Co.,  15  A.  B.  R.  808,  141  Fed.  518  (C.  C.  A, 
Ills.). 
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That  is  not  quite  the  same  as  saying  that  insolvency  need  not  be  proved 
in  the. first  class  nor  in  any  of  the  cases  of  the  fourth  class  nor  in  the  fiith; 
for  it  will  be  observed  that  in  one  instance,  in  class  four,  namely,  where 
the  debtor  himself  applies  for  a  receiver,  it  must  be  proved  that  he  was 
in  fact  insolvent. 

Insolvency  need  not  be  proved  in  classes  one,  four  and  five ;  except  that, 
as  to  class  four,  in  cases  of  receiverships  and  trusteeships  applied  for  by 
the  debtor  while  insolvent,  insolvency  must  be  proved. 

Whilst  insolvency  is  not  a  necessary  element  of  the  first  act  of  bank- 
ruptcy, solvency  of  the  debtor  is  made  by  statute  a  defense  to  such, 
charge.  1** 

§  175.  When  Creditors  to  Prove  Insolvency  in  Chief  It  Must  Be 
Insolvency  at  Time  Act  Committed. — The  insolvency  to  be  proved,, 
wherever  its  proof  is  required  to  be  made  by  creditors,  as  part  of  their 
case  in  chief,  is  insolvency  at  the  time  the  act  was  committed. 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96  Fed.  813  (D.  C.  N.  Y.):  "Itv 
order  to  succeed  under  this  subdivision  [subd.  2,  §  3a]  the  petitioners  must 
prove    *    *    *     Third,  the  insolvency  of  the  debtor  at  the  date  of  the  transfer." 

But  compare,  evidently  careless  statement  in  syllabus  to  Knittel  v.  McGowan,. 
34  A.  B.  R.  209,  134  Fed.  498  (D.  C.  Pa.):  "The  evidence  produced  to  show 
the  indebtedness  of  an  alleged  bankrupt  must  be  such  as  to  satisfy  the  jury 
of  its  existence  and  that  it  is  more  than  the  value  of  his  assets  at  the  time- 
the  petition  is  filed." 

§  176.  When  Insolvency  Not  Part  of  Creditors'  Case  but  Solvency 
Available  as  Affirmative  Defense,  Date  of  Solvency,  Date  of  Peti- 
tion.— But  in  the  case  of  the  first  class  of  acts  of  bankruptcy,  namely,, 
transfers  and  concealments  made  with  intent  to  hinder,  delay 
and  defraud  creditors,  while  insolvency  is  not  an  element  for  the 
petitioners  to  prove,  yet  the  statute  makes  it  a  complete  defense  for  the- 
debtor  or  for  creditors  opposing  the  petition  to  allege  and  prove  that  the 
party  proceeded  against  was  not  insolvent  as  defined  in  the  Bankruptcy- 
Act,  at  the  time  of  the  filing  of  the  petition  against  him.i*^_ 

§  177.  Insolvency  Not  Necessary  Element  of  Creditors'  Case  un- 
der First  Act,  but  Solvency  Complete  Bar,  in  Defense.— Insolvency 
need  not  be  shown  by  the  petitioning  creditors  under  Act  One  of  acts  of 
bankruptcy  unless  so  far  as  it  may  be  involved  as  an  evidential  fact  in  the- 
proof  of  "fraudulent  intent"  or  "good  faith. "i** 

In  re  Pease,  12  A.  B.  R.  66,  129  Fed.  446  (D.  C.  Mich.):  "The  giving  of  the 
mortgage,  therefore,  was  an  act  of  bankruptcy  under  subd.  1  of  §  3  without 

146.  See  post,  §  177. 

147.  Bankr.  Act,  §  3  (1)  (c).  Also,  see  Elliott  v.  Teoppner,  9  A.  B.  R.  50,  isr 
U.  S.  327. 

148.  Analogously,  compare,  In  re  Steininger,  6  A.  B.  R.  68,  108  Fed.  591  (C^ 
C.  A.  Ga.). 
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regard  to  Pease's   financial  condition  at  tlie   time.     Insolvency   of  the  debtor 
is  not  an  element  of  that  subdivision." 

Ihferentially,  Lansing  Boiler  Works  v.  Ryerson,  11  A.  B.  R.  558,  128  Fed. 
701  (C.  C.  A.  Mich.) :  "No  question  of  solvency  or  insolvency  or  of  preference 
arises  under  this  subsection  except  as  they  bear  upon  the  issue  of  good 
faith  in  making  the  conveyance,  saying  nothing  now  of  the  provisions  of 
Clause  3  of  subsection  5  of  section  3  which  relieves  the  consequences  of  sub- 
section 1  if  the  respondent  can  prove  that  at  the  date  of  filing  the  petition 
he  was  solvent."  This  case  is  distinguished  by  the  same  court  in  Mfg.  Co.  v. 
Spoke  &  Nipple  Co.,  12  A.  B.  R.  613. 

Since,  as  noted  (ante,  §  106),  this  first  class  of  acts  of  bankruptcy  com- 
prehends precisely  those  acts  which,  by  the  established  decisions,  have  been 
held  to  constitute  acts  done  with  intent  to  hinder,  delay  and  defraud  cred- 
itors, proof  of  insolvency  is  not  necessary  so  long  as  the  actual  intent  to 
defraud  is  otherwise  proved. 

But  the  special  provisions  of  the  Bankruptcy  Act  of  1898,  §  3  (c),  permit 
proo^  of  solvency  as  a  defense,  and  proof  of  solvency  is  a  complete  re- 
buttal.i*9 

Obiter,  In  re  West,  5  A.  B.  R.  734,  108  Fed.  940  (C.  C.  A.  N.  Y.):  "It  is 
not  necessary  for  the  petitioning  creditors  to  prove  the  insolvency  of  the 
bankrupt  when  the  alleged  act  of  bankruptcy  is  that  contained  in  subdivision  1  of 
g  -3,  which  is  in  substance  the  conveyance  of  property  with  intent  to  delay  or 
hinder  his  creditors,  for  by  paragraph  'c'  of  the  same  section,  solvency  at 
the  time  of  filing  the  petition  is  made  a  defense  to  proceedings  in  bankruptcy 
'nstituted  under  subdivision  1,  and  the  burden  of  proving  solvency  is  on  the 
bankrupt.     This  burden  devolved  upon  the  opposing  creditor." 

And  creditors  opposing  the  debtor's  adjudication  have  the  same  burden 
of  proving  solvency  thrust  upon  them  that  the  debtor  himself  would  have 
had.150 

§  178.  Burden  of  Proof  of  Insolvency  under  Second  and  Third 
Acts  on  Petitioning  Creditors. — As  to  classes  two  and  three  of  acts 
of  bankruptcy,  namely,  transfers  with  intent  to  prefer  one  creditor  over 
another,  and  permitting  a  creditor  to  obtain  a  preference  by  legal  pro- 
ceedings the  burden  of  proof  rests,  to  be  sure,  on  the  creditor.  ^^^ 

149.  Seer.  3  (c)  (3) :  "It  shall  be  a  complete  defense  to  any  proceeding  in 
bankruptcy  instituted  under  the  first  subdivision  of  this  section  to  allege  and 
prove  that  the  party  proceeded  against  was  not  insolvent  as  defined  in  -this  Act 
at  the  time  of  the  filing  of  the  petition  against  him,  and  if  solvency  at  such  date 
is  proved  by  the  alleged  bankrupt  the  proceedings  shall  be  dismissed,  and  under 
said  subdivision  one  the  burden  of  proving  solvency  shall  be  on  the  allege'l 
bankrupt." 

Lansing  Boiler  Works  v.  Ryerson,  11  A.  B.  R.  558,  128  Fed.  fOl  (C.  C. 
A.  Mich.).  Obiter,  Lea  Bros.  v.  West,  1  A.  B.  R.  261,  91  Fed.  237;  In  re  Schenkein 
V.  Coney,  7  A.  B.  R.  162  (Ref.  N.  Y.).  See  Master's  Report,  In  re  Douglass 
Coal  &  Coke  Co.,  12  A.  B.  R.  543.  131  Fed.  769  (Tenn.)..  Obiter  and  inferen- 
tially.  West  Co.  v.  Lea,  2  A.  B.  R.  463,  174  U.  S.  590. 

150.  In  re  West,  5  A.  B.  R.  734,  108  Fed.  940  (C.  C.  A.  N.  Y.). 

151.  Knittel  v.  McGowan,  14  A.  B.  R.  209,  134  Fed.  498  (D.  C.  Penna.,  re- 
versed, nn  other  srounds.  in  McGowan  v.  Knittel.  15  A.  B.  R.  1,  C.  C.  A.  Pa.). 
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§  179.  But  Debtor  to  Appear  and  Also  Produce  Books  at  Trial, 
to  Afford  Discovery. — But  as  to  classes  two  and  three  of  acts  of 
bankruptcy,  the  debtor  must  appear  at  the  trial  with  all  his  papers  and 
books  and  make  a  complete  exposure  of  all  facts  regarding  his  solvency, 
and  if  he  does  not  attend  and  submit  to  examination,  the  burden  of  proving 
his  solvency  shifts  over  on  to  him.^^* 

Bogen  &  Trummell  v.  Protter,  12  A.  B.  R.  28S,  129  Fed.  533  (C.  C.  A.  Ohio): 
"If  he  submits  to  examination  and  produces  his  books,  and  his  insolvency  does 
not  appear,  the  burden  is  upon  the  petitioner  to  make  the  proof,  but  if  he 
fails  to  appear  for  examination,  or  fails  to  produce  his  books,  the  burden  is 
upon  him  to  prove  his  solvency." 

McGowan  v.  Knittel,  15  A.  B.  R.  2,  137  Fed.  453  (C.  C.  A.  Pa.):  "As  the 
alleged  bankrupt  appeared  in  court  with  .his  book.?,  etc.  (§  3),  the  burden 
cf  proving  that  his  property  would  not  suffice  to  pay  his  debts  rested  upon 
the  plaintiffs." 

• 
It  is  one  thing  to  make  a  debtor  prove  his  own  solvency  and  quite  a  dif- 
ferent thing  to  make  the  creditor  prove  the  debtor's  insolvency.  From 
their  very  nature,  the  facts  as  to  his  solvency  lie  more  within  the  debtor's, 
knowledge  than  within  that  of  creditors ;  and  it  is  only  fair  that  the  debtor 
produce  the  data  and  furnish  explanation  to  aid  the  petitioning  creditors 
to  make  proof  of  insolvency,  and  that  in  case  he  fail  to  do  so  the  petition- 
ing creditors  be  excused  from  the  proof,  and  the  burden  of  proving  sol- 
vency be  cast  upon  the  debtor  and  upon  creditors  intervening  to  oppose  the 
petition.  , 

§  180.  Destruction  or  Loss  of  Adequate  Books,  or  failure 
to  Keep  Them,  No  Excuse. — That  the  requisite  books  or  rec- 
ords have  been  lost  or  destroyed,  is  no  excuse ;  if  the  debtor  fails  to  appear 
with  books  and  records  sufficient  to  determine  the  question  of  his  solvency 
or  insolvency,  the  burden  of  proof  is  upon  him  to  prove  his  solvency. 

Bogan  &  Trummell  v.  Protter,  13  A.  B.  R.  288,  129  Fed.  533  (C.  C.  A.  Ohio): 
"With  these  books  missing,  it  was  impossible  to  ascertain  Protter's  financial 
condition.  The  law  expects  a  merchant  charged  with  bankruptcy,  to  support 
his   statements   by  his  books,  which  speak  for   themselves.     *     *     *     In  this 

152.  Sec.  3  (d):  "Whenever  a  person  against  whom  a  petition  has  been  file't 
as  hereinbefore  provided  under  the  second  and  third  subdivisions  of  this 
section  takes  issue  with  and  denies  the  allegation  of  his  insolvency,  it  shall 
be  his  duty  to  appear  in  court  on  tlie  hearing,  with  his  books,  papers,  and 
accounts,  and  submit  to  an  examination,  and  give  testimony  as  to  all  matter* 
tending  tO  establish  solvency  or  insolvency,  and  in  case  of  his  failure  to  si> 
attend  and  submit  to  examination  the  burden  of  proving  his  solvency  shall 
res-t  upoji  him." 
-  In  re  Bloch,  6  A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.  N.  Y.).  Obiter,  Bray 
V.  Cobb,  1  A.  B.  R.  153,  91  Fed.  102  (D.  C.  N.  C,  reversed,  on  other  grounds 
in  Cobb  v.  Overman,  6  A.  B.  R.  324,  109  Fed.  65).  See  In  re  Edelman,  12  A.  B. 
R.  238,  130  Fed.  700  (C.  C.  A.  N.  Y.).  Also,  see  In  re  Coddington,  9  A.  B.  R. 
243,  118  Fed.  281  (D.  C.  Penn.). 
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case,  the  testimony  showed  the  salesbook  for  1902  was  on  hand  just  before 
the  fire.  It  disappeared  after  the  fire,  although  it  was  not  burned  up.  So 
with  the  other  books.  No  satisfactory  explanation  of  their  disappearance  was 
furnished.  It  is  not  sufficient  for  an  alleged  bankrupt,  when  called  upon  to 
produce  his  books,  to  say,  'I  don't  know  where  they  are.'  '  It  is  his  business 
to  know  where  they  are.  They  are  the  only  proper  proof  of  his  financial  con- 
dition. He  must  not  only  keep  proper  books  of  account,  but  preserve  them, 
and  produce  them  when  called  upon.  He  fails-  to  do  so  at  his  peril.  The 
t.ourt  should  have  held  that,  under  the  circumstances,  the  burden  of  proving 
Lis  solvency  rested  upon  Protter." 

That  the  debtor  did  not  keep  the  requisite  books  or  records  is  also  no 
defense.  1^* 

§  181.  Query,  whether  Requirement  of  Production  of  Account 
Books  at  Time  of  Trial,  etc.,  Applies  to  Receiverships  as  Acts  of 
Bankruptcy. — Owing  to  the  failure  to  make  any  corresponding  amend- 
ment to  §  3  (d),  when  class  four  of  acts  of  bankruptcy  was  amended  in 
1903  to  include  receiverships,  it  is  a  question  whether  in  cases  of  receiver- 
ships as  acts  of  bankruptcy  the  burden  of  proving  the  debtor's  insolvency, 
which  rests  on  the  creditors,  is  aided  by  the  right  to  require  production  of 
account  books,  etc.,  at  the  time  of  trial,  as  in  cases  of  preference;  and 
whether  the  failure  of  the  debtor  to  bring  in  his  books  and  to  submit  to 
examination  shifts  the  burden  of  proving  solvency  over  to  the  debtor. 
Of  course,  if  the  debtor  defaults  and  files  no  pleading  against  the  petition, 
the  creditor  may  have  adjudication,  for  §  4b  says  the  debtor  may  be  ad- 
judged bankrupt  "upon  default  or  an  impartial  trial.''  If  he  does  not 
default  and  yet  absents  himself  from  the  court  room  and  does  not  produce 
his  books,  his  insolvency  would  be  difHcult  to  prove  and  creditors  would 
likely  not  be  aided  by  §  3  (d).!^* 

153.  Obiter,  inferentially,  Bogen  &  Trummell  v'.  Protter,  12  A.  B.  R.  288,  129 
Fed.  533  (C.  C.  A.  Ohio). 

154.  Of  course  creditors  may  call  him  and  cross-examine  him  as  to  his 
solvency,  at  any  rate  where  the  act  of  bankruptcy  alleged  is  one  of  those' where 

.  tlie  bankrupt  is  required  to  attend  with  all  his  books  and  submit  to  examination. 
In  re  Coddington,  9  A.  B.  R.  343,  118  Fed.  281  (D.  C.  Penn.). 

It  is  held,  in  one  case,  that  the  evidence  produced  to  show  the  indebtedness  of 
an  alleged  bankrupt  must  be  such  as  to  satisfy  the  jury  of  its  existence.  Knittel 
V.  McGowan,  14  A.  B.  R.  209  (D.  C.  Pa.),  but  it  is  to  be'  feared  that  this  case 
lays  down  too  exacting  a  rule:  "satisfying"  evidence  is  a  high  degree  of  proof 
and  its  requirement  is  next  to  the  requfrement  of  preof  beyend  reasonable 
doubt,  and  would  hardly  seem  proper  in  bankruptcy  cases,  at  least  in  this 
branch  of  bankruptcy  law. 

Bankrupt  cannot  complain  of  error  in  court  instructing  jury,  that  something 
was  an  asset  which  was  not  such.  Knittel  v.  McGowan,  14  A.  B.  R.  209,  134 
Fed.  498  (D.  C.  Penn.,  reversed,  on  other  grounds,  in  McGowan  v.  Knittel,  15 
A.  B..R.  1,  C.  C.  A.  Pa.). 

What  Constitutes  Insolvency. — Under  this  Bankruptcy  Law,  the  meaning  of 
insolvency  differs  from  its  ordinary  meaning.  See  post  for  discussion  of  general 
subject  under  heads  of  "Preferences,"  "Sixth  Element  of  a  Preference,"  §  1342, 
et  seq. 
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Division  7. 
Four  Months  Time  for  Filing  oe  Petition. 

§  182.  Four  Months  Time  for  Filing  of  Petition. — None  of  these 
acl;;  are  available  as  grounds  for  adjudging  a  debtor  an  involuntary  bank- 
rupt, unless  the  petition  against  him  is  filed  within  four  months  after  the 
commission  of  the  act.'^* 

Thus,  under  the  first  act  of  bankruptcy,  the  act  of  fraud  must  be  alleged 
and  proved  to  have  occurred  within  the  four  months. '^^ 

§  183.  Continuing  Concealments. — Where  fraudulent  concealment  of 
property  is  the  act  alleged,  in  order  to  be  a  continuing  concealment  such 
as  to  bring  the  transaction  within  the  four  months  period,  there  must  be 
something  more  than  the  merely  incidental  concealment  accompanving  i.be 
ordinary  fraudulent  transfer. ^^^ 

§  184.  Date  of  Levy  Controls  Where  Preference  by  Legal 
Proceedings. — Where  the  act  of  bankruptcy  complained  of  is  the  suffer- 
ing a  creditor  to  obtain  a  preference  by  legal  proceedings,  as  in  case  of  an 
attachment,  the  fotir  months  does  not  begin  to  run  until  the  levy  of  attach- 
ment, no  matter  how  long  the  main  case  itself  in  which  the  attachment  was 
issued,  has  been  pending.  It  is  the  seizure  of  the  property  that  creates 
the  preference. ^^^ 

But  the  due  enforcement  by  execution  within 'the  four  months  period  of 
judgment  liens,  obtained  before  the  four  months  period,  is  not  within  the 
statute. 15* 

§  185.  "Four  Months,"  to  Date  from  Recording,  etc.,  Where  Such 
Requisite;  or  from  Notorious  Possession,  Where  Not. — In  order  to 
remove  all  incentive  from  the  dishonest  debtor  of  secretly  committing 
an  _  act    "of     bankruptcy     and     keeping    it     quiet     in     the    hopes    that 

154.  Bankr.  Act,  §  3  (b) :  "A  petition  may  be  filed  against  a  person 
who  is  insolvent  and  who  has  committed  an  act  of  bankruptcy  within  four 
months  after  the  commission  of  such  act.  Such  time  shall  not  expire  until  four 
months  after  (1)  the  date  of  the  recording  or  registering  of  the  transfer  or 
assignment  when  the  act  consists  in  having  made  a  transfer  of  any  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors  or  for  the  pur- 
pose of  giving  a  preference  as  hereinbefore  provided,  or  a  general  assignment 
for  the  benefit  of  his  creditors,  if  by  law  such  recording  or  registering  is  re- 
quired or  permitted,  or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  possession  Of  the  property  unless  the  peti- 
tioning creditors  have  received  actual  notice  of  such  transfer  or  assignment." 

155.  Davis  v.  Stevens,  4  A.  B.  R.  763,  104  Fed.  435  (D.  C.  S.  Dak.). 

156.  Bank  v.  DePauw  Co.,  5  A.  B.  R.  345,  105  Fed.  926  (C.  C.  A.  Ind.). 

157.  In  re  Higgins,  3  A.  B.  R.  364,  97  Fed.  775   (D.  C.  Ky.). 

158.  See  ante,  §  143. 
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the  four  months  period  for  beginning  proceedings  that  will  result  in 
setting  it  aside  shall  elapse  without  action  being  taken,  the  statute  provides 
in  clause  B,  §  3,  as  above  ;aotcd,  that  the  four  months  period : 

"Shall  not  expire  until  four  months  after  the  date  of  the  recording  or  regis- 
tering of  the  transfer  or  assignment  (when  the  act  consists  in  having  made 
a  transfer  of  any  of  his  property  with  intent  to  hinder,  delay  or  defraud  cred- 
itors, or  for  the  purpose  of  giving  a  preference  as  hereinbefore  provided,  or 
a  general  assignment  for  the  benefit  of  creditors)  if  by  law  such  recording  or 
registering  is  required  or  permitted,  or,  if  if  is  not,  then  from  the  date  the 
beneficiary  takes  notorious,  exclusive  or  continuous'  possession  of  the  prop- 
erty, unless  the  petitioning  creditors  have  received  actual  notice  of  such 
transfer  or  assignment." 

Thus,  where  the  act  complained  of  is  a  preferential  transfer,  such  trans- 
fer will  date  only  from  the  date  of  recording  or  registry,  if  recording  or 
registry  is  required  by  law;  and  if  not  so  required,  then  only  from  the 
date  of  actual  notice  to  the  petitioning  creditors  or  of  the  taking  of  actual, 
notorious,  exclusive  and  continuous  possession  by  the  beneficiary. i^s  Acts 
which  took  place  more  than  four  months  before  the  filing  of  the  bank- 
ruptcy petition  cannot  form  the  basis  upon  which  to  make  adjudication  of 
bankruptcy;  except  in  cases  where  record  or  registry  is  requisite  and  the 
petitioning  creditors  were  without  notice  and  neither  public  record  was 
made  nor  notorious  possession  taken,  i**" 

A  case  well  illustrating  this  point  is  In  re  Mingo  Valley  Creamery  Asso- 
ciation, 4  A.  B.  R.  67,  100  Fed.  282  (D.  C.  Pa.),  where  an  insolvent  cor- 
poration sold  all  its  real  estate  and  used  the  proceeds  to  pay  up  some 
■  creditors  in  full,  to  the  exclusion  of  all  the  rest.  The  petition  was  not  filed 
until  after  four  months  from  the  payment,  but  within  four  months  from 
the  time  the  deed  was  filed  for  record.  This  was  held  to  be  too  late,  for 
the  act  of  bankruptcy  was  not  the  sale,  nor  deeding  of  the  real  estate,  but 
the  payments  to  the  few  creditors  to  the  exclusion  of  the  rest;  and  these 
payments  had  been  made  more  than  four  months  before. 

§  186.  Either  Record,  etc.,  or  Notice,  or  Notorious  Possession, 
Suffices. — If  (where  recording  or  registering  is  requisite)  either  public 
record  is  made,  or  actual  and  notorious,  exclusive  _and  continuous  posses- 
sion taken,  it  will  suffice  ;i<'i  or  if  the  petitioning  creditors  have  had  actual 
notice. 


159.  Bankr.  Act,  §  3  (b).   Compare,  Little  v.  Hardware  Co.,  13  A.  B.  R.  423,133 
Ped.  874  (C.  C.  A.  Tex,). 

160.  In  re  Girard  Glazed  Kid  Co.,  13  A.  B.  R.  295,  129  Fed.  841  (D.  C.  Penn.;. 

161.  In  re  Bogen,  13  A.  B.  R.  529.  134  Fed.  1019  (D.  C.  Ohio):  In  re  Wood- 
ward, 3  A.  B.  R.  333,  95  Fed.  260  (Ref.  Tex.). 
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§  187.  Only  Such  Notorious  Possession  Requisite  as  Property 
Susceptible  of. — But  only  such  notorious  possession  is  required  as  the 
property  from  its  nature  is  susceptible  of.^'*'' 

§  188.  Date  of  Filing  Petition,  Not  Issuance  nor  Service  of 
Subpoena,  Controls. — Delay  in  issuing  the  subpcena  upon  the  respondent 
beyond  the  four  months  period  will  not  make  the  proceedings  too  late,  for 
it  is  the  filing  of  the  petition,  pot  the  issuance  of  the  subpoena  that  deter- 
mines the  four  months  limit. '*^ 

§  189.  Computation  of  Time  of  Four  Months  Period. — The  four 
months  period  is  computed  by  excluding  the  day  the  act  was  committed 
and  including  the  day  the  petition  was  filed. ^** 

Fractions  of  a  day  are  not  to  be  considered.^^^  Where  the  last  day 
falls  on  Sunday,  the  petition  is  in  time  if  filed  on  Monday.  ^^^ 

162.   In  re  Bogen,  13  A.  B.  R.  529,  134  Fed.  1019  (D.  C.  Ohio) ;  In  re  Wood- 
ward, 3  A.  B.  R.  233,  95  Fed.  260  (Ref.  TeX.).. 
.163.   In  re  Lewis,  91  Fed.  632,  1  A.  B.  R.  458  (D.  C.  N.  Y.). 

164.  Bankr.  Act,  §  31  (a) :  "Whenever  time  is  enumerated  by  days  in  this, 
act,  or  in  any  proceeding  in  bankruptcy,  the  number  of  days  shall  be  computed 
by  excluding  the  first  and  including  the  last,  unless  the  last  fall  on  a  Sunday  or 
holiday,  in  which  event  the  day  last  included  shall  be  the  next  day  thereafter 
which  is  not  a  Sunday  or  a  legal  holiday." 

In  re  StSvenson,  2  A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del.);  In  re  Dupree, 
97  Fed.  28;  Butcher  v.  Wright,  94  U,  S.  553;  In  re  Tonawanda  Street  Planing 
Mill  Co.,  6  A.  B.  R.  38  (Ref.  N.  Y.).  Instance,  In  re  Hill,  15  A.  B.  R.  499,  140 
Fed.  984  (D.  C.  Calif.);  In  re  Warner,  16  A.  B.  R.  519,  144  Fed.  987  (D.  C. 
Conn.). 

165.  In  re  Tonawanda  Street  Planing  Mill  Co.,  6  A.  B.  R.  38  (Ref.  N.  Y.). 
Analogously,  Jones  v,  Stevens,  5  A.  B.  R.  571  (Sup.  Jud.  Ct.  Me.).  Apparently, 
In  re  Hill,  15  A.  B.  R.  499,  140  Fed.  984  (D.  C.  Calif.).  Analogously,  In  re 
Warner,  16  A.  B.  R.  519,  144  Fed.  987  (D.  C.  Conn.). 

166.  In  re  Stevenson,  2  A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del.). 


PART  II. 
PEOCijDURe  IN  Putting  the;  Debtor  into  Bankruptcy. 


CHAPTER  V. 

Petition  in  Voluntary  Bankruptcy. 

Synopsis  of  Chapter. 

§  190.  Points    of    Difference    between    Voluntary    and    Involuntary    Petition — 

Duplicate  Petitions — Schedules. 
§  191.  Voluntary  Petition  to  Show  Residence,  etc.,  and  Existence  of  Debt. 
§  192.  Need  Show   No  Act   of  Bankruptcy   Other  than   Debts   Unable  to   Pay 

and  Prayer  for  Adjudication. 
§  193.  Need  Not  Show  Insolvency. 
§  194.  Signature  and  Verification. 

§  195.  Adjudication  Immediate,  Creditors  May  Not  Oppose. 
§  196.  Petition  May  Be  Dismissed  by  Court  of  Its  Own  Motion. 

§  190.  Points  of  Difference  between  Voluntary  and  Involuntary 
Petition — Duplicate  Petitions — Schedules. — The  first  step  towards 
calling  into  action  the  machinery  of  the  bankruptcy  law  is  to  prepare  and 
file   the   petition. 

In  voluntary  cases  there  need  be  but  one  petition  prepared  and  filed,  the 
requirement  of  triplicate  filing  applying  only  to  the  schedules,  not  to  the  pe- 
tition itself.  But  in  involuntary  cases  the  petition  must  be  prepared  and 
filed  in  duplicate,  one  copy  for  the  court's  records,  the  other  for  service  on 
the  respondent.  1 

The  voluntary  petition  must  be  accompanied  with  schedules  of  all  the 
debtor's  liabilities  and  assets,  but  there  is  lio  requirement  that  schedules 
shall  accompany  the  involuntary  petition;  for,  naturally,  creditors  are  not 
in  a  position  to  know  the  facts,  and  since  the  schedules  would  become  of 
use  only  in  case  the  petition  were  granted  and  the  debtor  adjudged  bank- 
rupt, it  might  never  become  necessary  to  use  them  at  all ;  for  this  reason  ten 
days'  time  is  given  the  bankrupt  after  he  has  been  adjudged  bankrupt 
within  which  to  file,  his  schedules  when  the  proceedings  are  in  involuntary 
bankruptcy.2 

1.  Bankr.  Act,  §  59  (c) :  "Petitions  shall  be  filed  in  duplicate,  one  for  the 
clerk,  the  other  for  service  on  the  bankrupt." 

2.  Form  of  Voluntary  Petition. — The  form  of  the  debtor's  voluntary  petition 
is  as  follows: 

To  the  Honorable 

Judge  of  the  District  Court  of  the  United  States  for  the District 

of   : 

The  petition  of   . .  . .' ,  of    ,  in  the  county  of   ,  and 

district   and    State    of    .:,    (State    occupation),    respectfully 

represents: 

That  he  has  had  his  principal  place  of  business  (or  has  resided,  or  has  had  his 
domicile)  fcr  the  greater  portion  of  six  months  next  immediately  preceding  the 

filing  of  this  petition  at   ,  within  said  judicial  district;  that  he  owes 

debts  which  he  is  unable  to  pay  in  full;  that  he  is  willing  to  surrender  all  his- 
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§  191.  Voluntary  Petition  to  Show  Residence,  etc.,  and  Existence 

of  Debt. — The  voluntary  petition  in  bankruptcy  must  show  jurisdiction.  It 
must  show  a  sufficient  residence,  domicile  or  principal  place  of  business  of 
the  debtor  within  the  district  (or  ownership  of  property  therein  in  cases  of 

property  for  the  benefit  of  his  creditors  except  such  as  is  exempt  by  law,  and 
desires  to  obtain  the  benefit  of  the  acts  of  Congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your  petitioner's 
oath,  contains  a  full  and  true  statement  of  all  his  debts,  and  (so  far  as  it  is 
possible  to  ascertain)  the  names  and  places  of  residence  of  his  creditors,  and 
such  further  statements  concerning  said  debts  as  are  required  by  the  provisions 
of  said  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  petitio'her's 
oath,  contains  an  accurate  inventory  of  all  his  property  both  real  and  personal, 
and  such  further  statements  concerning  said  property  as  are  required  by  the 
provisions  of  said  acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  court  to  be 
a  bankrupt  within  the  purview  of  said  acts. 

Attorney.  

United  States  of  America,  District  of  ss.: 

I,  ,  the  petitioning  debtor  mentioned  and  described  in  the  fore- 
going petition,  do  hereby  make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  knowledge,  information  and 
belief. 

Petitioner. 

Subscribed  and  sworn  to  before  me,  this  ....  day  of  ,  A.  D.,  19 . . 


(Official  character) 

Form  of  Involuntary  Petition. — The  form  of  the  involuntary  petition  of  cred- 
itors is,  in  the  nature  of  things,  somewhat  different  in  each  case,  since  the  in- 
debtedness and  names  of  the  petitioning  creditors  are  likely  to  vary  and  also 
the  acts  of  the  debtor  complained  of  as  grounds  of  action. 

The  general  form  of  the  involuntary  petition  is  prescribed  by  the  Supreme- 
■Court  of  the  United  States  as  follows: 

To  the  Honorable  , 

Judge  of  the  District  Court  of  the  United  States  for  the  District 

of   : 

The  petition  of .,  of   and   of   and 

,  of  ,  respectfully  shows: 

That  ,  of  ,  has  for  the  greater  portion  of  the  six  months 

next  preceding  the  date  of  filing  this  petition,  had  his  principal  place  of  business 

(or  resided,  or  had  his  domicile)  at  in  the  county  of  and 

State  and  district  aforesaid,  and  owes  debts  to  the  amotint  of  $1,000.  (And 
here  shoul-d  be  added,  if  the  debtor  is  a  natural  person,  "and  is  not  a  wage 
earner  nor  chiefly  engaged  in    farming  or  in  the  tillage  of  the  soil;"  or  if  the 

■debtor  be  a  corporation  "and  is  a  corporation  engaged  principally  in ." 

stating  whether  it  be  a  manufacturing,  trading,  mining-,  etc.,  corporation.) 

That    your    petitioners    are    creditors    of    said ,    having 

provable  claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by 
them,  to  the  sum  of  $500.00.  That  the  nature  and  amounts  of  your  petitioners' 
claims  are  as  follows: 


And  your  petitioners  further  represent  that  said is  in- 
solvent, and  that  within  four  months  next  preceding  the  date  .of  this  petition  the 
said  committed  an  act  of  bankruptcy,  in  that  he  did  here- 
tofore, to-wit,  on  the  day  of  ? 

Wherefore,  your  petitioners  pray  that  service  of  this  petition,  with  a  sub- 
Dcena,  may  be  made  upon  as  provided  in  the  acts  of  Con- 
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nonresidents  of  the  United  States)  to  give  the  court  jurisdiction;*  and 
these  allegations  of  residence,  domicile,  etc.,  must  not  be  made  disjunc- 
tively.^ It  must  show  that  the  petitioner  owes  debts  which  he  is  unable  to 
pay  ;S  and  that  they  are  "provable"  debts.^ 

§  192.  Need  Show  No  Act  of  Bankruptcy  Other  than 
Debts  Unable  to  Pay  and  Prayer  for  Adjudication. — The  petition 
need  show  no  act  of  bankruptcy  other  than  the  admission  of  inability  to 
pay  debts  and  desire  to  be  adjudged  bankrupt  as  prescribed  in  the  official 
form.'' 

§  193.  Need  Not  Show  Insolvency. — It  need  not  allege  the  debtor  is 
insolvent.* 

9. 

§  194.  Signature  and  Verification.— The  voluntary  petition  must  be 
signed  and  verified  by  the  petitioner.  The  requirements  are  essential.^  The 
verification  may  be  made  before  a  notary  public  who  thereafter  becomes 
the  attorney  of  record  for  the  bankrupt.^" 

§  195.  Adjudication  IHnmediate,  Creditors  May  Not  Oppose. — If 

jurisdictional  averments  are  sufficient,  adjudication  is  at  once  entered. 
Creditors  will  not  be  heard  in  opposition.  If  the  jurisdictional  averments 
are  sufficient,  as  soon  as  the  voluntary  petition  is  filed  an  order  of  adjudica- 
tion is  entered,  either  by  the  judge,  or  in  case  of  the  judge's  absence,  by 
the  referee,  .an  officer  whose  duties  will  be  later  explained.  The  clerk 
usually  inspects  the  petition  to  see  if  it  is  in  proper  form  and  enters  the 
adjudication  on  the  records  of  the  court  without  delay;  for,  as  heretofore 

gress  relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the  court  to  be  a 
bankrupt  within  the  purview  of  said  acts. 


.  Petitioners. 

Attorney. 
United  States  of  America,  District  of ,  ss: 

,    ,    being  three 

of  the  petitionefs  above  named,  do  hereby  make  solemn  oath  that  the  state- 
ments contained  in  the  foregoing  petition,  subscribed  by  them^  are  true. 

Before  me,   this  ....   day  of  ,  19 ... . 


(Official  character) 

3.  See  ante,  §§  27,  31,  et  seq. 

4.  In  re  Laskaris,  1  A:  B.  R.  480  (Ref.  N.  Y.).     S^e  also.  Official  Form  No.  1. 

5.  See  ante,  §  41. 

6.  See  ante,  §  41;  post,  §  635,  et  seq.;  post,  §  440. 

7.  See  ante,  §  102. 

8.  See  ante,  §  43. 

9.  In  re  McConnell,  11  A.  B.  R.  418  (Ref.  N.  Y.). 

10.  In  re  Kindt,  3  A.  B.  R.  443,  98  Fed.  403  (D.  C.  Iowa).     Compare,  analog- 
ously. In  re  Kimball,  4  A.  B.  R.  144  (D.  C.  Mass.). 
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seen  (ante,  §  43),  a  creditor  cannot  intervene  to  oppose  a  voluntary  adju- 
dication, for  no  one  is  supposed  to  have  any  object  in  opposing  the  debtor 
if  he  desires  to  have  himself  adjudged  bankrupt;  and,  furthermore,  as 
also  before  noted  (ante,  §§  102,  192)  the  averments  of  the  petition  them- 
selves constitute  an  act  of  bankruptcy. 

Probably  the  rule  prohibiting  creditors  from  intervening  to  oppose  the 
adjudication  in  voluntary  cases  would  not,  hov^fever,  prevent  creditors  or 
any  one  else,  for  that  matter,  bringing  to  the  attention  of  the  court  the 
lack  of  jurisdiction  for  want  of  the  debtor's  actual  residence,  etc.  Such 
would  seem  to  be  a  corollary  of  Bankruptcy  Act,  §  18  (g). 

§  196.   Petition  May  Be  Dismissed  by  Court  of  Its  Own  Motion. 

— Either  the  adjudication  is  entered  or  the  petition,  if  fatally  defective,  or 
if  jurisdiction  is  wholly  wanting,  may  be  dismissed. ^^ 

In  re  Waxelbaum,  3  A.  B.  R.  395,  98  Fed.  589  (D.  C.  N.  Y.):  "No  express 
provision  is  made  in  the  act  or  in  the  rules  as  to  when  or  how  an  inquiry  into 
the  truth  of  the  jurisdictional  facts  alleged»  in  a  voluntary  petition  is  to  be 
made;  but,  considering  the  complication  which  would  often  arise,  it  seems  evi- 
dent that  the  jurisdiction,  when  challenged,  should  be  inquired  into  as  early  as 
possible,  so  that  the  proceedings,  if  invalid,  may*  be  arrested  in  limine:  and 
the  alternative  of  adjudication  or  dismissal  given  by  (Bankr.  Act)  §  18  (g) 
implies  that  the  court  should  make  such  inquiry  into  the  facts  as  may  be 
necessary  to  determine  whether  to  adjudicate,  or  to  dismiss." 

11.  Bankr.  Act,  §  18  (g);  In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C' 
A.  Ills.).  As  to  vacating  of  adjudication  and  dismissal  of  petition,  see  post, 
§  429,  et  seq.    As  to  requisite  deposit  for  costs,  see  post,  §  285,  et  seq. 


CHAPTER  VI. 

Parties  and  Petition  in  Invocuntaey  Bankruptcy.*  § 

Synopsis  of  Chapter. 

DIVISION  1. 

§  197.  How  Many  Creditors  and  to  What  Amount,  Must  Join  as  Petitioners. 

§  198.  Whether  Requirements  Jurisdictional. 

§  199.  Employees  and   Relatives   Excluded. 

§  300.  Directors  and  Officers  Excluded. 

§  201.  Date    of    Adjudication    Determines    Whether    Requisite    Number    Have 

Joined. 
§  203.  But  Date  of  Filing  Petition  Determines  How  Many  Must  Join  and  Sub- 
sequent Payment  or  Assignment  of  Claims,  Ineffectual. 
§  203    Different  Claims  Purchased  in  by  One  Creditor  Lose  Separate  Identity. 
§  204.  Creditor's  Claim  Not  to  Be  Split  Up  to  Obtain  Jurisdictional  Number. 
§  205.  Preferred  Creditors  to  Be  Counted  in,  if  Necessary. 
§  206.  Only  Creditors  Who  Might  Have  Been  Petitioners  to  Be  Counted. 
§  207.  Erroneous  Averment  of  Less  than  Twelve. 

§  208.  Bankrupt  to  Supply  List  of  Creditors,  if  He  Claims  Averment  Erroneous. 
§  209.  Mode  of  Service  of  Notice. 
§  210.  Joining  of  Additional  Creditors. 
§  211.  Creditors  May  Join  though  Sufficient  Already  Petitioning,  and  May  Plead 

Separately. 
§  312.  Involuntary  Proceedings  Not  to  Be  Dismissed   Except  on   Merits,   etc., 

if  Any  Creditor  Willing  to  Take  Up  Contest. 
§  213.  Time  of  Joining. 
§  214.  Only   Creditors   or   Those    Holding   Rights    against    Debtor   at   Time   of 

Commission  of  Act  of  Bankruptcy  Competent  Petitioners. 
§  215.  Relatives,  Directors,  etc.,  Competent  .Petitioners. 
§  216.  Solicitation  by  Bankrupt  to  File  Involuntary  Petition,  or  by  Creditors  Not 

to  Resist  Adjudication,  Not  Improper. 
§  217.  Partnership  Creditors  Competent  to  Petition  against  Individual  Partner 
§  218.  Partnership  as  Petitioning  Creditor  in  Firm  Name. 
§  219.  Authority  of  Corporate  Officer  to  File  Petition. 
§  220.  Secured  Creditors  Competent  to  Extent  of  Deficit. 
§  221.  Estoppel  of  Creditors  by  Connivance. 
§  222.  Mere  Proving  of  Claims  under  General  Assignment  or  Receivership  No 

Estoppel. 
§  223.  Actual  Connivance  at  Act  Essential  to  Estoppel. 
§  224.  And  Actual   Connivance   at  or   Express   Assent   to   General   Assignment 

May  Suffice  to  Effect  Estoppel. 
§  225.  Corporation   Creditor  Not  Estopped  by  Officer  Acting  as  Assignee. 
§  226.  No  Election  of  Remedies  because  of  Previous  Attack  upon  Preferences 

in  State  Court. 


1.    See  interesting  article  "Creditors'  Petitions   in   Involuntary   Bankruptcy," 
I.  National  Bankruptcy  News  63.  ^ 

1  Rem  B— 11 
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§  237.  Creditors  Holding  Provable  Claims,  and  Only  Such,  Competent. 

§  228.  Must  Be  Provable  at  Time  of  Filing  Petition. 

§  229.  Claims  Arising  after  Filing  of  Petition  Insufficient. 

§  230.  Contingent  Claims  Insufficient. 

§  231.  Surety's  Claims. 

§  232.  Unliquidated   Claims  Sufficient  if  Provable. 

§  233.  Preferred  Creditors  Competent. 

§  234:  Attaching  Creditors  and  Other  Creditors  Obtaining  tiens  by  Legal  Pro- 
ceedings. 

§  235.  Validity  of  Petitioning  Creditor's  Claim  May  Be  Disputed. 

§  236.  Withdrawal  of  Petitioning  Creditors. 

§  237.  Disqualification  of  Part  of  Petitioning  Creditors. 
§  238.  Change    of    Ownership    of    Petitioning    Creditor's    Claim — New    Owner 


Substituted. 


DIVISION  2. 


§  239.  All  Essential  Facts  of  Capacity,  Jurisdiction  and  Cause  to  Be  Pleaded, 

According  to  Usual  Rules. 
§  246.  Nature  and  Amount  of  Petitioners'  Claims   and  Number  Joining,  to  Be 

Shown. 
§  241.  Amount  of  Total  Indebtedness,  Residence,  Domicile,  etc.,  to  Be  Shown. 
§  242.  Corporation  to  Be  Brought  within  Class  Subject  to  Bankruptcy. 
§  243.  Natural  Persons  to  Be  Shown  Not  to  Be  within  Excepted  Classes. 
§  244.  Exceptions  Not  Mere  Matter  of  Defense. 

§  245.  Negativing  of  Exceptions   Not   Necessarily  by  Direct  Denial  but  State- 
ment of  Actual  Occupation  Sufficient. 
§  246.  Act  to  Be  Shown  to  Be  within  Four  Months. 

§  247.  Insolvency  of   Individual   Partners  to  Be  Alleged  in   Partnership   Cases. 
§  248.  Creditors  to  Be  Shown  to  Have  Existed  at  Time  of  Commission  of  Act. 
§  249.  Distinct  Acts  Alleged  in  Same  Petition. 
§  250.  Multifariousness. 

§  251.  Petition  a  Pleading  and  to  Conform  to  Usual  Rules. 
§  252.  Thus,  Petition  to  Set  Up  Facts,  Not  Legal  Conclusions. 
§  253.  Facts  Not  to  Be  Alleged  Argiimentatively. 
§  254.  Facts  Should  Be  Ultimate  Facts,  Not  Evidence. 
§  255.  Allegations  in  Mere  Words  of  Statute  Insufficient,  Except  as  to  Fourth 

and  Fifth  Acts. 
§  256.  Allegations  of  Residence,  Domicile,  etc..  Not  to  Be  Made  Disjunctively. 
§  257.  Petition   to    Set   Forth   Essential   Facts   of  Act   Charged,   Definitely  and 

Certainly. 
§  258.  But   No    Greater   Nicety   nor    Fullness    Requisite   than   Nature   of   Facts 

Permits. 
§  259.  Prescribed   Bankruptcy   Forms   to   Be   Adhered  to   as    Closely   as   Facts 

Permit. 
§  260.  Answering  Over  Waives  Defects. 
§  261.  Amendments. 

§  262.  Must  Be  "Something  to  Amend  by." 
§  263.  Similar  Acts  of  Series  Added  by  Amendment. 

§  264.  Acts  Occurring  within  Four  Months  of  Application  to  Amend,  Added. 
§  265.  But  Occurring  before  a,nd  Not  Originally  Referred  to.  Not  to  Be  Added. 
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§  3C6.  Exce^-t,  Where  Two  Petitions  Consolidated  or  Pending  at  Same  Time, 

Earlier  Acts  in  One  May  Be  Adopted  into  Other. 
§  2G7.  Amendment  to  Make  Pleadings  Conform  to  Facts  Proved. 
■§  268.  Failure  to  Show   Requisite  Number  and  Amount  or   Nature  of   Claims, 

Amendable. 
■§  269.  Omission  or  Defects  in  So-Called  "Jurisdictional"  Averments  Amendable. 
§  270.  Misnomer — Amendment  Allowable. 
■§'271.  Amendment  May  Be  Refused. 
:§  273.  Amendment  to   Make   Partnership   Petition   Out   of   Individual    Petitions 

Refused. 
.§  373.  Amendment  Relates  Back  to  Date  of  Filing  of  Original. 
^  274.  Cause  of  Error  to  Be  Stated  in  Application  to  Amend. 
^  275.  Alleged  Bankrupt  Has  Reasonable  Time  to  Answer  Amended  Petition. 
:§  276.  Priyer,  Signature  and  Verification. 
§  277.  Verification  by  Attorney. 
^  278.  Form  of  Oath. 

:§  279.  Agent  to  Allege  Capacity  and  Authority. 
^  280.  Amendment  of  Verification  Permitted. 
■§  281.  Each  Petitioner  to  Verify. 
•§  282.  Waiver  of  Objectipns  to  Verification. 

DIVISION  3. 
I  283.  Involuntary  Petition  to  Be  Filed  in  Duplicate. 
■§  284.  Waiver  by  Appearance,  i  ,       f 

DIVISION  4. 

§  285.  Deposit  for  Costs. 
§  286.  Indemnity  for  Expenses. 
§  287.  Poverty  Affidavit. 

§  288.  Showing  May  Be  Demanded  in  Addition  to  Poverty  Affidavit. 
?  289.  One  Deposit  for  Partnership  and  One  for  Each  Partner  Adjudicated. 
■§  290.  Return  of  Deposit  in  Involuntary  Cases,  but  Not  in  Voluntary. 
§  291.  Return  Where  Voluntary   and  Involuntary   Petitions   Both   Pending  and 
Adjudication  on  Voluntary. 

§  197.  How  Many  Creditors  and  to  What  Amount  Must  Join  as 
Petitioners. — Three  or  more  creditors  must  join  as  petitioners,  if  the  to- 
tal number  of  creditors  is  twelve  or  more;  but  one  creditor  will  suffice  if 
all  the  creditors  are  less  than  twelve;  and  such  creditor  or  creditors  must 
liold  claims  aggregating  not  less  than  $500  over  and  above  any  securities, 
and  the  claims  must  be  provable  claims. ^ 

§  198.  Whether  Requirements  Jurisdictional. — These  provisions  of 
the  Bankruptcy  Act,  §  59  (b),  are  said  to  be  jurisdictional.^    This  jurisdic- 

2.  Bankr.  Act,  §  59  (b):  "Three  or  more  creditors  who  have  provable  claims 
against  any  person  which  amount  in  the  aggregate,  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over;  or  if  all  of  the 
•creditors  of  such  person  are  less  than  twelve  in  number,  then  one  of  such  cred- 
itors whose  claim  equals  such  amount  may  file  a  petition  to  have  him  adjudged 
-a  bankrupt."    In  re  Blount,  16  A.  B.  R.  101,  142  Fed.  263  (D.  C.  Ark.). 

3.  In  re  Gillette,  5  A.  B.  R.  125,  104  Fed.  769  (D.  C.  N.  Y.) ;  In  re  Rogers 
Milling  Co.,  4  A.  B.  R.  540,  102  Fed.  687  (D.  C.  Ark.). 
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tional  defect  is  probably  waivable.*  And  the  petition  must  show  on  its- 
face  the  requisite  number  of  creditors  and  amount  of  claims  held  by  them, 
although  in  fact,  there  may  be  a  deficiency.^  But  the  defect  is  not  fatal  and 
may  be  supplied  by  amendment.^  And  it  is  not  meant  by  "jurisdictional" 
that  the  recjuirements  affect  jurisdiction  over  the  subject  matter,  such  as- 
limit  the  operation  of  involuntary  bankruptcy  to  certain  corporations  and 
require  certain  residence,  domicile,  etc. 

§  199.  Employees  and  Relatives  Excluded. — In  computing  the 
number  of  creditors  of  a  bankrupt  for  the  purpose  of  determining  how 
many  creditors  must  join  in  the  petition,  his  employees  (who  were  such  at 
the  time  of  the  filing  of  the  petition)  and  his  relatives  are  not  to  be- 
coimted,  unless  they  themselves  have  joined  in  the  petition.' 

§  200.  Directors  and  Officers  Excluded. — Directors  and  officers  of 
corporations  need  not  be  counted  in  determining  whether  the  total  num- 
ber of  creditors  is  less  than  twelve,  unless  they  therpselves  voluntarily  join, 
in  the  petition.* 

4.  In  re  Gillette,  5  A.  B.  R.  125,  104  Fed.  769  (D.  C.  N.  Y.);  In  re  Mason,  S^ 
A.  B.   R.  599,  99  Fed.  256   (D.   C.  N.   C). 

5.  In  re  Bedingfield,  2  A.  B.  R.  355,  96  Fed.  190  (D.  C.  Ga.);  In  re  Stein,  12" 

A.  B.  R.  364,  130  Fed.  377  (D.  C.  Penna.,  disapproved  in  In  re  Plymouth. 
Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000,  C.  C.  A.). 

6.  See  post,  §  269. 

7.  Bankr.  Act,  §  59  (e). 

8.  In  re  Barrett  Pub.  Co.,  2  N.  B.  N.  &  R.  80  (Ref.  Ills.). 

Fraudulently  Preferred  Creditors  under  Law  of  1867. — And  it  was  held  under- 
the  law  of  1867  that  creditors  who  had  been  fraudulently  preferred  w.ere  not  to- 
be  counted  in  in  determining  whether  a  sufficient  number  had  joined  in  the- 
petition.  In  re  Gillette,  5  A.  B.  R.  124,  104  Fed.  769  (D.  C.  N.  Y.).  [1867] 
Compare,  to  same  effect,  In  re  Israel,  12  N.  B.  Reg.  204,  Fed.  Cas.  7,111;  [1867]: 
In  re  Hunt,  5  N.  B.  Reg.  493,  Fed.  Cas.  6,883;  [1867]  Clinton  v.  Mayo,  12  N.  B. 
Reg.  39,  Fed.  Cas.  2,899;  [1867]  In  re  Rosenfields,  11  N.  B.  Reg.  86,  Fed.  Cas- 
12,061. 

Creditors  Assenting  to  General  Assignment. — And  it  has  been  held,  under  the- 
present  law,  that  creditors  who  have  assented  to  the  general  assignment  which 
is  urged  as  the  act  of  bankruptcy  are  not  to  be  counted  in.     In  re  Miner,  4  A. 

B.  R.  710,  104  Fed.  520  (D.  C.  Mass.):  "For  these  reasons,  because  such  is  the 
letter  of  the  act,  because  such  was  the  construction  of  analogous  provision  i» 
the  Act  of  1867,  and  because  such  seems  to  me  the  fair  intent  of  the  act  as  a 
whole,  I  hold  that  the  creditors  who  have  assented  to  the  assignment  are  not  to- 
be  reckoned  in  the  computation  required  by  §  59b." 

Small  Claims  on  Current  Accounts  of  Grocers,  etc. — In  one  case  it  has  been 
held,  that  small  claims  of  a  few  dollars  or  cents  on  current  accounts  of  grocers,- 
etc,  purposely  allowed  to  run  in  order  to  bring  the  number  of  creditors  up  to- 
twelve  and  to  defeat  a  single  creditor  who  had  been  left  out  of  a  settlement 
arrangement  should  not  be  counted  in,  on  th«  doctrine  de  minimis  leK  non. 
curat. 

In  re  Blount,  16  A.  B.  R.  97,  142  Fed.  263  (D.  C.  Ark.) :  "To  treat  the  holders- 
of  such  claims  as  creditors  to  be  considered  in  determining  the  number  existing 
for  the  purpose  of  preventing  a  bona  fide  creditor  to  institute  proceedings  of 
this  nature,  when  an  insolvent  conveys  all  of  his  property,  with  the  avowed  in- 
tention of  preferring  all  of  his  creditors  except  one,  would  be  a  violation,  if 
not  of  the  letter,  certainly  of  the  spirit  of  the  bankruptcy  law,  and  cannot  be- 
tnlerated." 
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§  201.  Date  of  Adjudication  Determines  whether  Requisite 
Number  Have  Joined. — ^The  date  of  the  adjudication  and  not  the  date  of 
the  fihng  of  the  petition  is  the  date  to  test  whether  sufficient  creditors  in 
number  and  amount  of  claims  have  joined.* 

§  202.  But  Date  of  Filing  Petition  Determines  How  Many 
Must  Join  and  Subsequent  Payment  or  Assignment  of  Claims, 
Ineffectual. — The  date  of  the  'filing  of  the  petition  determines 
whether  the  number  of  creditors  owed  by  the  bankrupt  is  in  fact  less  than 
twelve  and  consequently  whether  three  must  join  or  one  alone  is  suffi- 
■cient.i"  j\n(j  this  is  so,  for  only  those  who  were  creditors  at  the  time  of 
the  filing  of  the  petition  havg  provable  claims  and. are  interested  in  the 
bankruptcy.  Thus,  the  payment  of  the  debt  of  one  of  the  petitioning 
creditors  after  the  petition  is  filed  will  not  cause  the  dismissal  of  the 
proceedings  ;ii  nor  its  assignment  to  one  of  the  other  creditors  ;i^  nor  the 
payment  of  enough  to  reduce  the  aggregate  below  $500.00,  where  other 
■creditors  intervene  bringing  the  amount  back  to  $500.00.^^  Also  cred- 
itors induced  by  the  bankrupt's  assignee  under  a  general  assignment  not 
to  join  in  the  petition  should,  nevertheless,  be  reckoned  as  among  the 
whole  number  of  creditors  ;i*  or  when  so  induced  by  the  bankrupt  him- 
self.15 

Creditors  whose  claims  arose  after  the  filing  of  the  petition  may  not 
he  counted  in  in  ascertaining  the  number  of  creditors  owed  by  the  bank- 
i-upt,  nor  may  such  creditors  join  as  petitioning  creditors. 

Moulton  V.  Coburri,  12  A.  B.  R.  557,  131  Fed.  201  (C.  C.  A.  Mass.):  "While 
■we  find  in  the  statute  an  express  privilege  to  creditors  to  join  in  a  petition,  we 
find  nothing  to  contravene  the  ordinary  rule  of  law  that  the  allegations  of  a 
declaration,  bill,  or  petition,  are  to  be  disposed  of  as  of  the  time  of  filing  or  of 
■beginning  the  suit.  Thus,  we  find  in  the  statute  nothing  to  indicate  that  cred- 
itors whose  debts  are  created  after  the  filing  of  a  petition  are  entitled  to  join, 
■or  that  a  bankrupt  may  defeat  a  petition  by  increasing  the  number  of  his  cred- 
itors between  the  filing  of  the  petition  and  the  time  of  answer.  That  the  statute 
permits  a  creditor  to  become  a  party  to  a  proceeding  already  begun  aflfords  no 
indication  that  the  substantial  rights  of  the  parties  are  to  be  determined  as  of 
■any  other  date  than  that  fixed  by  the  filing  of  the  original  petition." 

The  purchase  in  by  an  assignee  for  the  benefit  of  creditors,  out  of  the 
funds  of  the  estate,  of  claims  of  several  creditors  and  then  his  reassign- 

9.  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A. 
Okla.);  Moulton  v.  Coburn,  12  A.  B.  R.  557,  131  Fed.  201  (C.  C.  A.  Mass.). 

10.  In  re  Coburn,  11  A.  I".  R.  212,  126  Fed.  ?18  (D.  C.  Mass.,  referred  to  in  In 
re  Adams,  12  A.  B.  R.  369,  130  ^ed.  788,  D.'  C.  Mass.;  affirmed  sub  "  nom. 
Moulton  V.  Coburn,  12  A.  B.  R.  553,  131  Fed.  201,  C.  C.  A.). 

11.  Quaere,  in  Gage  v.  Bell,  10  A.  B.  R.  196,  124  Fed.  371  (D.  C.  Tenn.);  obiter, 
In  re  Coburn,  11  A.  B.  R.  212,  126  Fed.  2;8  (D.  C.  Mass.). 

12.  Inferentially,  In  re  Brown,  7  A.  B.  R.  103.  Ill  Fed.  979  (D.  C.  Mo.). 

13.  In  re  Ryan,  7  A.  B.  R.  562,  114  Fed.  373  (D.  C.  Penn.,  dist.  in  In  re  Stein, 
12  A.  B.  R.  366);  In  re  Beddingfield,  2  A.  B.  R.  355,  96  Fed.  190  (D.  C.  Ga,). 
Compare,  Gage  t;.  Bell,  10  A.  B.  R.  696,  124  Fed.  371  (D.  C.  Tenn.). 

14.  In  re  Coburn,  11  A.  B.  R.  212,  126  Fed.  218  (D.  C.  Mass.). 

15.  In  re  Brown,  7  A.  B.  R.  102.  Ill  Fed.  979  (D.  C.  Mo.). 
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ment  of  the  same  claims  to  several  new  persons  in  order  to  increase  the 
number  of  creditors  to  more  than  twelve,  so  that  three  creditors  must  join 
in  an  involuntary  bankruptcy  petition  against  the  debtor,  will  not  defeat 
an  involuntary  petition  filed  by  a  single  creditor,  where,  by  the  assignee's, 
original  purchase  the  original  number  of  creditors  was  reduced  below 
twelve,  the  effect  of  the  assignee's  purchase  with  funds  of  the  estate  being 
to  extinguish  them;  and  his  subsequent  attempted  reassignment  of  them 
being  ineffectual  to  restore  their  vitality^  as  debts.  ^®     . 

§  203.  Different  Claims  Purchased  in  by  One  Creditor  Lose  Sep- 
arate Identity. — Claims-  purchased  by  one  creditor  for  the  purpose  of 
securing  the  statutory  amount  requisite  for  bringing  involuntary  pro- 
ceedings do  not  retain  their  identity  as  separate  claims  in  the  sense  of  the 
law  relating  to  the  question. ^'^ 

In  re  Burlington  Malting  Co.,  6  A.  B.  R.  369,  109  Fed.  777  (D.  C.  Wis.)> 
"Issue  being  taken  upon  the  truth  and- bona  fides  of  such  claims,  it  now  appears 
by  the  undisputed  proof  that  the  claims  so  bought  in  were  purchased  by  the 
original  petitioner  and  paid  by  him  or  his  counsel  in  full,  and  that  the  purported 
intervenors  have  no  actual  claim  or  interest.  The  procedure  is  an  obvious  sub- 
terfuge and  the  intervening  petitions  are  summarily  dismissed.  In  any  view 
the  claims  so  appearing  are  provable  only  by  the  original  petitioner,  as  pur- 
chaser and  actual  owner  (In  re  Worcester  County,  4*  Am.  B.  R.  496,  505),  and 
furnish  no  aid  for  the  purposes  of  jurisdiction." 

They  are  simply  several  claims  by  one  creditor. 

Nor  do  claims  thus  bought  in  or  assumed  retain  their  separate  identity 
so  as  to  prevent  one  certain  creditor,  whose  claim  is  the  only  one  not 
taken  care  of,  instituting  or  maintaining  an  involuntary  petition;  nor  so 
as  to  require  him  to  obtain  sufficient  other  creditors  to  join  with  him  to 
institute  involuntary  proceedings. ^^  Nor  do  claims  contracted  for  ork 
condition  that  the  creditor  will  join,  retain  their  identity  as  separate 
claims. 1^ 

And  the  court  will  inquire  into  the  actuality  of  the  purchase  of  claims 
by  petitioning  creditors.  Thus,  where  one  of  the  petitioning  creditors 
was  a  corporation,  i-hose  business  it  was  to  purchase  insolvent's  assets 
and  which  had  contracted  for  claims  in  order  to  qualify  for  involuntary 
proceedings,  all  doubts  as  to  the  actuality  of  the  purchase  will  be  resolved 
against  the  petitioning  creditor. 

Lowenstein  v.   McShane,  "12  A.   B.  R.   601,  130   Fed.   1007   (D.   C.   Md.):     "In 

,  dealing  with  this  case  the  court  cannot  shut  its  eyes  to  the  evident  character  of 

this  proceeding  in  bankruptcy.     A  large  eijterprise,  with  much   property  and 

16.  Leighton  v.  Kennedy,  13  A.  B.  .R.  229,  129  Fed.  737  (C.  C.  A.  Mass.). 

17.  Lowenstein  v.  McShane  Mfg.  Co.,  12  A.  B.  R.  601,  130  Fed.  1007  (D.  C. 
Md.);  (Obiter)  In  re  Worcester  Co.,  4  A.  B.  R.  505,  102  Fed.  808  (C.  C.  A> 
Mass.). 

18.  Lowenstein  v.  McShane  Mfg.  Co.,  12  A.  B.  R.  601,  130  Fed.  1007  (D.  C. 
Md.).     See  post,  §§  739,  574. 

19.  In  re  Blount,  16  A.  B.  R.  97  CD.  C.  Ark.). 
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many  creditors,  was  being  administered  by  a  court  of  competent  jurisdiction 
through  its  receivers,  and  had  been  so  administered  for  four  months,  lacking 
one  day.  Two  creditors  who  were  dissatisfied  with  the  results  of  their  inter- 
vention in  the  receivership  case  turned  to  the  bankrupt  court.  They  were  but 
two  out  of  a  great  number  of  creditors.  But  joining  with  them  comes  the  As- 
sets Realization  Company,  a  corporation  whose  business  it  is  to  deal  in  the 
property  of  insolvent  estates.  It  is  not  a  creditor  of  the  corporation  desiring 
to  protect  itself  by  availing  of  the  provisions  of  the  bankrupt  act  to  secure  an 
equal  distribution  of  its  debtor's  property,  but  it  bought  up  the  claims — one  at 
100  per  cent.,  and  other  at  less — for  the  express  purpose  of  qualifying  itself  to 
join  in  the  petition  in  bankruptcy,  and  take  the  administration  out  of  a  court 
where  the  great  tulk  of  the  creditors  have  shown  that  they,  are  willing  it  should 
remain,  and  subject  it  to  the  added  expense  of  the  bankrupt  court.  It  is  evi- 
dent that  the  Assets  Realization  Company  has  not  laid  out  its  money  in  buying 
claims — one  at  least  at  as  much  as  100  per  cent. — without  the  expectation  of  de- 
riving some  pecuniary  advantage  greater  than  that  of  a  mere  creditor  seeking 
to  bring  about  a  ratable  distribution  of  an  insolvent  debtor's  assets.  In  such  a 
case  the  court  should  be  slow  to  lend  its  aid,  and,  I  think,  should  resolve  every 
doubtful  question  of  fact  or  law  against  a  petitioning  creditor  who  assumes 
such  an  attitude  toward  a  valuable  estate." 

But  if  claims  actually  are  purchased  by  a  creditor  or  by  one  who  later 
becomes  a  petitioning  creditor,  there  is  no  good  reason  nor  law  why  such 
purchase,  if  it  be  actually  made,  should  change  the  debt.  It  is  still  a 
"provable"  debt  and  the  motive  of  the  purchaser  will  not  detract  from 
the  legal  rights  of  the  parties. 2" 

§  204.  Creditor's  Claim  Not  to  Be  Split  Up  to  Obtain  Jurisdic- 
tional Number. — A  creditor's  claim  may  not  be  split  up  into  several  de- 
mands in  order  to  create  the  requisite  number  of  petitioning  creditors. 

In  re  Tribelhorn,  14 'A.  B.  R.  493,  137  Fed.  3  (C.  C.  A.  N.  Y.):  "He  was  the 
attorney  for  the  petitioning  creditors,  and  manifestly  acquired  a  part  of  the  de- 
mand of  Schmidt  for  the  purpose  of  being  joined  with  Schmidt  as  a  petitioning 
creditor.  The  Bankrupt  Act  does  not  sanction  the  splitting  up  by  a  single 
creditor  of  his  demand  into  several  demands  in  order  to  create  the  requisite 
number  of  petitioning  creditors,  and,  if  such  a  practice  were  tolerated,  the  pro- 
visions of  §  59d  would  become  practically  nullified." 

§  205.  Preferred  Creditors  to  Be  Counted  in,  if  Necessary. — The 

claims  of  creditors  who  have  received  preferences  (even  if  they  no  longer 
claim  to  be  creditors),  are,  perhaps,  nevertheless  to  be  counted  in,  if  nec- 
essary to  sustain  jurisdicton.^^ 

20.  (1867)  In  re  Woodford  &  Chamberlain,  13  N.  B.  Reg.  575,  Fed.  Cases, 
No.  17,972,  cited  and  distinguished  in  Leighton  v.  Kennedy,  ,12  A.  B.  R.  235,  129 
Fed.  737  (C.  C.  A.  Mass.).  But  compare  In  re  Beddirigfield,  2  A.  B.  R.  355,  96 
Fed.  190  (D.  C.  Ga.). 

21.  In  re  Cain,  2  A.  B.  R.  378  (Master's  Report  approved  by  D.  C.  Ills.,  citing 
In  re  Scrafford,  15  N.  B.  Reg.  104,  21  Fed.  Cases  8^6) ;  In  re  Norcross,  1  A.  B. 
R._  644  (Ref.  Mo.).  It  is  to  be  noted,  however,  that  the  preferred  creditors  in 
this  case  were  opposing  the  adjudication.  Obiter,  compare,  Leighton  v.  Ken- 
nedy, 12  A.  B.  R.  229,  139  Fed.  739  (C.  C.  A.  Mass.). 
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;Murtrey  v.  Smith,  15  A.  B.  R.  431,  143  Fed.  853  (Master's  Report  approved 
adopted  by  D.  C.) :  "An  equal  distribution  of  the  assets  of  an  insolvent 
ig  the  creditors  of  the  same  class  is  the  aim  and  policy  of  the  Bankruptcy 
;  it  denounces  the  unequal  treatment  of  creditors,  makes  it  a  ground  for 
untary  proceedings  against  the  insolvent  and  authorizes  recovery  from  the 
tor  who  is  chargeable  with  notice  of  preference  when  accepting  payment 
nd  his  pro  rata.  Will  the  law  countenance  an  action  whereby  the  very  act 
?ading  the  law  is  interposed  as  a  defense  against  its  application?  Can  a 
Dr  '-e  heard  to  say:    'If  I  make  a  preference  while  insolvent,  the  Bankruptcy 

will  be  invoked  and  will  administer  my  afifairs  for  the  benefit  of  all  my 
^tors;  but  if  I  prefer  for  an  amount  large  enough  to  leave  less  than  $1000 
:bts  outstanding,  the  Bankruptcy  Law  will  take  its  protesting  hands  awa,y 

the  creditors  whom  I  left  unpaid?'     Evidently  the  answer  to  this  question 

the  negative,  unless  the  law  expressly  answers  it  in  the  affirmative,  or,  be- 
jilent,  the  conclusion  from  other  provisions  of  the  law  is  irresistible  that 
juestion  must  be  answered  in  the  aifirmative."  ; 

re  Tirre,  3  A.  B.  R.  493  (D.  C.  N.  Y.) :  "To  exclude  a  debt  upon  the 
nd  of  a  void  preference  would  enable  the  parties  to  evade  the  Bankruptcy 
altogether  and  thus  take  advantage  of  their  own  wrong." 

ut  are  to  be  excluded,  if  they  defeat  jurisdiction,  as,  for  instance, 
re  all  creditors  but  one  or  two  are  preferred. ^^ 

evens  v.  Nave-McCord  Co.,  17  A.  B.  R.  610  (C.  C.  A.  Colo.) :    "A  creditor, 

has  a  voidable  preference,  may  not  be  counted  against  the  petitioner  in 
pitting  the  number  of  creditors  that  must  join  in  a  petition  for  an  ad- 
ration  in  bankruptcy,  until  he  surrenders  his  preference.  If  he  surrenders 
re  aldjudication,  he  may  be  counted. 

'he  argument,  in  support  of  the  contention  that  creditors  who  have  secured 
lidable  preference  must  be  counted  in  computing  the  number  of  creditors 
must  join  in  the  petition,  is  that  such  parties  have  provable  claims,  and  that 
f  one  who  has  a  provable  claim,  and  who  is  not  excluded  by  §  59e    *    *    * 

countable  creditor  under  the  bankruptcy  law  of  1898.  *  *  *  Counsel 
Dn  with  much  force  and  cogency  that  these  provisions  of  the-  bankruptcy 
clearly  show  that  a  preferred  creditor  has  a  claim  which  may  always  be 
ed  and  filed,  and  which  may  thereafter  be  allowed  upon  his  surrender  of  his 
;rence,  and  that  the  express  specification  in  59e  of  the  creditors  who  may 
be  counted  in  determining  how  many  creditors  must  join  in  the  petition 
jdes  preferred  creditors  who  are  not  thus  mentioned  from  the  latter  cate- 

under  the  familiar  rule  'Expressio  unius  est  exclusio  alterius',  and  thus 
'oidably  includes  them  in  those  that  must  be  counted.     The  argument  is 

persuasive,  but  it  is  met  by  other  considerations  which  must  not  be  dis- 
rded.  A  creditor  who  has  a  voidable  preference  may  make  and  file  his 
lal  proof  of  claim  without  surrendering  his  preference,  and  in  that  sense 
;Iaim  is  provable.  In  other  words,  it  is  susceptible  of  a  formal  statement 
riting  under  oath  which  may  be  filed  in  court,  under  §§  57a  and  57c.  But 
claimant  may  not  secure  an  allowance  of  his  claim,  he  may  not  vote  upon 

a  meeting  of  creditors,  he  may  not  obtain  any  advantage  by  means  of  it 
le  bankruptcy  proceedings,  until  he  first  surrenders  his  preference.    Sections 

56a  (30  Stat.  560  [U.  S.  Comp.  St.  1901,  pp.  3443,  3443]);  Keppel  v.  Tiffin 

.  In  re  Miner,  4  A.  B.  R.  710,  104  Fed.  520  (D.  C.  Mass.);  (1867)  In  re 
el,  Fed.  Cas.  7,111;  (1867)  In  re  Currier,  Fed.  Cas.  3,493;  (1867)  Clinton  v. 
o.  Fed.  Cas.  3,899. 
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Savings  Bank,  197  U.  S.  357,  361,  367,  13  Am.  B.  R.  553.  Cardinal  rules  for  the 
construction  of  a  statute  are  that  the  intention  of  the  legislative  body  which 
enacted  it  should  be  ascertained  and.  given  effect,  if  possible,  regardless  of  tech- 
nical rules  of  construction  and  the  dry  words  of  the  enactment;  that  that  in- 
tention must  be  deduced  not  from  a  part  biit  from  the  entire  law;  that  the  object 
which  the  enacting  body  sought  to  attain  and  the  evil  which  it  was  endeavoring 
to  remedy  may  always  be  considered  for  the  purpose  of  ascertaining  its  inten- 
tion; that  the  statute  must  be  given  a  rational,  sensible  construction;  and  that, 
if  this  be  consonant  with  its  terms,  it  must  have  an  interpretation  which  will 
advance  the  remedy  and  repress  the  wrong.  U.  S.  v.  Ninety-Nine  Diamonds 
(C.  C.  A.  8th  Cir.),  139  Fed.  961,  965,  2  L.  R.  A.   (N.  S.)   185. 

"The  discharge  of  the  bankrupt  from  his  debts  and  the  equal  distribution  of 
liis  unexempt  property  among  his  creditors  of  the  same  class  were  the  chief 
objects  which  Congress  sought  to  attain  by  the  enactment  of  this  statute.  The 
preference  of  one  or  more  creditors  over  others  of  the  same  class  was  one  of 
the  principal  evils  at  which  the  statute  was  leveled.  Witne'ss  the  prohibition  of 
the  allowance  of  the  claim  of  a  preferred  creditor  and  of  his  participation  in  the 
meetings  of  creditors  until  he  surrenders  his  preference  and  the  right  granted 
to  the  trustee  to  recover  from  him  the  property  lie  has  obtained  thereby  or  its 
-value.  Section  56a,  57g,  60a,  60b  (30  Stat.  560,  562  [U.  S.  Comp.  St.  1901,  pp. 
3443,  3443,  3445]);  Pirie  v.  Chicago  Title  &  Trust  Co.,  183  U.  S.  438,  449,  5  A. 
B.  R.  814;  Kippel  v.  Sav.  Bank,  197  U.  S.  356,  361,  13  Am.  B.  R.  552,  35  Sup.  Ct. 
443,  49  L.  Ed.  790.  The  bankruptcy  law  contains  no  express  provision  that  a 
cre.ditor  who  holds  a  voidable  preference  may  so  use  his  claim  as  to  obtain  any 
advantage  from  it  before  he  surrenders  his  preference.  Should  a  provision  be 
ingrafted  upon  this  statute  by  construction  by  means  of  which  he  may  avail 
himself  of  the  Act  itself  to  defeat  one  of  its  main  purposes,  a  construction  by 
means  of  which  he  may  use  the  statute  to  retain  a  preference  which  it  was 
one  of  the  chief  objects  of  the  Act  to  avoid?  For,  if  this  statute  be  interpreted 
to  mean  that  a  debtor  may  confer  voidable  preferences  upon  all  his  creditors 
but  two,  and  may  thereby  enable  them  to  hold  their  preferences  and  be  counted 
against  an  adjudication,  the  evil  which  Congress  sought  to  remove  is  promoted, 
and  the  remedy  it  provided  is  impaired.  Such  an  interpretation  does  not  ac- 
cord with  the  spirit  of  the  law.  It  would  not  be  a  reasonable,  sensible  con- 
struction of  it,  and  it  seems  to  be  contrary  to  the  intention  evidenced  by  the 
body  of  the  statute.  The  most  persuasive  argument  against  this  conclusion  is 
that  creditors  holding  voidable  preferences  are  not  mentioned  in  §  59e  in  the 
Jist  of  those  who  may  not  be  counted,  and  the  rule  that  the  specification  of  some 
is  the  exclusion  of  others.  But,  after  a  thoughtful  consideration  of  this  and 
the  other  contentions  of  counsel,  the  evil  of  preferences  which  the  bankrupt 
law  was  enacted  to  remove,  the  remedy  of  an  equal  distribution  of  the  property 
of  the  bankrupt  which  it  was  passed  to  provide,'  the  prohibi|ion  of  the  use  of 
their  claims  by  preferred  creditors  until  they  surrender  them  which  the  Act 
contains,  the  general  scope  of  the  law  and  all  its  provisions  read  and  con- 
sidered together,  and  the  duty  to  give  to  it  a  rational  and  sensible  interpreta- 
tion, have  forced  our  minds  to  the  conclusion  that  it  was  the  intention  of 
Congres-s  that  creditors  who  hold  voidable  preferences  should  not  be  counted 
either  for  or  ^^ainst  the  petition  for  an  adjudication  in  bankruptcy  until  they 
surrender  their  preferences.  This  intention,  thus  deduced,  must  therefore  pre- 
vail over  the  technical  rules  of  construction  which  counsel  for  the  appellees 
invoke." 

In  re  Blount,  16  A.  B.  R.  97,  142  Fed.  266  (D.  C.  Ark.):  "The  main  subject  of 
the  Bankruptcy  Act  is  to  secure  an  equal  distribution  of  the  assets  of  an  in- 
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'ent  among  all  his  creditors  and  prevent  preferences.  *  *  *  The  duty 
he  courts  is  to  carry  this  intention  of  Congress  into  effect  to  the  extent 
ch  the  language  of  the  act- justifies.  Mere  schemes  and  artifices  to  avoid 
letter  and  spirit  of  the  law  will  not  be  tolerated.  *  *  * 
:f  the  contention  of  counsel  for  the  bankrupt  is  to  be  sustained,  an  insolvent 
tor  owing  debts  to  12  or  more  creditors  can  assign  or  convey  his  property 
the  benefit  of  some  of  his  creditors,  leaving  some  unprovided,  provided  the 
litors  thus  discriminated  against  do  not  exceed  two;  and  the  bankruptcy 
rts  are  powerless  to  prevent  this  wrong,  because  they  say  that  until  the 
erred  creditors  are  actually  paid  out  of  the  proceeds  of  the'  insolvent's 
te,  they  are  still  his  creditors.  The  reasoning  of  the  referee,  as  well  as  the 
Lorities  cited  by  him,  fully  meet  that  contention  and  are  approved  by  the 
rt.  When  Mr.  Ford,  in  consideration  of  the  transfer  to  him  of  all  the  assets 
he  bankrupt,  assumed  the  payment  of  all  of  the  bankrupt's  debts  except  that 
;he  petitioning  creditor  Johnston,  he  not  only  became  a  trustee  for  the 
efit  of  those  preferred  creditors,  but  under  the  laws  of  the  State  of  Arkansas, 
lonstrued  by  its  highest  court,  he  became  absolutely  liable  to  them  for  their 
ms." 

eighton  v.  Kennedy,  12  A.' B.  R.  232,  129  Fed.  739  (C.  C.  A.  Mass.):     "*    *    * 
le,  if  preferred  creditors  should  be  counted  against  an  involuntary  petition, 
r  could,  by  merely  sitting  still,  give  effect  to  preferences  illegally  received 
defeat  the  purposes  of  the  bankruptcy  statute." 

206.  Only  Creditors  Who  Might  Have  Been  Petitioners  to  Be 
mted. — Only  such  creditors  as  might  have  joined  as  petitioning  cred- 
s  should  be  counted  in  ascertaining  whether  the  number  of  creditors 
;ss  than  twelve. ^^ 

207.  Erroneous  Averment  of  Less  than  Twelve.- — If  the  pett- 
ier erroneously  avers  that  there  are  less  than  twelve  creditors  alto- 
ler  and  less  than  three  have  joined  as  petitioners  the  case  is  not  there- 
n  to  be  dismissed,  but  the  bankrupt  must  point  out  the  remaining  cred- 
s  and  notice  must  be  given  them  and  also  opportunity  for  sufficient  of 
n  to  join.2* 

1.  In  re  Miner,  4  A.  B.  R.  710,  104  Fed.  530  (D.  C.  Mass.).  As  to  counting; 
chment  creditors,  see  In  re  Schenkein  &  Coney,  7  A.  B.  R.  163  (Ref.  N.  Y.). 
ler  the  law  of  1867  they  could  not  be  counted.  In  re  Scrafiford,  Fed.  Cases, 
12,556. 

;.  Bankr.  Act,  §  59  (d) :  "If  it  be  averred  in  the  petition  that  the  creditors- 
he  bankrupt  "are  less  than  twelve  in  number,  and  less  than  three  creditors- 
:  joined  as  petitioners  therein,  and  the  answer  avers  the  existence  of  a 
er  number  of  creditors,  there  shall  be  filed  with  the  answer  a  list  under 
1  of  all  the  creditors,  with  their  addresses,  and  thereupon  the  court  shall 
;e  all  such  creditors  to  be  notified  of  the  pendency  of  such  petition  and 
I  delaythe  hearing  upon  such  petition  for  a  reasonable  time,  to  the  end  that 
ies  in  interest  shall  have  an  opportunity  to  be  heard;  if  up^n  such  hearing 
lall  appear  that  a  sufficient  number  have  joined  such  petition,  or  if  prior  to- 
luring  such  hearing  a  sufficient  number  shall  join  therein,  the  case  may  be 
:eeded  with,  but  otherwise  it  shall  be  dismissed." 

1  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A.  Okla.),v 
7)  In  re  Williams,  Fed.  Cas.,  No.  17,700;  (1867)  Roche  v.  Fox,  Fed.  Cas.;  No. 
H;  In  re  Brown,  7  A.  B.  R.  103,  111  Fed.  979  (D.  C.  Mo.,  explained  in  In  re 
':,  13  A.  B.  R.  363,  136  Fed.  78,  C.  C.  A.  N.  Y.) ;  In  re  Mammoth  Pine  Lum- 
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§  208.  Bankrupt  to  Supply  List  of  Creditors,  if  He  Claims  Aver- 
ment Erroneous. — The  bankrupt  must  file  with  his  answer  a  sworn 
list  of  all  his  creditors,  where  he  claims  the  petitioning  creditor  er- 
roneously has  averred  the  total  number  of  creditors  to  be  less  than 
twelve.28 

In  re  Haff,  13  A.  B.  R.  367  (C.  C.  A.  N.  Y.):  "Here,  although  the  bankrupt 
averred  the  existence  of  a  larger  number  of  creditors  in  his  answer  to  the 
earlier  petition,  he  annexed  only  a  partial  list,  and  not  a  list  under  oath  of  all 
his  creditors,  with  their  addresses  as  provided  for  in  said  section." 

The  debtor,  must  do  more  than  state  simply  the  names  and  addresses  of 
his  other  creditors.  He  must  also  give  the  amounts  of  the  respective 
debts;  the  consideration;  the  date  due  and  in  general  a  complete  descrip- 
tion so  as  to  enable  the  petitioning  creditor  to  negotiate  with  the  others, 
to  join  him  in  his  petition.^^ 

§  .209.  Mode  of  Service  of  Notice. — The  mode  of  service  of  such 
notice  is  left  to  the  discretion'  of  the  court. 

In  re  Tribelhorn,  14  A.  B.  R.  493,  137  Fed.  3  (C.  C.  A.  N.  Y.) :  "The  mode  of 
service  is  left  to  the  discretion  of  the  court.  It  not  being  contended  that  any 
of  the  creditors  named  were  not  actually  served  in  due  time  to  intervene  if  they 
had  desired  to  do  so,  the  mode  of  service  upon  them  was  immaterial." 

Compare,  In  re  Barrett  Pub.  Co.,  2  N.  B.  N.  &  R.  80  (Ref.  Ills.):  "I  am  of 
the  opinion  that  it  is  the  duty  in  the  first  instance  of  the  bankrupt  to  send  out 
such  notice,  and  that  on  the  omission  of  the  bankrupt  so  to  do,  that  the  duty 
then  falls  upon  the  petitioner." 

Probably  the  usual  ten  days'  notice  would  suffice.  And  one  case  holds, 
that  the  court  need  not  withhold  entry  of  adjudication  to  give  time  for 
such  notification,  if  the  creditors— not  shown  in  the  answer — have 
already  been  informed  of  the  pendency  of  the  bankruptcy  proceedings.^^ 


ber  Co.,  6  A.  B.  R.  84  (D.  C.  Ark.,  distinguished  in  In  re  Stein,  13  A.  B.  R.  364,. 
130  Fed.  377,  D.  C.  Pa.).  But  In  re  Stein  is  itself  disapproved  in  In  re  Plymouth 
Cordage  Co.,  supra.  Compare,  In  re  Brett,  12  A.  B.  R.  492,  130  Fed.  981  (D.  C. 
'N.  J.);  In  re  Romanow,  1  A.  B.  R.  461,  93  Fed.  512  (D.  C.  Mass.);  In  re  Mercur,. 
2  A.  B.  R.  626,  95  Fed.  634  (D.  C.Penna.);  In  re  Mackay,  6  A.  B.  R.  577,  110. 
Fed.  363  (D.  C.  Del.) ;  Hoffschlaegrer  Co.  v.  Young  Nap,  12  A.  B.  R.  515  (D.  C. 
Hawaii.).  Compare,  also,  to  same  effect,  inferentially,  In  re  Haff,  13  A.  B.  R.. 
362,  135  Fed.  742  (C.  C.  A.  N.  Y.). 

25.  bage  v.  Bell,  10  A.  B.  R.  696,  124  Fed.  371  (D.  C.  Tenn.). 

26.  See  Gage  v.  Bell,  10  A.  B.  R.  696,  124  Fed.  371  (D.  C.  Tenn.).  And  the- 
court  may  refer  the  answer  and  list  to  a  special  master  to  ascertain  the  full, 
particulars.  Ibid.  But  where  all  creditors  not  set  forth  in  the  answer  had  been 
informed  of  the  pendency  of  the  proceeding  but  had  not  entered  any  appear- 
ance, nor  asked  to  intervene,  and  there  was  nothing  to  indicate  that  they  could 
have  been  induced  to  join  in  the  proceedings,  the  court  may  refuse  to  withhold 
its  adjudication  to  give  the  clerk  time  to  notify  such  creditors.  In  re  Tribel- 
horn, 14  A.  B.  R.  492,  137  Fed.  3  (C.  C.  A.  N.  Y.). 

27.  In  re  Tribelhorn,  14  A.  B.  R.  492,  137  Fed.  3  (C.  C.  A.  N.  Y.). 
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210.  Joining  of  Additional  Creditors.— And  creditors  may  join 
1  the  petitioning  creditors  in  contending  for  the  adjudication  of  the 
krupt,  after  tlie  filing  of  the  petition.^* 

211.  Creditors  May  Join  though  Sufficient  Already  Petitioning 
.  May  Plead  Separately. — Creditors  may  join  with  the  petitioning 
liters  as  well  as  intervene  to  contest  the  adjudication,  even  though 
e  are  three  petitioning  creditors  already.  It  would  be  strange,  indeed, 
ther  creditors  should  be  cut  off  by  the  filing  of  the  petition  and  denied 

part  in  the  management  of  the  prosecution  of  the  common  right, 
h  creditors  may  file  intervening  petitions  setting  up  acts  of  bankruptcy 
heir  own  way  and  may  even  add  other  acts,  provided  they  have  oc- 
"ed  within  the  four  months  preceding  the  filing  of  the  intervening  pe- 
>n.^®  But  may  not  add  acts  of  bankruptcy  occurring  more  than  four 
iths  before  the  filing  of  such  intervening  petitions.^"  The  intervening 
tion  may  be  amended.  Thus,  it  may  be  amended  to  supply  a  defect 
ts  allegations  as  to  the  number  of  creditors  of  the  bankrupt.*^  The 
rvening  petition  may  be  withdrawn.^^ 

212.  Involuntary  Proceedings  Not  to  Be  Dismissed  Except  on 
rits,  etc.,  if  Any  Creditor  Willing  to  Take  Up  Contest. — The 

;eedings  may  not  be  dismissed  for  want  of  prosecution  or  otherwise 
1  on  the  merits,  or  by  the  court  on  its  own  motion  for  failure  to  com- 
with  court  rules,   if  any  creditor  objects  to  the  dismissal  and  will 
iself  take  up  the  contest.^^ 

213.  Time  of  Joining. — They  may  join  at  any  time  before  the  de- 
)n  of  the  court  upon  the  issue  of  bankruptcy,  and  be  counted  to  make 
;he  requisite  number  of  creditors  and  amount  of  claims.^* 

1.  Bankr.  Act,  §  59  (f);  In  re  Haflf,  13  A.  B.  R.  363,  135  Fed.  743  (C.  C.  A. 
If.);  Aytes  v.  Cone,  14  A.  B.  R.  739,  138  Fed.  783  (C.  C.  A.  S.  Dat.);  In  re 
nouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A.  Okla.);  In  re 
dingfield,  3  A.  B.  R.  355,  96  Fed.  190  (D.  C.  Ga.);  In  re  Bellah,  8  A.  B.  R. 

(D.  C.  Del.);  In  re  Stein,  5  A.  B.  R.  388,  105  Fed.  749  (D.  C.  Pa.,  disap- 
^ed,  on  other  grounds,  in  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135 
.  1000,  C.  C.  A.  Okla.). 

>.  In  re  Haflf,  13  A.  B.  R.  363,  135  Fed.  743  (C.  C.  A.  N.  Y.).  Also,  In  re 
n,  5  A.  B.  R.  388,  105  Fed.  749  (D.  C.  Pa.) ;  In  re  Beddingfield,  3'  A.  B.  R. 

96  Fed.  190  (D.  C.  Ga.).     But  other  creditors  cannot  be  compelled  to  come 
nd  join.     In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.)." 
I.   In  re  Haflf,  13  A.  B.  R.  363,  135  Fed.  743  (C.  C.  A.  N.  Y.). 
..   In  re  Haflf,  13  A.  B.  R.  363,  135  Fed.  743  (C.  C.  A.  N.  Y.). 
I.   Moulton  V.  Coburn,  13  A.  'B.  R.  554,  131  Fed.  301  (C.  C.  A.  Mass.,  aflfirming 
•e  Coburn,  11  A.  B.  R.  313,  126  Fed.  318). 

I.  Impliedly,  In  re  Cronin,  3  A.  B.  R.  553,  98  Fed.  584  (D.  C.  Mass.).  Al- 
igh  this  was  a  case  where  one  of  the  petitioning  creditors  was  objecting, 

the  principle  involved  is  the  same  and  would  apply  to  the  case  of  any 
litor.  This  case  was  distinguished  in  Moulton  v.  Coburn,  13  A.  B.  R.  555, 
Fed.  131  (C.  C.  A.  Mass.). 

:.  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A. 
a.);  In  re  Romanow,  1  A.  B.  R.  461,  93  Fed.  510  (D.  C.  Mass.);  In  re  Bed- 
rfield,  3  A.  B.  R.  355,  96  Fed.  190  (D.  C.  Ga.);  obiter.  In  re  Tribelhorn,  14 
J.  R.  491,  137  Fed.  3  (C.  C.  A.  N.  Y.). 
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And  they  may  so  join  even  though  the  original  creditors  had  not  prov- 
able claims  or  were  insufficient  in  number. 

In  re  Vastbinder,  11  A.  B.  R.  121,  136  Fed.  417  (D.  C.  Pa.):  "It  is  urged, 
Iiowever,  that  as  the  original  petition  was  insufficent,  by  reason  of  one  of  the 
jjetitioners  being  disqualified,  it  cannot  be  cured  by  the  intervention  of  others; 
but  that  does  not  seem  to  be  the  law.  The  proceedings,  as  originally  instituted, 
were  formally  sufficient,  and  even  though  some  of  the  petitioning  creditors  were 
not  as  argued,  entitled  to  prosecute  them,  they,  nevertheless,  inured  to  the 
benefit  of  all,  and  others  may  unquestionably  come  in.  for  the  purpose  of  sup- 
plying any  deficiency." 

But  they  may  not  join  after  the  decision  of  the  court  upon  the  issues.^^ 

In  re"Tribelhorn,  14  A.  B.  R.  491,  137  Fed.  3  (C.  C.  A.  N.  Y.) :  "After  a  hear- 
ing and  dismissal  of  an  involuntary  petition  (for  deficiency  o,f  parties  plaintifif) 
it  is  too  late  for  any  new  creditor  to  intervene  as  a  matter  of  right,  and  a  denial 
of  the  application  is  proper." 

Creditors  may  join  after  the  expiration  of  the  four  months  period  in 
order  to  make  up  the  requisite  .number,  even  though  the  original  cred- 
itors had  no  provable  claims  or  were  insufficient  in  number.*^ 

§  214.  Only  Creditors  or  Those  Holding  Rights  against  Debtor 
at  Time  of  Commission  of  Act  Competent  Petitioners. — Only  cred- 
itors who  were  such  at  the  time  of  the  commission  of  the  alleged  act  of 
bankruptcy  or  who  held  their  rights  against  the  bankrupt  at  that  time 
may  petition  the  debtor  into  baiikruptcy.®'' 

But  their  claims  need  not  have  been  "provable"  at  the  time  of  the  com- 
mission of  the  act  if  "provable"  at  the  time  of  the  filing  of  the  petition.^* 
Two  cases,  however,  hold  that  if  the  claim  was  an  unliquidated  tort  claim 
for  personal  injury  at  the  time  of  the  commission  of  the  alleged  act  of 
bankruptcy  although  reduced  to  judgment  at  the  time  of  the  filing  of  the 
petition,  it  may  not  be  one  of  the  petitioning  creditors'  claims.^^ 

35  Neustadter  v.  Chicago  Dry.  Goods  Co.,  3  A.  B.  R.  96,  96  Fed.  830  (D.  C. 
Wash.). 

36.  In  re  Romanow,  1  A.  B.  R.  461,  92  Fed.  510  (D.  C.  Mass.) ;  In  re  Mammoth 
Pine  Lumber  Co.,  6  A.  B.  R.  84  (D.  C.  Ark.) ;  In  re  Mackey,  6  A.  B.  R.  577,  110 
Fed.  355  (D.  C.  Del.),  approved  by  In  re  Hafif,  13  A.  B.  R.  367,  135  Fed.  742 
(C.  C.  A.  N.  Y.) ;  inferentially.  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135 
Fed.  1000  (C.  C.  A.  Okla.). 

37.  In  re  Callison,  12.  A.  B.  R.  344,  130  Fed.  987  (D.  C.  Fla.,  affirmed  sub- 
nom.  Brake  v.  Callison,  11  A.  B.  R.  797,  129  Fed.  196).  But  compare,  as  to 
frauds  against  subsequent  creditors,  Beasley  v.  Coggins,  12  A.  B.  R.  355,  57  So. 
Rep.  313;  Beers  v.  Hanlin,  3  A.  B.  R.  745,  99  Fed.  695  (D.  C.  Ore.);  In  re  Brinck- 
mann,  4  A.  B.  R.  551,  103  Fed.  65  (D.  C.  Ind.);  (1867)  In  re  MuUer,  Fed.  Cases, 
No.  9,912;  (1867)  In  re  Burk,  Fed.  Cases,  No.  2,156. 

38.  Compare,  post,  §  228. 

39.  Beers  v.  Hanlin,  3  A.  B.  R.  745,  99  Fed.  695  (D.  C.  Ore.);  In  re  Brinck- 
mann,  4  A.  B.  R.  551,  103  Fed.  65  (D.  C.  Ind.).  But  these  cases  are  clearly 
erroneous.  The  claim  in  each  case  was  undeniably  a  "provable"  debt  at  the 
time  the  petition  was  filed  and  that  was  enough. 
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§  215.  Relatives,  Officers,  Directors,  etc..  Competent  Petitioners. 

Members  of  the  debtor's  family  may  be  petitioning  creditors,  as  a  wife 
i  sons.*** 

And  directors,  officers  and  stockholders  who  are  creditors  may  be 
;itioning  creditors.*  ^ 

Tirst  Nat.  Bank  v.  Ice  Co.,  14  A.  B.  R.  448,  136  Fed.  466  (D.  C.  Pa.) :  "Hav- 
;  carried  the  company  along  as  they  had,  by  advancing  money  and  lending 
;ir  credit,  they  were  not  obliged  to  sit  by  and  do  nothing,  simply  because  of 
•.ir  official  relation  to-  ft." 

§  216.   Solicitation  by  Bankrupt  to  File  Involuntary  Petition,  or 
Creditors  Not  to  Resist  Adjudication,  Not  Improper. — It  is  not 

proper  for  the  directors  of  a  corporation  to  solicit  creditors  to  file  a 
tition  against  the  corporation,  based  on  the  fifth  act  of  bankruptcy.*  ^ 
is  not  such  collusion  as  will  defeat  adjudication '  for  a  corporation  to 
mit  in  writing  its  inability  to  pay  its  debts  and  its  willingness  to  be 
judged  a  bankrupt  on  that  ground,  and  to  accompany  the  same  with 
icitation  of  certain  creditors  to  file  a  bankruptcy  petition  against  it.** 
Nor  is  it  improper  for  the  creditors  to  solicit  the  bankrupt  not  to  resist 
;  petition  "for  adjudication. 

:n  re  Billing,  17  A.  B.  R.  90  (D.  C.  Ala.):  "It  is  neither  immoral  nor  illegal 
r  contrary  to  public  policy  for  petitioning  creditors  to  urge  upon  their  debtor, 
o  is  in  fact  insolvent,  and  has  committed  an  act  of  bankruptcy,  not  to  resist 
;  adjudication  in  an  involuntary  proceeding,  or  for  such  debtor  to  heed  the 
portunity  of  creditors  at  any  stage  in  the  proceeding  against  him.  When 
;h  a  debtor  does  no  more  than  abandon  resistance  once  begun  to  an  efifort  to 
indicate  him  a  bankrupt,  and  consents  to  be  adjudged,  because  he  deems  it 
•  the  best  interests  of  all  his  creditors,  his  conduct,  whether  induced  solely 
his  own  volition  and  judgment,  or  inspired  by  the  solicitation  of  creditors, 
d  whether_  or  not  there  be  any  formal  agreement  between  the  debtor  and  the 
litioning  creditors  as  to  his  consent  to  an  adjudication,  does  not  work  any 
ud  or  wrong  upon  creditors.  The  law  gives  the  creditors  the  right  to  force 
;h  a  debtor  into  bankruptcy.  Having  the  right  under  the  law  and  facts  of  this 
ie  to  force  the  debtor  into  bankruptcy,  his  creditors  had  a  perfect  moral  and 
al  right  to  seek  to  end  the  prolonged  litigation,  by  agreement  to  that  end 
;ween  themselves   and  the  bankrupt.     The   bankr.upt ,  could   lawfully   consent 

to.    Impliedly,  Bankr.  Act,  §  59  (e) ;  In  re  Novak,  4  A.  B.  R.  311,  101  Fed.  800 

'.  C.  Iowa). 

H.   Obiter,  In  re  Rollins  Gold  &  Silver  Mining  Co.,  4  A.  B.  R.  327  (Ref.  N.  Y.). 

12.  In  re  Moench,  12  A.  B.  R.  240,  123  Fed.  965  (C.  C.  A.  N.  Y.,  affirming  10 
B.  R.  656). 

13.  In  re  Duplex  Radiator  Co.,  15  A.  B.  R.  324,  142  Fed.  906  (D.  C.  N.  Y.). 
i  where  a  corporation  itself  desiring  to  go  through  bankruptcy  is  unable  to 
t  three  creditors  to  file  a  petition  but  succeeds  in  getting  two  and  induces  a 
rd  creditor  to  assign  its  claim;  and  thereupon  the  two  and  the  assignee  of 
;  third  file  the  petition,  it  has  been  held,  that  the  court  should  dismiss  the 
:ition  as  a  collusion  to  avoid  the  statute.     In  re  Independent  Thread  Co:,  7 

B.  R.  704,  113  Fed.  998  (D.  C.  N.  J.).  This  is  a  doubtful  rule.  Contrast,  in- 
entially,  In  re  Moench,  12  A.  B.  R.  240,  123  Fed.  465  (C.  C.  A.  N.  Y.,  afTirming 
A.  B.  R.  656). 
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in  advance  to  a  decree,  which  the  law,  on  the  evidence,  would  surely  pronounce 
against  him,  if  the  litigation  continued.  In  such  a  case  the  lajv  seeks  to  bring 
about  the  equitable  pro  rata  distribution  of  his  estate  among  his  creditors,  ac- 
cprding  to  the  provisions  of  the  bankruptcy  statlite.  H,is  consent  only  aids  in 
carrying  out  the  policy  of  the  statute,  and  in  bringing  about  a  status,  which  the 
law,  under  the  circumstances,  declares  ought  to  exist." 

Nor,  for  that  matter,  is  the  bankrupt's  solicitation  of  creditors  not  to 
file  a  petition  in  bankruptcy  against  him,  improper.** 

§  217.  Partnership  Creditors  Competent  to  Petition  against  In- 
dividual Partner. — Partnership  creditors  are  creditors  also  of  each  part- 
ner and  may  be  petitioning  creditors  against  the  individual  partner.*^ 

§  218.  Partnership    as    Petitioning    Creditor   in    Firm    Name. — 

Whether  a  partnership  who  is  a  creditor  may  be  one  of  the  petitioning 
creditors  in  its  firm  name,  quaere.*^ 

§  219.    Authority  of  Corporate  Officer  to    File  Petition. — As  to 

what  is  sufficient  authority  in  an  officer  of  a  creditor  corporation  to  au- 
thorize him  to  file  an  involuntary  petition,  there  has  been  one  holding 
under  the  present  law".*^ 

§  220.  Secured  Creditors  Competent  to  Extent  of  Deficit. — Cred- 
itors holding  securities  are  competent  to  join  as  petitioners.  But  their 
claims  are  to  be  counted  in  estimating  the  $500  only  for^the  deficit  left 
after  the  deduction  of  the  value  of  their  securities.** 

§  221.  Estoppel  of  Creditors  by  Connivance. — Creditors  who  have 
connived  at  the  alleged  act  of  bankruptcy,  whether  it  be  either  actually 
or  constructively  fraudulent,  or  not  fraudulent  at  all,  are  of  course  es- 
topped from  proceeding  against  the  debtor  in  involuntary  bankruptcy  on 
that  ground.**  • 

Clark  V.  Henne  &  Meyer,  11  A.  B.  R.  583,  127  Fed.  388  (C.  C.  A.  Tex.) :  This 
was  a  case  where  a  proposal  was  made  and  acted  on  at  a  meeting  of  all  cred- 
itors but  one  that  the  bankrupt  should  execute  a  transfer  in  the  form  of  a  deed 
of  trust  or  chattel  mortgage  in  the  usual  form  with  power  of  sale  and  condition 
of  defeasance  of  his,  stock  of  goods  and  all  evidences  of  indebtedness  to  a 
trustee  to  apply  the  proceeds  of  sale  as  therein  stated  in  which  event  the  court 

44.  In  re  Brown,  7  A.  B.  R.  102,  111  Fed.  979  (D.  C.  Mo.). 

45.  In  re  Hee,  13  A.  B.  R.  8  (D.  C.  Hawaii);  In  re  Mercur,  3  A.  B.  R.  636,  95 
Fed.  634  (D.  C.  Pa.). 

46.  In  re  Levingston,  13  A.  B.  R.  357  (D.  C.  Hawaii). 

47.  In  re  Winston,  10  A.  B.  R.  171,  132  Fed.  187  (D.  C.  Tenn.). 

48.  Bankr.  Act,  §  59  (B);  In  re  Blount,-  16  A.  B.  R.  697,  143  Fed.  263  (D.  C. 
Ark.). 

49.  Obiter,  Woolford  v.  Steel  Co.,  15  A.  B.  R.  40,  138  Fed.  583  (D.  C.  Del.); 
(1867)  In  re  Williams,  Fed.  Cas.,  No.  17,706. 
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;ld  the  creditors  were  estopped  from  setting  up  such  conveyance  as  a  ground 
r  the'  debtor's  adjudication  as  bankrupt. 

Obiter,  Moulton  v.  Coburn,  13  A.  B.  R.  553,  131  Fed.  201  (C.  C.  A.  Mass.): 
^  creditor  who  has  assented  in  writing  to  the  terms  of  a  common  law  assign^ 
ent  for  the  benefit  of  creditors  is  not  entitled,  ordinarily,  to  join  in  an  invol- 
itary  petition  alleging  as  the  sole  act  of  bankruptcy  the  making  of  the 
meral  assignment  to  which  he  has  expressly  assented.  This  is  not  because  he 
IS  ceased  to  be  a  creditor,  but  because,  having  voluntarily  elected  that  the 
mkrupt's  estate  shall  be  administered  under  the  assignment,  and  having  ac- 
;pted  the  provisions  of  the  deed  of  trust,  he  is  thereby  estopped  from  action 
consistent  with  the  agreement." 

In  re  Marks  Bros.,  15  A.  B.  R.  459,  143  Fed.  279  (D.  C.  Pa.) ;  "*  *  *  jj  has 
;en  well  settled  that  it  is  a  just  ground  for  refusing  to  allow  a  petitioner  to 
jmplain  of  an  act  of  bankruptcy  which  has  been  induced  or  brought  about  by 
imself.  'To  hold  otherwise  would  enable  the  uncrupulous  to  entrap  a  person 
ito  bankruptcy.'     A  party  cannot  thus  take  advantage  of  his  own  wrong." 

Lowenstein  v.  McShane  Mfg.  Co.,  12  A.  B.  R.  601,  130  Fed.  1007  (D.  C.  Md.) : 
\s  to  Lowenstein  and  N.  Frank  &  Sons,  it  is  objected  that,  by  their  participa- 
on  in  the  receivership  proceedings  in  the  State  court,  they  have  elected  to  pro- 
ved in  that  forum,  and  are  estopped  from  petitioning  bankruptcy.  It  appears 
lat  I/Owenstein  and  N.  Frank  &  Sons  on  November  28th,  1903,  intervened  in 
lat  case  on  the  day  after  the  receiver  was  appointed,  and  filed  petitions  in 
le  Circuit  Court  No.  2  praying  that  court  to  appoint  a  coreceiver.  These  peti- 
ons  came  on  for  hearing  on  March  24,  1904,  and  a  coreceiver  was  appointed 
y  the  court,  although  not  the  one  urged  by  the  petitioner. 

"This  action,  it  seems  to  me,  was  an  election  by  those  two  creditors  to  avail 
E  the  proceedings  in  the  State  court,  and  it  appears  that,  during  the  period  be- 
veen  their  intervention  in  that  case  and  their  filing  the  petition  in  bank- 
iptcy,  much  was  done  by  the  receivers  in  the  State  court.  The  large  business 
[  the  corporation  was  carried  on,  money  was,  by  the  orders  of  court,  expended 
L  the  repairs  of  buildings,  and  leases  to  quite  a  number  of  tenants  were  ef- 
:cted  at  very  remunerative  rents,  and  sales  of  property  have  been  negotiated. 
1  seems  to  me  that  equitably,  after  four  months'  participation,  these  creditors 
lould  be  held  to  be  estopped  from  taking  this  proceeding,  which  would  be 
estructive  of  the  acts  of  the  receivers." 

§  222.  Mere  Proving  of  Claims  under  General  Assignment  or 
ieceivership  No  Estoppel. — But  the  mere  proving  of  claims  under  a 
eneral  assignment  for  the  benefit  of  creditors  in  the  State  Insolvency 
'ourts  will  not  operate  to  estop  the  creditors  so  proving  claims  from 
ling  an  involuntary  petition  agaiiist  the  bankrupt.^" 

Hays  V.  Wagner,  18  A.  B.  R.  167,  150  Fed.  533  (C.  C.  A.  Ohio):  "The  claim 
f  the  Hayden-Clinton  National  Bank  is  assailed,  not  on  the  ground  of  its  in- 
ifficiei:cy  but,  because  the  bank  itself  had  filed  a  claim  as  a  creditor  under  the 
ihio  assignment  of  April  29,  1904,  relied  upon  as  the  act  of  bankruptcy.     The 

50.  In  re  Hirose,  12  A.  B.  R.  154  (D.  C.  Hawaii);  In  re  Curtis,  2  A.  B.  R.  23fi, 
t  Fed.  63.0  (C.  C.  A.  Ills.),  distinguished  in  Moulton  v.  Coburn,  12  A.  B.  R. 
53,  131  Fed.  201,  and  also  in  Durham  Paper  Co.  v.  Seaboard  Knitting  Mills,  10 
..  B.  R.  29,  121  Fed.  179;  Leidigh  Carriage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95 
ed.  643  (C.  C.  A.  Ohio);  apparently,  but  perhaps  not  really,  contra,  Durham 
aper  Co.  v.  Seabord  Knitting  Mills,  10  A.  B.  R.  29,  121  Fed.  179  (D.  C.  N.  Car.). 
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petition  below  was  filed  July  16,  1904,  and  there  is  nothing  in  the  record,,  as  it 
now  stands,  to  show  that  any  claim  was  ever  filed  with  the  Ohio  assignee  by 
this  bank,  but  the  statement  of  evidence  which  was  stricken  from  the  record  by 
the  nunc,  pro  tunc  order  does  contain  tlie  information  that'  on  August  5,  1904, 
the  bank  presented  to  the  assignee  a  claim  amounting  to  $10,000,  being  a  note 
for  that  amount,  of  which  Hays  was  one  of  the  makers.  But,  if  this  informa- 
tion were  properly  before  us,  it  would  not  lead  us-  to  elimir:ate  this  claim.  We 
think  that,  after  joining  in  the  petition  below,  the  bank  had  a  right,  if*it  deemed 
it  advisable,  to  present  the  note  referred  to  in  the  Ohio  assignment.  It  is  not 
the  same  note,  and,  besides,  it  was  presented  after,  and  not  before,  the  bank 
joined  in  the  petition  below.  Having  joined  in  the  petition,  the  bank  could  not 
in  that  way  withdraw  from  the  litigation." 

Nor  will  the  proving  of  claims  under  a  receivership  estop  them.^^ 

§  223.  Actual  Connivance  at  Act  Essential  to  Estoppel. — Actual 
connivance  at  the  act  of  bankruptcy  or  laches  in  objecting  to  it  would  seem 
to  be  the  test.^^ 

Obiter,  Leidigh  Carriage.Co.  v.  Stengel,  S  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A. 
Ohio) :  "It  seems  that  the  decisions  in  which  it  has  been  held  that  a  creditor 
was  estopped  from  instituting  bankruptcy  proceedings  against  one  who  has 
made  a  general  assignment  have  been  cases  in  which  the  petitioning  creditor 
had  induced  and  abetted  the  committing  of  the  act  of  bankruptcy  which  he  after- 
ward relied  upon  in  his  petition,  or  where,  after  he  learned  of  the  act  he  ac- 
quiesced in  it  and  did  not  atonce,  when  he"  might  have  done  so,  file  a  petition 
in  bankruptcy  and  avoid  the  act." 

Impliedly,  Sinsheimer  v.  Simonson,  3  A.  B.  R.  824,  95  Fed.  954  (C.  C.  A,  Ky.): 
"The  assignee  wrote  and  asked  from  them  statements  of  account,  which  they 
gave.  It  was  not  filed  with  the  assignee  for  the  purpose  of  becoming  a  party 
to  the  assignment,  but  was  a  mere  answer  to  the  inquiry    *    *     *, 

"Further,  we  are  satisfied,  froin  an  examination  of  the  evidence,  that  the 
reason  why  the  petition  in  bankruptcy  was  not  filed  until  February,  1899, 
though  prepared  shortly  after  the  deed  of  assignment,  was  the  promise  of  a 
speedy  settlement  and  composition  of  the  claims  by  the  defendants,  which  might 
make  unnecessary  all  the  proceedings' in  bankruptcy.  As  the  delay  was  due  to 
the  solicitation  of  the  defendants,  it  could  not  have  misled  them  into  a  change 
of  any  position.    *    *    * 

"The  sale  by  the  petitioners  of  two  small  bills  of  goods  to  the  assignee,  and 
the  receipt  of  the  money  for  the  same,  was  not  an  act  which  was  calculated  to 
mislead  any  one  into  the  belief  that  petitioners  affirmed  the  validity  of  the 
assignment,  and  did  not  intend  to  impeach  it.  Haydock  v.  Coope,  53  N.  Y.  68, 
is  closely  analogous  upon  this  point,  and  supports  our  view.  Under  these  cir- 
cumstances, we  do  not  think  that  the  petitioning  creditors,  by  their  delay,  mis- 
led the  defendants  or  others  to  believe  that  they  were- not  intending  to  file  a 
petition  in  bankruptcy  within  the  required  four  months." 

51.  In  re  Salmon  &  Salmon,  16  A.  B.  R.  136,  143  Fed.  395  (D.  C.  Mo.). 

52.  In  re  Curtis,  3  A.  B.  R.  226,  94  Fed.  630  (C.  C.  A.,  affirming  1  A.  B.  R. 
440,  distinguished  in  Moulton  v.  Coburn,  12  A.  B.  R.  556,  131  Fed.  201,  C.  C.  A.- 
Mass.).     Compare,  to  similar  effect,  as  to  proving  claims.  In  re  Folb,  1  A.  B. 
R.  23,  91  Fed.'  107  (D.  C.  N..  Car.). 

1  Rem  B— 12 
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§  224.  And  Actual  Connivance  at  or  Express  Assent  to  General 
issignment  May  Sufiace  to  Effect  Estoppel.— But  where  the  very 
ict  of  bankruptcy  urged  is  'the  making  of  a  general  assignment,  cred- 
lors  who  have  assented  thereto  are  estopped  and  may  not  be  petitioning 
xeditors  nor  be  reckoned  in  ascertaining  the  number  of  creditors.®^ 

Moulton^.  Coburn,  13  A.  B.  R.  553,  131  Fed.  201  (C.  C.  A.  Mass.,  affirming  In 
■e  Coburn,  11  A.  B.  R.  212) :  "It  must  be  assumed  that  the  assenting  creditor 
lad"  knowledge  of  his  rights  under  the  Bankruptcy  Act,  and  voluntarily  chose 
;o  assent  to  the  terms  of  the  assignment  in  preference  to  exercising  his  rights 
inder  the  act.  Here  was  a  complete  election  between  rights  under  the  as- 
signment and  rights  under  the  Bankruptcy  Act.,  That  one  small  creditor  alone 
:annot  file  a  petition  in  bankruptcy,  that  he  may  have  doubts  of  his  ability  to 
nduce  other  creditors  to  join  him,  and  that  his  remedy  by  a  petition  in  bank- 
ruptcy is  dependent  upon  the  co-operation  of  other  creditors,  does  not  justify 
lim  in  assenting  to  an  assignment,  and  afterwards  repudiating  it  if  he  can  find  a 
iufficient  number  of  creditors  to  join  him  in  a  petition.  The  election  results 
irom  his  choice  of  rights  which  are  inconsistent  with  the  enforcement  of  rights 
mder  the  Bankruptcy  Act.  That  he  may  not  have  an  individual  right  to  prefer 
1  petition  in  bankruptcy  does  not  render  ^impossible' an  election  between  such 
rights  as  the  act  confers  and  rights  under  an  assignment.  He  has  chosen  be- 
tween two  rights,  one  of  which  is  derived  from  an  instrument  in  which  a  clear 
intention  appears  that  he  should  not  enjoy  both.'' 

Likewise  where  the  act  of  bankruptcy  complained  of  is  a  receiver- 
ship.^* Likewise,  where  the  petitioning  creditor  procured  a  judgment 
;reditor  to  issue  the  execution  complained  oi.^° 

A  stricter  rule  is  laid  down  in  Durham  Paper  Co.  v.  Seaboard  Knitting 
Mills,  10  A.  B.  R.  29,  121  Fed.  179  (D.  C.  N.  C),  as  follows: 

"A  petitioner  who  participates  in,  receives  benefit  under  or  assents  to  a  gen- 
eral assignment,  valid  under  the  laws  of  the  State,  is  estopped  from  afterwards 
Sling  or  becoming  a  party  to  a  petition  in  bankruptcy  to  avoid  such  assign- 
tnent."56 

§  225.  Corporation  Creditor  Not  Estopped  by  Officer  Acting  as 
A.ssignee. — A  corporation  creditor  of  an  alleged  bankrupt,  which  was 
not  preferred,  under  the  bankrupt's  prior  general  assignment  for  cred- 
itors, is  not  estopped  to  join  in  the  petition  for  involuntary  bankruptcy 
by  the  fact  that  one  of  its  officers  in  his  individual  capacity,  acted  as  the 
assignee.8^ 

§  226.  No  Election  of  Remedies  because  of  Previous  Attack 
upon  Preferences  in  State  Court. — It  is  not  to  be  construed  as  an 

53.  In  re  Miner,  4  A.  B.  R.  710,  104  Fed.  530  (D.  C.  Mass.).  But  compare, 
Hays  V.  Wagner,  18  A.  B.  R.  167,  150  Fed.  533  (C.  C.  A.  Ohio). 

54.  Woolford  v.  Steel  Co.,  15  A.  B.  R.  40,  138  Fed.  582  (D.  C.  Del.);  Lowen- 
stein  V.  McShane  Co.,  13  A.  B.  R.  601,  130  Fed.  1007  (D.  C.  Md.). 

55.  In  re  Marks  Bros.,  15  A.  B.  R.  459,  142  Fed.  279  (D.  C.  Pa.). 

56.  To  same  effect,  see  In  re  Romanow,  1  A.  B.  R.  461,  92  Fed.  510  (D.  C, 

VJagg  ) 

57.  In  re  Winston.  10  A.  B.  R.  171.  122  Fed.  187  (D.  C.  Tenn.). 
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•election  of  the  remedies  of  the  State  court  to. first  attack  there,  prefer- 
ences under  a  general  assignment.  Attacking  preferences  under  a  general 
assignment  by  action  in  the  State  court  does  not  estop  the  same  creditors 
from  attacking  the  same  preferences  by  instituting  bankruptcy  proceed- 
ings against  the  assignor.  The  bankruptcy  proceedings  and  the  assign- 
orient  proceedings  are  not  similar  suits  on  the  same  cause  of  action.*^ 

§  227.  Creditors  Holding  Provable  Claims,  and  Only  Such,  Com- 
petent.— Creditors  holding  provable  claims,  and  only  such,  are  cOm- 
peten.t.^8  Even  the  wife  of  the  debtor  has  been  held  competent  to  be 
a  petitioning  creditor,  in  States  where  she  may  be  his  creditor.®" 

§  228.  Must  Be  Provable  at  Time  of  Filing  Petition.— The  prov- 
ability must  be  at  the. time  of  the  filing  of  the  petition.  The  claim  need 
not  be  provable  at  the  time  of  the  commission  of  the  alleged  act  of  bank- 
ruptcy, although  the  original  obligation  at  least  must  have  existed  at 
diat  time.^i 

§  229.  Claims  Arising  after  Piling  of  Petition  InsuiUcient. — And  a 

•creditor  whose  claim  arose  since  the  filing  of  the  petition  has  not  a 
provable  debt.*^ 

§  230.  Contingent  Claims  Insufficient. — Contingent  claims  are  not 
provable  and  are  not  sufficient  for  petitioning  creditors'  claims.*^ 

But  the  fact  that  the  damages  cannot  be  fully  ascertained  and  are  not 
fully  suffered  until  after  the  filing  of  the  petition  will  not  make  the 
■claim  contingent  in  the  sense  of  the  bankruptcy  law.^* 

And  the  bankrupt's  liability  as  endorser  before  maturity  of  the  obliga- 
tion is  a  provable  debt  and  the  holder  may  be  a  petitioning  creditor-^^ 

§  231.  Surety's  Claims. — A  surety  on  a  defaulting  contractor's  bond 
•completing  work  at  an  expense  greater  than  the  balance  of  the  contract 

58.  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A. 
Ohio). 

59.  Bankr.  Act,  §  59  (b) ;  In  re  Yates,  8  A.  B.  R.  69,  114  Fed.  365  (D.  C.  Calif.). 
As  to  what  are  "provable"  claims  and  what  are  not,  see  post,  "Provable  Debts," 
ch.  XXI,  §  635,  et  seq.,  where  the  various  propositions  are  taken  up  and  dis- 
cussed in  full  and  authority  cited. 

60.  In  re  Novak,  4  A.  B.  R.  313,  101  Fed.  800  (D.  C.  Iowa). 

61.  See  ante,  §  214. 

62.  Obiter,  In  re  Coburn,  11  A.  B.  R.  212,  136  Fed.  318  (D.  C.  Mass.,  affirmed 
■in  Moulton  v.  Coburn,  13  A.  B.  R.  553) ;  obiter,  In  re  Adams,  12  A.  B.  R.  368, 
130  Fed.  788  (D.  C.  Mass.).     See  past,  ch.  XXI,  div.  5,  §  668,  et  seq. 

63.  See  post,  "Contingent  Claims,"  §§  611,  640,  et  seq. 

64.  In  re  Grant  Shoe  Co.,  12  A.  B.  R.  349,  130  Fed.  881  (C.  C.  A.  N.  Y.);  In 
re  Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C.  A.  N.  Y.,  affirming  Manhattan  Ice 
•Co.,  7  A.  B.  R.  408,  114  Fed.  400.).     See  post,  §  685,  et  seq. 

65.  In  re  Rothenberg,  15  A.  B.  R.  485,  140  Fed.  798  (D.  C.  N.  Y.).  See  post, 
I  643.  et  seq. 
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price  is  a  creditor  oi  the  contractor  to  the  extent  of  its  loss,  and  may  file- 
a  petition  against  him.*^ 

It  has  been  held,  that  a  surety  before  payment  of  any  part  of  the  prin- 
cipal's obligation  is  not  a  creditor,  and  cannot  file  a  petition  against  him;, 
but  this  is  not  correct  law,  by  the  great  weight  of  authority.*'''' 

§  232.  Unliquidated  Claims  Sufficient  if  Provable. — Creditors  hold- 
ing unliquidated  claims  may  be  petitioning  creditors  provided  their  claims 
belong  to  some  one  or  more  of  the  classes  mentioned  in  the  Bankruptcy 
Act,  §  63  (b)  as  provable,  to-wit:^®  contracts,  express  or  implied;  judg- 
ments; costs;  or  taxes;  or  are  capable  of  being  presented  as  such,  as  im 
cases  where  the  tort  may  be  waived  and  suit  brought  on  implied  contracts 
Thus,  for  instance,  unliquidated  claims  arising  ex  contractu  are  provable 
and  sufficient  for  petitioning  creditors'  claims.  Damages  for  breach  of 
warranty  upon  a  sale  of  personal  property  are  claims  arising  on  contract,, 
and  are  provable  although  the  amount  thereof  is  undetermined.®^ 

Likewise,  damages  for  breach  of  contract  of  sale  covering  a  period  of 
time  where  the  time  for  performance  has  not  expired,  is  a  provable  debt  if 
new  contracts  have  been  made  so  that  the  extent  of  the  damages  is  ascer- 
tainable. 

In  re  Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C.  A.  N.  Y.,  affirming  In  re  Man- 
hattan Ice  Co.,  7  A.  B.  R.  408,  114  Fed.  400):  "The  fjuestion  as  to  what  con- 
stitutes a  provable  claim  in  involuntary  petitions  in  bankruptcy  has  been  much 
discussed.  It  has  been  held  that  one  having  an  unliquidated  claim  for  damages- 
for  a  tort  was  not  such  a  creditor  as  to  be  entitled  to  institute  involuntary 
proceedings.  In  re  Brinckmann  (D.  C),  4  Am.  B.  R.  551,  103  Fed.  65.  So  it 
has  been  held,  that  such  claims  and  clainis  for  rent  to  accrue  under  a  lease  or 
for  breach  of  warranty  are  not  provable  as  debts  until  they  have  been  liqui- 
dated.   ♦    *    * 

"But  in  the  case  at  bar,  the  question  is  not  necessarily  whether  the  claims- 
are  liquidated  or  unliquidated,  but  whether  they  are  'provable.'  The  statute  pro- 
vides that  the  petitioning  creditors  shall  have  'provable  claims.'  Counsel  for 
defendant  corporation  contends  that  damages  to  accrue  in  the  future  are  not 
provable  because  they  are  uncertain  in  amount,  and  because  not  having  yet 
accrued  they  are  not  yet  in  existence.  But  in  actions  for  personal  inquiries,  or 
for  breaches  of  warranty  in  the  sale  of  seeds,  or  for  failure  to  deliver  goods- 
which  have  no  recognized  market  value,  the  injured  party  is  entitled  to  recover 
compensation  for  such  elements  of  damage  as  are  shown  to  be  reasonably  cer- 
tain or  probable,  or  such  as  naturally  result  in  such  cases  and  may  be  supposed 
likely  to  occur  in  the  given  case.     *     *     * 

"The  petitioners  herein  proved  that  the  amount  of  ice  used  by  them  in  their 
business  was  about  1,000  tons  a  year;  that  under  the  new  contracts  which  they 
were  obliged  to  make  they  were  paying  an  excess  over  the  contract  price  with 
the  petitioners  of  from  60  cents  to  $1.50  a  ton;  that  the  price  of  ice  fluctuated. 

66.  Boyce  v.  Guaranty  Co.,  7  A.  B.  R.  6,  111  Fed.  138  (C.  C.  A.  Ohio'). 

67.  Phillips  V.  Dreher  Shoe  Co.,  7  A.  B.  R.  326,  112  Fed.  404  (D.  C.  Pa.).  But 
compare  Swarts  v.  Siegel,  8  A.  B.  R.  689,  117  Fed.  13  (C.  C.  A.  Mo.).  Also,  see 
post,  "Claims  of  Sureties,"  §  642,  et  seq. 

68.  See  post,  §  704. 

69.  In  re  Grant  Shoe  Co.,  12  A.  B.  R.  349.  130  Fed.  881  f  C.  C.  A.  N.  Y.,  af- 
firming 11  A.  B.  R.  48). 
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from  year  to  year;  that  they  had  made  unsuccessful  attempts  to  get  their  ice 
■cheaper.  Upon  this  evidence  the  court  was  justified  in  finding,  and  it  found, 
that  this  evidence  tended  to  show  that  the  petitioners  could  not  replace  the 
■contract  without  suffering  a  direct  loss  much  in  excess  of  $500,  and  that  they 
were  creditors  for  the  requisite  amount,  and  were  not  obliged  to  await  the  ex- 
piration of  the  time  for  which  the  contracts  were  to  continue." 

Contra,  In  re  Morals,  5  A.  B.  R.  425,  105  Fed.  761  (D.  C.  Fla.):  In  this  case 
the  court  held,  that  a  claim  for  breach  of  warranty  upon  a  contract  for  the  sale 
•of  cigars,  not  liquidated,  could  not  be  used  as  a  basis  for  adjudication  in  bank-; 
Tuptcy,  because  it  sounded  in  tort. 

It  is  true  that  the  Bankruptcy  Act,  §  63  (b)  seems  to  imply  that  an  un- 
liquidated claim,  even  though  arising  on  contract,  is  not  "provable"  until 
liquidated;  from  which  it  would  follow,  that  it  could  not  be  used  as  a 
tasis  for  involuntary  proceedings,  since  the  creditors  must  hold  "prov- 
■able"  claims;  and  this  is  the  holding  in  one  case. 

In  re  Big  Meadows  Gas  Co.,  7  A.  B.  R.  697,  113  Fed.  974  (D.  C.  Pa.):  "It 
will  thus  be  seen  the  demand  is  proved  after  liquidation  and  that  prior  thereto 
■an  application  is  to  be  made  to  the  court  for  direction  as  to  the  mnnner  of  such 
liquidation.  After  careful  and  deliberate  consideration  of  the  question  here  in- 
"volved,  we  have  reached  the  conclusion  that  the  unliquidated  demand  he'-^in 
made  only  becomes  a  provable  debt  after  it  has  been  judicially  ascertained  and 
liquidated  in  the  statutory  method  set  forth.  Such  construction  is  in  accord 
■with  other  provisions  of  the  act.  The  provisions  requiring  petitioning  creditors 
should  have  claims  aggregating  five  hundred  dollars  in  excess  of  all  securities 
■evidences  that  Congress  felt  there  should  be  definite,  ascertained  claims,  and 
that  too  in  excess  of  all  securities,  as  a  foundation  on  which  to  base  a  petition 
to  adjudicate  one  a  bankrupt.  Where  a  claim  against  another  has  not  been 
judicially  ascertained  and  where  its  validity  and  certainty  are  evidenced  by  no 
paper,  acknowledgment  or  other  admission  of  the  debtor,  it  would  offend  our 
sense  of  right  to  allow  such  self  asserted  claim  to  constitute  sufficient  ground 
<or  harrassing  another  with  a  petition  in  bankruptcy.  It  will  readily  be  seen 
that  an  averred  but  unfounded  claim  might  be  made  an  effective  weapon  to  en- 
force an  unjust  demand  or  even  to  bankrupt  a  struggling  but  solvent  debtor. 

But  the  wording  of  the  Bankruptcy  Act,  §  63  (b)  to  the  effect  that  un- 
liquidated claims  may  be  liquidated  and  "thereafter  proved"  is  not  con- 
■clusive  that  such  claims  are  not  previously  "provable;"  and  certainly,  an 
xihliquidated  claim,  if  capable  of  being  presented  as  a  claim  ex  contractu, 
is  discharged  by  the  bankrupt's  discharge  although  never  in  fact,  so  pre- 
sented, all  which  implies  that  the  claim  is  all  the  time  "provable,"  since 
only  "provable"  debts  are  discharged. 

But  unliquidated  claims  for  torts  which  cannot  be  presented  in  form  ex 
contractu  as  on  implied  contract,  are  not  provable  and  are  not  sufficient 
•claims  for  petitioning  creditors;  as  for  instance,  damages  for  personal  in- 

jury.69 

69.  In  re  Yates,  8  A.  B.  R.  69,  114  Fed.  365  (D.  C.  Calif.);  Beers  v.  Hanlin, 
3  A.  B.  R.  745,  99  Fed.  695  (D.  C.  Ore.);  In  re  Brinckmann,  4  A.  B.  R.  551,  103 
Fed.  65  (D.  C.  Ind.).  Both  the  cases.  Beers  v.  Hantin  and  In  re  Brinckmann, 
go  too  far,  for  the  claims  in  those  two  cases  were  reduced  to  judgment  at  the 
time  of  the  filing  of  the  petition,  although  not  at  the  time  of  the  commission  of 
the  act  of  bankruptcy  charged. 
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§  233.  Preferred  Creditors  Competent.— Creditors  who  have  received 
)references  within  four  months  of  the  filing  of  the  petition,  nevertheless 
lave  provable  claims,  and  may  join  as  petitioning  creditors.'^" 

Stevens  v.  Nave-McCord  Co.,  17  A.  B.  R.  610,  150  Fed.  71  (C.  C.  A.  Colo.)t 
'A  creditor  who  holds  a  voidable  preference  has  a  provable  claim  in  the  sense- 
hat  he  may  make  and  file  the  formal  proof  thereof  specified  by  the  bankruptcy 
aw;  but  he  may  not  procure  an  allowance  of  his  claim,  he  may  not  vote  at  a 
ireditors'  meeting,  and  he  may  not  obtain  any  advantage  from  his  claim  in  the 
lankruptcy  proceeding  before  he  surrenders  his  preference. 

"Such  a  preferred  creditor  may  present  or  may  join  in  a  petition  for  an  ad- 
udication  of  bankruptcy.  But  he  may  not  be  counted  for  the  petition  unless- 
le  surrenders  his  preference  before  the  adjudication." 

The  fact  that  they  will  not  be  allowed  to  participate  in  the  dividends- 
inless  the  preferences  are  surrendered,  is  like  any  other  objection  to  the 
substance  of  the  claim.  The  claim  is  nevertheless  provable ;  but  it  simply 
s  not  allowable  unless  the  preference  is  surrendered,  and  it  stands  as 
my  other  unallowable  though  provable"  claim  of  a  petitioning  creditor 
vould  stand. 

However,  since  the  passage  of  the  amendment  of  1903  making  recover- 
ible  only  such  preferences  as  were  received  under  circumstances  indicating 
he  creditor's  collusion,  the  rule  is  that  creditors  who  have  received  such 
preferences  will  not  be  counted  for  the  petition  without  surrender,  or 
It  least  offer  of  surrender,  of  the  preference,  before  adjudication.' ^ 

The  petition  should  show  an  offer  to  surrender;  or  should  be  amended 
:o  show  it.'^^ 


70.  In  re  Wise,  2  N.  B.  N.  &  R.  151  (Ref.  N.  Y.);  In  re  Thompson,  2  N.  B.- 
Sr.  R.  1016  (Ref.  Minn-);  In  re  Herzikopf,  9  A.  B.  R.  90,  118  Fed.  101  (D.  C. 
2alif.);  In  re  Miller,  5  A.  B.  R.  140,  104  Fed.  764  (D.  C.  N.  Y.),  which  was  a 
;ase  of  "innocent"  preference,  however.  In  re  Hornstein,  10  A.  B.  R.  308,  122' 
Fed.  273,  277  (D.  C.  N.  Y.);  In  re  Douglass  Coal  &  Coke  Co.,  12  A.  B.  R.  551, 
131  Fed.  769,  Master's  Report  (D.  C.  Tenn.).  Compare,  to  same  effect.  In  re 
'>forcross,  1  A.  B.  R.  644  (D.  C.  Mo.);  In  re  Cain,  2  A.  B.  R.  378  (D.  C.  Ill.V 
Compare  Keppel  v.  Tiffin  Sav.  Bank,  13  A.  B.  R.  552,  197  U.  S-  356.  Contra,  In 
■e  Wing  Yick  Co.,  13  A.  B.  R-  757  (D.  C.  Hawaii) ;  In  re  Fishblate  Clothing  Co.,. 
LI  A.  B.  R.  204,  135  Fed.  926  (D.  C.  N.  Car.);  In  re  Gillette  &  Prentice,  5  A.  B. 
R  119,  104  Fed.  769  (D.  C.  N.  Y.),  which  was  a  case  of  fraudulent  preference, 
lowever.  Contra,  In  re  Rogers  Milling  Co.,  4  A.  B.  R.  540,  102  Fed.  687  (D. 
2.  Ark.). 

Under  the  law  of  1867,  compare,  In  re  Bloss,  Fed.  Cas.  1,562;  In  re  Calif.  Pac. 
Ry.  Co.,  Fed.  Cas.  2,315;  In  re  Stansell,  Fed.  Cas.  13,293;  Rankin  v.  Railway- 
Do.,  Fed.  Cas.  11,567.  Compare  resume  in  -Keppel  v.  Tiffin  Sav.  Bank,  13  A.  B. 
R.  552,  197  U.  S.  356. 

71.  Stevens  v.  Nave-McCord  Co.,  17  A.  B.  R.  610,  150  Fed.  71  (C.  C.  A. 
Dolo-).  One  court  has  several  times  given  such  preferred  creditors  the  optiorj 
:kher  of  having  the  petition  dismissed  or  of  depositing  the  preference  with  the 
-lerk  of  the  court — a  proceeding  without  express  sanction  in  the  statute,  at  any 
rate.  In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.);  In  re  Miller, 
5  A.  B.  R.  140,  104  Fed.  764  (D.  C.  N.  Y.). 

72.  In  re  Miller,  5  A.  B.  R.  140,  104.  Fed.  764  (D.  C.  N.  Y.).  [1867)  Com- 
pare, In  re  Rodo,  20  Fed.  Cas.  153. 
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If  the  creditor,  however,  offer  in  the  petition  to  surrender  his  preference, 
then  at  any  rate  any  disqualification  is  removed  j^ 

Obiter,  In  re  Vastbinder,  11  A.  B.  R.  118,  126  Fed.  417  (D.  C.  Pa.):  "But, 
howevef  this  may  be,  it  is  conceded  by  all  the  authorities  that  a  preferred  cred- 
itor may  surrender  his  preference  and  thus  qualify,  and  since,  as  pointed  out 
by  Brandenburg,  there  is  no  one,  prior  to  the  selection  of  a  trustee,  to  whom 
he  can  surrender,  it  is  sufficient  if  he  offers  to  do  so  in  the  petition  or  course  ot 
the  proceedings;  and  that,  in  effect,  is  what  has  been  done  here." 

But  if  the  act  of  bankruptcy  charged  is  precisely  the  giving  of  the  pref- 
erence to  such  creditor,  such  creditor  ma^r  not,  without  surrender  (or  offer 
of  surrender)  of  his  preference,  file  the  involuntary  petition.''* 

§  234.  Attaching  Creditors  and  Other  Creditors  Obtaining  Liens 
by.  Legal  Proceedings. — An  attaching  creditor  whose  lien  was  acquired* 
within  the  four  months  may  be  a  petitioning  creditor,  for  he  has  a  provable 
claim — merely  his  lien  is  null  and  void.''^  Nevertheless,  before  adjudica- 
tion he  should  be  required  formally  to  surrender  his  attachment  lien.''* 
And  the  filing  of  the  petition  itself  does  not  amount  to  such  a  release.'"' 

§  235.  'Validity  of  Petitioning  Creditor's  Claini  May  Be  Disputed. 

' — Whether  a  petitioning  creditor's  debt  is  a  valid  debt  is  a  proper  issue.''* 

73.  In  re  Yick  Co.,  13  A.  B.  R.  757  (D.  C.  Hawaii) ;  Stevens  v.  Nave-McCord 
Co.,  17  A.  B.  R.  610,  150  Fed.  71  (C.  C.  A.  Colo.).  Obiter,  Iff  re  Girard  Glazed 
Kid  Co.,  12  A.  B.  R.  295,  129  Fed.  841  (D.  C.  Penn.). 

74.  Obiter,  Leighton  v.  Kennedy,  12  A.  B.  R.  229,  129  Fed.  731  (C.  C.  A, 
Mass.). 

75.  In  re  Hornstein,  10  A.  B.  R.  308  (D.  C.  N.  Y.);  In  re  Schenkein  &  Coney. 
7  A.  B.  R.  162,  113  Fed.  421  (Ref.  N.  Y.) ;  impliedly,  In  re  Richard,  2  A.  B.  R. 
506,  94  Fed.  633  (D.  C.  N.  C.) ;  contra.  In  re  BurlinRton  Malting  Co.,  6  A.  B.  R. 
369,  109  Fed.  777  (D.  C.  Wis.);  compare,  obiter,  First  Nat'l  Bank  v.  Ice  Co.,  11 
A.  B.  R.  448,  136  Fed.  466   (D.  C.  Pa.). 

76.  In  re  Hornstein,  10  A.  B.  R.  308  (D.  C.  N.  Y.);  impliedly.  In  re  Richard, 
2  A.  B.  R.  506,  94'  Fed.  633   (D.  C.  N.  C.) ;  contra.  In  re  Schenkein  &  Coney,  7 

A.  B.  R.  162,  113  Fed.  421  (Ref.  N.  Y.). 

77.  In  re  Burlington  Malting  Co.,  6  A.  B.  R.  369,  109  Fed.  777  (D.  C.  Wis.). 

78.  In  re.  Ferguson,  11  A.  B.  R.  371  (D.  C.  Pa.). 

Assigned  Taxe,s  Sufficient. — A  claim  for  taxes  acquired  by  assignment  is  a. 
sufficient  claim  for  involuntary  proceedings.  Obiter,  In  re  Cleanfast  Hosiery 
Co.,  4  A.  B.  R»702  (Ref.  N.  Y.).     But  compare,  query.  In  re  Beddingfield,  2  A. 

B.  R.  355,  96  Fed.  190  (D.  C.  Ga.). 

Other  Instances  as  to  Provability  of  Claims  Sought  to  Be  IJsed  in  Involuntary 
Petitions. — Account  originating  with  partnership,  later  continued  with  its  suc- 
cessor, a  corporation;  payments  thereon  credited  to  partnership  claim;  balance- 
due  to  corporation.  Hoflschlaeger  Co.  v.  Young  Nap,  12' A.  B.  R.  517  (D.  C. 
Hawaii).  .  . 

Subcontractor's  claim  against  head  contractor,  conditioned  by  contract  on  the 
owner's  paying,  is  not  sufficient.  In  re  Ellis,  16  A.  B.  R.  225,  143  Fed.  103  (C.  C 
A.  Ohio).  .  ■  .  . 

Partner's  claim  for  share  of  profits  is  not  provable  claim  against  the  partner- 
ship.   Obiter,  In  re  Schenkein  &  Coney,  7  A.  B.  R.  162,  113  Fed.  421  (Ref.  N.  Y.).. 

A  corporation  that  is  a  de  facto  partner  cannot  prove  its  claim  for  its  con- 
tributory share  as  a  debt  simply  because  it  was  ultra  vires  to  be  a  partner.. 
Wallerstein  v.  Ervin,  7  A.  B.  R.  256,  112  Fed.  124  (C.  C.  A.  Penn.). 

Unpaid  stock  subscription.  Hays  v.  Wagner,  18  A.  B.  R.  163,  150  Fed.  533 
(C.  C.  A.  Ohio). 

A  debt  owing  but  not  yet  due  is  nevertheless  provable  and  permitted  to  share 
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But  compare  Gage  v.  Bell,  10  A.  B.  R.  701,  134  Fed.  371  (D.  C.  Tenn.) :  "The 
court  is  not  now  prepared  to  say  that  such  proceedings  are  not  admissible,  but 
it  very  well  may  be  said  that  a  petitioning  creditor,  having  a  debt  provable  on 
the  face  of  it,  ought  not  to  be  compelled  by  the  defendant  debtor  to  enter  into 
litigation  about  it,  legal  and  equitable,  and  antecedently  to  establish  it  by  over- 
throwing all  the  defenses,  real  or  fabricated,  that  the  debtor  may  choose  to  set 
up  by  pleadings  specially  framed  to  present  such  issues.  It  is  in  effect  tanta- 
mount to  holding  that  a  creditor  with  a  disputed  debt  cannot  be  a  petitioning 
creditor  in  bankruptcy;  or,  at  least,  not  until  he  has  cleared  away  all  dispute 
and  controversy,  and  established  his  debt  by  a  judgment  at  law;  for  it  would  be, 
in  effect,  a  requirement  to  do  this„  even  if  he  must  get  such  a  judgment  or  its 
equivalent  in  the  bankruptcy  proceedings.  And  the  result  is  that  before  we  can 
inquire  whether  a  debtor  is  insolvent,  and  has  committed  an  act  of  bankruptcy, 
we  must  engage  in  a  preliminary  work  of  litigation  in  law  and  equity,  and, 
possibly,  even  in  admiralty  as  well,  with  each  petitioning  creditor,  in  order  that 
he  may  know  beforehand  whether  the  debtor  has  any  defense  he  may  possibly 
make  to  the  creditor's  claim  of  debt.  This  is  converting  the  language  of  the 
statute,  'three  or  more  creditors  having  provable  claims,'  into  a  requirement  that 
there  shall  be  'three  or  more  creditors  having  proved  and  established  debts,' 
before  they  may  file  the  petition.  Section  5^b.  If  a  -debt  is  wholly  wanting  in 
existence,  if  it  has  been  paid,  for.  example,  or  if  it  has  been  fabricated  for  the 
purpose,  of  course  the  defendant  should  be  allowed  to  show  that  fact  in  some 
form.  But  if  it  be  a  reasonably  fair  and  honest  claim  of  debt,  which  is  provable 
in  the  sense  that  it  is  a  claim  that  the  court  of  bankruptcy  after  adjudication 
will  hear  and  establish,  if  proved,  the  creditor  should  not  be  bound  before  the 
adjudication  to  so  prove  and  establish  it,  but  should  be  allowed  to  rely  upon  its 
provable  quality,  prima  facie,  to  support  an  involuntary  petition  in  bankruptcy." 

§  236.  Withdrawal  of  Petitioning  Creditors. — A  creditor  may  with- 
draw from  an  involuntary  petition,  on  leave  of  court. 

In  re  Coburn,  11  A.  B.  R.  213.  136  Fed.  218  (D.  C.  Mass.,  affirmed  sub  nom. 
Moulton  V.  Coburn,  12  A.  B.  R.  553,  C.  C.  A.):  "A  creditor  misled  may  be 
permitted  to  withdraw."  Citing  In  re  Heffron,  Fed.  Cas.  No.  6,331,  and  In  re 
Sargent,  Fed.  Cases  No.  12,361. 

But  leave  to  withdraw  will  be  refused  where  the  creditor's  claim  was  set- 
tled by  the  -bankrupt  in  order  to  induce  withdrawal  ;''9  or,  perhaps,  where 
any  of  the  other  petitioning  creditors  objects.** 

in  dividends,  so  a  creditor  holding  it  as  a  claim  is  competent  to  be  one  of  the 
petitioning  creditors.     (1867)  See  Linn  v.  Smith,  4  N.  B.  Reg.  12. 

Instance  held  valid,  Cleage  v.  Laidley,  17  A.  B.  R.  598,  149  Fed.  346  (C.  C.  A. 
Mo.),  charge  of  illegality;  "gambling  in  futures"  debt. 

Instance  held  valid.  Hays  v.  Wagner,  18  A.  B.  R.  163,  150  Fed.  533  (C.  C.  A. 
Ohio),  subscription  to  capital  stock.  - 

79.  In  re  Beddingfield,  2  A.  B.  R.  355,  96  Fed.  190  (D.  C.  Ga.).  And  a  petition- 
ing creditor  cannot  be  allowed  subsequently  to  disqualify  himself  by  conniving  at 
a  perpetuation  of  the  assignment  which  is  charged  as  the  act  of  bankruptcy. 
Hays  V.  Wagner,  18  A.  B.  R.  167,  150  Fed.  533  (C.  C.  A.  Ohio). 

80.  In  re  Granite  Quarries  Co.,  16  A.  B.  R.  823  (D.  C.  Mass.),  in  which  case  all 
wished  to  withdraw  except  one  and  that  one  held  a  disputed  claim  then  being 
litigated;  yet  the  court  held  the  case  to  await  the  outcome  of  the  litigation.  In  re 
Cronin,  3  A.  B.  R.  552,  98  Fed,  584  (D.  C.  Mass.);  (1867)  In  re  Heffron,  10  N.  B. 
Reg.  313,  Fed.  Cas.  6,321;  (1867)  In  re  Sargent,  13  N.  B.  Reg.  144,  Fed.  Cas. 
12,361.     (1867)  Compare,  In  re  Indianapolis,  etc.,  5  Biss.  287,  Fed.  Cas.  7,023. 
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§  237.  Disqualification  of  Part  of  Petitioning  Creditors. — Where 
one  of  the  three  original  petitioning  creditors  turns  out  to  be  disqualified, 
yet  the  case  will  not  be  dismissed  if  there  remain  any  intervening  creditors 
who  are  qualified. ^^  But  the  court  will  not  hold  the  case  where  no  cred- 
itors have  yet  intervened,  and  will  not  require  notice  to  be  given  to  other 
creditors,  so  they  may  come  in  and  fill  the  vacancies  in  the  complement.*^ 

In  re  Tribelhorn,  14  A.  B.  R.  491,  137  Fed.  3  (C,  C.  A.  N.  Y.) :  "After  a  hear- 
ing and  dismissal  of  an  involuntary  petition  (for  lack  of  sufficient  number  of 
petitioning  creditors)  it  is  too  late  for  any  new  creditor  to  intervene  as  a  matter 
of  rigjit  and  a  denial  of  the  application  is  proper." 

§  238.  Change  of  Ownership  of  Petitioning  Creditor's  Claijn— 
Hew  Owner  Substituted. — Where  a  transfer  of  ownership  occurs  in  a 
petitioning  creditor's  claim,  pending  the  suit,  the  transferee  may  be  sub- 
stituted in-  the  place  of  the  original  creditor;  thus,  the  trustee  in  bank- 
ruptcy of  a  petitioning  creditor,  may  be  substituted.** 

Division  2. 

Al,I,EGATlONS  AND  FoRM  OF  PETITION. 

§  239.  All  Essential  Facts  of  Capacity,  Jurisdiction  and  Cause  to 
Be  Pleaded,  According  to  Usual  Rulds. — All  the  essential  f.acts  giving 
capacity  to  the  parties  and  jurisdiction  to  the  court  and  forming  the  ele- 
ments of  the  cause  of  action  must  be  alleged,  and  their  allegation  must 
conform  to  the  usual  rules  of  pleading.** 

In  re  Plotke,  5  A.  B.  R.  175  (C.  C.  A.  Ills.):  "The  essential  facts  must  ap- 
pear affirmatively  and  distinctly,  and  it  is  not  sufficient  that  jurisdiction  may  be 
inferred  argumentatively.  Wolfe  v.  Ins.  Co.,  148  U.  S.  389;  Parker  v.  Ormsby, 
141  U.  S.  81,  83." 

§  240.  Nature  and  Amount  of  Petitioners'  Claims  and  Number 
Joining,  to  Be  Shown. — The  petition  must  show  the  nature  of  the 
petitioning  creditors'  claims. 

In  re  White,  14  A.  B.  R.  341,  135  Fed.  199  (D.  C.  Pa.) :  "An  involuntary  peti- 
tion which  fails  to  state  the  nature  of  the  claims  of  the  petitioning  creditors  is 
defective,  but  amendable." 

81.  In  re  Vastbinder,  11  A.  B.  R.  118,  126  Fed.  417  (D.  C.  Pa.). 

82.  In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.).  To  same  effect. 
compare,  In  re  Neustadter  v.  Dry  Goods  Co.,  3  A.  B.  R.  98,  96  Fed.  830  (D.  C. 
Wash.).  .   , 

83.  Hays  v.  Wagner,  18  A.  B.  R.  163,  150  Fed.  533  (C.  C.  A.  Ohio). 

84.  Clark  v.  Henne,  11  A.  B.  R.  593,  127  Fed.  288  (C.  C.  A.  Tex.). 

Caption. — The  caption  of  a  petition  in  bankruptcy  is  no  part  of  the  petition 
and  is  not  jurisdictional.     '  ... 

In  re  Garman,  15  A.  B.  R.  587  (D.  C.  Hawaii) :  "If  the  body  of  the  petition 
is  sufficient  and  the  petition  is  properly  served  the  court  has  iurisdiction  even 
thoue-h  the  caption  be  defective." 
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But  the  statement  of  the  nature  of  the  petitioners'  claims  need  not  be 
nade  with  the  particularity  requisite  in  the  proof  of  debt  under  §  57, 
3ankr.  Act.^^ 

In  re  Brett,  12  A.  B.  R.  496,  130  Fed.  981  (D.  C.  N.  J.):  "There  is  nothing  in 
:he  Bankruptcy  Act,  or  in  the  General  Orders  or  forms  prescribed  by  the  Su- 
jreme  Court  under  the  authority  of  the  Act,  requiring  greater  particularity. 
The  provision  of  §  57  of  the  Act,  which  requires  the  consideration  of  the  claim 
;o  be  set  forth  and  sworn  to  relates  to  the  proof  of  the  claim,  and  not  to  the 
iverments  of  the  petition." 

They  must  be  shown  to  be  provable  claims.  It  must  also  appear  that 
the  petitioning  creditors'  claims  aggregate  at  least  $500  ;8^  and  that  there 
are  three  creditors  joining  in  the  petition,  unless  the  total  number  of 
creditors  owed  by  the  bankrupt  is  less  than  twelve.*'^ 

§  241.  Amount  of  Total  Indebtedness,  Residence,  Domicile,  etc., 
to  Be  Shown. — ^It  hiust  be  alleged  that  the  debtor  owes  $1,000  or  more. 

It  must  be  alleged  that  the  debtor  has  resided,  had  his  domicile  or  prin- 
cipal place  of  business  within  the  district  for  the  greater  portion  of  the 
six  months  next  preceding  the  filing  of  the  petition,  or  that  he  resides  out- 
side the  United  States,  etc.,  and  has  property  within  the  district,  etc.** 
Where  more  than  one  of  the  facts  of  territorial  jurisdiction  are  alleged,  the 
allegation*  of  the  residence,  doniicile  and  principal  place  of  business  must 
not  be  made  disjunctively.** 

§  242.  Corporation  to  Be  Brought  within  Class  Subject  to  Bank- 
ruptcy.— If  the  defendant  is  a  corporation,  it  must  be  brought  by  allega- 
tion within  one  or  the  other  of  the  classes  of  corporations  subject  to  bank- 
ruptcy.®" 

§  243.  Natural  Persons  to  Be  Shown  Not  within  Excepted 
Classes. — The  exceptions  as  to  wage  earners,  farmers,  etc.,  should  be  neg- 

85.  Instance,  In  re  Brett,  12  A.  B.  R.  493,  130  Fed.  981  (D.  C.  N.  J.):  "Owner 
and  holder  of  promissory  note  for  $100  dated  January  15,  1904,  and  made  by  the 
alleged  bankrupt,  and  payable  to  the  creditor's  order  three  months  after  date," 
is  a  sufficient  allegation  without  statement  of  consideration. 

86.  See  post,  citations  under  the  subject  of  amendments  to  supply  defective 
allegations,  §  261,  et  seq.     See  also,  post,  §  S68,  et  seq. 

87.  See  post,  citations  under  the  subject  of  amendments  to  supply  defective, 
allegations  in  this  particular,'  §  268.     See  also,  ante,  div.  2  of  the  chapter. 

88.  In  re  Plotke,  5  A.  B.  R.  175,  104  Fed.  964  (C.  C.  A.  Ills.).  See  ante,  §  31^ 
et  seq.     In  re  Blair,  3  A.  B.  R.  588,  99  Fed.  76  (D.  C.  N.  Y.). 

89.  In  re  Laskaris,  1  A.  B.  R.  480  (Ref.  N.  Y.).  Obiter,  In  re  Clisdell,  2  A. 
B.  R.  424  (D.  C.  N.  Y.). 

90.  Obiter,  Woolford  v.  Steel  Co.,  15  A.  B.  R.  33,  138  Fed.  582  (D.  C.  Del.), 
wherein  it  is  held  that  filing  demurrer  with  answer  and  going  to  trial  waives  in- 
sufficiency of  allegations.  For  instance  of  an  apparently  wrong  decision,  see  In  re 
Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C.  A.  N.  Y.).  But  this  case  may  perhaps 
be  explained  by  the  fact  that  the  demurrer  was  put  in  with  the  answer,  and  that 
the  parties  went  to  trial  without  objection,  thus  suffering  the  actual  facts  per- 
taining to  the  business  of  the  corporation  to  get  before  the  court. 
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atived  in  the  petition  where  it  is  sought  to  put  a  natural  person  into  invol- 
•untary  bankruptcy.®^ 

In  re  Mero,  12  A.  B.  R.  131,  128  Fed.  630  (D.  C.  Conn.):  "It  is  certainly 
V.  Craig,  6  A.  B.  R.  383,  110  Fed.  137);  "There  was  nothing  in  the  petition, 
to  bring  the  alleged  bankrupt  within  the  terms  of  the  statute.  It  did  not 
allege  what  the  defendant's  business  or  occupation  was  and  there  was  no  alle- 
gation to  show  that  he  did  not  come  within  the  excepted  classes,  which,  under 
the  law,  are  too  important  to  be  wholly  ignored.  Farmers  and  wage  earners 
constitute  a  large  majority  of  the  people.  These  are  excepted  from  that  por- 
tion of  the  clause  relating  to  involuntary  bankruptcy,  and  the  petition  should 
either  have  shown  what  the  business  of  the  defendant  was,  or  that  he  did  not 
come  within  the  excepted  classes."  In  this  case,  however,  it- is  to  be  noted^ 
that  the  direct  issue  of  fact  was  made  by  answer,  after  demurrer  overruled. 

In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.) :  "In  accordance  with 
the  elementary  rule  that  in  proceeding  on  a  statute,  the  pleador  must  negative- 
an  exception  in  the  enacting'  clause,  a  petition  in  involuntary  bankruptcy 
against  an  individual  is  defective  "if  it  omits  to  aver  that  the  defendant  was  not 
a  wage  earner  nor  a  person  engaged  chiefly  in  farming  or  the  tillage  of  tht 
soil." 

In  re  Brett,  12  A.  B.  -R.  492,  130  Fed.  981  (D.  C.  N.  J.) :  "In  pleading  upon. 
statutes,  where  there  is  an  exception  in  the  enacting  clause,  thctplaintiff  should. 
negative  the  exception.  In  accordance  with  this  rule,  the  petition  must  con- 
tain allegations  which  fairly  negative  the  exception  of  th&  Bankruptcy  Act 
concerning  wage  earners  and  farmers." 

Contra,  quaere,  obiter,  Bank  v.  Craig,  6  A.  B.  R.  383,  110  Fed.  137  (D.  C.  Ky.): 
"It  might,  I  suppose,  be  quite  fairly  inferred  that  the  judges  of  that  court,  in 
framing  the  rules  and  forms,  considered  the  question  whether  the  allegation, 
that  the  debtor  was  not  a  wage  earner  and  was  not  chiefly  engaged  in  farming 
or  the  tillage  of  the  soil  was  essential,  and  concluded  that  it  was  not.  Other- 
wise doubtless  the  form  prescribed  would  have  included  it.  They  probably 
thought  that  the  exceptions  named  in  §  4,  could  not  be  specially  and  affirma- 
tively pleaded  if  the  facts  justified  it,  ajid  that  they  Jieed  not  be  anticipated  or- 
negatived  in  the  petition,     fettling  Form  3  is  strong  evidence  of  this." 

§  244.  Exceptions  Not  Mere  Matter  of  Defense. — The  exceptions 
are  not  merely  matter  of  defense  to  be  pleaded  by  the  debtor  and  not 
to  be  considered  by  the  court  unless  pleaded.  This  is  so,  for  there  is 
no  presumption  that  a  natural  person  is  or  is  not  a  wage  earner  or  a  per- 
son engaged  chiefly  in  the  tillage  of  the  soil,  or  in  farming.  And  it  is  not 
a  mere  personal  privilege  for  the  respondent  to  raise  himself  or  to  waiv6 
at  pleasure.    It  is  a  jurisdictional  matter. ^^ 

And  the  petition  is  demurrable  for  want  of  the  allegation. *3 

91.  Ledbetter  v.  U.  S.,  170  U.  S.  606;  In  re  Mero,  13  A.  B.  R.  171,  128  Fed.. 
630  (D.  C.  Conn.);  In  re  Callison,  12  A.  B.  R.  344,  130  Fed.  987  (D.  C.  Fla.,. 
affirmed,  sub.  nom.,  in  Brake  v.  Collision,  11  A.  B.  R.  797,  129  Fed.  196).  Obiter, 
Edelstein  v.  U.  S.,  17  A.  B.  R.  649,  149  Fed.  636  (C.  C.  A.  Minn.).  Obiter  and; 
impliedly,  Beach  v.  Macon  Grocery  Co.,  9  A.  B.  R.  763,  120  Fed.  736  (C.  C.  A. 
Ga.);  In  re  Levingston,  13  A.  B.  R.  357  (D.  C.  Hawaii);  In  re  White,  14  A.  B. 
R.  241,  135  Fed.  199  (D.  C.  Penna.).  Impliedly,  Rise  Admr.  v.  Bordner,  15 "A.. 
B.  R.  297,  140  Fed.  566  (D.  C.  Pa.). 

92.  In  re  Taylor,  4  A.  B.  R.  515,  103  Fed.  728  (C.  C.  A.  111.).    See  ante,    §  30. 

93.  Obiter,  Edelstein  v.  U.  S.,  17  A.  B.  R.  649,  149  Fed.  636  (C.  C.  A.,  Minn.).. 
Also,  see  remaining  cases  cited,  §  243. 
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§  245.  Negativing  of  Exceptions  Not  Necessarily  by  Direct  Denial 
but  Statement  of  Actual  Occupation  Sufficient. — The  negativing 
need  not  be  by  direct  denial  but  may  be  simply  by  way  of  affirmative  al- 
legation as  to  the  character  of  the  alleged  bankrupt's  chief  occupation,  show- 
ing inconsistency  with  his  being  chiefly  a  farmer  or  tiller  of  the  soil.** 

In  re  Mero,  12  A.  B.  R.  121,  128  Fed.  630  (D.  C.  Conn.):  "It  is  certainly 
necessary  either  to  set.  forth  the  kind  of  business  the  defendant  was  engaged 
in  so  that  one  may  be  able  to  see  that  it  is  not  of  the  excluded  classes  or  to 
state  specifically  that  it  was  not  of  the  excluded  classes." 

In  re  Brett,  12  A.  B.  R.  492,  130  Fed.  981  (D.  C.  N.  J.) :  "The  petition  must 
contain  allegations  which  fairly  negative  the  exception  of  the  Bankruptcy  Act 
concerning  wage  earners  and  farmers.  The  form  in  which  the  exception  should 
be  negatived  is  immaterial.  It  may  be  done  in  the  express  language  of  nega- 
tion or  in  affirmative  language,  which  clearly  shows  that  the  alleged  bankrupt  ts 
neither  wage  earner,  nor  a  person  chiefly  engaged  in  farming  or  the  tillage  of 
the  soil.  *  *  *  Although  the  exception  of  the  statute  is  not  negatived  in  the 
petition  now  under  consideration,  in  express  words  of  negation,  which  is  the 
form  usually  employed  in  common-law  pleading,  the  averments  concerning 
the  debtor's  residence  and  domicile,  his  principal  place  of  business,  and  his  own- 
ing and  conducting  a  store  and  saloon,  all  in  the  city  of  Paterson,  exclude  the 
idea  of  his  being  a  'wage  earner'  or  'a  person  engaged  chiefly  in  farming,'  and 
do  sufficiently  negative   the  exception." 

In  re  Taylor,  -i  A.  B.  R.  515,  102  Fed.  728  (C.  C.  A.  Ills.) :  "Th-e  petition 
should  either  have  shown  what  the  business'of  the  defendant  was  or  that  he  did 
not  come  within  the  excepted  classes.'' 

In  re  White,  14  A.  B.  R.  241,  135  Fed.  199  (D.  C.  Pa.):  "Must  show  either 
by  a  negative  averment  that  the  alleged  bankrupt  is  not  one  of  the  excepted 
class'es,  or  there  must  be  a  specific  statement  as  to  his  principal  business." 

This  permission  does  not  violate  the  rule  against  argumentative  plead- 
ing, for  it  affirmatively  shows  the  debtor's  class. ^^ 
But  the  defect  is  amendable.®® 

94.  In  re  Levingston,  13  A.  B.  R.  357  (D.  C.  Hawaii);  In  re  Lackow,  15  A. 

B.  R.  826  (Special  Master,  Pa.).     Obiter,  inferentially.  In  re  Pilger,  9  A.  B.  R. 
245,  118  Fed.  2C6  (D.  C.  Wis.). 

Failure  of  respondent  to  deny  the  negative  allegation  of  the  petition  is  an 
admission  that  the  respondent  does  not  come  within  any  of  the  excepted  classes, 
Hoflfsch'laeger  Co.  v.  Young  Nap,  12  A.  B.  R.  517  (D.  C.  Hawaii). 

Answer  affirming  that  the  respondent  comes  within  the  excepted  classes,  the 
petition  failing  to  negative  the  exception,  is  conclusive  where  the  case  is  set 
down  for  hearing  on  petition  and  answer  and  the  petition  should  be  dismissed. 
Obiter,  Rise  Amr.  v.  Bordner,  15  A.  B.  R.  297,  140  Fed.  566  (D.  C.  Pa.). 

After  the  petitioners  have  introduced  testimony  tending  to  prove  the  negative 
of  the  exceptions,  it  then  devolves  upon  the  respondent  to  prove  he  comes 
within  the  exceptions,  he  being,  in  the  nature  of  things,  in  full  possession  of  evi- 
dence to  disprove  such  averments  if  they  are  not  true.  Hoffschlaeger  Co.  v. 
Young  Nap,  12  A.  B.  R.  517  (D.  C.  Hawaii). 

Answering  over  waives  a  demurrer  for  failure  to  negative  the  exceptions,  even 
though  the  answer  expressly  asserts  an  intention  not  to  waive  it.  Bank  v.  Craig 
Bros.,  6  A.  B.  R.  381,  110  Fed.  137  (D.  C.  Ky.). 

And  the  defect  may  not  be  taken  advantage  of  collaterally.  Thus,  not  on  dis- 
charge.    Edelstein  v.  U.  S.,  17  A.  B.  R.  649,  149  Fed.  636  (C.  C.  A.  Minn.). 

95.  But  compare,  analogously.  In  re  Plqtke,  5  A.  B.  R.  175,  104  Fed.  964_  (C. 

C.  A.  Ills.):     "The  essential  fact  must  appear  affirmatively  and  distirictly:  it  is 
not  sufficient  that  jurisdiction  may  be  inferred  argumentatively." 

96.  That  the  failure  to  negative  the  exceptions  is  remediable  by  amendment, 
Bee  post,  "Amendments,"  §  261,  et  seq. 
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Beach  v.  Macon  Grocery  Co.,  9  A.  B.  R.  763,  ISO  Fed.  736  (C.  C.  A.  Ga.) : 
"Where  the  petition  to  adjudicate  a  natural  person  an  involuntary  bankrupt  is 
in  the  form  prescribed  in  the  General  orders  of  the  Supreme  Court,  and  con- 
tains averments  consistent  with  the  alleged  bankrupt  being  a  merchant  and  not 
chiefly  engaged  in-  the  tillage  of  the  soil,  if  not  sufficient  for  want  of  a  specific 
charge  that  the  alleged  bankrupt  is  not  a  wage  earner  nor  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  the  defect  may  be  cured  by  amend- 
ment." 

However,  it  is  at  least  preferable  to  deny  in  the  words  of  the  statute.*'' 

§  246.  Act  to  Be  Shown  to  Be  within  Four  Months.— The  act  of 
bankruptcy  must  be  alleged  to  have  occurred  within  the  preceding  four 
months."* 

§  247.  Insolvency  of  Individual  Partners  to  Be  Alleged  in.  Part- 
nership Cases. — In  partnership  cases,  where  insolvency  is  an.  essential 
dement  of  the  act  of  bankruptcy,  the  petition  must  show  not  only  that 
Ihe  partnership  assets  are  insufficient  to  pay  firm  debts,  but  that  the  ex- 
cess of  the  individual  assets  of  its  members  over  their  respective  individual 
indebtedness  would  not  add  sufficient  assets  to  make  up  for  the  de- 
ficiency.8* 

§  248.  Creditors  to  Be  Shown  to  Have  Existed  at  Time  of  Com- 
mission-of  Act. — It  must  affirmatively  appear  that  another  creditor  or 
other  creditors  existed  at  the  time  of  the  act  complained  of  than  the  cred- 
itors to  whom  the  transfer  was  made.  A  subsequent  creditor  may  com- 
plain only  where  a  design  existed  to  defraud  future  creditors. i°" 

§  249.  Distinct  Acts  Alleged  in  Same  Petition. — Distinct  acts  of 
bankruptcy  may  be  alleged  in  the. same  petition,  but'  they  must  all  be 
shown  to  have  occurred  within  the  preceding  four  months. ^^^ 

§  250.  Multifariousness. — The  petition  must  not  be  multifarious ;  that 
is  to  say,  it  must  not  include  several  matters  perfectly  distinct  and  inde- 
pendent. 

It  is  a  temptation  to  the  practitioner  who  is  accustomed  to  joining  any 

■  97.   Hoffschlaeger  Co.  v.  Young  Nap,  12  A.  B.  R.  514  (D.  C.  Hawaii). 

98.  Davis  v.  Stevens,  i  A.  B.  R.  763,  104  Fed.  235  (D.  C.  S.  Dak.);  under  first 
act  of  bankruptcy.  Bradley  Timber  Co.  v.  White,  10  A.  B.  R.  329,  121  Fed.  779 
(C.  C.  A.  Ala.,  affirming  9  A.  B.  R.  441). 

99.  Vaccaro  v.  Security  Bank,  4  A.  B.  R.  482,  103  Fed.  436  (C.  C.  A.  Tenn.). 

100.  Brake  v.  Callison,  11  A.  B.  R.  797,  139  Fed.  196  (C.  C.  A.  Fla.);  In  re 
Flint  Hill  Stone  &  Construction  Co.,  18  A.  B.  R.  83,  149  Fed.  1007  (D.  C.  N.  Y.). 

Recording  of  conveyance  does  not  impart  constructive  notice  of  its  fraudulent 
character  to  subsequent  creditors  so  as  to  prevent  the  attacking  of  it  on  the 
ground  that  it  was  made  in  furtherance  of  a  scheme  to  defraud  subsequent  cred- 
itors.    Beasley  v.  Coggins,  12  A-.  B.  R.  355,  57  So.  Rep.  213. 

101.  Bradley  Timber  Co.  v.  White,  10  A.  B.  R.  329.  121  Fed.  779  (C.  C.  A. 
Ala.). 
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number  of  defendants  in  a  fraudulent  conveyance  suit  or  a  creditor's  bill, 
asking  for  an  injunction  against  this  one  and  relie'f  against  that  one  and 
so  forth,  to  join  some_  fraudulent  transferee  as  a  party  defendant  to  the' 
petition  in- bankruptcy  and  to  pray  for  an  injunction  to  issue  upon  him 
forbidding  him  to  dispose  of  the  property  in  controversy;  but  such  joinder 
is  improper  in  bankruptcy.  The  reason  of  it  becomes  evident  on  reflection. 
A  bankruptcy  petition  is  a  proceeding  in  rem  to  determine  the  status  of 
a  person;  the  adjudication  settles  the  status  of  the  defendant  as  a  bank- 
rupt, and  all  the  world  must  take  notice  of  it.  Now,  in  other- proceedings 
in  rem  to  determine  status,  as,  for  instance,  proceedings  for  determining 
one  insane  or  otherwise  non  compos  mentis,  it  would  not  for  a  moment 
be  thought  right ~  practice  to  join  some  dishonest  person  who  had  been 
getting  the  ward's  property  away  from  him  by  fraud,  even  if  the  proceed- 
ings for  the  determination  of  the  ward's  unfitness  to  longer  control  his 
property  were  instituted  precisely  for .  the  purpose  of  enabling,  the  de- 
frauding party  to  be  reached.  So  in  bankruptcy,  a  petition  is  multifarious 
that  unites  with  the  allegations  and  prayer  for  the  adjudication  of  the 
debtor,  allegations  and  prayer  for  the  provisional  seizure  of  the  prop- 
erty by  the  marshal  ;i°2  or  for  an  injunction  against  attaching  cred- 
itors ;i''3  or  for  an  injunction  against  a  receiver  appointed  by  the  State 
court,  forbidding  him  to  dispose  of  certain  property  in  his  hands. ^"^  Sep- 
arate proceedings  must  be  brought.  ^^^ 

Thus,  whether  the  bankruptcy  court  will  or  will  not  have  jurisdiction  over 
assets  of  the  estate  in  the  possession  of  a  State  court  receiver,  is  not  an 
issue  that  can  be  raised  on  the  hearing  of  the  petition  for  adjudication  of 
bankruptcy.^'"' 

And,  whether  or  not  the  preference  which  is  alleged  as  the  act  of  bank- 
ruptcy upon  which  adjudication  of  bankruptcy  is  asked,  is  voidable  as 
against  the  preferred  creditors,  is  not  one  to  be  decided  at  the  adjudication 
on  the  petition.  1"'^ 

And  it  would  be  multifarious  and  without  jurisdiction  to  join  an  assignee 
or  receiver  of  the  bankrupt,  even  when  no  relief  were  sought  against  him.i''^ 

102.  In  re  Kelly,  1  A.  B.  R.  306,  92  Fed.  333  (D.  C.  Tenn.) ;  In  re  Ogles,  1  A. 
B.  R.  671,  93  Fed.  426  (D.  C.  Tenn.);  Mather  v.  Coe,  1  A.  B.  R.  504,  92  Fed.  333 
<D.  C.  Ohio).  See,  for  proper,  practice,  Philips  ■V.  Turner,  S  A.  B.  R.  171,  114 
Fed.  726  (C.  C.  A.  Miss.). 

103.  Mather  v.  Coe,  1  A.  B.  R.  J04,  92  Fed.  333  (D.  C.  Ohio);  In  re  Ogles,- 
1  A.  B.  R.  671,  93  Fed.  426  (D.  C.  Tenn.). 

104.  Mather  v.  Coe,  1  A.  B.  R.  504,  93  Fed.  333  (D.  C.  Ohio);  In  re  Ogles, 
1  A.  B.  R.  671,  93  Fed.  426  (D.  C.  Tenn.). 

105.  Mather  v.  Coe,  1  A.  B.  R.  504,  92  Fed.  333  (D.  C.  Ohio). 

106.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.). 

107.  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A. 
Ohio). 

108.  In  re  Bay  City  Irrigating  Co.,  14  A.  B.  R.  370,  135  Fed.  850  (D.  C.  Tex.). 
But  compare,  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  431,  184  U.  S.  18, 
where  an  assignee  for  creditors  was  joined. 
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§  251.   Petition  a  Pleading  and  to  Conform  to  Usual  Rules.^The 

petition  is  a  pleading,  and  should  conform  to  the  usual  rules  of  pleading 
in  the  manner  of  statement. ^"^ 

§  252.  Thus,  Petition  to  Set  Up  Facts,  Not  Legal  Conclusions.— 

Thus,  the  petition  should  set  up  facts,  not  legal  conclusions. ^i"  Thus,  it 
will  not  do  to  allege  that  the  petitioner  has  a  provable  claim,  but  the 
facts  showing  it  to  be  one  should  be  alleged. '^^ 

In  re  Nelson,  1  A.  B.  R.  63  (D.  C.  Wis.) :  "Issualuli  facts  not  conclusions 
should  be  alleged."     Reversed,  on  other  grounds;  iti  V  A.  B.  R.  142. 

Nor  will  it  do  merely  to  say  that  the  debtor  within  the  preceding  four 
months  had  transferred  property  with  intent  to  prefer,  or  with  intent  to 
hinder,  delay  or  defraud.  The  facts,  showing  these  various  elements  of 
the  cause  of  action,  must  be  alleged. 

§  253.  Pacts  Not  to  Be  Alleged  Argumentatively. — Nor  should  the 
facts  be  alleged  argumentatively. 

In  re  Plotke,  5  A.  B.  R.  175,  104  Fed.  964  (C.  C.  A.  Ills.):  "The  essential 
facts  must  appear  affirmatively  and  distinctly  and  it  is  not  sufficient  that  ju- 
risdiction may  be  inferred  argumentatively." 

§  254.  Pacts  Should  Be  Ultimate  Pacts,  Not  Evidence. — The  facts 
stated  should  be  the  ultimate  facts  and  not  mere  evidentiary  facts. 

In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.):  "*  *  *  the  man- 
ner and  details  of  the  concealment  being  matters  of  evidence  and  not  of  aver- 
ment." 

§  255.  Allegations  in  Mere  Words  of  Statute  Insuflacient ;  Except 
as  to  Fourth  and  Fifth  Acts. — Allegations  in  the  mere  words  of  the 
statute  are  insufficient.i^^ 

In  re  Hark  Bros.,  14  A.  B.  R.  400,  135  Fed.  603  (D.  C.  Pa.):  "There  is  one 
rule,  however,  followed  by  all  the  courts,  that  allegations  of  acts  of  bank- 
ruptcy in  a  petition  in  the  language  of  the  Act  without  setting  forth  any  other 
facts  or  circumstances  are  insufficient." 

In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.):  quoting  U.  S.  v.  Carll, 
105  U.  S.  611:  "'It  is  not  sufficient  to  set  forth  the  offense  in  the  words  of  the 
statute,  unless  those  words  of  themselves  fully,  directly  and  expressly,  without 
any  uncertainty  or  ambiguity,  set  forth  all  the  element.":  necessary  to  consti- 
tute the  offense  intended  to  be  punished.' " 

109.  Clark  v.  Henne  &  Meyer,  11  A.  B.  R.  583,  127  Fed.  288  (C.  C.  A.  Tex.). 

110.  In  re  Cliffe,  2  A.  B.  R.  317,  94  Fed.  354  (D.  C.  Penna.).  Inferentially,  In 
re  White,  14  A.  B.  R.  241,  135  Fed.  199  (D.-C.  Penna.). 

111.  Hoffschlaeger  Co.  v.  Young  Nap,  12  A.  B.  R.  514  (D.  C.  Hawaii).  A  case 
tinder  second  act  of  bankruptcy.  Impliedly,  In  re  White,  14  A.  B.  R.  241,  135 
Fed.  199  (D.  C.  Penn.).  But  compare,  inferentially.  In  re  Hark  Bros.,  14  A.  B. 
R.  400,  135  Fed.  603  (D.  C.  Penn.). 

112.  In  re  Cliflfe.  2  A.  B.  R.  317.  94  Fed.  354  (T).  C.  Pa.^. 
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Except  undoubtedly,  as  to  classes  4  and  5  of  acts  of  bankruptcy,  as  to 
which  the  statutory  words  could  not  well  be  amplified  without  pleading 
merely  evidentiary  facts. 

§  256.  Allegations  of  Residence,  Domicile,  etc.,  Not  to  Be  Made 
Disjunctively. — Allegations  as  to  residence,  domicile,  etc.,  should  not  be 
made  disjunctively. ^^^ 

§  257.  Petition  to  Set  Forth  Essential  Facts  of  Act  Charged, 
Definitely  and  Certainly.-^The  petition  must  allege,  as  fully,  definitely 
and  certainly  as  the  petitioners'  information  permits,  the  acts  charged  and 
the  essential  elements  of  the  cause  of  action  and  of  the  capacity  of  the 
parties  and  of  the  jurisdiction;  and  where  it  is  incomplete  it  must  contaia 
explanation  of  its  lack    oi  completeness. 

Thus,  as  to  allegations  of  the  first  act  of  bankruptcy,  fraudulent  con- 
cealments, removals,  etc.,  the  allegations' must  be  definite  and  certain.^" 

Inferentially,  In  re  White,  14  A.  B.  R.  241,  135  Fed.  199  (D.  C.  Penna.):  "This 
is  a'  demurrer  to  the  petition,  the  second  reason  of  which  alleges  that  it  dous 
not  set  forth  when  the  money  which  is  alleged  is  owing  to  the  several  ore  litors 
became  due,  nor  the  amount  of  the  securities  held  by  the  petitioners,  nor  the 
manner  in  which  the  value  of  the  securities  is  fixed,  nor  does  it  set  forth  when 
the  goods  were  sold.  The  petition  in  this  respect  conforms  to  the  language 
prescribed  by  the  Supreme  Court  under  General  Order  37.  It  is  stated  that 
the  claims  are  for  'goods  s.old  and  delivered,'  and  that  'Haik  Brothers  pur- 
\."hased  the  same  within  one  year  from  this  date,'  to-wit,  the  31st  day  of  Octo- 
ber, 1904,  the  date  of  the  execution  of  the  petition.  It  is  not  necessary  to  state 
when  the  several '  amounts  became  due  as  it  is  alleged  they  have  'provable 
claims'  nor  is  there  anything  to  require  them  to  state  the  amount  of  the  secu- 
rities held,  nor  the  manner  in  which  the  value  of  the  securities  are  fixed.  This 
objection  is  overruled." 

Likewise  as  to  allegations,  of  the  second  act  of  bankruptcy,  preferential 
transfers. 115 

In  re  Ewjng,  8  A.  B.  R.  269,  115  Fed.  707  (C.  C.  A.  N.  Y.):  "The  demurrer 
to  the  petition  for  the  adjudication  of  Ewing  as  a  bankrupt  should  have  been 
sustained  because  the  petition  omits  to  aver  that  any  of  the  payments  alleged 
to  have  been  made  by  Ewing,  the  alleged  bankrupt,  to  Bouvier,  were  made 
with  intent  to  prefer  Bouvier  over  his  other  creditors." 

In  re  Nelson,  1  A.  B.  R.  63,  98  Fed.  76  (D.  C.  Wis.) :  "The  specific  fact  must 
be  alleged  with  time,  place  and  circumstances.''  Reversed,  on  other  grounds, 
sub   nom.    Wilson  v.  Nelson,  7  A.  B.  R.  142,  183  U.  S.  191. 

In  re  Blumberg,  13  A.  B.  R.  343,  133  Fed.  845  (D.  C.  Pa,):     The  allegation 

113.    In  re  Laskaris,  1  A.  B.  R.  480  (Ref.  N.  Y.). 

•114.  In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.);  In  re  Mero,  12  A, 
B.  R.  171,  128  Fed.  630  (D.  C.  Conn.);  In  re  Hark  Bros.,  14  A.  B.  R.  400  (D.  C, 
Penn.);  In  re  Flint  Hill  Stone  &  Construction  Co.,  18  A.  B.  R.  83,  149  Fed 
1007  (D.  C.  N.  Y.). 

115.  In  re  Vastbinder,  11  A.  B.  R.  121,  126  Fed.  417  (D.  C.  Pa.);  Clark  v. 
Henne  &  Meyer,  11  A.  B.  R.  593,  127  Fed.  288  (C.  C.  A.  Tex.). 
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here  was  that  the  transfer  was  made  for  "improper  considerations.''  No  speci- 
fication of  names  nor  amounts  was  made.  The  court  says:  "The  difficulty  of 
pbtaining  accurate  information  concerning  fraudulent  transfers  of  property  or 
preferential  payments. has  been  suggested  as  an  exduse  for  the  vagueness  of  such 
averments  as  are  found  in  this  petition,  and  I  am  not  insensible  that  such  diffi- 
culty may  often  exist.  Due  allowance  should  be  made  for  it,  but  the  petition- 
ing creditors  are  nevertheless  bound  to  as  full  a  disclosure  as  their  information 
may  enable  them  to  make,  supplemented  by  an  explanation  of  its  lack  of  com- 
pleteness, so  far  as  it  may  thus  be  lacking.  Impossibilities  are  not  expected 
of  petitioning  creditors,  more  than  of  other  suitors;  but  they  must  found  their 
case  on  something  more  than  rumor,  or  vague  hearsay,  or  mere  suspicion.'' 

In  re  Flint  Hill  Stone  &  Construction  Co.,  18  A.  B.'R.  83,  149  Fed.  1007  (D. 
C.  N.  Y.) :  "But  here  we  have  no  allegation  that  the  endorsements  were  not 
made  at  the  time,  or  even  that  the  mortgages  were  given  to  secure  indorsements 
past  or  present,  or  that  they  were  given  not  in  due  course  of  business  for  a 
present  full  and  adequate  consideration.  The  petition  is  silent  as  to  the  con- 
sideration. True,  it  says  the  mortgagees  were  indorsers,  but  it  does  not  say  the 
mortgages  were  given  to  secure  such  indorsements.  Nor  is  there  any  allega- 
tion that  the  officers  of  the  corporation  knew  of  its  insolvency  when  the  mort- 
gages were  given.  Neither  does  it  affirmatively  appear  that,  when  the  mort- 
gages were  given,  the  alleged  bankrupt  had  other  creditors.  The  petitioners 
were  creditors  when  the  petition  was  verified,  but  it  is  not  alleged  that  they 
were  such  when  the  mortgages  were  given.  For  anything  that  appears,  the 
chattel  mortgages  were  for  money  borrowed  to  pay  ofi  and  satisfy  all  the  debts 
owing  by  such  corporation,  if  any,  existing  at  the  time  such  mortgages  were 
given'.  If  such  was  the  case,  there  was  neither  intent  to  hinder,  delay  or  de- 
fraud, or  to  prefer  one  creditor  over  another.  There  must  be  an  allegation 
either  that  the  mortgages  were  given  with  intent  to  hinder,  delay  and  defraud 
the  other  creditors  of  the  alleged  bankrupt,  or  that  they  were  given  with  intent 
to  prefer  the  mortgagees  over  the  other  creditors  of  the  corporation.  The 
petition  should  also  allege  that  there  were  other  creditors,  and  that  the  debts 
or  indorsements  secured  by  the  mortgages  were  pre-existing  or  if  then  in- 
curred or  made  that  the  mortgages  were  given  for  an  inadequate  consideration, 
etc.,  as  the  case  may  be.'' 

And  similarly  as  to  allegations  of  the  third  act  of  bankruptcy — failure 
to  vacate  preferential  legal  proceedings. ^^^ 

In  re  Rome  Planing  Mills,  3  A.  B.  R.  124,  96  Fed.  813  (D.  C.  N.  Y.) :  "The 
petition  must  prove  the  entry  of  the  judgment,  the  issue  of  an  execution;  the 
levy  thereunder,  the  debtor's  insolvency  at  the  time  of  the  judgment  and  levy, 
and  also  either  that  the  property  was  actually  sold  at  execution  sale,  or  that  the 
sale  was  advertised  for  a  day  certain  and  that  the  debtor  had  permitted  the 
levy  to  stand  until  the  sale  was  only  five  days  distant." 

In  re  Vastbinder,  11  A.  B.  R.  118,  126  Fed.  417  (D.  C.  Pa.):  "*  *  *  held 
insufficient  where  its  only  allegations  as  to  the  five  days  is  merely  that  the  at- 
tachment 'has  not  to  this  time  been  vacated.' " 

Thus,  the  allegations  as  to  the  claims  of  the  petitioners  and  as  to  the 

116.  In  re  Cliflfe,  2  A.  B.  R.  317,  94  Fed.  354  (D.  C.  Pa.);  In  re  Vetterman,  14 
A.  B.  R.  245,  135  Fed.  443  (D.  C.  N.  H.).  See  Seaboard  Steel  Casting  Co.  v. 
Trigg,  10  A.  B.  R.  594  (D.  C.  Va.). 
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domicile,  residence  or  place  of  business  of  the  debtor,  must  be  made  definite 
and  certain. 

In  re  Plotke,  5  A.  B.  R.  175  (C.  C.  A.  Ills.):  '"The  essential  facts  must  ap- 
pear affirmatively  and  distinctly,  and  it  is  not  sufficient  that  jurisdiction  b< 
inferred  argumentatively.      Wolfe  v.  Ins.  Co.,  148  U.  S.  389,  141  U.  S.  81,  83." 

Hoff^schlaeger  v.  Young  Nap,  12  A.  B.  R.  510  (D.  C.  Hawaii):  "Allegatior 
•of  debt  as  'balance  due  upon  goods,  wares  and  merchandise  sold  and  deliverec 
to  respondent  by  petitioner  at  respondents'  request'  is  sufficient  as  to  the  na- 
ture of  petitioners'  claims.'' 

§  258.  But  No  Greater  Nicety  nor  Fullness  Requisite  than  Na- 
ture of  Facts  Permits. — But  no  greater  nicety  nor  fullness  is  required 
than  the  nature  of  the  facts  will  permit.i^'' 

Thus,  as  to  the  first  act  of  bankruptcy. 

In  re  Mero,  12  A.  B.  R.  171,  128  Fed.  630  (D.  C.  Conn.):  "It  is  important 
that  the  allegations  in  this  respect  shall  be  as  sp.ecific  as  possible  but  it  would 
be  unfair  and  contrary  to  the  spirit  and  purpose  of  the  Bankrupt  Law  to  re- 
-quire  greater  detail  than  it  is  probable  that  creditors  can  furnish.  I  do  not 
think  it  necessary  to  -allege  'in  what  manner  the  said  bankrupt  indicated  his 
intent.' " 

In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.):  "An  averment  in  a 
petition  in  involuntary  bankruptcy  that  the  defendant  at  a  certain  time  re- 
ceived a  specified  sum  of  money  from  a  specified  source,  which  sum  'he  has 
ever  since  concealed  and  secreted  with  intent  to  hinder,  delay  or  defraud  his 
creditors,'  is  not  defective  for  want  of  particularity;  the  manner  and  details  of 
the   concealment  being  matters   of  evidence   and  not  of  averment." 

Thus,  as  to  the  second  act  of  bankruptcy. 

In  re  Lackow,  14  A.  B.  R.  514  (D.  C.  Pa.):  "The  time  of  making  the  pref- 
erential payment  and  its  amount  are  both  specified  and  the  failure  to  state  the 
names  of  the  creditors  is  sufficiently  accounted  for.  If  their  names  had  been 
known,  it  woald  have  been  necessary  to  set  them  forth,  but  I  do  not  think  that 
the  Bankrupt  Law  intended  to  require  from  petitioning  creditors  the  attempt 
to  perform  impossibilities.  If  they  do  not  know  the  names  of  preferred  cred- 
itors, and  cannot  learn  them  by  proper  inquiry  and  investigation,  the  petition 
is  good,  in  my  opinion,  although  it  may  only  aver  in  general  terms  that  the  pay- 
ment has  been  made,  adding  the  reason  why  a  more  specific  allegation  is  not 
possible." 

§  259.  Prescribed  Bankruptcy  Forms  to  Be  Adhered  to  as 
Closely  as  Facts  Permit. — The  regular  forms  prescribed  by  the  Su- 
preme Court  should  be  adhered  to  as  closely  as  the  facts  will  permit.^^* 

Gage  V.  Bell,  10  A.  B.  R.  696,  124  Fed.  371  (D.  C.  Tenn.) :  "It  is  to  be  observed 
that  Form  No.  6  (89  Fed.  xxx,  32  C.  C.  A.  liv)  does  not  contemplate  any  other 
pleading  than  that  of  a  brief  and  simple  denial   (1)  that  the  defendant  debtor 

117.  Inferentially,  but  obiter,  In  re  Hark  Bros.,  14  A.  B.  R.  400,  135  Fed. 
603  (D.  C.  Penna.);  In  re  Vastbinder,  11  A.  B.  R.  121,  126  Fed.  417  (D.  C.  Pa.1. 

118.  Impliedly,  In  re  White,  14  A.  B.  R.  341,  135  Fed.  199  (D.  C.  Penna.). 
See  also,  Bradley  Timber  Co.  v.  White,  10  A.  B.  R.  329.  131  Fed.  779  (C.  C.  A. 
Ala.). 
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has  committed  the  act  of  bankruptcy,  or  (3)  that  he  is  insolvent,  and  (3)  an 
averment  'that  he  should  not  be  declared  a  bankrupt  for  any  cause  in  said 
petition  alleged.'  At  first  I  was  inclined  to  hold  that  no  other  pleading  what- 
ever was  permissible  than  this,  and  that  under  it  any  defense  what- 
fver,  whether  by  demurrer  or  otherwise,  could  bie  made  that  would  defeat  the 
petition  for  any  cause.  But  yielding  to  the  license  given  by  General  Order 
No.  38,  that  the  several  forms  shall  be  observed  and  used  with  such  alter- 
ations as«  may  be  necessary  to  suit  the  circumstances  of  any  particular  caS',-, 
and  conforming  to  the  practice  in  other  districts,  reluctantly  and  with  con- 
stantly increasing  regret,  I  allowed  other  and  special  pleadings  to  be  framed, 
and  now,  as  in  this  case',  in  almost  every  case  there  are  demurrers,  formidable 
answers  after  the  manner  of  pleadings  in  chancery,  with  exceptions,  replica- 
tions, etc.,  until  the  practice  has  departed  from  the  simple  forms  prescribed 
and  degenerated  into  those  of  a  suit  in  equity.  I  doubt  if  this  is  proper 
practice." 

And  the  courts  discourage  the  use  of  the  complicated  forms  used  in  the 
federal  chancery  practice. ^^^  gy^  the  official  forms  are  intended  to  exe- 
•ctite  the  Act  and  not  to  add  to  its  provisions  by  making  that  which  the 
statute  treats  as  immaterial  in  some  cases,  a  material  fact  in  every  case.i^o 
And  the  provisions  of  sec.  57  as  to  the  allegations  required  in  order  to  make 
<lue  "proof"  of  claims  for  participation  in  the  dividends,  need  not  be  com- 
plied with  in  alleging  the  provable  claims  of  the  petitioning  creditors  in  the 
petition  itself. ^^^ 

§  260.  Answering  Over  Waives  Defects. — Defective  or  insufficient 
statements  of  facts  are  waived  by  answeiing  over  without  objection.!^* 
Likewise,  all  formal  or  modal  defects,  not  reaching  to  the  jurisdiction,  are 
waived  by  answering  over.^^^ 

§  261.  Amendments. — Amendments  may  be  allowed  to  bankruptcy 
petitions,  as  to  other  pleadings,  i^* 

119.  Gage  V.  Bell,  10  A.  B.  R.  696,  134  Fed.  371  (ET.  C.  Tenn.);  Bradley  Tim- 
ber Co.  V.  White,  10  A.  B.  R.  339,  131  Fed.  779  (C.  C.  A.  Ala.). 

120.  West  V.  Lea  Bros.,  3  A.  B.  R.  463,  175  U.  S.  590. 

121.  In  re  Brett,  13  A.  B.  R.  493,  130  Fed.  981  (D.  C.  N.  J.);  Hofifschlaeger 
Co.  V.  Young  Nap,  13  A.  B.  R.  510  (D.  C.  Hawaii). 

122.  In  re  Clifife,  3  A.  B.  R.  317,  94  Fed.  354  (D.  C.  Pa.);  Motor  Vehicle  Co. 
V.  Oak  Leather  Co.,  15  A.  B.  R.  804,  141  Fed.  518  (C.  C.  A.  Ills.). 

128.  Leidigh  Carriage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A. 
Ohio). 

124.  Gleason  v.  Smith  Perkins  Co.,  16  A.  B.  R.  605,  145  Fed.  895  (C.  C.  A. 
Pa.).  In  re  Vastbinder,  11  A.  B.  R.  119,  136  Fed.  417  (D.  C.  Pa.),  although  this 
was  not  really  an  amendment  of  the  pleading,  but  simply  of  the  verification.  Obi- 
ter, Woolford  V.  Steel  Co.,  15  A.  B.  R.  31,  138  Fed.  582  (D.  C.  Del.);  In  re  Blum- 
berg,  13  A.  B.  R.  343,  133  Fed.  845  (D.  C.  Pa.);  Beach  v.  Macon  Grocery  Co., 
•9  A  B  R  763,  133  Fed.  736  (C.  C.  A.  Ga.) ;  In  re  Weinman,  2  N.  B.  N.  &  R.  51 
(Ref  Pa)-  In  re  Mercur,  10  A.  B.  R.  505,  133  Fed.  384  (C.  C.  A.  Pa.),  also  2  A. 
B  R  626  (D.  C.  Pa.) ;  In  re  Shoesmith,  13  A.  B.  R.  645,  135  Fed.  684  (C,  C.  A. 
Ills.);  In  re  Clifife,  2  A.  B.  R.  317,  94  Fed.  354  (D.  C.  Pa.);  In  re  White,  14  A. 
B  R.'  341,  135  Fed.  300  (D.  C.  Pa.);  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R. 
■665,  135  Fed.  1000  (C.  C.  A.  Okla.).  Impliedly,  In  re  First  Nat'l  Bank  of  Belle 
Fourche,  18  A.  B.  R.  2^0,  138  Fed.  630  (C.  C.  A.).  Instance,  In  re  Mero,  12  A. 
B.  R.  171,  128  Fed.  630  (D.  C.  Conn.). 
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In  re  Bellah,  8  'A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.) :  "Rule  11  of  the  gen- 
eral orders  in  bankruptcy  deals  with  amendments  to  a  petition  and  schedules,, 
but  was  not  intended  to  abrogate  or  restrict  the  general  power  of  amend- 
ment in  other  respects  vested  in  the  court." 

In  re  Brett,  13  A.  B.  R.  4&2,  130  Fed.  981  (D.  C.  N.  J.):  "If  the  demurrer 
*  *  *  should  be  sustained,  the  petition  should  not  be  dismissed  without 
first  giving  the  petitioners  an  opportunity  to  apply  for  leave  to  amend." 

Obiter,  Wilder  v.  Watts,  15  A.  B.  R.  67,  138  Fed.  436  (D.  C.  S.  C.)i  "Amend- 
ments are  usually  allowed  if  the  ends  of  justice  will  be  promoted,  but,  as  they 
are  not  matters  of  right,  the  court  must  exercise  its  discretion  in  permitting 
them.  The  amendment  proposed  states  a  new  and  iifdependent  cause  of  bank- 
ruptcy, not  related  to  the  original  petition.  The  petitioners  have  given  no- 
reason  why  this  alleged  act  of  bankruptcy  was  not  stated  in  their  first  petition." 

Gleason  v.  Smith,  16  A.  B.  R.  605,  145  Fed. '895  (C.  C.  A.  Pa.):  "The  pow.;r 
of  the  court  to  grant  the  amendment  is  undoubted.  In  the  Bellah  case  *  *  * 
it  was  held  that  General  Order  No.  XI,  which  relates  to  amendment  of  peti- 
tions, was  not  intended  to  abrogate  or  restrict  the  general  power  of  amend- 
ment in  the  court." 

§  262.  Must  Be  "Something  to  Amend  by." — There  must  be  some- 
thing already  in  the  record  by  which  to  amend.  The  right  to  amend  can 
go  no  further  than  to  bring  forward  and  make  effective  that  which  in  some- 
shape  is  already  there. ^^s 

In  re  Mercur,  10  A.  B.  R.  505,  123  Fed.  384  (C.  C.  A.  Pa.):  "The  general' 
right  to  amend,  regardless  of  the  time  which  has  elapsed,  is  abundantly  sus- 
tairied  by  the  authorities.  *  *  *  g^t;  to  do  so  it  is  plain  there  must  be  in 
the  record  as  it  stands  the  substance  of  that  which  is  asked  for;  the  right  to 
amend  can  go  no  further  than  to  bring  forth  and  make  effective  that  which  is- 

in  some  shape  already-  there." 

-  I 

But  the  mere  general  allegation  (not  objected  to  at  the  trial)  of  "other 
preferences"  is  sufficient  to  support  an  amendment,  where  the  facts  actu- 
ally admitted  in  evidence  tend  to  establish  other  preferences. ^^^ 

§  263.  Similar  Acts  of  Series  Added  by  Amendment. — Similar 
acts  of  bankruptcy  in  a  series  of  like  acts  may  be  added  by  amendment. 

Obiter,  White  v.  Bradley  Timber  Co.,  8  A.  B.  R.  672,- 116  Fed.  768  (D.  C. 
Ala.) :  "There  is  some  authority  for  the  proposition  that,  where  the  amend- 
ment offered  shows  acts  of  bankruptcy  of  a  like  character  as  the  one  attejnpted 
to  be  shown  in  the  original  petition  the  amendment  will  be  allowed  or  author- 
ized before  or  at  the  hearing  of  the  cause." 

§  264.  Acts  Occurring  within  Four  Months  of  Application  to 
Amend,   Added. — And   acts   of  bankruptcy,  occurring  within  the   four 

125.  Compare,  Ludowici  Roofing  Tile  Co.  v.  Penn.  Inst.,  8  A.  B.  R.  739  (D. 
C.  Pa.),  involving  the  Mercur  bankruptcy. 

But  see  In  re  Shoesmith,  13  A.  B..R.  645,  135  Fed.  684  (C.  C.  A.  Ills.),  that 
"The  jurisdiction  comes  from  the  Bankrupt  Act  and  is  not  conferred  by  the 
accuracy  and  precision  of  the  averments  made  in  the  petition." 

126.  Motor  Vehicle  Co.  v.  Oak  Lp"-*^*r  Co.,  15  A.  B.  R.  804,  141  Fed.  518  (C. 
C.  A.  Ills.). 
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months  before  the  filing  of  the  application  for  leave  to  amend,  may  be 
.added.127 

§  265.  But  Occurring  before  and  Not  Originally  Referred  to,  Not 
to  Be  Added. — But  an  act  of  bankruptcy  not  referred  to  in  the  original 
petition,  and  occurring  more  than  four  months  before  the  amendment  is 
.asked  for,  may  not  be  added.  "^^^ 

In  re  Haff,  13  A.  B.  R.  362,  135  Fed.  742  (C.  C.  A.  N.  Y.) ;  "The  general  rule 
■seems  to  be  that  an  orig-inal  petition  cannot  be  amended  by  setting  out  therein 
acts  of  bankruptcy  not  referred  to  in  the  original  petition  and  occurring  more 
than  four  months  before  the  application  for  an  order  allowing  the  amendment." 

§  266.  Except,  Where  Two  Petitions  Consolidated  or  Pending  at 
Same  Time,  Earlier  Acts  in   One   May  Be  Adopted  into   Other.— 

Where,  however,  two  petitions  against  the  same  debtor  have  been  consoli- 
dated, or  are  pending  at  the  same  time  in  different  districts,  earlier  acts  in 
■one  may  be  adopted  into  the  other  by  amendment,  under  General  Order 
No.  6.129 

And  compare,  In  re  Sears,  8  A.  B.  R.  713,  117  Fed.  294  (C.  C.  A.  N.  Y.) :  "The 
order  allowing  an  amendment  of  the  petition  by  the  insertion  of  a  special  act  of 
bankruptcy  was  erroneous,  because  it  clearly  appeared  that  such  act  of  bank- 
ruptcy ■was  not  an  earlier  act  than  that  first  alleged,  but  -was  later.  The  case 
is  controlled  by  the  terms  of  General  Order,  No.  6  and  as  that  makes  exp-licit 
provision  for  it  an  amendment  not  -within  its  terms  is  un-warranted." 


127.  In  re  Mercur,  2  A.  B.  R.  626,  95  Fed.  634  (D.  C.  Pa,);  obiter.  In  re 
Haflf,  13  A.  B.  R.  365,  136  Fed.  78  (C.  C.  A.  N.  Y.).  But  compare,  obiter,  White 
-v.  Bradley  Timber  Co.,  8  A.  B.  R.  671,  116  Fed.  768  (D.  C.  Ala.).  Contra,  where 
the  petitioners  were  not  ignorant  of  the  act  and  especially  where  they  par- 
ticipated in  it,  Wilder  v.  Watts,  15  A.  B.  R.  67,  138  Fed.  426  (D.  C.  S.  C). 

128.  Obiter,  In  re  Riggs  Restaurant  Co.,  11  A.  B.-R.  508,  130  Fed.  691  (C.  C. 
A.  N.  Y.).  [1867]  In  re  Cole  &  Hoblitzel,  1  N.  E.  R.  516;  [1867]  In  re  Craft,  2 
N  B.  R.  Ill,  Fed.  Cas.  3,317;  [1867]  In  re  Leonard,  4  N:  B.  R.  562,  Fed.  Cas. 
«,255;  White  v.  Bradley  Timber  Co.,  8  A.  B.  R.- 671,  116  Fed.  768  (C.  C.  A.  Ala.); 
[1867]  Stern  v.  Schonfield,  Fed.  Cas.  13,377;  analogously,  In  re  Stephenson,  2 
A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del.);  In  re  Maund,  1  L.,  R.  Q.  B.  Div.  194 
(1895).  But  compare,  In  re  Shoesmith,  13  A.  B.  R.  645,  135  Fed.  684  (C.  C.  A. 
Ills.).     Contra,  In  re  Strait,  2  A.  B.  R.  308  (Ref.  N.  Y.). 

129.  Wilder  v.  Watts,  15  A.  B,  R.  57,  138  Fed.  426  (D.  C.  S.  C).  Compare, 
obiter,  Gleason  v.  Smith,  16  A.  B.  R.  605,  145  Fed.  895  (C.  C.  A.  Pa.). 

Gen.  Order  No.  6:  "In  casp  two  or  more  petitions  shall  be  filed  against  the 
same  individual  in  different  districts,  the  first  hearing-shall  be  had  in  the  district 
in  which  the  debtor  has  his  domicile,  and  the  petition  may  be  amended  by  insert- 
ing an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions;  and  in 
case  of  two  or  more  petitions  against  the  same  partnership  in  different  courts, 
each  having  jurisdiction  over  the  case,  the  petition  first  filed  shall  be  first 
heard,  and  may  be  amended  by  an  insertion  of  an  allegation  of  an  earlier  act 
of  bankruptcy  than  the  first  alleged,  if  such  earlier  act  is  charged  in  either  of 
the  other  petitions." 
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§  267.  Amendment  to  Make  Pleadings-  Conform  to  Facts  P'roved. 

— Amendment  may  be  allowed  to  make   pleadings   conform   to   the    facts 
proved,  or  will  be  "deemed  made-''^^* 

In  re  Lange,  3  A.  B.  R.  231,  97  Fed.  197  (D.  C.  N.  Y.) :  "Though  these- 
were  not  set  out  in  the  petition,  yet  being  of  like  general  character  as  the  one 
debt  stated,  though  not  for  rent,  they  would  have  been  allowed  to  be  inserted 
in  the  petition  by, amendment,  if  applied  for  before  the  trial;  and  as  the  defend- 
ant cannot  claim  surprise,  all  the  evidence  being  derived  from  his  own  testimony 
to-  his  own  book  entries,  the  amendment  should  be  deemed  made." 

And  where  the  evidence  admitted  actually  proves  another  act  of  bank- 
ruptcy than  the  one  alleged,  the  petition  may  be  amended  to  conform  to 
the  facts  proved.^^i  Similarly,  where  a  new  trial  is  grant'cd  the  originaf 
petition  may  be  amended  to  conform  to  the  facts  developed  at  the  first 
trial.132 

§  268.  Failure  to  Show  Requisite  Number,  and  Amount  or  Na- 
ture of  Claims  Amendable. — The  failure  of  the  petition  to  show  on  its 
face  the  requisite  number  of  creditors  and  amount  of  claims  held  by  them 
is  not  fatal  but  may  be  supplid  by  amendment.^^^ 

In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A.  Okla.) : 
"The  fact  that  there  is  no  averment  that  the  creditors  are  less  than  twelve  can- 
not be  more  fatal  to  the  right  of  the  petitioner  to  an  adjudication  in  bank- 
ruptcy than  the  fact  that  he  has  made  such  an  averment,  which,  upon  the  trial, 
proved  to  be  without  foundation  in  fact.  The  truth  is  that  the  contention  of 
counsel  for  the  respondent  fjils  to  distinguish  between  the  averments  essential 
to  jurisdiction  over  the  subject  matter  and  the  parties  and  those  requisite  to  in- 
voke a  favorable  adjudication  upon  the  petition.  Jurisdiction  of  the  subject 
matter  and  of  the  parties  is  the  right  to  hear  and  determine  the  suit  or 
proceeding  in  favor  of  or  against  the  parties  to  it.  The  facts  essential  to  invoke 
this  jurisdiction  differ  materially  from  those  essential  to  constitute  a  gooti 
cause  of  action  for  the  relief  sought.  A  defective  petition  in  bankruptcy  or  an 
insufficient  complaint  at  law,  accompanied  by  proper  service  upon  the  defend- 
ants, gives  jurisdiction  to  the  court  to  determine  the  questions  it  presents,  al- 
though it  may  not  contain  averments  which  entitle  the  complainant  to  any 
relief;  and  it  may  be  the  duty  of  the  court  to  determine  either  the  question  of 
its  jurisdiction  or  the  merits  of  the  controversy  against  the  petitioner  or  plain- 
tiff.   Allegations  indispensable  to  a  favorable  adjudication  or  decree  include  all 

130.  In  re  Miller,  5  A.  B.  R.  145,  104  Fed.  764  (D.  C.  N.  Y.);  Motor  Vehicle. 
Co.  V.  Oak  Leather  Co.,  15  A.  B.  R.  804,  141  Fed.  518  (C.  C.  A.  Ills.);  Hark  v. 
Allen  Co.,  17  A.  B.  R.  3  (C.  C.  A.  Pa.,  affirming  In  re  Hark  Bros.,  15  A.  B.  R. 
460).  But  compare,  analogously.  In  re  Pierce,  4  A.  B.  R.  554,  103  Fed.  64  (D. 
C.  N.  Y.). 

131.'  In  re  Miller,  5  A.  B.  R.  145,  104  Fed.  764  (D.  C.  N.  Y.) ;  Motor  Vehicle 
Co.  V.  Oak  Leather  Co.,  15  A.  B.  R.  804,  141  Fed.  518  (C.  C.  A.  Ills.). 

132.  In  re  Hark  Bros.,  15  A.  B.  R.  460,  142  Fed.  279  (D.  C.  Pa.,  affirmed  in 
Hark  v.  Allen  Co.,  17  A.  B.  R.  3) ;  Hark  v.  Allen  Co.,  17  A.  B.  R.  3  (C.  C.  A. 
Pa.,  affirming  In  re  Hark  Bros.,  15  A.  B.  R.  460,  142  Fed.  279,  D.  C.  Pa.), 
changing  from  fraudulent  removal,  etc.,  to  preferential  transfer. 

133.  In  re  Beddingfield,  2  A.  B.  R.  355,  96  Fed.  190  (D.  C.  Ga.).  Compare,  to 
same  effect,  In  re  Broadway  Sav.  Trust  Co.,  18  A.  B.  R.  255  (C.  C.  A.  Mo.); 
In  re  First  Nat'l  Bank  of  Belle  Pourche,  18  A.  B.  R.  265  (C.  C.  A.  Mo.).  Con- 
tra, In  re  Stein,  12  A.  B.  R,  364.  130  Fed.  377  (D.  C.  Penn.). 
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those  requisite  to  state  a  complete  cause  of  action,  and  they  comprehend  many 
that  are  not  requisite  to  the  jurisdiction  of  the  suit  or  proceeding.  The  aver- 
ment that  all  the  creditors  of  Smith  were  less  than  twelve  was  not  of  the  former, 
but  of  the  latter,  class.  It  was  not  essential  to  invoke  the  jurisdiction  of  the, 
court  over  the  parties  to  the  procepding  and  the  property  it  involved,  because 
the  act  of  Congress  gave  that  court,  upon  the  filing  of  the  petition  of  the  cred- 
itor, jurisdiction  to  hear  and  determine  the  questions  it  presented,  whether  they 
were  questions  of  jurisdiction  or  upon  the  merits.  Not  only  this,  but  the  aver- 
ment that  the  creditors  were  less  than  twelve  was  not  even  essential  to  a  favor-, 
able  adjudication  upon  the  petition,  because  the  Bankruptcy  Law  provided  that 
if  two  other  creditors,  whose  claims  were  sufficient  in  amount,  joined  in  the 
petition  of  the  cordage  company,  the  court  might  proceed  to  adjudicate  the 
issue  of  bankruptcy  upon  the  merits,  although  the  creditors  exceeded  twelve 
in  number." 

Thus,  amendment  may  be  allowed  to  supply  the  averment  that  there  are 
less  than  twelve  creditors. i**  Likewise,  failure  to  state  the  nature  of  the 
petitioning  creditors'  claims  is  remediable  by  amendment.!^* 

And  in  an  intervening  petition,  amendment  may  be  allowed  to  supply 
such  deficiencies,  if  the  original  petition  was  defective  in  these  partic- 
ulars.18® 

§  269.  Omission  or  Defects  in  So-Called  "Jurisdictional"  Aver-, 
ments  Amendable. — Jurisdictional  as  well  as  other  averments  may  be 
amended  or  inserted.  ^^'' 

In  re  Weinmann,  2  N.  B.  N.  &  R.  51  (Ref. -Pa.):  "A  petition  in  bankruptcy 
may  be  amended  with  respect  to  jurisdictional  averments  as  to  the  residence 
or  place  of  business  of  the  bankrupt." 

Thus,  by  inserting  the  averment  that  the  bankrupt's  creditors  are  less 
than  twelve  in  number  ;i8®  or,  by  inserting  the  residence  or  domicile  of 
one  partner,  jurisdiction  over  one  partner  giving  jurisdiction  over  all.^^^    . 

Or,  by  inserting  the  averment  that  the  bankrupt  is  not  a  wage  earner 
nor  a  farmer."" 

Obiter,  Beach  v.  Macon  Grocery  Co.,  9  A.  B.  R.  762,  120  Fed.  736   (C.  C.  Au 

Ga.) :     "The  petition  in  the  case  is  in  the  form  prescribed  in  general  orders  of 

^  bhe  Supreme  Court,  and  besides  contains  averfnents  consistent  with  the  alleged. 

134.  Inferentially,  In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del..);  Iii 
re  Hafif,  13  A.  B.  R.  362,  136  Fed.  78  (C.  C.  A-  N.  Y.);  In  re  Plymouth  Cordage- 
Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A.  Okla.). 

135.  In  re  White,  14  A.  B.  R.  241,  135  Fed.  199  (D.  C.  Pa.). 

136.  In  re  Haff,  13  A.  B.  R.  362,  136  Fed.  78  (C.  C.  A.  N.  Y.). 

137.  .In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A. 
Okla.).    Obiter,  Woolford  v.  Steel  Co.,  15  A.  B.  R.  31,  138  Fed.  582  (D.  C.  Del.)'. 

138.  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A.. 
Okla.). 

139.  In  re  Blair,  3  A.  B.  R.  588,  99  Fed.  76  (D.  C.  N.  Y.). 

140.  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A. 
Okla.),  quoted  at  §  268;  In  re  White.  14  A.  B.  R.  241  (D.  C.  Pa.);  In  re 
Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.);  In  re  Brett,  12  A.  B.  R.  496, 
130  Fed.  983  (D.  C.  N.  J.);  In  re  Pilger,  9  A.  B.  R.  245,  118  Fed.  206  (D.-C. 
Wis.);  In  re  Mero,  12  A.  B.  R.  171,  128  Fed.  633  (D.  C.  Conn.). 
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bankrupt  being  a  merchant,  and  not  chiefly  engaged  in  tilling  the  soil,  and  for 
that  reason  it  is  probably  sufficient,  or,  if  not  sufficient  because  of.  the  omis- 
sion to  specifically  charge  that  the  alleged  bankrupt  is  not  within  the  excepted 
class,  the  defect  is  one  that  may  be  cured  by  amendment." 

Or,  by  inserting  an  averment  of  requisite  residence  ;i*i  or  an  averment 
that  the  debtor  is  a  corporation  principally  engaged  in  manufacturing,  etc.^^^ 

But  it  has  been  held,  that  a  petition  showing  on  its  face  less  than  $500 
of  debts  belonging  to  the  petitioning  creditors,  cannot  be  amended  to  include 
enough  more  to  make  up  the  jurisdictional  amount  ;^*^  and  that  this  is  so, 
although  the  ones  sought  to  be  added  were  omitted  from  the  original  peti- 
tion through  a  clerical  rnistake.  But  this  seems  an  improper  rule,  if  in  fact 
there  were  sufificient  in  number  originally. 

§  270.  Misnomer — Amendment  Allowable. — Where  a  misnomer  of 
a  party  has  occurred,  the  error  may  be  corrected  by  amendment. i** 

§  271.  Amendment  May  Be  Refused. — Amendment  may  be  refused, 
where  refusal  woul^  not  be  an  abuse  of  discretion. 

Woolford  V.  Steel  Co.,  15  A.  B.  R.  31,  138  Fed.  582  (D.  C.  Del.) :  "Where  two 
petitions  in  involuntary  bankruptcy  were  filed  in  the  District  Court  of  the 
United  States  for  the  District. of  Delaware  against  a  corporation  April  12,  1905, 
each  alleging  only  one  and  the  same  act  of  bankruptcy,  namely,  the  appointment 
because  of  its  insolvency  of  receivers  and  putting  them  in  charge  of  the  prop- 
erty of  the  corporation  December  13,  1904,  by  the  Circuit  Court  of  the  United 
States  for  the  same  district,  and  each  of  the  petitions  was  substantially  de- 
fective, although  curable  by  amendment;  and  where  it  further  appeared  that 
all  of  the  petitioning  creditors  in  each  petition  before  the  appointment  of  re- 
ceivers by  the  Circuit  Court  took  part  in  procuring  or  consented  to  and  ap- 
proved the  appointment  of  receivers  and,  thus,  aided  and  assisted  in  the 
commission  of  the  act  on  which  their  petitions  in  bankruptcy  were  founded; 
and  where  it  further  appeared  that  there  was  no  evidence  that  the  corporation 
.was  insolvent  within  the  meaning  of  that  term  as  used  in  the  Bankruptcy  Act; 
and  where  it  further  appeared  that  the  estate  of  the  corporation  was  in  course 
of  administration  by  the  Circuit  Court  through  its  receivers,  and  that  the  re- 
ceivers had  faithfully,  diligently  and  efficiently  discharged  their  duty,  and  that 
whatever  delay  may  have  occurred  was  the  result  of  causes  over  which  the^, 
had  no  control;  and  where  it  further  appeared  that  the  throwing  of  the  cor- 
poration into  bankruptcy  would  cause  unnecessary  expense,  delay  and  confusion 
in  the  proper  administration  of  its  jproperty:  Held,  that  applications  to  amend 
the  petitions  should  be  denied  and  motions  for  the  dismissal  of  the  petitions 
should  be  granted." 

"If  the  petitions  had  not  been  defective,  the  petitioners  would  have  had  a 
right  under  the  Bankruptcy  Act  to  proceed  to  support  them  by  evidence  and,  if 

141.  In  reWeinmann,  2  N.  B.  N.  &  R.  51  (Ref.  Pa.). 

142.  Obiter,  In  re  First  Nat.  Bank  of  Belle  Fourche,  18  A.  B.  R.  270,  152  Fed. 
64  (C.  C.  A.). 

143.  In  re  Stein,  12  A.  B.  R.  364,  130  Fed.  377  (D.  C.  Penn.). 

144.  Gleason  v.  Smith,  16  A.  B.  R.  606,  145  Fed.  895  (C.  C.  A.  Pa.). 
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successful,  to  have  the  corporation  adjudged  bankrupt,  regardless  of  any  delay, 
confusion  or  expense  attending  such  a  course.  But  the  petitions  being  fatally 
defective,  leave  to  amend  should  not  be  granted,  thereby  withdrawing  the  ad- 
ministration of  the  property  from  the  Circuit  Court,  unless  for  cogent  reasons, 
not  appearing  in  this  case." 

Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  426  (D.  C.  S.  C.) :  "In  aid  of  the 
referee's  conclusion  that  Watts  committed  an  act  of  bankruptcy  in  the  prefer- 
ential payments,  the  attorneys  for  the  petitioner,  pending  the  hearing  before 
me,  asked  leave  to  amend  their  petition,  so  as  to  charge  these  alleged  prefer- 
ential payments  as  acts  of  bankruptcy.  Amendments  are  usually  allowed  if  the 
ends  of  justice  will  be  promoted,  but,  as  they  are  not  matters  of  right,  the 
court  must  exercise  its  discretion  jn  permitting  them.  As  an  adjudication  in  in- 
voluntary .proceedings  puts  a  stigma  upon  the  person  so  adjudicated,  he  ought, 
in  fairness,  to  have  opportunity  of  answering;  and  the  proposed  amendment, 
duly  verified,  should  have  been  served  upon  him.  This  was  not  done.  The 
amendment  proposed  states, a  new  and  independent  cause  of  bankruptcy,  not 
related  to  the  original  petition.  The  petitioners  have  given  no  reason  why  this 
alleged  act  of  bankruptcy  was  not  stated  in  their  first  petition.  They  cannot 
claim  ignorance,  because  one  of  the  alleged  preferential  payments  now,  stated 
as  an  act  of  bankruptcy  was  made  to  parties  who  filed  the  original  petition. 
There  are  respectable  authorities  holding  that  acts  of  bankruptcy  occurring 
subsequent  to  those  stated  in  the  original  petition  cannot  be  allowed  to  be 
brought  in  by  amendment.     *     *     * 

"It  does  not  appear  to  me  that  the  proposed  amendment  is  'clearly  in  further- 
ance of  justice.'  The  petitioners  have  not  shown  any  good  reason,  or  any 
reason  at  all,  why  the  acts  of  bankruptcy  set  up  were  omitted  from  the  original 
petition,  and  have  made  no  excuse  for  such  omission;  and,  as  it  appears  from  the 
whole  case  that  the  alleged  bankrupt  has  no  assets  to  be  administered,  I  fail  to 
see  how  the  interest  of  creditors  can  be  served  by  harassing  him  with  further 
proceedings." 

§  272.  Amendment  to  Make  Partnership  Petition  Out  of  Indi- 
vidual Petitions  Refused. — A  petition  to  have  a  partnership  adjudged 
bankrupt  nunc  pro  tunc  as  of  the  date  of  the  original  adjudication  of  its 
several  members  in  individual  bankruptcy  may  be  refused. ^^^ 

But  where  the  individual  members  have  joined  in  one  petition  with  the 
obvious  intent  to  have  themselves  adjudicated  bankrupt  as  partners  but 
fail  specifically  to  pray  for  the  adjudication  of  the  firm,  the  adjudication 
may  be  amended  nunc  pro  tunc  into  a  partnership  adjudication. 

In  re  Meyers,  3  A.  B.  R.  2«0,  2  N.  B.  N.  &  R.  Ill  (D.  C.  N.  Y.):  "I  have 
no  doubt  that  the  petition  in  the  present  case  was  designed  to  procure  a  firm 
adjudication  and  the  discharge  of  both  bankrupts  from  the  firm  debts.  The 
petition  for  adjudication  is  in  the  form  prescribed  by  the  Supreme  Court  for 
partnership  cases,  except  that  in  the  final  prayer  it  does  not  ask  that  said 
'firm'  may  be  adjudged  bankrupt,  but  only  that  the  petitioners  may  be  adjudged 
bankrupt.  In  the  petition,  however,  they  are  described  as  the  members,  and 
the  only  members,  of  the  firm  of  Meyers  Bros.;  and  the  schedules  show  that  all 
their  debts  were  debts  as  copartners  in  that  firm.     The  order  of  adjudication 

145..  In  re  Mercur,  10  A.  B.  R.  505,  122  Fed.  384  (C.  C.  A.  Pa.,  affirming  8  A. 
B.  R.  275.  739). 
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follows  the  petition,  and  does  not  adjudicate  the  firm  bankrupt,  but  only  the 
two  petitioners.  In  the  notice  for  the  first  meeting  of  creditors,  the  two  peti- 
tioners are  described  as  'formerly  trading  as  Meyers  Brothers.'  A  trustee  was 
appointed  of  the  bankrupt's  estate  and  efifects,  which  under  the  petition  must 
include  their  joint  and  several  estate.'' 

§  273.  Amendment  Relates  Back  to  Date  of  Filing  of  Original. — 

The  amendment  relates  to  and  takes  effect  as  of  the  date  of  the  filing  of 
the  original  petition,  i*^ 

« 
§  274.   Cause  of  Error  to  Be  Stated  in  Application  to  Amend. — 
The  cause  of  the  error  iii  the  original  petition  must  be  stated  in  the  appli- 
cation for  leave  to  amend. ^*'' 

White  V.  Bradley  Timber  Co.,  8  A.  B.  R.  671,  116  F^d.  768  (D.  C.  Ala.) :  In, 
this  case  the  petition  had  been  dismissed  for  lack  of  stating  any  act  of  bank- 
ruptcy, and  the  motion  to  vacate  the  dismissal  and  for  leave  to  amend  failed  to- 
state  reason  for  original  omission.  The  court  says:  "The  authorities  are  to 
the  effect  that,  in  the  application  for  leave  to  amend,  the  petitioners  shall  state 
the  cause  of  the  error  in  the  paper  originally  filed.  It  must  be  shown  that  the- 
petitioners  or  their  attorney  had  no  knowledge  of,  and  could  not  have  ascer- 
tained with  reasonable  diligence,  the  facts  sought  to  be  added  by  the  amend- 
ment, at  the  time  the  original  petition  was  filed,  or  that  the  facts  were  omitted 
by  inadvertence,  mistake,  or  other  reason  which  would  excuse  such  omission."" 

§  275.  Alleged  Bankrupt  to  Have  Reasonable  Time  to  Answer 
Amended  Petition. — An  alleged  bankrupt  has  a  right  to  a  reasonable  time 
to  answer  an  amended  petition. i*^ 

§  276.  Prayer,  Signature  and  Verification. — The  petition  must  con- 
tain a  prayer  for  adjudication, i*^  and  must  be  subscribed  and  verified. 

§  277.  Verification  by  Attorney. — An  attorney  may  verify  a  petitiorr 
for  his  client  under  the  same  circumstances  that  would  authorize  him  to- 
do  so  in  any  other  equity  case  in  the  United  States  Courts.  And  he  may 
do  so  if  he  has  knowledge  of  the  facts  and  his  client  has  authorized  hirrr. 
to  verify,  or  ratifies  his  verification. i^" 

146.  In  re  Shoesmith,  13  A.  B.  R.  645,  135  Fed.  684  (C.  C.  -A.  Ills.);  Bank  w> 
Sherman,  101  U.  S.  403, 

147.  Gen.  Ord.  No., XI;  In  re  Portner,  18  A.  B.  R.  89,  149  Fed.  799  (D.  C.  Pa.). 

148.  Lockman  v.  Lang,  12  A.  B,  R.  497,  132  Fed.  1  (C.  C.  A.  Colo.);  Wilder 
V.  Watts,  15  A.  B.  R.  57,  138  Fed.  426  (D.  C.  S.  C). 

149.  In  partnership  bankruptcies,  a  prayer  that  "said  copartners  may  be  ad- 
judged bankrupt"  is  a  prayer  solely  for  adjudication  of  the  partnership  and 
does  not  include  adjudication  of  its  members  as  individuals,  In  re  Wing  Yick 
Co.,  13  A.  B.  R.  757  (D.  C.  Hawaii). 

150.  Compare,  analogously.  In  re  Roukous,  13  A.  B.  R.  170,  128  Fed.  648  (D. 
C.  _R.  I.).  But  see,  contra  quKre,  In  re  Nelson,  1  A.  B.  R.  63,  98  Fed.  76  (D.  C. 
Wis.).  This  case  was  reversed,  on  other  grounds,  by  the  Supreme  Court  in  Wil- 
iiiMi  V.  Nelson,  7  A.  B.  R.  142,  183  U.  S.  191.  Also,  contra  (obiter).  In  re  Simon- 
son,  Whiteson  &  Co.,  1  A.  B.  R!  197,  92  Fed.  904  (D.  C.  Ky.). 
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Obiter,  In  re  Herzikopf,  9  A.  B.  R.  90,  118  Fed.  Rep.  101  (D.  C.  Calif.) :  "And 
no  other  evidence  of  his  authority  than  the  fact  of  his  admission  to  practice  ii 
the  District  Court  is  required." 

Rogers  v.  Mining  Co.,  14  A.  B.  R.  35S,  136  Fed.  407  (C.  C.  A.  Alaska) :  "May 
be  made  by  the  attorney  in  fact  of  the  petitioning  creditors.'' 

In  re  Hunt,  9  A.  B.  R.  251,  118  Fed.  282  (D.  C.  Iowa):  "In  clause  9  of  sec- 
tion 1  of  the  Bankrupt  Act  jt  is  provided  that  the  word  'creditor'  shall  include 
any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy  and  may  include 
his  duly  authorized  agent,  attorney  or  proxy.  *  *  *  As  it  is  not  declared 
that  the  petition  shall  be  verified  by  the  creditor  in  person,  the  verification  will 
be  sufficient  if  made  by  the  agent  or  attorney  representing  the  creditor,  it  being 
made  to  appear  that  the  affiant  has  knowledge  of  the  facts  verified." 

In  re  Chequasset  Lumber  Co.,  7  A.  B.  R.  87,  112  Fed.  56  (D.  C.  N.  Y.):  "It 
fully  appears  that  the  persons  who  made  the  verifications  were  the  ones  most 
fully  acquainted  with  the  facts  and  apparently  the  only  agents  of  the  corpora- 
tions who  had  the  necessary  knowledge  to  enable  them  to  verify  the  petition.. 
The  verifications  are  deemed  sufficient." 

Obiter,  In  re  Vastbinder,  11  A.  B.  R.  118,  126  Fed.  418  (D.  C.  Pa.):  "There 
can  be  no  doubt  as  to  the  right  of  an  attorney  in  fact  to  make  the  necessary 
oath,  where  the  facts  are  within  his  own  knowledge  and  this  will  be  assumed, 
where  the  oath  is  in  positive  terms." 

In  re  Levingston,  13  A.  B.  R.  357  (D.  C.  Hawaii) :  "An  authorized  agent  is. 
qualified-to  verify  an  involuntary  bankruptcy  petition  when  his  principals  are  at 
a  distance  and  he  is  acquainted  with  the  facts." 

But  the  attorney's  oath  must  be  positive  and  not  qualified. 

In  re  Vastbinder,  11  A.  B.  R.  119,  126  Fed.  417  (D.  C.  Pa.):  "But  in  the- 
present  instance  the  oath  is  not  positive,  but  qualified,  to  the  best  of  the  affi- 
ants' knowledge,  information  and  belief;  rather  loose  terms,  which  may  be 
made  to  mean  anything  or  nothing.  The  difficulty  is,  that  the  facts  which  are; 
affirmed  of  knowledge  are  not  distinguished  from  those  which  are  ba.sed  on 
information,  thus  in  effect  dissipating  the  force  of  the  affidavit.  The  first 
ground  of  demurrer  is,  therefore,  well  taken,  but  as  this  is  an  amendable  defect 
opportunity  will  be  given  to  remedy  it." 

§  278.    Form  of  Oath. — No  particular  form  of  oath  is  requisite. 

In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.):  "While  a  petition  in: 
involuntary  bankruptcy  must  be  signed  and  verified  in  duplicate  by  the  peti- 
tioning creditors,  or  those  authorized  to  represent  them,  the  Bankruptcy  Act 
does  not  provide  or  require  that  such  petition  shall  be  verified  .by  a  formal 
affidavit  or  an  affidavit  of  any  sort,  the  only  provision  applicable  to  the  verifi- 
cation of  such  petition  being  that  'all  pleadings  setting  up  matters  of  facts  shall 
be  verified  under  oath.' " 

§  279.  Agent  to  Allege  Capacity  and  Authority. — ^The  person  veri- 
fying for  a  corporation  or  as  agent  for  another  must  state  his  capacity  and 
that  he  is  authorized. ^^^ 

151.  (1867)  In  re  Sargent,  Fed.  Cases,  No.  13,36K  Authority  of  president  of 
corporation  to  institute  or  join  in  filing  bankruptcy  proceedings  ,  against  a 
debtor,  held  to  be  conclusive  under  the  terms  of  a  certain  by-law,  until  revoked 
by  board  of  directors.  In  re  Winston,  10  A.  B.  R.  171,  123  Fed.  187  (D.  C.  Tenn.).. 
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In  re  Bellah,  8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.):  "A  corporation  can 
act  only  through  its  officers,  or  agents,  and  where  its  name  is  subscribed  by  an 
individual  to  a  petition  in  involuntary  bankruptcy,  and  the  petition  purports  to 
be  verified  by  the  same  person,  it  is  necessary  that  such  person  should  set  forth 
under  oath  or  affirmation  that  he  was  authorized  to  sign  and  verify  the  petition 
on  behalf  of  the  corporation.  The  omission  of  such  an  averment,  unless  reme- 
died, is  fatal;  but  is  not  an  incurable  defect,  jurisdictional  or  otherwise." 

In  re  Levingston,  13  A.  B.  R.  357  (D.'C.  Hawaii):  "The  authority  of  an 
agent  to  act  for  his  principal  in  petitioning  for  adjudication  in  involuntary 
bankruptcy,  is  material  and  should  be  set  forth  in  the  affidavit  or  otherwise 
established." 

§  280.  Amendment  of  Verification  Permitted. — Even  if  the  verifica- 
tion be  irregular  the  petition  will  not,  as  a  rule,  be  stricken  from  the  files; 
for  the  court  will  usually  give  an  opportunily  for  correct  verification  to  be 
inade.i^^ 

§  281.  Each  Petitioner  to  Verify. — The  petition  must  be  verified  by 
each  petitioner.'^s^ 

§  282.  Waiver  of  Objections  to  Verification. — Objections  to  the  veri- 
fication may  be  waived,  i^*  They  may  be  waived  by  the  bankrupt  answering 
over,  where  the  bankrupt  is  the  objecting  party  ;i55  or  by  the  bankrupt  ap- 
pearing and  going  into  the  merits  notwithstanding  his  motion  is  solely  to 
the  jurisdiction  ;i5e  or  by  the  bankrupt's  failure  to  raise  the  objection  within 
the  time  limited  for  pleading,  i^''  Doubtless  there  are  other  things  that 
would  operate  as  waivers. 

152.  In  re  Vastbinder,  11<  A.  B.  R.  119,  126  Fed.  417  (D.  C.  Pa.);  In  re  Bellah, 
8  A.  B.  R.  310,  116  Fed.  69  (D.  C.  Del.).     Inferentially,  Bank  v.  Craig  Bros.,  6 

A.  B.  R.  381,  110  Fed.  137  (D.  C.  Ky.).  Inferentially,  In  re  Nelson,  1  A.  B.  R. 
63,  98  Fed.  76  (D.  C.  Wis.,  reversed,  on  other  grounds,  by  Sup.  Ct,  7  A.  B.  R. 
142). 

153.  Inferentially,  Bank  v.  Craig  Bros.,  6  A.  B.  R.  381,  110  Fed.  137  (D.  C. 
Ky.).  But  that  all  have  not  verified,  is  not  jurisdictional;  and  the  proper  remedy 
is  to  move  for  a  rule  to  r.equire  a  proper  verification,  and  if  the  rule  is  not 
complied  with,  to  move  to  dismiss  the  petition  for  that  reason.  Bank  v.  Craig 
Bros.,  6  A.  B.  R.  381,  110  Fed.  137  (D.  C.  Ky.). 

154.  Failure  to  File  Petition  and  Schedules  at  Time  of  Verification. — Failure 
to  file  the  petition  and  schedules  at  the  time  of  their  verification  is  not  a  juris- 
dictional defect  to  be  taken  advantage  of  after  adjudication.    In  re  Berner,  3  A. 

B.  R.  325  (Ref.  Ohio). 

155.  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  668,  135  Fed.  1000  (C.  C.  A. 
Okla.);  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A. 
Ohio);  In  re  Herzikopf,  9  A.  B.  R.  90,  118  Fed.  101  (D.  C.  Calif.);  In  re  Vast- 
Trinder,  11  A.  B.  R.  118,  126  Fed.  418  (D.  C.  Pa.);  (1867)  Roche  v.  Fox,  Fed. 
Cases,  No.  11,974. 

156.  In  re  Smith,  9  A.  B.  R.  98,  117  Fed.  961  (D.  C.  Conn.). 

157.  In  re  Simonson,  1  A.  B.  R.  197,  92  Fed.  904  (D.  C.  Ky.). 
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Division  3. 

FlUNG  IN   DUPWCATE. 

§  283.  Involuntary  Petition  to  Be  Filed  in  Duplicate. — The  peti- 
tion in  involuntary  bankruptcy  must  be  filed  in  duplicate,  one  copy  for  the 
clerk  to  keep  for  the  files,  the  other  for  service  on  the  bankrupt  with  the  writ 
of  subpoena.     They  are  duplicate  originals. ^^^ 

§  284.   Waiver  by  Appearance. — The  objection  that  it  was  not  filed' 
in  duplicate  is.  waived  by  answering  over  or  general  appearance  within 
four  months  of  the  commission  .of  the  alleged  act  of  bankruptcy. 

In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  668,  135  Fed.  1000  (C.  C.  A.  Ok;a.): 
"The  objection  that  a  petitioner  in  bankruptcy  failed  to  file  a  duplicate  of  his 
petition  is  waived  by  an  answer  by  the  bankrupt  within  four  months  of  the 
alleged  acts  of  bankruptcy  without  presenting  the  objection.'' 

But  it  has  been  held  that,  where  an  involuntary  petition  is  filed  within  the 
four  months  period,  but  the  duplicate  is  not  filed  within  such  period, 
the  proceedings  are  invalidated  and  the  debtor  cannot  be  adjudged  bank- 
rupt ;^^*  even  though  thereafter  the  respondent  appears,  generally,  and 
without  objection. 1^°  But  this  is  not  good  law.  The  object  of  requiring 
the  duplicate  is  to  supply  the  respondent  with  a  copy,  and  he  may  waive  the 
privilege. 

In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  668,  135  Fed.  Rep.  1000  (C.  C.  A. 
Okl^) :  "The  copy  iox  service  on  the  bankrupt  is  for  his  benefit.  The  only 
object  of  requiring  its  filing  is  to  giv#  him  a  copy  of  the  petition,  in  order  to 
enable  him  to  answer  it.  The  right  to  it  is  a  personal  privilege,  which  he  may 
demand  and  secure  or  may  renounce  and  waive.  As  the  only  benefit  of  the 
privilege  is  to  enable  him  more  speedily  and  conveniently  to  answer  the  petition, 
an  answer  without  a  demand  of  the  privilege  is  a  waiver  of  it.  It  stops  the 
bankrupt  from  thereafter  insisting  upon  it,  because  it  leads  the  petitioner  to 
proceed  and  to  incur  expenses  in  reliance  upon  the  renunciation  of  the  privilege 
which  has  become  functus  officio  by  the  answer." 

Division  4. 

Deposit  eor  Costs  and  Poverty  Aeeidavits. 

§  285.  Deposit  for  Costs. — The  party  filing  the  bankruptcy  peti- 
tion, whether  it  be  a  voluntary  or  involuntary  petition,  must  accompany  it 
with  a  deposit  of  $30.00;  $15.00  of  which  is  for  the  referee,  $10.00  for  the 

158.  Bankr.  Act,  §  59  (c) ;  In  re  Stevenson,  2  A.  B.  R.  66,  94  Fed.  110  (D  C 
Del.);  In  re  Bellah,  8  A.  B.  R.  321,  116  Fed.  69  (D.  C.  Del.);  In  re  Plymouth 
Cordage.  Co.,  13  A.  B.  R.  667,  135  Fed.  1000  (C.  C.  A.). 

159.  In  re-Stevenson,  S  A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del,). 

160.  In  re  Stevenson,  2  A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del.);  In  re  Dupre'-, 
8  A.  B.  R.  321,  note,  97  Fed.  28  (D.  C). 
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clerk,  and  $5.00  foi'  the  trustee. is i    The  deposit  is  the  same  in  both  vol- 
untary and  involuntary  bankruptcies. 

§  286.  Indemnity  for  Expenses.— In  addition,  indemnity  for  the  ex- 
penses of  the  referee  also  may  be — and  usually  is  by  rule  of  court — de- 
manded in  advance.  IS  2 

§  287.  Poverty  Affidavit.' — In  cases  of  voluntary  bankruptcy  the  pe- 
titioner may  be  excused  from  making  these  deposits — except  the  indemnity 
for  expenses — upon  filing  what  is  called  a  poverty  affidavit  and  proving 
to  the  satisfaction  of  the  court  an  absolute  inability  to  make  the  deposit. i®* 

§  288.  Showing  May  Be  Demanded  in  Addition  to  Poverty  Affi- 
davit.— The  mere  filing  of  the  poverty  affidavit  is  not  conclusive,  although 
it  is  undoubtedly  prima  facie,  proof.  The  court  may  demand  other  proof ; 
and,  in  practice,  the  prospective  bankrupt  may  be  cr.oss-examined  as  to  his 
inability  to  make  the  deposit.  Merely  that  he  has  no  money,  or  no  property 
except  such  as  is  exempt  from  levy  of  execution,  or  that  it  is  inconvenient 
for  him  to  get  the  money,  will  not  suffice.  There  must  exist  absolute  ina- 
bility to  raise  the  money. 

In  re  Levy,  i  A.  B.  R.  109,  101  Fed.  247  (D.  C.  Wis.):  "Without  adopting 
the  extreme  view  there  expressed  (Sellers  v.  Bell,  2  A.  B.  R.  554,  94  Fed.  801), 
I  am  clearly  of  opinion  that  the  statute  intends  to  exempt  a  petitioner  who  has 

161.  See  Bankr.  Act,  §  40  (a),  as  to  the  deposit  for  the  referee;  §  48  (a)  as  to 
that  for  the  trustee;  and  §  53  as  to  the  clerk's  fee. 

162.  The  clerk  is  also  entitled  to  rein|bursement  for  his  expenses  neces'fearily 
incurred  in  publishing  or  mailing  notices  or  other  papers,  and  may  charge  a 
certain  rate  for  each  notice  he  sends,  not  a^  a  fee  but  as  a  means  of  covering 
his  estimated  expenses  in  publishing  or  mailing  notices.  In  re  Hardware  & 
Furniture  Co.,  14  A.  B.  R.  186,  134  Fed.  997  (D.  C.  N.  Car.). 

Gen.  Order  No.  XXXV:  "1.  The  fees  allowed  by  the  act  to  clerks  shall  be 
in  full  compensation  for  all  services  performed  by  them  in  regard  to  filing  peti-  > 
tions  or  other  papers  required  by  the  act  to  be  filed  with  them,  or  in  certifying 
or  delivering  papers  or  copies  of  records  to  referees  or  other  officers,  or  in 
receiving  or  paying  out  money;  but  shall  not  include  copies  furnished  to  other 
persons,  or  expenses  necessarily  incurred  in  publishing  or  mailing  notices  or 
other  papers. 

"2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full  com- 
pensation for  all  services,  performed  by  them  under  the  act  or  under  these 
general  orders;  but  shall  not  include  expenses  necessarily  incurred  by  them  in 
publishing  or  mailing  notices,  in  traveling,'  or  in  perpetuating  testimony,  or 
other  expenses  necessarily  incurred  in  the  performance  of  their  duties  under 
the  act  and  allowed  by  special  order  of  the  judge. 

"3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full  com- 
pensation for  the  services,  performed  by  them;  but  shall  not  include  expenses 
necessarily  incurred  in  the  performance  of  their  duties  and  allowed  upon  the 
settlement  of  their  accounts. 

"4.  In  any  case  in  which  the  fees  of  the  clerk,  referee,  and  trustee  are  not 
required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition  to  be  ad- 
judged a  bankrupt,  the  judge,  at  any  time  during  the  pendency  of  the  pro- 
ceedings in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  the  estate;  or 
may,  after  notice  to  the  bankrupt,  and  satisfactory  proof  that  he  then  has  or 
can  obtain  the  money  with  which  to  pay  those  fees,  order  him  to  pay  them 
within  a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his  petition  to  be 
dismissed." 

163.  Bankr.  Act,  §  51  (a)   (2). 
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no  means,  from  making  the  preliminary  deposit  of  $25,  and  must  be  fairly  inter- 
ITeted  to  that  end;  that  the  affidavit  in  connection  with  the  schedules  establishes 
prima  facie  right  to  such  exemption,  subject,  however,  to  investigation;  and, 
if  the  inquiry  is  fairly  answered  respecting  available  means,  and  none  appear 
held  by  the  petitioner  when  the  proceedings  were  instituted,  nor  obtainable 
through  his  individual  earnings  or  efforts,  the  exemption  must  be  allowed." 

In  re  Bean,  4  A.  B.  R.  54,  100  Fed.  263  (D.  C.  Vt.) :  The  court  held  that 
money  subject  to  exemption  "may  be  subject  to  an  order  for  payment  of  statu- 
tory fees  which  are  primarily  for  the  benefit  of  the  bankrupt  and  do  not  de- 
pend upon  property  not  exempt  but  upon  absolute  inability.'' 

In  re  Hines,  9  A.  B.  R.  37,  117  Fed.  Rep.  790  (D.  C.  W.  Va.):  "A  fair  con^ 
struction  of  the  above  language  indicates  that  it  was  the  intention  of  the  act  to 
allow  voluntary  bankrupts  to  file  their  petition  without  the  payment  in  advance 
of  the  fees  therefor,  only  in  case  they  did  not  have,  and  could  not  obtain,  the 
money  with  which  to  pay  such  fees.  In  other  words,  if  the  bankrupt  was  abso- 
lutely without  money  or  effects  of  any  kind,  but  was  able  to  borrow  from  his 
friends  money  with  which  to  pay  the  court  costs,  he  could  not  properly  make 
the  affidavit  required  in  this  case,  and  it  would  be  his  duty  to  pay  the  fees, 
^  *  *  The  petitioner  is  not  a  pauper  in  the  sense  of  the  Bankruptcy  Act. 
Exemptions  allowe;d  by  the  statute  were  not  intended  to  cover  exonerations 
from  the  payment  of  the  fees  provided  for  the  court  officers  by  that  act.  Hav- 
ing held  that  the  statute  does  not  confer  upon  a  voluntary  petitioner  in  bank- 
ruptcy the  unqualified  right  to  proceed  upon  his  own  affidavit  as  to  his  pov- 
erty, it  follows  that  if,  from  the  schedule  filed  by  such  petitioner,  facts  appear 
which  are  at  variance  with  such  affidavit,  an  order  should  be  made  requiring 
the  bankrupt  to  deposit  such  fees  before  proceeding  further  with  the  case." 

In  re  Collier,  1  A.  B.  R.  183,  93  Fed.  191«  (D.  C.  Tenn.) :  "It  cannot  be  *  *  * 
the  intention  of  the  statute  to  confer  upon  the  petitioner  the  unqualified  right 
to  proceed  in  bankruptcy  upon  his  own  affidavit  as  to  his  povertj',  nor  that  such 
affidavit  should  be  taken  as  conclusive  of  the  fact.  *  *  *  And  the  court  will 
not  be  satisfied  in  doubtful  cases  until  an  inquiry  has  been  made  into  the  cir- 
cumstances." 

Obiter,  contra.  Sellers  v.  Bell,  3  A.  B.  R.  554,  94  Fed.  801  (C.  C.  A.  Ala.): 
"If  these  ideas  are  to  find  permanent  lodgment  in  the  minds  of  the  judges  of 
the  courts  of  b^kruptcy  and. become  active,  the  carefully  expressed  provisions 
of  the  Bankruptcy  Act  granting  the  right  to  insolfent  debtors  to  present  their 
petition  for  relief  in  some  cases  in  forma  pauperis  will  not  only  be  denied,  but 
this  humane  and  benevolent  bounty  from  the  government  will  be  tortured  into 
a  most  malignant  snare.  It  is  manifest  that  paragraph  4  of  General  Order  35 
relates  only  to  cases  in  voluntary  bankruptcy,  and  the  language  shows  th?t 
there  may  be  such  cases  in  which  the  petitioning  debtor  is  not  required  to  pay 
the  fees  of  the  clerk,  referee,  and  trustee  before  or  at  the  time  of  filing  his  peti- 
tion, although  he  presents  a  schedule  of  piroperty  in  excess  of  the  exemptions  al- 
lowed by  the  law  of  the  State  of  his  domicile  and  surrenders  an  estate  in  bank- 
ruptcy. Otherwise,  it  would  be  futile  to  provide  that  'the  judge  at  any  time  during 
the  pendency  of  the  proceedings  in  bankruptcy  may  order  those  fees  to  be  paid 
out  of  the  estate.'  The  terms  of  the  affidavit,  as  prescribed  by  sec.  53,  are 
'that  he  is  without,  and  cannot  obtain,  the  money  with  which  to  pay  such  fees.' 
This  affidavit  may  well  be  made  in  'cases  in  which  there  is  an  estate  to  be  sur- 
rendered, consisting  not  in  money  or  in  property  that  has  a  market  value  or 
can  be  converted  into  jnoney  by  the  petitioning  debtor  without  substantial 
sacrifice  of  its  value,  and  from  which,  therefore,  he  could  not  obtain  the  money 
in  the  exercise  of  perfect  good  faith  towards  the  court  and  his  creditors.  Up  m 
the  presentation  of  his  petition  and  schedules,  accompanied  by  the  affidavit  in 


208  REMINGTON  ON  BANKRUPTCY.  §  289 

the  terms  of  the  statute,  the  clerk  has  no  option  as  to  filing  the  petition  and  tak- 
ing the  action  thereon  prescribed  by  the  law.  The  judge  of  the  Court  of  Bank- 
ruptcy, on  the  motion  of  parties  interested,  or  on  his  own  motion,  after  notice  to 
the  bankrupt,  may  have  satisfactory  proof  that  the  bankrupt  has  not  made  a  full 
surrender  of  his  assets,  and  that  he  then  has,  or  can  obtain,  the  money  with 
which  to  pay  those  fees."  But  this  case  is  obiter  since  it  was  concerned  with 
an  opposition  to  discharge  on  the  ground  of  having  committed  a  false  oath  in 
swearing  to  a  poverty  affidavit. 

If  afterward  the  court  is  satisfied  that  the  bankrupt  has  obtained  or  can 
obtain  the  money  for  these  fees,  the  judge,  upon  notice  to  the  bankrupt,  may 
order  him  to  pay  them,  on  penalty  of  a  dismissal  of  the  proceedings. i®* 

§  289.  One  Deposit  for  Partnership  and  One  for  Each  Partner 
Adjudicated. — It  has  been  held  that  in  partnership  cases  one  deposit  will 
not  be  enough:  that  there  must  be  one  deposit  for  each  estate  admin- 
istered. ^^^ 

In  re  Harden,  4  A.  B.  R.  31,  101  Fed.  555  (D.  C.  N.  Car.) :  "Other  sections 
•night  be  quoted  to  illustrate  the  provisions  peculiar  to  jftrtnerships,  but  thf 
foregoing  are  sufficient  to  show  a  recognition  of  the  partnership  as  a  distinct 
entity  and  the  legislative  intent  to  recognize  different  estates  when  a  partner- 
ship and  the  individual  partners  are  adjudged  bankrupt — Ijie  sense  in  which  the 
words  'each  estate'  is  used  in  the  section  providing  for  the  payment  of  the 
clerk's  fees.  *  *  *  j^  short  the  proceedings  are  separate,  the  estates  dif- 
ferent. The  only  logical  conclusion  from'  the  act  itself — keeping  in  view  the 
legislative  intent  deducible  therefrom,  'estate'  having  no  restricted  technical 
meaning  but  meaning  the  ownings,  real  and  personal  property,  choses  in  action, 
whatever  may  belong  to  the  person  as  defined  in  the  statute — is  that  Congress 
meant  exactly  what  the  statute  provides.  Clerks  shall  receive  f3r  their  services 
to  each  estate  a  filing  fee  of  ten  dollars,  that  is  ten  dollars  for  filing  the  petition 
and  schedules  of  the  partnership  and  ten  dollars  for  filing  the  petition  and 
schedules  of  each  individual  member  thereof — ten  dollars  tor  each  estate  to  be 
administered.  And  if  Congress  thus  used  the  words  'each  estate'  it  is  not  prob- 
able the  phrase  'in  each  cas^  was  used  in  a  more  restricted  sense.  *  *  *  As 
-the  estates  must  be  kept  separate,  the  petition  and  schedules  being  different, 
many  questions  may  arise  as  to  the  estates  of  the  firm  or  individual  members, 
thus  making  several  cases.  Because  the  papers  are  or  may  be  filed  in  the  same 
file  case,  jacket  or  envelope  does  not  of  necessity  make  them  one  and  the  .same 
case.     *     *     *     My  conclusion  is  that  the  proper  construction  of  the  statute  in 

164.  Gen.  Ord.  No.  XXXV  (4);  Anbnymous,  3  A.  B.  R.  527  (D.  C.  Wash.). 
Apparently  contra.  Sellers  v.  Bell,  3  A.  B.  R.  529,  94  Fed.  801  (C.  C.  A.  Ala.). 
But  this  was  a  case  of  opposition  to  discharge  for  swearing  falsely  that  he  could 
not  obtain  filing  fees. 

In, re  Herbold,  14  A.  B.  R.  119  (D.  C.  Wash.):  In  this  case  the  court,  obiter, 
says  the  bankrupt  may  be  cited  for  contempt  for  not  paying;  but  there  is  no 
authority  for  this  assertion.  Gen.  Order  No.  XXV  prescribes  the  remedy  for 
noncompliance. 

But  the  judge,  not  the  referee  (unless  perhaps  under  local  rule  of  court),  must 
be  the  one  to  make  the  order.  In  re  Plimpton,  4  A.  B.  R.  614,  103  Fed.  775  (D. 
C.  Vt.). 

165.  Obiter,  In  re  Mercur,  10  A.  B.  R.  510  (C.  C  A.  Pa,.).  Contra  (in  a 
voluntary  case).  In  re  Langslow,  1  A.  B.  R.  358,  98  Fed.  869  (D.  C.  N.  Y.). 
Contra,  In  re  Gay,  3  A.  B.  R.  529,  98  Fed.  870  (D.  C.  N.  Y.). 
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proceedings  where  a  petition  is  filed  by  a  partnership  to  have  a  firm  adjudged 
bankrupt,  and  petitions  by  the  individual  members  of  the  firm,  each  petition  and 
the  accompanying  schedules,  constitute  separate  and  distinct  cases,  hence  the 
referee  and  trustee  are  entitled  to  a  fee  of  ten  dollars  and  five  dollars  respectively 
in  each  case — one  on  the  partnership  petition,  and  one  on  the  petition  of  each 
individual  member.  The  general  idea  of  the  bankrupt  law  is  economy  in  its 
administration,  but  above  this  the  law  is  just — ^just  to  bankrupts,  just  to  cred- 
itors, and  was  intended  to  be  just  to  the  officers  of  the  court.  Any  other  con- 
struction would  not  be  in  keeping  with  the  spirit  of  the  law,  but  flagrantly  un- 
just to'  the  officers." 

In  re  Farley  &  Co.,  8  A.  B.  R.  266,  115  Fed.  359  (D.  C.  Va.) :  "The  language 
of  the  act  in  respect  to  the  fees  of  the  referee  and  trustee  is  not  so  plain.  Sec- 
tions 40a  and  48a.  In  each,  the  language  is  a  fee  'in  each  case'  to  be  deposited 
with  the  clerk  at  the  time  the  petition  is  filed.  If  I  am  right  in  thinking  that 
three  petitions  should  have  been  filed  in  the  matter  in  hand,  it  seems  clear  that 
the  word  'case'  as  used  in  the  act  is  intended  to  apply  to  the  duties  of  these  offi- 
cers as  to  each  estate.  And  even  if  separate  petitions  are  not  necessary,  it  still 
does  not  follow  that  the  proceedings  as  to  the  three  separate  estates  constitute 
only  one  'case.'  *  *  *  if  only  a  firm  petition  is  filed  and  a  discharge  of  the 
members  of  the  firm  quoad  the  firm  liabilities  only  is  wanted,  then  only  one  fee 
should  be  allowed  to  each  officer.  In  such  a  case  it  is  true  that  the  several 
estates  of  the  firm  and  the  partners  will  be  involved,  but  only  the  firm  estate 
will  be  administered.  If,  however,  the  partners  seek  discharges,  both  as  against 
the  firm  creditors  and  as  against  their  respective  individual  creditors,  it  is  evi- 
dent that  the  several  estates  must  be  administered.  In  such  cases  several  fees 
are  allowable." 

§  290.  Return  of  Deposit  in  Involuntary  Cases,  but  Not  in  Vol- 
untary.— The  deposit  will  be  returned  to  the  petitioners  in  involuntary 
cases  out  of  the  funds  of  the  estates,  but  in  purely  voluntary  bankruptcies 
it  will  not  be  returned,  because  the  money  deposited  by  the  bankrupt  on 
the  filing  of  his  petition  would  belong  to  his  trustee  in  any  event. 

In  re  Matthews,  3  A.  B.  R.  265,  97  Fed.  773  (D.  C.  Iowa):  "The  provisions 
of  General  Order  No.  10  do  not  apply  to  the  deposit  of  $25,  which  the  clerk, 
under  section  51  of  the  Bankrupt  Afet,  is  required  to  collect  from  the  bankrupt 
when  he  files  his  petition.  The  money  thus  collected  by  the  cjerk  is  intended 
to  cover  the  statutory  fees  to  be  paid  to  the  clerk,  referee,  and  trustee  as  com- 
pensation for  their  services;  and  being  paid  to  the  clerk  when  the  petition  is 
filed,  the  amount  of  the  estate  passing  to  the  trustee  is  lessened  by  that  sum,  and, 
if  this  amount  should  be  now  returned  to  the  bankrupt,  he  would  be  receiving 
part  of  his  estate  as  it  belonged  to  him  before  he  filed  his  petition,  which  estate 
by  the  adjudication  became  in  fact  the  property  of  the  creditors.  The  provis- 
ions of  General  Order  No.  10  are  intended  to  cover  money  which  the  bankrupt  or 
some  third  party  may  be  called  upon  to  furnish  after  the  initiation  of  the  pro- 
ceedings in  order  to  meet  expenses  incurred  by  -the  officer  for  the  purposes 
specially  recited  in  the  order,  which  purposes  do  not  include  the  money  de- 
•pqsited  with  the  clerk  to  meet  the  fees  (not  expei.jes)  of  the  clerk,  referee  and 
trustee.  Money  thus  advanced,  if  the  bankrupt  has  met  the  requirements  of 
the  law  with  respect  to  turning  over  his  estate  to  his  creditors,  is  deemed  to 
have  been  obtained  from  sources  other  than  the  estate  belonging  to  the  cred- 
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itors,  and  therefore  provision  is  made  for  its  repayment  out  of  the  estate.  The 
purpose  of  the  order  is  to  protect  the  officers  from  personal  loss  in  the  perform- 
ance of  their  duties  under  the  Bankrupt  Act,  but  it  is  not  the  intent  of  the  order 
that  the  bankrupt  shall  be  repaid  the  money  which  presumably  he  took  out  of 
his  estate  to  pay  the  fees  of  officers  before  he  filed  his  petition  in  bankruptcy." 

§  291.  Return  Where  Voluntary  and  Involuntary  Petitions  Both 
Pending  and  Adjudication  on  Voluntary. — If  a  voluntary  petition  is 
filed  and  adjudication  had  thereon  during  the  pendency  of  an  involuntary 
petition  against  the  same  debtor,  it  has  been  held  that  the  petitioning  cred- 
itors may  have  their  deposit  and  expenses  repaid  out  of  the  estate  in  the 
voluntary  proceedings.  . 

In  re  Stegar,  7  A.  B.  R.  665,  113  Fed.  978  (D.  C.  Ala.) :  "Creditors  by  com- 
mencing the  involuntary  proceedings,  incur  liability  for  costs  and  attorneys' 
fees,  and,  if  the  petition  be  wrongfully  filed,  for  damages.  They  also  get  in 
position  to  avoid  preferences  and  transfers  which  might  not  be  assailable  on  the 
adjudication  under  the  later  voluntary  petition.  The  court  cannot  deprive  pe- 
titioning creditors  of  these  rights,  or  enlarge  their  liabilities,  by  dismissing 
the  prior  involuntary  proceeding  in  order  to  administer'  the  estate  under  the 
voluntary  petition.  How,  then,  are  the  rights  of  petitioning  creditors  to  be 
saved,  if  they  are  not  allowed  to  proceed,  and  the  administration  of  the  in- 
solvent estate  is  had  under  the  insolvent's  voluntary  petition,  subsequently 
filed? 

"A  debtor  who,  without  appearing  in  an  involuntary  proceeding,  subsequently 
files  a  voluntary  petition,  upon  which  he  is, adjudged  a  bankrupt,  cannot  complain 
of  the  filing  of  the  involuntary.  petitio|i.  The  court  would  never  dismiss  the 
creditor's  petition  under  such  circumstances;  and  unless  the  petition  were  dis- 
missed, or  petitioners  withdrew  it,  there  could  not,  under  the  plain  terms  of  the 
Bankrupt  Act,  be  any  liability  to  the  defendant.  This  liability  out  of  the  way, 
it  would  remain  to  save  the  creditors  harmless  as  to  costs  and  attorney's  fees. 
This  is  easily  effected  by  directing  an  adjudication  on  the  voluntary  proceed- 
ing, staying  the  involuntary  proceeding  in  the  meanwhile,  reserving  to  petition- 
ing creditors  the  right  to  prove  their  costs  and  expenditures  under  the  adjudi- 
cation on  the  voluntary  petition  with  lea-\ft  to  bring  forward  the  involuntary 
petition  if  subsequently  it  be  found  necessary  to  protect  rights  which  could  not 
be  saved  by  adjudication  under  the  voluntary  petition." 

This  case  (In  re  Stegar)  lays  down  doubtful  law,  however,  where  no 
adjudication  nor  finding  is  actually  made  upon  the  involuntary  petition. 
If  creditors  have  not  established  their  right  upon  the  fact?  alleged  by 
them,  why  should  they  be  entitled  to  a  return  of  their  deposit  for  costs 
which  othei-wise  would  not  be  recoverable?  Moreover,  there  is  no  rule 
of  priority  therefor  laid  down  in  the  statute  nor  in  the  Supreme  Court's 
orders. 

There  is  a  tendency  in  the  courts  continually  to  enlarge  the  number  of' 
allowances  to  be  made  out  of  insolvent  estates  beyond  those  limited  in  the 
statute.  So  many  different  claimants  stand  ready  to  dip  into  the  estate 
for  reimbursement  that  creditors  always  are  in  danger  of  being  further 
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And  furth,er  postponed  each  year  in  bankruptcy  administration.  Bpisides 
the  priorities  specifically  granted  by  the  bankruptcy  act  itself,  the  list  of 
.those  entitled  to  reimbursement  out  of  the  estate  has  been  continually 
■extended  by  judicial  construction.  The  tendency  of  the  courts  to  pay 
every  litigant's  expense  bill  out  of  the  estate  is  contrary  to  the  clear  intent 
of  the  act.  Certainly,  if  no  showing  is  made  by  the  petitioning  creditors 
that  they  actually  had  the  right  of  action  alleged  by  them,  they  ought  not 
to  be  reimbursed  their  costs  and  expenses  out  of  the  estate,  simply  because 
the  bankrupt  thereafter  voluntarily  petitions  himself  into  bankruptcy; 


CHAPTER  VII. 

Different  Proceedings  by  or  against  Same  Debtor  Pending  at  Same: 

Time. 

Synopsis  of  Chapter. 
§  292.  'Statement  of  Situation. 

DIVISION  1. 

5  293.  Petition  in  District  of  Domicile  First  to  Be  Heard. 

§  294.  In  Partnership  and  Corporation  Cases  Petition  First  Filed,  First  Heard.. 

§  295.  Other  Hearing  Stayed. 

S  296.  Court  Making  First  Adjudication  Retains  Jurisdiction. 

i;  297.  But  Court  Having  Right  to  Retain,  May  Relinquish. 

§  298.  Amendment  by  Adopting  Earlier  Act  from  Other  Petitions. 

DIVISION  2. 

§  299.  Subsequent  Voluntary  Petition  Allowable  Though   Involuntary  Pending.. 
§  300.  But  Notice  to  Petitioning  Creditors  First,  before  Adjudication  on  Volun- 
tary Petition. 
§  301.  Precedence  to  Involuntary  Petition  Where   Creditor-s'   Rights   Require. 
§  302.  But  Adjudication  on  Voluntary  Petition  an  Absolute  Right  Where  Cred- 
itors' Rights  Not  Imperiled. 
§  303.  Stay  of  Involuntary  Petition  to  Ascertain  Propriety  of  Adjudication  on. 

Voluntary. 
§  304.  Voluntary  and  Involuntary  Petitions  in   Different  Districts — Bankrupt's 
Domicile  Preferred. 

»  DIVISION  3. 

§  305.  Bankruptcy  Proceedings  Absolute  Preference  over  Federal  Equity  Pro- 
ceedings in  Same  District. 

§  292.  Statement  of  Situation. — Sometimes  different  proceed- 
ings are  instituted  contemporaneously  against  the  same  debtor  in  the  same 
or  in  different  jurisdictions;  and  likewise  it  frequently  occurs  that  during 
the  pendency  of  involuntary  proceedings  against  a  debtor  he  files  a  volun- 
tary petition  himself. 

Complications  thus  are  likely  to  arise  requiring  rules  for  the  gTiidance 
of  the  court. 

Division  1. 

Practice  Where  Two  or  More  Involuntary  Bankruptcy  Petiti9NS. 
Are  Filed  against  the  Same  Debtor. 

§  293.  Petition  in  District  of  Domicile  First  to  Be  Heard. — Where 
two  or  more  involuntary  petitions  are  pending  at  the  same  time  against 
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the  same  debtor,  hearing  shall  be  first  had  upon  the  petition  filed  in  the  dis- 
trict where  the  debtor  had  his  domicile. ^ 

This  is  so  in  the  case  of  a  corporation  as  well  as  in  that  of  a  natural  per- 
son, the  word  "individual"  as  used  in  Gen.  Order  VI  being  the  same  as 
"person"  and  including  a  corporation. 

in  re  United  Button  Co.,  13  A.  B.  R.  766  (D.  C.  N.  Y.)':  "While  the  use  of 
the  word  'cannot  be  regarded  as  fortunate  for  the  purpose  of  clear  expression, 
if  the  intent  was  to  include  corporations,  yet  it  is  concluded  with  some  reluc- 
tance that  such  was  the  intent.  It  is  of  the  greatest  importance  that  the  Bank- 
ruptcy Act  should  be  administered  with  the  utmost  harmony  as  regards  the  sev- 
■eral  district  courts,  and  that  each  of  such  courts  'should  concede  freely  what 
is  due  to  a  particular  court  which  has  acquired  jurisdiction  and  first  undertaken 
-the  administration  of  a  bankrupt's  estate.  Priority  of  jurisdictiori  should  carry 
the  right  of  administration,  at  least  where  it  is  followed  by  priority  or  adjudi- 
cation, and,  aside  from  the  compulsion  of  General  Order  VI,  such  rule  would 
•prevail." 

§  294.  In  Partnership  and  Corporation  Cases  Petition  First  Filed, 
First  Heard. — In  the  case  of  a  partnership,  the  petition  first  filed 
will  be  first  heard;*  and  this  is  so  whether  all  the  different  petitions  were 
■filed  by  creditors,  or  all  by  partners,  and  whether  filed  in  different  districts, 
■or  in  the  same  district.  In  case  one  of  the  petitions  be  filed  by  creditors 
and  l;he  other  by  one  of  the  partners,  the  general  orders  prescribe  no  ex- 
press rule,  but  the  petition  first  filed  would  properly  be  the  one  first  heard. 
In  the  case  of  a  corporation  the  same  rule  prevails.^ 

• 

§  295.  Other  Hearing  Stayed. — Hearing  upon  the  other  petitions  may 
be  stayed  until  adjudication  is  made  upon  the  petition  first  heard.* 

§  296.   Court  Making  First  Adjudication  Retains  Jurisdiction. — 

The  court  making  the  first  adjudication  of  bankruptcy  retains  jurisdiction 
over  all  proceedings  therein  until  the  same  are  closed  ;S  and  may  stay  the 
other  proceedings.® 

1.  Gen.  Ord.  VI;  In  re  United  Button  Co.,  13  A.  B.  R.  454,  137  Fed.  668  (D. 
C.  Del.);  In  re  United  Button  Co.,  12  A.  B.  R.  763,  132  Fed.  378  (D.  C.  N.  Y.); 
obiter,  In  re  Waxelbaum,  3  A.  B.  R.  395,  98  Fed.  589  (D.  C.  N.  Y.). 

2.  Gen.  Ord.  No.  VI;  In  re  Sears,  7  A.  B.  R.  279,  112  Fed.  58  (D.  C.  N.  Y.). 

3.  In  re  Tybo  Mining  &  Reduc.  Co.,  13  A.  B.  R.  62,  132  Fed.  697  (D.  C.  Nev.); 
In  re  Elmira  Steel  Co.,  5  A.  B.  R.  484,  517,  528,  109  Fed.  456,  474,  480  (D.  C. 
N.  Y.). 

4.  Gen.  Ord.  No.  VI;  In  re  Tybo  Mining  &  Reduc.  Co.,  13  A.  B.  R.  62,  132 
Fed.  697  (D.  C.  Nev.). 

5.  Gen.  Ord.  No.  VI.  Two  corporations  with  ^property  and  business  so 
commingled  as  to  be  incapable  of  separation,  both  being  bankrupt  were  in  one 
case  treated  as  a  single  corporation.  In  re  Bridge  &  Iron  Co.,  13  A.  B.  R.  304, 
133  Fed.  568  (D.  C.  Kans.). 

6.  In  re  United  Button  Co.,  12  A.  B.  R.  761,  133  Fed.  378  (D.  C.  N.  Y.). 
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§  297.  But  Ooart  Having  Right  to  Retain,  May  Relinquish. — But  the 

court  having  such  right  of  retaining  jurisdiction  shall,  if  satisfied  that  it  is 
for  the  greatest  convenience  of  parties  in  interest,  order  the  case  to  be  trans- 
ferred to  one  of  the  other  courts  where  petitions  have  thus  been  filed.'' 

But  there  must  be  clear  warrant  before  the  court  abandons  its  duty  tO' 
another  court. 

In  re  United  Button  Co.,  13  A.  B.  R.  454,  137  Fed.  668  (D.  C.  Del.):  "Un- 
questionable jurisdiction  of  the  case,  owing  to  the  domicile  of  the .  bankrupt^ 
existing  here,  the  burden  of  satisfying  this  court  that  the  greatest  convenience 
of  the  parties  in  interest  requires  a  removal  of  the  case  to  New  York,  rests  upon, 
those  seeking  such  removal.'  It  is  not  going  far  to  say  that  on  general  prin- 
ciples of  policy  a  court  having  taken  cognizance  of  a  case  within  its  undoubted 
jurisdiction  should  not  abandon  to  other  tribunals  the  performance  of  the- 
duty  it  has  assumed  unless  it  has  clear  warrant  for  so  doing.  The  Bankruptcy 
Act  does  not  define  or  describe  'greatest  convenience'  or  'parties  in  interest,'  as 
those  phrases  are  used  in  §  33  and  General  Order  VI.  Both  expressions  are 
elastic  and  largely  indefinite.  It  is  manifestly  too  narrow  a  construction  of  the- 
phrase  'parties  in  interest'  to  restrict  it  merely  to  unsecured  creditors  in  bank- 
ruptcy. The  bankrupt  is  not  only  literally  but  substantially  a  party  in  inter- 
est. A  creditor  holding  a  security  which  is  sought  to  be  set  aside  by  the  trus- 
tee in  bankruptcy  is  also  a  party  in  interest.  And  it  probably  may  be  stated 
with  accuracy  that  all  persons  whose  pecuniary  interests  are  directly  affected 
by  proceedings  in  bankruptcy  are,  within  the  true  mea'ning  of  §  32  and  General 
Order  VI,  parties  in  interest.  What  may  be  for  the  greatest  convenience  of 
parties  in  interest  does  not  necessarily  depend  upon  only  one  factor  or  circum- 
stance entering  into  the  situation.  Proximity  of  the  place  of  business  of  the- 
bankrupt  to  the  court  entertaining  proceedings  in  bankruptcy,  though  a  circum- 
stance sometimes  entitled  to  weight  is  by  no  means  conclusive,  and  the  same- 
may  be  said  with  respect  to  proximity  to  the  place  of  manufacture.  Proximity 
of  a  majority  of  the  creditors  of  the  bankrupt  in  number  or  in  the  amount  of 
their  claims  is  a  circumstance  which  should  also  be  duly  weighed.  And  the 
same  may  be  said  with  at  least  equal  force  of  a  majority  of  the  debtors  of  the 
bankrupt  in  number  or  in  amount.  Nor  is  the  element  of  expedition  or  of 
economy  in  the  administration  of  the  estate  in  bankruptcy  to  be  lost  sight  of. 
Taking  into  consideration  all  the  circumstances  disclosed  by  the  petition,  affida- 
vits and  exhibits,  this  court  is  not  satisfied  that  the  transfer  of  the  case  in  hand 
to  the  District  Court  for  the  Southern  District  of  New  York  would  be  for  the 
greatest  convenience  of  the  parties  in  interest.  I  do  not  think  that  the  peti- 
tioners have  adduced  the  preponderance  of  evidence  required  of  them  as  those- 
on  whom  the  onus  of  proof  rests,  to  justify  a  removal." 

Contra,  In  re  General  Metals  Co.,  12  A.  B.  R.  770,  133  Fed.  84  (D.  C.  N.  Y.) : 
"Under  these  circumstances,  although  neither  district  afifords  any  very  con- 
spicuously superior  advantages  over  the  other  as  a  place  for  the  administration 
of  the  estate,  I  think  upon  the  whole  that  the  greatest  convenience  of  the  par- 
ties^ in  interest  will  be  subserved  by  having  this  estate  administered  in  Colo- 
rado." 


7.  Gen.  Ord.  No.  VI;  In  re  Waxelbaum,  3  A.  B.  R.  392,  98  Fed.  589  (D  C. 
N.  Y.);  In  re  General  Metal  Co.,  12  A.  B.  R.  770,  133  Fed.  84  (D.  C.  N.  Y.i;. 
In  re  Tybo  Mining  &  Reduc.  Co.,  13  A.  B.  R.  62,  132  Fed.  697  (D.  C.  Nev);  la 
re  Sears,  7  A.  B.  R.  278,  112  Fed.  58  (D.  C.  N.  Y.). 
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"Parties  in  interest"  are  not  to  be  confined  to  unsecured  creditors :  all 
persons,  including  the  bankrupt  himself,  are  comprehended.®  The  burden 
of  proof  is  on  the  parties  desiring  the  transfer.® 

The  wish  of  the  majority  of  the  creditors  is  strong  evidence,  although 
not  conclusive,  as  to  the  "greatest  convenience. "i"  Creditors  who  have  re- 
ceived preferences  which  they  do  not  offer  to  surrender  will  not  be  heard  to 
urge  their  own  convenience.  ^^ 

§  298.  Amendment  by  Adopting  Earlier  Act  from  Other 
Petitions. — The  petition  in  the  case  first  heard  may  be  amended  by 
adding  any  earlier  act  of  bankruptcy  alleged  in  any  of  the  other  petitions  ;'2 
but,  apparently,  not  by  the  addition  of  a  later  act.^* 

In  re  Sears,  8  A.  B.  R.  713,  117  I?ed.  294  (C.  C.  A.  N.  Y.) :  "The  order 
allowing  an  amendment  of  the  petition  by  the  insertion  of  a  further  act  of  bank- 
ruptcy was  erroneous,  because  it  clearly  appeared  that  such  act  of  bankruptcy 
was  not  an  earlier  act  than  that  first  alleged,  but  was  later.  The  case  is  con- 
trolled, by  the  terms  of  General  Order  No.  6,  and,  as  that  makes  explicit  pro- 
vision for  it,  an  amendment  not  within  its  terms  is  unwarranted.  Except  for 
that  provision,  such  an  amendment  would  have  been  permissible,  and  its  allow- 
ance a  reasonable  exercise  of  judicial  discretion;  but  the  provision,  by  implica- 
tion, limits  the  power  of  amendment  to  the  single  case  in  which  an  earlier  act 
of  bankruptcy  is  sought  to  be  incorporated  into  the  petition.'' 

It  seems,  however,  quite  a  misapplication  of  the  rule,  "inclusio  unius, 
exclusio  alterius,"  to  hold  that  the  mere  permission  granted  in  General  Or- 
der No.  6  to  adopt  an  earlier  act  of  bankruptcy  alleged  in  the  superseded  pe- 
tition, excludes  the  adoption  of  a  later  act.  Such  holding  misses  the  very 
object  of  the  general  order,  which,  doubtless,  is  merely  to  prevent  creditors 
losing  the  benefit  of  any*  earlier  act  alleged  in  the  superseded  petition, 
right  to  plead  which  might  not  exist  in  the  petitioning  creditors  of  the  su- 
perseding petition,  because  of  the  expiration  of  the  four  months  period. 

Division  2. 

Practice  Where  Voi,untary  and  Invoeuntary  Bankruptcy  Proceed- 
ings Are  Pending  at  the  Same  Time  against  Same  Debtor. 

§  299.  Subsequent  Voluntary  Petition  Allowable  though  In- 
voluntary Pending. — The  pendency  of  an  involuntary  petition  before  ad- 

8.  In  re  United  Button  Co.,  13  A.  B.  R.  454,  137  Fed.  668  (D.  C.  Del.).  • 

9.  In  re  United  Button  Co.,  13  A.  B.  R.  454,  137  Fed.  668  (D.  C.  Del.). 

10.  In  re  United  Button  Co.,  13  A.  B.  R.  454,  137  Fed.  668  (D.  C.  Del.). 

An  erroneous  transfer  is  not  to  be  corrected  by  motion  to  vacate  or  annnl 
but  by  usual  petitions  for  review  or  appeal.  Kyle  Lumber  Co.  v.  Bush  13  \ 
E    R.  535,  133  Fed.  688   (C.   C.  A.  Ala.). 

11.  In  re  Sears,  7  A.  B.  R.  278,  112  Fed.  58  (D.  C.  N.  Y.) 

12.  Gen.  Order  No.  VI. 

13.  Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  426  (D.  C.  S.  C). 
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judication  will  not  of  necessity  invalidate  a  subsequent  voluntary  petition 
filed  in  the  same  or  another  district. '^* 

In  re  Waxelbaum,  3  A.  B.  R.  392,  98  Fed.  589  (D.  C.  N.  Y.) :  "The  first  peti- 
tion may  be  invalid  for  lack  of  jurisdiction  *  *  *  q^  other  considerations 
may  justify  a  subsequent  voluntary  petition  and  the  question  of  jurisdiction 
must  be  determined  on  each  petition  and  neither  is  necessarily  conclusive  of 
the  other." 

§  300.  But  Notice  to  Petitioning  Creditors  First',  before  Adjudica- 
tion on  Voluntary  Petition. — Where  a  voluntary  petition  is  filed  whilst 
involuntary  proceedings  are  pending,  notice  should  be  given  to  creditors  be- 
fore entry  of  adjudication  is  made  on  the  voluntary  petition,  and  thereupon 
the  court  should  give  priority  to  whichever  petition  seems  proper.^^  But 
if  adjudication  has  already  been  made  on  the  voluntary  petition,  it  is  proper 
practice  for  creditors  to  have  an  order  served  in  the  voluntary  case  upon  the 
bankrupt  to  show  cause  why  the  voluntary  adjudication  should  not  be  va- 
cated and  the  petition  be  dismissed,  i® 

§  301.  Precedence  to  Involuntary  Petition  Where  Creditors' 
Bights  Require. — Precedence  should  be  given  to  the  involuntary  petition 
and  no  adjudication  be  entered  on  the  voluntary  petition  until  the  involun- 
tary petition  shall  have  been  heard  and  decided,  whenever  it  appears  that  if 
the  estate  is  administered  under  the  voluntary  petition  preferences  or  other 
voidable  transfers  will  be  rendered  unassailable  by  reason  of  the  expira- 
tion of  the  four  months  limitation. ^'^  And  an  adjudication  entered  on  the 
voluntary  petition  before  the  hearing-  on  the  involuntary  petition  will  be 

set  aside.i* 

I 

§  302.  But  Adjudication  on  Voluntary  Petition  an  Absolute  Right 
Where  Creditors'  Rights  Not  Imperiled. — But  the  right  of  a  debtor  to 
file  a  voluntary  petition  and  to  be  adjudicated  bankrupt  thereon  cannot 
be  denied  and  precedence  be  given  to  the  involuntary  .proceedings,  where  it 
does  not  appear  that  thereby  voidable  transfers  will  be  rendered  unassail- 
able by  reason  of  the  expiration  of  the  four  months  limitation. 

In  re  Stegar,  7  A.  B.  R.  665,  113  Fed.  978  (D.  C.  Ala.):  "Ordinarily,  how- 
ever, it  is  true  that  the  debtor  has  the  right  to  avail  himself  of  the  benefits  of 
the  Bankrupt  Law  on  his  own  petition,  and  that  this  right  cannot  be  forfeited 
or  rendered  ineffectual  merely  because  the  creditors'  petition  is  first  filed  and 


< 


14.  Compare,  to  same  effect,  under  law  of  1867,  In  re   Canfield,  Fed.  Cases, 
No.  2,380. 

15.  In  re  Dwyer,  7  A.  B.  R.  532,  112  Fed.  777  (D.  C.  N.  Dak.). 

16.  Inferentially,  In  re  Waxelbaum,  3  A.  B.  R.  395,  98  Fed.  589  (D.  C.  N.  Y.). 

17.  In  re  Dwyer,  7  A,  B.  R.  533,  112  Fed.  777  (D.  C.  N.  Dak.).  .  Inferentially, 
In  re  Stegar,  7  A.  B.  R.  665,  113  Fed.  978  (D.  C.  Ala.). 

18.  In  re  Dwyer,  7  A.  B.   R.  532,  112  Fed.  777   (D.  C.  N.  Dak.).     See  post, 
S  442. 
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pending  undetermined  when  the  debtor  files  his  petition.  A  debtor  has  the  un- 
doubted legal  right  to  contest  the  involuntary  proceeding,  which  must  neces- 
sarily be  based  upfen  some  violation  of  the  act,  of  which  the  debtor  may  not  be 
guilty,  and  is  therefore  unwilling  to  be  adjudged  guilty,  although  desirous  to 
have  his  estate  distributed  among  creditors  on  his  own  petition.  The  debtor 
is  not  bound  to  postpone  this  right  because  of  the  involuntary  proceeding,  and 
may,  unless  he  has  waived  the  right,  push  his  own  proceeding,  and  at  the  same 
tinie  contest  the  creditors'  proceeding.  A  voluntary  and  involuntary  petition 
are  filed  in  different  rights,  and  based  on  different  grounds,  though  the  effects  of 
the  adjudication  may  be  the  same  in  each  proceeding.  The  two  petitions  not 
being  filed  in  the  same  right,  (lor  based  on  the  same  cause,  and  an  adverse 
judgment  to  the  petitioning  creditors  being  no  bar  to  an  adjudication  on  the 
\oluntary  proceeding,  the  mere  pendency  of  a  prior  involuntary  petition,  upon 
which  there  has  been  neither  hearing  nor  adjudication,  is  not  ground  for  abate- 
ment of  the  subsequent  voluntary  petition." 

But  the  adjudication  on  the  subsequently  filed  voluntary  petition  will  not 
invalidate  the  involuntary  proceedings. ^^ 

§  303.  Stay  of  Involuntapry  Petition  to  Ascertain  Propriety  of  Ad- 
judication on  Voluntary. — The  involuntary  proceedings  need  not  be  dis- 
missed but  may  be  stayed  until,  in  the  course  of  the  administration  of  the 
voluntary  proceedings,  it  is  ascertained  that  creditors'  rights  would  be  preju- 
diced, whereupon  trial  may  be  had  upon  the  involuntary  petition.^* 

§  304.  Voluntary  and  Involuntary  Petitions  in  Different  Districts 
— Bankrupt's  Domicile  Preferred. — Where  the  involuntary  and  the 
voluntary  petitions  have  been  filed  in  different  districts,  the  case  should  be 
heard  in  the  district  of  the  bankrupt's  domicile,  or  else  transferred  to  the 
district  where  it  would  be  for  the  greatest  convenience  of  the  parties  in  ia- 
terest.2i 

19.  Gleason  v.  Smith,  16  A.  B.  R.  606,  145  Fed.  895  (C.  C.  A.  Pa.). 

20.  In  re  Stegar,  7  A.  B.  R.  665,  113  Fed.  978  (D.  C.  Ala.). 

Deposit  for  Costs. — As  to  the  right  of  the  petitioning  creditors  in  the  in- 
voluntary case  to  reimbursement  of  their  deposit  for  costs  and  their  expenses 
out  of  the  voluntary  case,  see  ante,  ch.  VI,  §  285,  et  seq. 

Proof  of  claims  or  acceptance  of  dividends  in  the  voluntary  proceedings  will' 
not  be  a  bar  or  waiver  of  the  right  to  prove  the  claims  under  the  involuntary- 
proceedings.  In  re  Stegar,  7. A.  B.  R.  665,  113  Fed.  978  (D.  C.  Ala.). 

Consolidation  of  voluntai-y  and  involuntary  proceedings  "without  prejudice" 
does  not  mean  that  adverse  claimants  who  have  obtained  possession  by  replevin 
after  the  filing  of  the  petition  shall  be  permitted  to  retain  possession.  In  re 
Briskm'an,  13  A.  B.  R.  57,  133  Fed.  201  (D.  C.  N.  Y.). 

As  to  voluntary  and  involuntary  petitions  in  the  same  court  under  the  law  of 
1867:  In  re  Stewart,  3  N.  B.  Reg.  109,  Fed.  Gas.,  No.  13,419;  In  re  Wielarski, 
4  N.  B.  Reg.  390,  Fed.  Cases,  No.  17,619;  In  re  Flanagan,  5  Sawy.  312,  18  N,  B. 
Reg.  439,  Fed. -Cases,  No.  4,850;  In  re  Canfield,  Fed.  Cases,  No.  2,380. 

21.  In  re  Waxelbaum,  3  A.  B.  R.  392,  98  Fed.  589  (D.  C.  N.  Y.). 
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Division  3. 

Peactice  Where;  Federai,  Equity  Proceedings  in  t^j;  United  States 
Circuit  Court  in  Which  a  Receiver  Is  in  Charge  oe  the  Assets 
Are  Pending  in  the  Same  District  Wherein  the  Involuntary 
Bankruptcy  Petition  Is  FieEd. 

§  305.  Bankruptcy  Proceedings  Absolute  Precedence  over  Federal 
Equity  Proceedings  in  Same  District. — Where  federal  equity  proceed- 
ings, not  in  bankruptcy,  are  pending  in  the  same  district  where  the  involun- 
tary bankruptcy  petition  is  filed,  the  creditors  have  the  absolute  right  to  pro- 
ceed with  the  bankruptcy  proceedings  regardless  of  expenses,  delay  or  in- 
convenience or  the  fact  that  it  would  be  to  the  best  interests  of  the  great 
majority  of  the  creditors  to  have  the  assets  administered  in  the  United 
States  Circuit  Court. 

Obiter,  Woolford  v.  Steel  Co.,  15  A.  B.  R.  36,  138  Fed.  582  (D.  C.  Del.) :  "If 

the  petitions  were  not  defective,  the  petitioners  would  have  a  right  under  the 

Bankruptcy  Act  to  proceed  to  support  them  by  evidence,  and,  if  successful,  to 

'  have  the  Diamond  State  Steel  Company  adjudged  bankrupt,  regardless  of  any 

delay,  confusion  or  expense  attending  such  a  course." 

But  if  the  petition  in  bankruptcy  is  defective  the  court  may  take  into  ac- 
count the  unwisdom  of  the  bankruptcy  proceedings  in  passing  upon  an  ap- 
plication for  leave  to  amend  and  may  refuse  amendment  where  ordinarily  it 
would  have  alLwed  amendment.^^ 

22.   Woolford  v.  Steel  Co^  15  A.  B.  R.  ?\  138  Fed.  582  (D.  C.  Del.). 


CHAPTER  VIII. 

Commencement    of    Pkoceedings,    Service    oe    Process    and    Rui^e 

Days  for  Pleadings. 

Synopsis  of  Chapter. 

§  306.  Filing  of  Petition  Commencement  of  Proceedings. 

§  307.  Service  of  Process,  According  to  Federal  Equity  Practice, 

§  308.  Service  by  Publication. 

§  309.  Provisions  as  to  Service  Directory,  Not  Mandatory. 

§  310.  Apply  to' Partnership  Petitions  Filed  by  One  Partner. 

§  311.  Delay  in  Serving  Subpoena. 

§  312.  Manner  of  Service. 

§  313.  Bankrupt's  Waiver  of  Improper  Service,  etc. 

§  314.  Voluntary  Appearance. 

-§  315.  Answer  Day. 

§  316.  May  Be  Extended. 

§  306.  Piling  of  Petition  Commencement  of  Proceedings. — The  fil- 
ing of  the  petition  is  the  commencement  of  proceedings.^  It  is  the  time  of 
the  filing  of  the  petition,  not  that  of  the  issuance  nor  service  of  the  subpoena 
thereon  that  controls. ^  The  petition  is  "filed"  when  delivered  to  the  clerk 
and  marked  "filed"  even  though  not  delivered  at  the  office  nor  during  office 
hours.^  As  previously  noted  (§  190)  in  voluntary  cases  only  one  petition 
is  to  be  filed,  although  it  is  to  be  accompanied  by  triplicate  copies  of  the 
schedules ;  but  in  involuntary  cases,  on  the  other  hand,  the  petition  must  be 
prepared  and  filed  in  duplicate — one  for  the  court,  the  other  for  service  on 
the  alleged  bankrupt. 

§  307.  Service  of  Process,  According  to  Federal  Equity  Practice. 

— Service  of  process  shall  be  by  service  of  the  duplicate  petition  and  sub- 
poena according  to  federal  equity  practice,  except  that  it  is  returnable  within 
fifteen  days;  unless  longer  time  be  fixed  by  the  judge.* 

§  308.  Service  by  PuTblication. — If  personal  service  is  not  avail- 
able, then  service  is  to  be  had  by  publication ;  and  such  publication  is  to  be 

1.  In  re  Hicks,  6  A.  B.  R.  182,  107  Fed.  910  (D.  C.  Vt.).  As  to  effect  of  delay 
in  filing  petition  after  same  sworn  to,  see  ante,  footnote  to  §  282. 

2.  In  re  Appel,  4  A.  B.  R.  722,  103  Fed.  931  (D.  C.  Neb.);  In  re  Lewis,  1  A. 
B.  R.  458,  91  Fed.  632  (D.  C.  N.  Y.);  Shulte  v.  Patterson,  17  A.  B.  R.  99  (C.  C. 
A.  Iowa);  In  re  Stein,  5  A.  B.  R.  288,  105  Fed.  749  (C.  C.  A.). 

3.  In  re  Wolf,  2  A.  B.  R.  322  (D.  C.  N.  J.). 

4.  See  Bankr.  Act,  §  18  (a) :  "Upon  the  filing  of  a  petition  for  involuntary  bank- 
ruptcy, service  thereof,  with  a  writ  of  subpoena,  shall  be  made  upon  the  person 
therein  named  as  defendant  in  the  same  manner  that  service  of  such  process 
is  now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of  the 
United  States,  except  that  it  shall  be  returnable  within  fifteen  days,  jnless  the. 
judge  shall  for  cause  fix  a  longer  time." 
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in  accordance  with  the  federal  equity  practice  relative  to  enforcing  liens, 
except  that  the  order  shall,  unless  otherwise  directed  by  the  judge,  be  pub- 
lished not  more  than  once  a  week  for  two  consecutive  weeks, 'the  return 
day  to  be  ten  days  after  the  last  publication,  unless  the  judge  fixes  a  longer 
time.^ 

§  309.   Provisions  as   to    Service   Directory,    Not   Mandatory. — 

The  provisions  of  Bankrupt  Act,  §  18  (a),  as  to  service  of  process,  are 
directory  and  not  mandatory,  and  failure  to  proceed  in  accordance  therewith 
will  not  render  the  adjudication  void,  although  it  may  be  irregular  iand  sub- 
ject to  correction  on  error.^ 

§  310.    Apply  to  Partnership  Petitions  Filed  by  One  Partner. — 

The  provisions  of  Bankrupt  Act,  §  18  (a),  as  to  service  of  process,  etc., 
apply  to  partnership  cases  filed  by  one  or  more,  but  less  than  all,  the  i)art- 
ners.  Where  the  nonjoining  partner  or  partners  can  be  found  personal  serv- 
ice must  be  had,  but  if  personal  service  cannot  be  had,  upon  filing  an  affi- 
davit to  that  effect,  an  order  of  publication  will  be  made.'^ 

§  311.  Delay  in  Serving  Subpoena. — Long  delay  in  ?ervins|  the  sub- 
poena or  in  the  bankrupt's  entering  of  appearance  does  not  necessarily  affect 
jurisdiction.* 

§  312.  Manner  of  Service. — Service  shall  be  made  in  the  same  manner 
as  in  federal  equity  practice. ^  Thus,  in  the  absence  of  the  respondent 
from  his  usual  place  of  abode,  service  of  the  petition  and  s'.ibi)Q:;na,  by 
delivering  to  and  leaving  a  copy  with  some  adult  person  who  is  a  "member 
of  or  resident  in  his  family"  at  such  place,  is  good  service.^"  And  publica- 
tion in  such  case  is  unnecessary.  ^^ 

Thus,  leaving  the  subpoena  with  the  clerk  of  the  hotel  of  which  the  al- 
leged bankrupt  is  proprietor  and  where  he  usually  resides,  is  valid  service.^^ 
A  foreign  corporation  having  its  principal  place  of  business  within  the  dis- 

5.  See  remainder  of  Bankr.  A^t,  §  18  (a) :    "But  in  case  personal  service  can 
•  not  be  made,   then  notice   shall   be   given  by  publication  in   the   same   manner 

^nd  for  the  same  time  as  provided  by  law  for  publication  in  suits  to  enforce  a 
legal  or  equitable  lien  in  the  Courts  of  the  United  States  except  that,  unless  the 
judge  shall  otherwise  direct,  the  order  shall  be  published  not  more  than  once  a 
week  for  two  consecutive  weeks  and  the  return  day  shall  be  ten  days  after  the 
Inst  publication  unless  the  judge  shall  for  cause  fix  a  longer  time." 

6.  In  re  Stein,  5  A.  B.  R.  288,  105  Fed.  749  (C.  C.  A.). 

7.  In  re  Murray,  3  A.  B.  R.  601,  96  Fed.  600  (D.  C.  Iowa). 

8.  In  re  Frischber^,  8  A.  B.  R.  607  (D.  C.  N.  Y.) ;  In  re  Stein,  5  A.  B.  R.  288, 
105  Fed.  749  (C.  C.  A.);  In  re  Lewis  &  Bro.,  1  A.  B.  R.  458  (D.  C.  N.  Y.); 
Gleason  v.  Smith,  16  A.  B.  R.  606,  145  Fed.  895  (C.  C.  A.  Pa,). 

9.  As  to  the  manner  of  service  of  process  on  a  lunatic,  see  In  re  Burke,  5  A. 
B.  R.  843  (D.  C.  Tenn.).  As  to  the  fees  of  marshal,  see  post,  "Costs  of  Ad- 
ministration." 

10.  In  re  Norton,  17  A.  B.  R.  504,  148  Fed.  301  (D.  C.  N.  Y.). 

11.  In  re  Norton,  17  A.  B.  R.  504,  148  Fed.  301  (D.  C.  N.  Y.). 

12.  In  re  Risteen,  10  A.  B.  R.  494,  122  Fed.  732  (D.  C.  Mass.). 
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trict  may  be  served  by  service  upon  the  commissioner  of  .corporations  of 
the  State  where  he  is  the  duly  appointed  attorney  of  the  corporation  to  re- 
ceive service. 13  But  the  writ  of  subpoena  need  not  contain  the  special  mem- 
orandum mentioned  in  Equity  Rule  12. i*  It  is  iiriproper  to  serve  a  receiver 
in  charge  of  the  assetg  of  the  alleged  bankrupt.!^  Service  on  a  director 
chosen  at  an  adjourned  session  of  the  annual  meeting  is  priDper  rather  than 
upon  one  chosen  at  special  meeting,  the  ijnaer  not  being  ousted  from 
office.i« 

§  313.  Bankrupt's  Waiver  of  Improper  Service,  etc. — The  bank- 
rupt waives  objections  to  the  jurisdiction  for  failure  to  make  proper  service, 
and  for  improper  verification  of  the  petition,  and  that  it  was  not  filed  in 
duplicate,  by  appearing  and  going  on  the  stand  to  prove  facts  that  would 
only  be  material  on  the  merits. ^'^ 

§  314.  Voluntary  Appearance. — The  bankrupt  may,  of  course,  volun- 
tarily appear  and  consent  to  the  adjudication. i*  And  this,  although  after 
long  delay  and  when  no  subpoena  has  been  served.  But  of  course  he  may 
not  consent  thereto  where  he  has  not  had  his  residence,  domicile  or  princi- 
pal place  of  business  in  the  district  the  requisite  period  of  time. 

§  315.  Answer  Day. — The  bankrupt  or  any  creditor  may  appear  and 
plead  to  the  petition  within  five  days  after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow. i® 

§  316.  May  Be  Extended. — The  time  to  answer  may  be  extended  by  or- 
der of  the  court.20  But  the  court  must  make  the  order  and  a  mere  exten- 
sion of  time  by  agreement  is  not  operative  unless  all  creditors  consent,  or 
unless,  on  notice  to  all,  none  object.*^ 

13.  In  re  Magid  Hope  Silk  Co.,  6  A.  B.  R.  610,  110  Fed.  352  (D.  C.  N.  Y.). 

14.  In  re  Wing  Yick  Co.,  13  A;  B.  R.  360  (D.  C.  Hawaii). 

15.  In  re  Bay  City  Irrigation  Co.,  14  A.  B.  R.  370,  135  Fed.  850  (D.  C.  Tex.). 
1«.  In  re  Plasmon  Co.,  14  A.  B.  R.  487  (D.  C.  N.  Y.). 

17.  In  re  Smith,  9  A.  B.  R.  98,  117  Fed.  961  (D.  C.  Conn.). 

18.  In  re  Frichsberg,  8  A.  B.  R.  607  (Special  Master,  N.  Y.,  affirmed  by  D. 
C).  Bankruptcy  proceedings  may  be  instituted  and  process  may  issue  though 
there  may  be  a  vacancy  in  the  district  judgeship  at  the  time,  In  re  Urban  and 
Suburban,  13  A.  B.  R.  687  (D.  C.  N.  J.). 

19.  Bankr.  Act,  §  18  (b). 
80.   Bankr.  Act,  §  18  (b). 

21.   In  re  Simonson,  et  al.,  1  A.  B.  R.  197,  92  Fed.  904  (D.  C.  Ky.). 


CHAPTER  IX. 
Intijrvbning  op  Creditors  in  Opposition  to  Petition. 
Synopsis  of  Chapter. 

§  317.  Intervention  of  Creditors  to  Resist  Petition. 

§  318.  No  Intervention  to  Contest  Voluntary  Petition. 

i  319.  "At  Any  Time." 

^  320.  Attaching  Creditor,   etc.,  May  Intervene  without  Surrendering  Property 

Attached. 
8  331.  Mere  Lienholder,  unless  Also  Creditor,  May  Not  Intervene. 
§  323.  Objection  to  Improper  Intervention,  by  Motion  to  Strike  from  Files. 

§  317.  Intervening  of  Creditors  to  Resist  Petition. — Creditors,  and 
persons  claiming  to  be  creditors,  may  intervene  to  resist  the  adjudicating 
of  the  debtor  to  be  a  bankrupt,  as  well  as  to  contend  fcM-  it.' 

In  re  Billing,  17  A.  B.  R.  89  (D.  C.  Ala.):  "It  is  often  vital  to  the  interests 
•of  creditors  that  the  debtor's  business,  though  in  a  critical  condition,  be  not 
taken  out  of  his  control.  The  owner,  left  to  the  conduct  of  the  business,  may 
mend  his  fortunes,  and  save  loss  to  the  creditors,  when  a  trustee  or  receiver 
could  not  take  the  business  and  do  as  well.  In  recognition  of  this  interest  of 
the  creditor  in  his  debtor's  remaining  in  control  of  his  own  affairs,  the  statute 
authorizes  the  creditor  to  intervene  in. involuntary  proceedings,  to  prevent  his 
debtor  from  being  put  in  bankruptcy,  unless  he  be  insolvent  and  has  committed 
an  act  of  bankruptcy." 

But  the  right  of  intervention  should  not  be  abused  where  the  debtor  is 
dearly  insolvent  and  has  undoubtedly  committed  the  act  of  bankruptcy 
urged. 

Obiter,  In  re  Billing,  17  A.  B.  R.  89  (D.  C.  Ala.):  "This  provision  was  in- 
tended to  arm  the  creditor  with  effective  means,  placed  directly  in  his  own 
keeping,  of  assisting  the  debtor  to  resist  an  improper  effort  to  force  him  into 
bankruptcy,  and  also  to  give  the  creditor  like  effectual  means  of  preventing 
his  debtor  and  petitioning  creditors  from  colluding  to  bring  about  the  adjudi- 
cation, when  the  debtor  is  not  insolvent  and  has  not  committed  an  act  of  bank- 
ruptcy, and  is  unwilling  to  institute  voluntary  proceedings.  It  was  not  within 
the  contemplation  of  the  statute,  when  the  debtor  is,  in  fact,  insolvent,  and  has 
committed  an  act  of  bankruptcy,  to  give  to  the  creditor  the  right  to  contest  the 
adjudication,  merely  to  keep  alive  a  lien  or  levy,  which  would  be  destroyed  if 

1.  Bankr.  Act,  §  18  (b) :  "The  bankrupt  or  any  creditor  may  appear  and 
plead  to  the  petition  within  five  days  after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow." 

Also,  §  59  (f) :  "Creditors  other  than  original  petitioners  may  at  any  time 
enter  their  appearance  and  join  in  the  petition,  or  file  an  answer  and  be  heard 
in  opposition  to  the  prayer  of  the  petition." 

Goldman  v.  Smith,  1  A.  B.  R.  266,  93  Fed.  182  (D.  C.  Ky.) ;  Ayres  v.  Cone, 
14  A.  B.  R.  739,  138  Fed.  783  (C.  C.  A.  S.  D.) ;  In  re  Moench  &  Sons,  10  A.  B. 
R.  590,  123  Fed.  965  (D.  C.  N.  Y.).  Instance,  In  re  Taylor,  4  A.  B.  R.  515,  102 
Fed.  728  (C.  C.  A.  Ills.). 
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the  petition  be  not  defejated;  for  that  is  contrary  to  the  spirit  and  purpose  of  the 
bankruptcy  law.  The  contest  of  the  petition  for  the  latter  purpose  is  an  abuse 
of  the  statute." 

§  318.  No  Intervention  to  Contest  Voluntary  Petition. — Creditors 
may  not  so  intervene  in  purely  voluntary  bankruptcies  j^  even  if  the  vol- 
untary petition  be  that  of  a  partnership.^ 

§  319.  "At  Any  Time."— "At  any  time"  in  Bankrupt  Act,  §  59  (f), 
does  not  give  creditors  a  right  to  appear  and  plead  after  the  expiration  of 
the  five  days  or  of  the  further  time  allowed  by  the  court.*  The  term  "at 
any  time"  must  of  necessity  have  some  limitation  and  clause  59  (f)  should 
be  construed  in  the  light  of  clause  18  (b).  And  at  any  rate,  after  the  trial 
and  submission  of  the  case,  even  though  before  the  rendering  of  a  verdict 
or  decision,  a  creditor  may  not  be  allowed  to  appear  and  plead  and  to  raise 
new  issues.^ 

§  320.  Attaching  Creditor,  etc.,  May  Intervene  without  Surren- 
dering Property  Attached. — An  attaching  or  .execution  creditor  may  "in- 
tervene and  resist  the  petition  without  surrendering  the  property  attached.® 
It  would  be  different  were  the  attaching  or  execution"  creditor  urging  the 
adjudication  for  his  attachment  would  be  inconsistent  with  the  adjudication 
— the  facts  he  would  rely  on  to  establish  the  adjudication  would  show  him- 
self to  be  obtaining  a  lien  by  legal  proceedings  contrary  to  the  very  bank- 
ruptcy law  he  invokes.  He  might  be  a  petitioning  creditor  but  he  would 
be  obliged  to  abandon  his  attachment  lien.'' 

§  321.  Mere  Lienholder,  unless  Also  Creditor,  May  Not  Intervene. « 

— But  a  mere  lienholder  or  other  party  in  interest  who  is  not  at  the  same 
time  a  creditor,  may  not  intervene. 

In  re  Columbia  Real  Estate  Co.,  7  A.  B.  R.  441,  112  Fed.  643  (C.  C.  A.  Ind.) : 
■"We  are  of  the  opinion  from  these  provisions  and  their  consistency  with  the 
general  tenor  of  the  act  that  the  intention  clearly  appears  that  the  only  claimants 
who  are  entitled  to  hearing  on  the  issue  of  involuntary  bankruptcy,  aside  from 

2.  In  re  Carbone,  13  A.  B.  R.  55  (Ref.  Wash.) ;  In  re  Carleton,  8  A.  B.  R.  270, 
115  Fed.  246  (D.  C.  Mass.). 

3.  In  re  Ives,  7  A.  B.  R.  692,  113  Fed.  911  (C.  C.  A.  Mich.);  In  re  Carleton, 
S  A.  B.  R.  270,  115  Fed.  246  (D.  C.  Mass.). 

4.  In  re  Mutual  Mercantile  Agency,  6  A.  B.  R.  607,  111  Fed.  152  (D.  C.  N.  Y.). 

5.  In  re  Mutual  Mercantile  Agency,  6  A.  B.  R.  607,  111  Fed.  153  (D.  C.  N.  Y.). 

6.  In  re  Moench  &  Sons,  10  A.  B.  R.  590,  123  Fed.  965  (D.  C.  N.  Y.).  In- 
ferentially,  In  re  Taylor,  4  A.  B.  R.  515,  102  Fed.  728  (C.  C.  A.  Ills.);  [1867]  In 
re  Bergeron,  Fed.  Cases,  No.  1,342;  [1867]  In  re  Hatje,  Fed.  Cases,  No.  6,215; 
[1867]  In  re  Mendelson,  Fed.  Cases,  No.  9,420. 

7.  See  ante,  §  234,  et  seq.  • 

8.  But  where  one  of  the  original  three  petitioning  creditors  turns  out  to  be 
disqualified  the  court  will  not  retain  the  cas'e  in  order  for  other  creditors  to  be 
brought  in.    In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.). 

Bankrupt  Entitled  to  Answer  Intervening  Petitions. — Bankrupt  cannot  be  de- 
barred of  right  to  answer  the  intervening  petitions.  Obiter,  In  re  Gillette,  5 
A.  B.  R.  119,  127  Fed.  769  (D.  C.  N.  Y.). 


224  REMINGTON    ON    BANKRUPTCY.  §    322 

the  bankrupt,  are  the  creditors  of  the  bankrupt;  that  creditors  having  security  or 
priority  are  excluded  therefrom  to  the  extent  of  their  security  or  priority,  and 
',:an  be  recognized  only  in  that  issue  for  unsecured  or  unpreferred  amounts; 
that  even  as  a  creditor  one  who  is  secured  and  stands  alone  on  his  security 
can  neither  invoke  nor  oppose  an  adjudication  of  involuntary  bankruptcy;  and 
surely  that  this  claimant  of  the  mere  rights  of  a  mortgagee,  through  transac- 
tions with  third  parties,  who  is  not  a  creditor  of  the  bankrupt,  can  have  no 
standing  therein  as  a  party." 

Nor  may  the  receiver  of  the  bankrupt  corporation,  who  has  been  appoint- 
ed in  proceedings  for  dissolution  of  the  corporation,  intervene  and  defend 
that  the  corporation  no  longer  exists  but  has  been  dissolved.* 

§  322.  Objections  to  Improper  Intervention,  by  Motion  to  Strike 
from  Piles.-^Objections  to  the  improper  intervention  of  creditors  should 
be  by  motion  to  strike  their  petition  from  the  files — not  by  demurrer. i* 

9.  In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86  (D.  C.  Md.). 

10.  Neustadter  v.  Chic.  Dry  Goods  Co.,  3  A.  B.  R.  96,  96  Fed.  830  (D.  C. 
Wash.). 


CHAPTER  X. 

Answer,  Demurrer  and  Motion. 
Synopsis  of  Chapter. 

§  323.  Answer. 
§  334.  Demurrer  to  Petition. 
§  325.  Amendment  after  Demurrer  Sustained. 
§  326.  Wlio  May  Answer. 
§  327.  Form  of  Answer. 
§  328.  Time  to  Answer  Amended  Petition. 
§  329.  Defective  Denial  Cured  by  Going  to  Proof. 
§  330.  Allegations  Not  Denied  Need  Not  Be  Proved. 

S  331.  Answer  Denying  Act  Pleaded  but  Showing  Facts  Sufficient  to  Consti- 
tute Another  Act. 
§  332.  No  Demurrer  to  Answer. 
§  333.  All.  Defenses  Available  to  Bankrupt. 
§  334.  Motion. 

§  323.  Answer. — Either  the  bankrupt  or  any  creditor  may  within  five 
days  after  the  return  day  or  within  such  further  time  as  the  court  may 
allow  appear  and  plead  to  the  petition.  He  may  file  an  answer,  demurrer 
or  a  motion,  as  in  other  cases. 

§  324.  Demurrer  to  Petition. — Demurrer  may  be  filed  to  the  petition, 
in  accordance  with  the  usual  rules. ^ 

§  325.  Amendment  after  Demurrer  Sustained. — Where  a  demurrer 
to  a  petition  is  sustained,  the  petition  will  not  be  dismissed  without  first  giv- 
ing the  petitioners  an  opportunity  to  apply  for  leave  to  amend.^ 

§  326.  Who  May  Answer. — The  bankrupt  or  any  creditor  may  answer .^ 

§  327.  Form  of  Answer. — The  rules  with  regard  to  answers  follow  the 
usual  principles  of  pleading.  The  forms  and  orders  of  the  Supreme  Court 
indicate  only  thSf  general  form  of  the  answer,  and  are  not  exclusive.* 

§  328.  Time  to  Answer  Amended  Petition. — An  alleged  bankrupt 
has  the  right  to  a  reasonable  time  to  answer  an  amended  petition.^ 

1.  Instance,  In  re  Vastbdnder,  11  A.  B.  R.  118,  126  Fed.  417  (D.  C.'Pa.);  Brad- 
ley Timber  Co.  v.  White,  10  A.  B.  R.  329,  121  Fed.  779  (C.  C.  A.  Ala.);  In  re 
Hark  Bros.,  14  A.  B.  R.  400,  13.5  Fed.  603  (D.  C.  N.  Y.);  In  re  Brett,  12  A.  B. 
R.  492,  130  Fed.  981  (D.  C.  N.  7).  Obiter,  In  re  First  Nat.  Bank  of  Belle 
Fourche,  18  A.  B.  R.  270  (C.  C.  A.). 

2.'  In  re  Brett,  13  A.  B.  R.  493,  130  Fed.  981  (D.  C.  N.  J.).  Impliedly,  In  re 
First  Nat.  Bank  of  Belle  Fourche,  18  A.  B.  R.  270  (C.  C.  A.). 

3.  Bankr.  Act,  §§  18  (d),  18  (e). 

4.  In  re  Paige,  3  A.  B.  R.  679,  99  Fed.  538  (D.  C.  Ohio).     See  ante,  §  26. 

5.  Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  426  (D.  C.  S.  C). 

1  Rem  B— IS 
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Lockman  v.  Lang,  12  A.  B.  R.  497,  133  Fed.  1  (C.  C.  A.  Colo.):  "A  single 
■day  is  not  a  reasonable  time  for  an  alleged  bankrupt  who  is  not  within  the  dis- 
trict, to  answer  an  amended  petition,  which  for  the  first  time  charges  him  with 
certain  acts  of  fraud  and  bankruptcy." 

§  329.  Defective  Denial  Cured  by  Going  to  Proof. — Defective  denial 
is  cured  where  the  parties  proceed  to  the  taking  of  the  proof."  Thus,  ar- 
gumentative denials  and  denials  of  legal  conclusions  may  be  cured.'^ 

§  330.  Allegations  Not  Denied  Need  Not  Be  Proved. — Allegations  in 
the  petition  not  denied  by  answer  need  not  be  proved.* 

§  331.  Answer  Denying  Act  Pleaded  but  Showing  Facts  Sufficient 
to  Constitute  Another  Act. — If  the  answer  de;iies  the  specific  acl  of  bank- 
ruptcy alleged,  but  sets  up  by  way  of  new  matter  facts  sufficient  to  consti- 
tute a  different  act,  for  instance,  an  intentional  preference,  no  reply  being 
filed,  adjudication  will  follow.^ 

§  332.  No  Demurrer  to  Answer. — No  demurrer  to  an  answer  will  lie; 
the  sufficiency  of  the  answer  can  only  be  tested  by  setting  the  case  for  hear- 
ing upon  the  petition  and  answer. 1"  If  the  parties  proceed  on  the  demurrer 
without  objection  it  will  be  taken  as  a  setting  of  the  case  down  for  hearing 
on  the  petition  and  answer,  and  a  waiver  of  right  to  replicate.^'^ 

i 

§  333.  All  Defenses  Available  to  Bankrupt. — The  bankrupt  may 
make  all  defenses  that  would  have  been  available  to  him  without  bankruptcy, 
as  well  as  those  specially  available  to  him  by  the  particular  provisions  of  the 
Bankruptcy  Act.^^ 

6.  Troy  Wagon  Works  v.  Vastbinder,  13  A.  B.  R.  353,  130  Fed.  333  (D.  C. 
Pa.). 

7.  Troy  Wagon  Works  v.  Vastbinder,  13  A.  B.  R.  353,  130  Fed.  233  (D.  C. 
Pa,).  In  this  case  the  court  held,  that  a  denial  in  general  terms,  that  he  did 
not  "at  any  time  commit  any  act  of  bankruptcy  alleged"  is  sufficient  as  a  denial 
■of  insolvency  where  the  petitioners  so  regard  it  and  proceed  to  the  taking  of 
the  proof. 

8.  In  re  Elmira  Steel  Co.,  5  A.  B.  R.  488,  109  Fed.  456  (Special  Master  N.  Y.); 
In  re  Taylor,  4  A.  B.  R.  515,  102  Fed.  738  (C.  C.  A.  Ills.). 

9.  Brinkley  v.  Smithwick,  11  A.  B.  R.  500,  136  Fed.  686  (D.  C.  N.  Car.).  Act 
charged  in  petition  was  transfer  to  hinder,  etc.;  answer  denied  the  intent  and 
act  and  stated  it  was  a  sale  for  cash  and  that  the  cash  was  all  used  to  pay  some 
creditors,  leaving  the  rest  unpaid,  although  insolvent.  Held,  to  state  a  good 
ground  for  adjudication,  as  being  a  preference. 

10.  Goldman  v.  Smith,  1  A.  B.  R.  366,  93  Fed.  183  (D.  C.  Ky.). 

11.  Goldman  v.  Smith,  1  A.  B.  R.  366,  93  Fed.  182  (D.  C.  Ky.). 

12.  Instances  of  Defenses  Raised. — Denial  of  ownership  of  property  claimed 
to  have  been  preferentially  transferred  and  allegation  that  it  was  on  consign- 
ment. Troy  Wagon  Wks.  v.  Vastbinder,  12  A.  B.  R.  352,  130  Fed.  332  (D.  C. 
Pa.). 

Jurisdiction  of  bankruptcy  court  over  assets  of  the  debtor's  estate  in  the 
hands  of  a  state  receiver  is  not  a  question  for  consideration  upon  the  petition 
for  adjudication  of  bankruptcy.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D. 
C.  Wis.). 

Creditors   may   not   be    deprived   of   their   rights   to   an   adjudication   on   the 


■§    333  ANSWER,   DEMURRER   AND    MOTION.  227 

In  re  Paige,  3  A.  B.  R.  679,  99  Fed.  538  (D.  C.  Ohio):  "The  forms  and 
orders  in  bankruptcy  prescribed  by  the  Supreme  Court  of  the  United  States 
indicate  the  form,  in  substance,  of  the  answer  to  be  filed  by  the  alleged  bank- 
ground  that  it,will  not  benefit  them.  In  re  Hee,  13  A.  B.  R.  8  (D.  C.  Hawaii); 
nor  on  the  ground  that  it  will  be  against  the  best  interests  of  the  great  majority 
of  the  creditors,  Woolford  v.  Steel  Co.,  15  A.  B.  R.  36,  138  Fed.  582  (D.  C. 
Del.) :  "If  the  petitions  were  not  defective,  the  petitioners  would  have  a 
right  under  the  Bankruptcy  Act  to  proceed  to  support  them  by  evidence,  and, 
if  successful,  to  have  the  Diamond  State  Steel  Co.  adjudged  bankrupt,  regard- 
less of  any  delay,  confusion  or  expense  attending  such  a  course." 
,  General  denial  puts  in  issue  the  existence  of  $500  of  debts  to  petitioning  cred- 
itors. 

And  if  stipulation  of  counsel  does  not  admit  such  indebtedness  proof  must  be 
made,  In  re  West,  5  A.  B.  R.  734  (C.  C.  A.). 

Dissolution  of  the  corporation  does  not  defeat  the  operation  of  the  bankrupt 
act.  In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86,  114  Fed.  860  (D.  C.  Md.). 

Validity  of  petitioning  creditor's  debt  is  a  valid  issue,  In  re  Ferguson,  11  A. 
B.  R.  371,  127  Fed.  407  (D.  C.  Pa.). 

But  compare,  Gage  &  Co.  v.  Bell,  10  A.  B.  R.  701,  134  Fed.  371  (D.  C.  Tenn.): 
■"The  court  is  not  now  prepared  to  say  that  such  proceedings  are  not  admissible, 
but  it  very  well  may  be  said  that  a  petitioning  creditor,  having  a  debt  provable 
on  the  face  of  it,  ought  not  to  be  compelled  by  the  defendant  debtor  to  enter 
.  into  litigation  about  it,  legal  and  equitable,  and  antecedently  to  establish  it  by 
overthrowing  all  defenses,  real  or  fabricated,  that  the  debtor  may  choose  to  set 
up  by  pleadings  specially  framed  to  pfesent  such  issues.  It  is  in  effect  tanta- 
mount to  holding  that  a  creditor  with  a  disputed  debt  cannot  be  a  petitioning 
•creditor  in  bankruptcy;  or,  at  least,  not  until  he  has  cleared  away  all  dispute 
and  controversy,  and  established  his  debt  by  a  judgment  at  law;  for  it  would 
be,  in  effect,  a  requirement  to  do  this,  even  if  he  must  get  such  a  judgment  or 
its  equivalent  in  the  bankruptcy  proceedings.  And  the  result  is  that  before  we 
■can  inquire  whether  a  debtor  is  insolvenf,  and  has  committed  an  act  of  bank- 
ruptcy, we  must  engage  in  a  preliminary  work  of  litigation  in  law  and  equity, 
and,  possibly,  even  in  admiralty  as  well,  with  each  petitioning  creditor,  in  order 
that  we  may  know  beforehand  whether  the  debtor  has  any  defense  he  may 
possibly  make  to  the  creditor's  claim  of  debt.  This  is  converting  the  language 
of  the  statute,  'three  or  more  creditors  having  provable  claims,'  into  a  require- 
ment that  there  shall  be  'three  or  more  creditors  having  proved  and  established 
debts,'  before  they  may  file  the  petition.  Section  59b.  If  a  debt  is  wholly 
wanting  in  existence,  if  it  has  been  paid,  for  example,  or  if  it  has  been  fabri- 
cated for  the  purpose,  of  course  the  defendant  should  be  allowed  to  show  that 
fact  in  some  form.  But  if  it  be  a  reasonably  fair  and  honest  claim  of  debt, 
which  is  provable  in  the  sense  that  it  is  a  claim  that  the  court  of  bankruptcy 
■  after  adjudication  will  hear  and  establish,  if  proved,  the  creditor  should  n'ot  be 
bound  before  the. adjudication  to  so  prove  and  establish  it,  but  should  be  al- 
lowed to  rely  upon  its  provable  quality,  prima  facie,  to  support  an  involuntary 
petition  in  bankruptcy." 

Denial  of  Authority  of  Person  Acting  for  the  Petitioning  Creditors. — Au- 
thority of  attorney  to  appear  for  the  petitioning  creditors  cannot  be  denied  by 
answer,  but  only  by  rule  upon  the  attorney  himself. 

Gage  V.  Bell,  10  A.  B.  R.  696,  124  Fed.  371  (D.  C.  Tenn.):  "The  defendant 
cannot,  by  answer  or  plea,  set  up  want  of  authority  in  the  plaintiff's  attorney, 
but  he  must  make  a  rule  upon  him  to  show  his  authority  supported  by  affidavit 
as  to  the  facts.  *  *  *  The  reasons  for  this  rule  are  well  illustrated  by  this 
case.  The  courts  could  not  CQnveniently  do  the  business  of  litigation  if  either 
litigant  could  capriciously  embody  in  his  pleadings  the  collateral  matter  of  the 
authority  of  the  attorneys,  respectively,  to  appear  and  file  their  pleadings. 
Every  litigation  would  degenerate  into  a.  preliminary  inquiry  about  the  attor- 
ney's dealings  with  his  client." 

Authority  of  president  of  corporation  to  institr'-e  bankruptcy  proceedings 
against  debtor  or  to  join  in  one,  In  re  Winston,  !  i  A.  B.  R.  171,  122  Fed  187 
(D.  C.  Tenn.). 

Claim  of  Petitioning  Creditor  Illegal  as  Based  on   Gaming  Consideration. 

Hill  V.  Levy,  3  A.  B.  R.  374,  98  Fed.  94  (D.  C.  Va.). 
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rupt.  The  law  does  not  contemplate  that  the  respondent  shall  be  confined  to 
that  particular  form,  and  set  out  in  his  answer  only  such  facts  as  are  suggested 
by  the  order.  *  *  *  fhe  respondent  denies  insolvency,  but  sets  up,  with 
great  particularity,  defenses  and  counterclaims  which  he  alleges  show  him  to 
have  been  solvent  at  the  times  charged,  and  when  the  act  of  bankruptcy  wa» 
committed." 

§  334.  Motions. — Motions,  as  in  other  cases  may  be  filed. 


CHAPTER  XL 

Provisional  Remedies. 

Synopsis  of  Chapter. 

§  335.  Provisional  Seizure  of  Property  and  Remedies  of  Creditors  during  Pend- 
ency of  Petition. 

DIVISION   1. 

?  336.  Provisional  Seizure  on  Affidavit  and  Bond. 

§  337.  Referee,  in  Absence  of  Judge,  to  Issue  Warrant. 

§  338.  Allegations  for  Provisional  Seizure  Not  to  Be  Made  in  Petition  Itself. 

■§  339.  Affidavit  Must  Be  Made. 

§  340.  Affidavit  to  Be  Specific  as  to  Facts  Constituting  Act  of  Bankruptcy  and 
Neglect  of  Property. 

S  341.  Bond  to  Be  Given. 

§  342.  Neither  Affidavit  nor  Boijd  Can  Be  Waived  by  Bankrupt. 

§  343.-  Need  Not  Be  Signed  by.  Petitioners. 

§  344.  Surety  Company  Bond  Sufficient. 

§  345.  Premium.  "* 

'  §  346.  Receiver  May  Be  Appo-'nted  to  Make  Seizure. 

§  347.  On  Dismissal,  Property  to  Be  Returned  without  Deduction  for  Care. 

§  348.  Respondent    Allowed    Expenses,    Counsel    Fees    and    Damages    on    Dis- 
missal. 

S  349.  Costs,   Expenses,   Counsel   Fees  and  Damages   Confined  to  Those   Inci- 
dent to  Seizure. 

J  350.  Allowance  Only  to  Respondents  at  Time  Bond  Given — Subsequent  Re- 
spondents May  Move  for  New  Bond. 

§  351.  After  One  Recovery  under  §  3  (e).  No  Second  Recovery  under  §  69  (a) 
Even  though  "Damages"  Not  Included  in  First  Suit. 

§  353.  No  "Seizure,"  No  Counsel  Fees,  Expenses  nor  Damages. 

§  353.  Only  Damages  for  "Seizure,"  Not  for  Instituting  Bankruptcy  Proceed- 
ings. 

I  354.  "Malicious  Prosecution"  for  Wrongful  Seizure. 

I  355.  Pi:operty  Claimed  Adversely  Not  to  Be  Seized. 

§  356.  Property  in  Actual  Possession  of  Bankrupt,  though  Claimed  by  Another, 
Seizable. 

I  357.  Officer  Making  Seizure,  to"  Determine  Ownership  at  Own  Risk. 

:§  358.  Compensation  and  Expenses  of  Marshal  or  Receiver  on  "Seizure." 

DIVISION  3. 

§  359.  Jurisdiction  to  Enjoin  after  Filing  of  Petition  and  before  Adjudication. 

§  360.  No  Injunction  b^ore  Bankruptcy  Petition  Filed,  to  Preserve  Statu  Quo. 

§  361.  Injunction  Issues  in  Case  Itself,  but  No  Part  of  Bankruptcy  Petition.  • 

§  362.  Comity  Requires  Resort  First  to  State  Court,  Except  in  Exigency. 

■§  363.  Notice  of  Hearing  for  Injunction. 

§  364.  Bankrupt  May  Be  Restrained. 

§  365.  Likewise,  Adverse  Claimants  in  Possession. 

I  366.  Also,  Court  Officers  in  Possession.  ; 
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§  367.  Restraining  Order  Ineffectual  Out  of  District  of  Issuance. 

§  368.  Who  May  Petition  for  Injunction — Receiver — Creditors — Bankrupt. 

§  369.  Verification. 

§  370.  Injunction  Bond  and  Damages  on  Bond. 

DIVISION  3. 

§  371.  Arrest  and  Detention  of  Bankrupt  for  Examination. 
§  372.  Warrant  Not  Proper  Where  Bankrupt  Already  Departed. 
§  373.  Writ  of  Ne  Exeat  Also  Available. 
§  374.  Extradition. 

§  375.  Not  to  Be  Based  on  Warrant  under  §  9  (b)  Issued  after  Bankrupt's  De- 
parture. 
§  376.  Not  Available  Merely  to  Procure  Return  for  Examination. 

DIVISION  4. 

§  377.  Receivers. 

§  378.  Receivership  Available  Any  Time  before  Appointment  of  Trustee. 

§  379.  Appointment  by  Referee  before  Adjudication. 

§  380.  Appointed  by  Referee  after  Reference. 

§  381.  Notice  of  Application. 

§  383.  Bond  of  Receiver. 

.§  383.  Bankrupt  Quasi  Trustee  for  Creditors. 

§  384.  But  One  Ground,  "Absolute*Necessity  for  Preservation  of  Estate." 

SUBDIVISION  "a." 

§  385.  Powers  and  Functions  of  Receivers,  in  General. 

§  386.  Receivers  May  Sell  Perishable  Assets. 

§  387.  May  Continue  Business,  but  Only  for  "Limited  Period." 

§  388.  Expense  of  Continuing  Business. 

§  389.  Power  to  Borrow  and  Issue  Receiver's  Certificates. 

§  390.  May  Make  Seizure,  under  Statute,  Instead  of  Marshal. 

§  391.  May  Not  Seize  Property  Held  Adversely. 

5  392.  May  Compel  Surrender  of  Property  Not  Held  Adversely 

§  393.  Whether  May  Maintain  Independent  Plenary  Suits  to  Recover  Property. 

§  394.  May  Not  Sue  for  Money  Judgment  for  Debt. 

§  395.  Receiver  Going  into  Other  District  than  That  of  Appointment. 

§  396.  Security  for  Costs  and  Bond  for  Injunction  by  Receiver. 

§  397.  Effect  of  Dismissal  of  Petition  on  Receivership. 

§  398.  Costs  and  Expenses  of  Receiver  Taxable  against  Petitioning  Creditors. 

DIVISION  5. 

§  399.   Creditors'  Independent  Plenary  Actions  Pending  Adjudication. 

§  400.  Must  Be  for  Benefit  of  All. 

§  401.  Independent    Plenary    Suits    by    Creditors    Not    Maintainable    in    United 

States  District  Courts; 
§  402.  No  Suit  to  Maintain  Statu  Quo  for  Filing  Bankruptcy  Petition. 

§  335.  Provisional  Seizure  of  Property  and  Remedies  of  Creditors 
during  Pendency  of  Petition. — During  the  period  intervening  between 
the  filing  of  the  petition  and  the  adjudication,  opportunity  occurs  for  the 
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bankrupt  to  dispose  of  the  assets,  selling  them  or  removing  them  or  hiding^; 
them  or  wasting  them.  Likewise  abundant  opportunity  exists  for  third 
persons,  with  or  without  the  connivance  of  the  bankrupt,  to  make  way  with 
property  belonging  to  the  estate,  and  otherwise  to  defeat  creditors. 

Creditors,  however  are  not  helpless  in  this  contingency.  They  have  sev- 
eral remedies  available  to  them  upon  proper  showing  being  made.  They 
may  seize  property  in  the  hands  of  the  bankrupt  by  process  issued  in  the 
same  ease,  resembling  the  ordinary  process  of  attachment  before  judgment; 
they  may  have  restraining  orders  issued  in  the  same  case ;  they  may  arrest 
and  detain  the  bankrupt  for  examination;  they  may  have  a  receiver  ap- 
pointed in  the  same  case  to  act  in  their  behalf ;  or  they  may  start  independ- 
ent suits  themselves,  as  if  bankruptcy  had  not  intervened,  and  later  may  be 
reimbursed  out  of  the  estate  for  their  proper  expenses  in  so  doing. 

Division  .1. 

.  Provisional  Seizure  oe  Property. 

§  336.  Provisional  Seizure  on  Affidavit  and  Bond. — To  cover  the 
period  of  the  pendency  of  the  petition  §§  69  and  3  (e)  of  the  statute  provide 
for  a  species  of  attachment  to  issue  for  the  seizure  of  the  property,  the  war- 
rant for  seizure  issuing  upon  the  filing  of  an  affidavit  which  alleges  the  com- 
mission of  an  act  of  bankruptcy  and  neglect  of  the  property  of  the  debtor 
and  the  giving  of  a  bond,  similarly  to  the  procedure  in  ordinary  attachment 
cases  where  property  of  the  defendant  is  seized  before  judgment  and  held 
to  await  the  outcome  of  suit.^ 

In  re  Williams,  9  A.  B.  R.  736,  120  Fed.  34  (D.  C.  Ark.) :  "It  confers  on  the 
creditors  the  right  to  institute  proceedings  against  insolvent  or  fraudulent 
debtors,  in  order  that  the  estate  may  be  aaministered  by  the  bankruptcy  court 

1.  Application  to  Be  by  Creditors,  Not  Receiver. — The  application  should  hi 
made  by  creditors  rather  than  by  a  receiver,  In  re  Sunseri,  18  A.  B.  R.  234  (D. 
C.  Pa.). 

Section  69  covers  substantially  the  same  ground  and  reads  as  follows:  "A 
judge  may,  upon  satisfactory  proof,  by  affidavit,  that  a  bankrupt  against  whom 
an  involtintary  petition  has  been  filed  and  is  pending  has  committed  an  act  of 
bankruptcy,  or  has  neglected  or  is  neglecting,  or  is  about  to  so  neglect  his. 
property  that  it  has  thereby  deteriorated,  or  is  thereby  deteriorating,  or  is- 
about  thereby  to  deteriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize 
and  hold  it  s.ubject  to  further  orders.  Before  such  warrant  is  issued  and  peti- 
tioners applying  therefor  shall  enter  into  a  bond  in  such  an  amount  as  the 
judge  shall  fix,  with  such  sureties  as  he  shall  approve,  conditioned  to  indemnify 
such  bankrupt  for  such  damagJs  as  he  shall  sustain  in  the  event  such  seizure 
shall  prove  to  have  been  wrongly  obtained.  Such  property  shall  b6  released,  if 
such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the  judge,  with 
such  sureties  as  he  shall  approve,  conditioned  .to  turn  over  such  property,  or 
pay  the  value  thereof  in  money  to  the  trustee,  in  the  event  he  is  adjudged  a 
bankrupt,  pursuant  to  such  petition." 

Clause  E  of  §  3  reads  as  follows:  "Whenever  a  petition  is  filed  by  any 
person  for  the  purpose  of  having  another  adjudged  bankrupt,  and  an  applica- 
tion is  made  to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt, 
or  any  part  of  the  same,  prior  to  the  adjudication  and  pending  a  hearing  on  the 
petition,  the  petitioner  or  applicant  shall  file  in  the  same  court  a  bond  with  at 
least  two  eood  and  sufficient  sureties  who  shall  reside  within  the  jurisdiction  of 
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and  an  equal  distribution  of  the  assets  had. ,  But  in  order  to  prevent  a  fraud- 
ulent disposition  of  the  property  pending  the  proceedings,  it  permits  a  seizure 
of  the  assets  before  the  hearing,  upon  certain  allegations  and  the  execution  of  a 
bond  to  pay  the  damages  which  the  debtor  may  sustain  by  reason  of  the  seiz- 
ure if  upon  a  final  hearing  it  is  adjudged  that  the  same  was  wrongful,  in  the 
same  manner  as  in  ordinary  cases  when  the  same  object  is  sought  by  resort  to 
proceedings  by  attachment." 

§  337.  Referee,  in  Absence  of  Judge,  to  Issue  Warrant. — The  referee 
iray,  on  receipt  of  the  certificate  of  the  district  clerk  that  the  judge  is  ab- 
sent, exercise  the  powers  of  the  judge  for  the  taking  possession  and  re- 
leasing of  the  bankrupt's  property  pending  adjudication. ^ 

§  338.  Allegation  for  Provisional  Seizure  Not  to  Be  Made  in  Peti- 
tion Itself. — The  application  for  the  warrant  is  a  separate  proceeding 
from  that  for  the  adjudication  of  bankruptcy,  and  should  not  form  part 
of  the  petition.* 

§  339.  Affidavit  Must  Be  Made.— Although  §§  3  (e)  and  69,  Bankr. 
Act,  are  not  identical,  yet,  in  substance,  they  are  so ;  and,  although  an  affida- 
vit is  not  mentioned  in  §  3  (e),  yet  the  "application"  there  mentioned  pre- 
sumably must  be  supported  by  affidavit.  More  than  likely  the  two  sections 
should  be  read  together  and  not  as  if  they  related  to  distinct  proceedings. 
Nevertheless  it  is  possible  that,  where  receivers  are  appointed  under  §  3 
(e)  to  make  the  seizure,  the  affidavit  need  not  contain  the  recitals  pre- 
scribed in  §  69. 

§  340.  Affidavit  to  Be  Specific  as  to  Facts  Constituting  Act  of 
Bankruptcy  and  Neglect  of  Property. — The  affidavit  for  the  warrant 
should  be  specific  and  contain  allegations  of  fact  sufficient  to  prove  the  act 
of  bankruptcy  alleged  and  the  neglect  of  property  complained  of. 

In  re  Kelly,  1  A.  B.  R.  308,  91  Fed.  504  (D.  C.  Tenn.) :  "Affidavits  under  this 
S  69  of  the  Bankrupt  Act  should  be  as  specific  as  possible  in  their  statements 
of  all  the  essential  facts — indeed,  should  be  quite  as  fully  satisfactory  in  the 
exhibition  of  the  proof  of  the  act  of  bankruptcy  as  the  testimony  to  be  produced 
at  the  hearing  of  the  petition  for  adjudication  in  a  contested  case — so  that  the 
court  may  see  precisely,  from  those  facts,  whether  or  not  an  act  of  bankruptcy 

said  court  to  be  approved  by  the  court,  or  a  judge  thereof,  in  such  sum  as  the 
court  shall  .direct,  conditioned  for  the  payment,  in  case  such  a  petition  is  dis- 
missed, to  the  respondent,  his  or  her  personal  representatives,  all  costs,  ex- 
penses, and  damages  occasioned  by  such  seizure,  taking  and  retention  of  the 
property  of  the  alleged  bankrupt. 

"If  such  a  petition  be  dismissed  by  the  court  or  withdrawn  by  the  petitioner, 
the  respondent  or  respondents  shall  be  allowed  all  costs,  counsel  fees,  expenses, 
and  damages  occasioned  by  such  seizure,  taking  or  detention  of  such  property. 
Counsel  fees,  costs,  expenses  and  damages  shall  be  fixed  and  allowed  by  the 
court,  and  paid  by  the  obligors  in  such  bond." 

2.  See  Bankr.  Act,  §  38  (3);  In  re  Knopf,  16  A.  B.  R.  439,  144  Fed.  345  (D. 
C.  S.  C). 

3.  In  re  Kelly,  1  A.  B.  R.  306,  91  Fed.  504  (D.  C.  Tenn.). 
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has  been  committed,  or  whether  the  alleged  bankrupt  has  been  neglecting  his 
property,  so  that  it  is  deteriorating  in  value,  etc.  It  is  a  formidable  thing  to 
seize  a  man's  property  so  summarily  before  he  is  heard,  and  should  never  be 
done  upon  the  mere  opinions  of  witnesses  as  to  whether  an  act  of  bankruptcy 
has  been  committed,  but  only  on  a  full  showing  of  the  facts  of  the  case." 

In  re  Sunseri,  18  A.  B.  R.  231  (D.  C.  Pa.) :  "I  do  not  think  the  court  should 
authorize  such  seizure  in  any  case  except  upon  a  petition  very  clearly  and  defi- 
nitely setting  forth  all  the  facts,  no^  merely  suspicions,  and  after  exacting  proper 
security." 

.  But  it  is  not  necessary  to  allege  that  the  property  to  be  seized  is  not  ex- 
empt from  seizure.* 

§  341.  Bond  to  Be  Given. — A  bond  must  be  given  to  protect  the  bank- 
rupt and  creditors  interested  in  the  event  the  seizure  was  wrongly  ob- 
tained.s  And  where  seizure  is  by  a  receiver  and  a  bond  is  not  given  the  re- 
ceivership should  be  vacated.^ 

§  342.  Neither  Aifidavit  nor  Bond  Can  Be  Waived  by  Bankrupt. — 

The  bankrupt  cannot  waive  the  filing  of  the  affidavit  nor  the  giving  of  the 
bond.  Although  the  bond  is  in  terms  given  to  respond  to  the  bankrupt  for 
his  damages  in  case  the  seizure  is  wrongful,  yet  it  may  inure  to  others  for 
whom  the  bankrupt  cannot  waive. 

In  re  Sarsar,  9  A.  B.  R.  577,  120  Fed.  40  (D.  C.  Tenn.) :  "This  application  must . 
be  refused,  as  the  court  cannot  permit  it  to  issue  except  upon  compliance  with 
the  conditions  of  the  statute.  It  is  sufficient  to  say  that  the  statute  does  not 
expressly  authorize  any  waiver  of  the  requirements  of  this  section  by  the  bank- 
rupt, nor  does  it  seem  to  contemplate  that  they  may  be  waived.  It  is  true  that 
the  statute,  in  terms,  states  that  the  condition  of  the  bond  shall  be  to  indemnify 
tlft  bankrupt  for  such  damages  as  he  shall  sustain  iti  the  event  the  seizure  shall 
prove  to  have  been  wrongfully  obtained,  but  non  constat  that  this  bond  may  not 
inure  to  the  benefit  of  any  one  interested  in  the  property  of  the  bankrupt  which 
should  be  wrongfully  seized,  and  that,  at  J,east  in  a  court  of  equity,  one  so  in- 
jured might  be  subrogated  to  the  rights  of  the  bankrupt  in  that  behalf." 

§  343:  Need  Not  Be  Signed  by  Petitioners. — The  bond  need  not  be 
signed  by  the  petitioners.'^ 

§  344.  Surety  Company  Bond  Sufficient. — A  surety  company  bond  is 
sufficient,  (under  the  United  States  Act  of  1894)  although  only  one  surety 
is  on  it  and  that  surety  does  not  reside  in  the  district.* 

4.  Hoffschlaeger  Co.  v.  Young  Nap,  12  A.  B.  R.  510  (D.  C.  Hawaii). 

5.  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.  Ga.); 
In  re  Haflf,  13  A.  B.  R.  354,  135  Fed.  742  (C.  C.  A.  N.  Y,);  In  re  Sunseri,  18  A. 
B.  R.  234  (D.  C.  Pa.);  impliedly,  In  re  Sears,  Humbert  &  Co.,  10  A.  B.  R.  389 
(Ref.  N.  Y.);  impliedly,  In  re  Sarsar,  9  A.  B.  R.  576,  120  Fed.  40  (D.  C.  Tenn.); 
In  re  Knopf,  16  A.  B.  R.  446,  144  Fed.  245  (D.  C.  S.  C). 

6.  In  re  Hafif,  13  A.  B.  R.  354,  135  Fed.  742  (C.  C.  A.  N.  Y.).      - 

7.  In  re  Sears,  Humbert  &  Co.,  10  A,  B.  R.  389  (Ref.  N.  Y.). 

8.  In  re  Sears,  Humbert  &  Co.,  10  A.  B.  R.  389  (Ref.  N.  Y.). 
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§  345.  Premium. — The  premium  for  such  bond  has  been  held  not  to- 
be  a  proper  item  of  taxable  costs;'*  but. undoubtedly  it  is  a  proper  charge 
where  allowed  or  prescribed  by  rule  of  court. 

§  346.  Receiver  May  Be  Appointed  to  Make  Seizure. — A  receiver 
may  be  appointed  instead  of  the  marshal  to  make  this  seizure. i° 

The  order  should  in  terms  provide  that  he  should  not  take  possession- 
until  the  filing  and  approval  of  the  bond  required  of  the  petitioning  cred- 
itor by  Bankr.  Act,  §  3  (e)."  And  the  order  should  fix  the  time  withia 
which  the  petitioning  creditors'  bond  should  be  given.^^  The  receiver 
before  adjudication  of  bankruptcy  should  not  be  appointed,  without  notice 
to  the  bankrupt;  unless  it  is  alleged  and  appears  that  to  give  notice  of  the 
application  would  in  all  probability  defeat  the  very  object  of  the  appoint- 
ment, in  which  event  notice  may  be  dispensed  witli.^* 

In  re  Francis,  14  A.  B.  R.  676,  136  Fed.  913  (D.  C.  Penna.,  affirmed  sub  nom. 
Latimer  v.  McNeal,  16  A.  B.  R.  43,  142  Fed.  451,  C.  C.  A.  Pa.):  "The  act 
does  not  expressly  require  that  notice  shall  be  given  the  alleged  bankrupt  be- 
fore the  appointment  shall  be  made,  but,  as  a  rule,  from  the  institution  of  pro- 
ceedings in  a  suit  until  final  judgment,  every  step  is  preceded  with  notice,  and 
it  is  laid  down  as  a  "general  proposition  that  notice  must  be  served  upon  the- 
party  before  a  receiver  can  be  appointed,  except  (1)  where  the  defendants  or 
parties  in  interest  have  absconded,  or  are  beyond  the  jurisdiction  of  the  court, 
or  cannot  be  found;  (2)  where  there  is  imminent  danger  of  loss  or  great  damage, 
or  irreparable  injury,  or  the  gravest  emergency,  or  when  by  notice  the  very 
purpose  of  a  receiver  may  be  rendered  wholly  nugatory — as  where  the  prop- 
erty may  be  removed  without  the  jurisdiction  of  the  court,  or  it  is  being,  col- 
lected, and  the  proceeds  wrongfully  appropriated.  In  such  cases  the  court  will, 
lay  its  hand  upon  the  property,  through  the  appointment  of  a  receiver,  for  the- 
purpose  of  maintaining  the  status  quo  until  the  issues  may  be  determined  as.to- 
the  right  of  ownership." 

§  347.  On  Dismissal,  Property  to  Be  Returned  without  Deduction 
for  Care. — In  case  the  petition  is  dismissed  the  receiver  must  return  the 
property  to  the  defendant  intact  and  no  costs  nor  expenses  can  be  charged, 
against  the  defendant  for  the  custody  and  care.^* 

§  348.  Respondent  Allowed  Expenses,  Counsel  Fees  and  Damages 
on  Dismissal. — In  case  the  petition  is  dismissed  by  the  court  or  with- 

9.  In  re.Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.).  But  compare 
note,  In  re  Sears,  Humbert  &  Co.,  10  A.  B.  R.  393  (Ref.  N.  Y.). 

10.  See  post,  division  4  of  this  chapter,  §  390.  Beach  v.  Macon  Grocery  Co.,, 
8  A.  B.  R.  751  (C.  C.  A.  Ga.).  See  inferentially,  In  re  Sears,  Humbert  &  Co., 
10  A.  B.  R.  389  (Ref.  N.  Y.) ;  inferentially,  In  re  Hafif,  13  A.  B.  R.  354  (C.  C.  A. 
N.  Y.);  In  re  Francis,  14  A.  B.  R.  676  (D.  C.  Pa.). 

11.  In  re  Hafif,  13  A.  B.  R.  354,  135  Fed.  742  (C.  C.  A.  N.  Y.). 

12.  In  re  Haff,  13  A.  B.  R.  354,  135  Fed.  742  (C.  C.  A.  N.  Y.). 

13.  Latimer  v.  McNeal,  16  A.  B.  R.  45,  142  Fed.  451  (C.  C.  A.),  quoted  post,. 
§  381.     See  post,  §  381. 

14.  In  re  Sears,  Humbert  &  Co.,  10  A.  B.  R.  389  (Ref.  N.  Y.). 
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drawn  by  the  petitioners,  the  respondent  shall  be  allowed  all  costs,  counsel 
fees,  expenses  and  damages  occasioned  by  such  seizure,  taking  or  deten- 
tion of  property.is 

In  re  Ghiglione,  1  A.  B.  R.  581,  93  Fed.  186  (D.  C.  N.  Y.) :  "*  *  *  the 
last  paragraph  of  subd.  e  above  quoted  applies  only  to  cases  arising  under  the 
first  paragraph  of  that  subdivision,  and  where  the  application  'to  take  charge  of 
and  hold  the  property  of  the  alleged  bankrupt'  prior  to  adjudication  has  been 
granted  and  the  bond  given.  The  allowance  of  'counsel  fees'  in  addition  to  costs. 
can  rest  only  on  express  statutory  provision.  It  is  contrary  to  the  ordinary 
Federal  practice,  and  seems  to  have  been  designed  to  afford  a  fuller  measure  of 
indemnity  to  the  defendant  than  is  ordinarily  afforded  in  legal  proceedings  in 
the  federal  courts,  for  an  unjustifiable  interference  with  his  property.  Such  in- 
terference may  at  times  be  ruinous,  and  by  breaking  up  a  man's  business  make 
him  insolvent  when  he  was  not  insolvent 'before.  It  is  an  available  weapon 
which  may  be  misused,  and  is  therefore  justly  guarded  by  special  provisions  for 
the  most  complete  indemnity  to  the  accused.  Ordinary  cases  of  involuntary 
proceedings,  not  accompanied  by  such  injurious  interference,  fall  as  respects 
costs  under  the  provisions  of  Rule  XXXIV,  which  does  not  allow  counsel  fees, 
in  addition  to  costs." 

Hoffschlaeger  Co.  v.  Young  Nap,  13  A.  B.  R.  526  (D.  C.  Hawaii) :  "The  coun- 
sel fee  allowed  in  proceedings  for  seizing  and  holding  the  property  of  the  pre- 
sumed bankrupt  is  for  special  services  aiid  is  a  distinct  matter." 

Under  §  983,  U.  S.  Rev.  Stat.,  allowing  amounts  paid  witnesses  to  be 
taxed  as  costs,  the  affidavit  must  show  that  they  have  been  actually  paid. 

The  allowance  of  counsel  fees  is  by  special  provision  of  the  statute  in 
cases  of  seizures.^® 

§  349.  Costs,  Expenses,  Counsel  Pees  and  Damages  Confined  to 
Those  Incident  to  Seizure. — The  costs,  counsel  fees,  expenses  and  dam- 
ages, taxable  under  the  bonds  are  to  be  strictly  confined  to  those  incident, 
to  the  seizure.!'' 

'Selkregg  v.  Hamilton  Bros.,  16  A.  B.  R.  476,  144  Fed.  557  (D.  C.  Pa.) :  "The 
bond  as  it  is  to  be  remembered,  is  given  solely  for  the  purpose  of  indemnifying 
the  alleged  bankrupts  for  taking  their  property  out  of  their  hands,  before  there 
has  been  an  adjudication  against  them;  and  it  is  only  by  failing  to  keep  this  in 
view,  that  any  confusion  arises.  The  master  has  lost  sight  of  it  slightly,  in 
holding,   that,  as   noted   above,   the   respondents   are   entitled  to   s.uch   costs   as. 

15.  Bankr.  Act,  §  3  (e);  In  re  rfines,  16  A.  B.  R.  541,  144  Fed.  147  (D.  C. 
Ore.);  In  re  Williams,  9  A.  B.  R.  739,  120  Fed.  34  (D.  C.  Ark.);  Nixon  w,. 
Fidelity  &  Deposit  Co.,  18  A.  B.  R.  174  (C.  C.  A.  Mont);  In  re  Nixon,  6  A.  B. 
R.  693  (D.  C.  Mont.).  This  case  of  In  re  Nixon  was  a  case  of  the  dismissal  of  a 
petition  as  to  two  of  five  persons  alleged  to  be  partners.  Selkregg  v.  Hamilton 
Bros.,  16  A.  B.  R.  474,  144  Fed.  557  (D.  C.  Pa.);  In  re  Smith,  16  A.  B.  R.  480. 
(D.  C.  Okla.). 

16.  Hoffschlaeger  Co.  v.  Young  Nap,  12  A.  B.  R.  526  (D.  C. Hawaii);  In  re 
Hines,  16  A.  B.  R.  541,  144  Fed.  147  (D.  C.  Ore.);  In  re  Williams,  9  A.  B.  R, 
736,  120  Fed.  34  (D.  C.  Ark.) ;  In  re  Ghiglione,  1  A.  B.  R.  580,  93  Fed.  186  (D.  C, 
N.  Y.).  Compare,  In  re  Phila.,  etc.,  Co.,  11  A.  B.  R.  444  (D.  C.  Pa.).  Compare,. 
In  re  Morris,  7  A.  B.  R.  709,  115  Fed.  591  (D.  C.  Pa.). 

17.  In  re  Smith,  16  A.  B.  R.  478  (D.  C.  Okla.). 
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would  be  allowed  to  a  party  in  equity,  in  case  of  a  dismissal.  These  costs,  no 
doubt,  are  to  be  taxed  in  their  favor,  against  the  petitioning  creditors,  by  the 
clerk,  in  the  main  proceedings.  But  they  do  not  come  in  here,  where  we  are 
fixing  the  responsibility  of  the  bondsmen,  both  principals  and  sureties,  which 
is  another  matter.  The  costs  to  be  covered  in  the  latter  case  are  those  which 
are  strictly  incident  to  the  seizure  proceedings,  and  ordinarily  in  any  event 
would  not  amount  to  much.  Where,  as  is  often  the  case,  application  for  a  war- 
rant to  the  marshal,  like  that  for  the  appointment  of  a  receiver,  is  heard  ex  parte, 
there  would  be  nothing  more  than  those  for  the  filing  of  the  moving  papers, 
taken  care  of  at  the  time  by  the  parties.'' 

Thus,  the  counsel '  fees  taxable  are  simply  those  incident  to  the  seizure. 
And  none  may  be  allowed  for  resisting  the  petition.^* 

In  re  Smith,  8  A.  B.  R.  56,  113  Fed.  993  (D.  C.  Ga.) :  "*  *  *  the  only 
counsel  fees  the  court  is  authorized  to  fix  and  allow  in  this  case  is  for  services 
of  counsel  to  the  respondent  performed  in  proper  efforts  to  secure  the  dis- 
charge of  the  property  from  the  writ  of  seizure;  and  for  services  rendered  in 
opposing  the  petition  and  securing  its  dismissal  no  counsel  fees  can  be  allowed 
in  this  proceeding." 

§  350.  Allowance  Only  to  Respondents  at  Time  Bond  Given — Sub- 
sequent Respondents  May  Move  for  New  Bond. — The  only  liability 
for  costs  upon  a  bond  given  under  Bankr.  Act,  §  3  (e),  is  to  those  who 
were  respondents  when  the  bond  was  given.  Those  who  subsequently  be- 
come respondents  and  wish  to  be  protected  may  move  for  a  new  bond.^^ 

§  351.  After  One  Recovery  under  §  3  (e) ,  No  Second  Recovery  un- 
der §  69  (a)  Even  though  "Damages"  Not  Included  in  First  Suit. — 

After  one  recovery  has  been  had  under  Bankr.  Act,  §  3  (e)  on  the  bond, 
a  second  suit  under  §  69  (a)  is  not  maintainable  for  the  "damages"  for  the 
seizure,  even  though  "damages"  were  not  included  in  the  first  action.  The 
cause  of  action  is  single — "for  costs,  counsel  fees,  expenses  and  damages" 
— and  may  not  be  split.^o 

§  352.  No  "Seizure,"  No  Counsel  Fees,  Expenses  nor  Damages. — 

Where  there  is  no  seizure  of  property,  no  counsel  fees,  expenses  nor  dam- 
ages may  be  allowed  the  defendant.^i  But,  of  course,  costs  are  to  be  al- 
lowed defendaiit,  if  the  petition  is  dismissed.^^ 

18.'  In  re  Selkregg,  16  A.  B.  R.  474,  144  Fed.  557  (D.  C.  Pa.). 

19.  In  re  Spalding,  17  A.  B.  R.  667  (C.  C.  A.  N.  Y.). 

20.  Nixon  v.  Fidelity  &  Deposit  Co.,  18  A.  B.  R.  174  (C.  C.  A.  Mont.). 

21.  In  re  Williams,  9  A.  B.  R.  736,  120  Fed.  34  (D.  C.  Ark.) ;  In  re  Morris,  7 
A.  B.  R.  709,  115  Fed.  591  (D.  C.  Penn.) ;  In  re  Ghiglione,  1  A.  B.  R.  580,  93  Fed. 
186  (D.  C.  N.  Y.);  impliedly,  Selkregg  v.  Hamilton,  16  A.  B.  R.  476  (D.  C.  Pa.); 
impliedly,  In  re  Smith,  16  A.  B.  R.  478  (D.  C.  Okla.);  impliedly,  In  re  Spalding, 
17  A.  B.  R.  667  (C.  C.  A.  N.  Y.). 

22.  In  re  Morris,  7  A.  B.  R.  709  (D.  C.  Penna.).  Compare,  In  re  Williams,  9 
A.  B.  R.  736,  130  Fed.  34  (D.  C.  Ark.).  Inferentially,  In  re  Spalding,  17  A.  B.  R. 
667  fC.  C.  A.  N.  Y.). 
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An  injunction  restraining  certain  persons  paying  money  to  llie  bankrupt 
does  not  amount  to  a  "seizure"  within  the  meaning  of  this  section.^*  Nor 
does  an  injunction  restraining  the  sheriflE  or  alleged  bankrupt  from  dis-  , 
posing  of  the  alleged  bankrupt's  stock  of  goods  pending  the  hearing  upon 
the  petition  for  adjudication  amount  to  such  a  "seizure;"  nor  is  the  in- 
junction bond  liable  for  counsel  fees,  damages,  etc.,  assessable  upon  a 
bond  given  under  Bankr.  Act,  §  3  (e).^* 

§  353.  Only  Damages  for  "Seizure,"  Net  for  Instituting  Bank- 
ruptcy Proceedings. — Thus,  also,  only  damages  for  the  seizure  of  the' 
property  are  allowable,  not  damages  for  instituting  the  bankruptcy  pro- 
ceedings themselves. 2s 

Selkregg  v.  Hamilton  Bros.,  16  A.  B.  R.  476,  144  Fed.  557  (D.  C.  Pa.):  ^  "But 
here  again,  the  result  of  the  institution  of  the  proceedings  in  bankruptcy  is  not 
to  be  confounded  with  the  seizure  under  the  warrant  to  the  marshal.  The  one 
was  no  doubt  calculated  to  affect  the  credit,  and  so  may  have  worked  the  finan- 
cial injury  of  the  firm,  in  a  way  that  may  make  the  petitioning  creditors  liable 
to  action.  But  these  consequential  damages  are  quite  different  from  those  due 
to  the  taking  possession  of  their  canning  factory,  by  which  their  business  was 
directly  interfered  with,  if  that  was  in  fact  the  case.  Both  steps  may  have  com- 
bined to  work  their  injury,  but  each,  in  its  own  way,  and  only  that  which  is 
directly  attributable  to  the  one  which  we  are  considering  is  recoverable  for 
here." 

And  even  damages  for  loss  of  credit  by  the  seizure  may  be  mitigated  by 
the  debtor's  own  conduct. 

§  354.  "Malicious  Prosecution"  for  Wrongful  Seizure. — The  bond 
is  not  the  only  recourse  of  the  debtor  in  case  he  is  not  adjudged  bankrupt. 
In  proper  cases  he  may  institute  suit  for  malicious  prosecution.^® 

§  355.  Property  Claimed  Adversely  Not  to  Be  Seized. — The  war- 
rant of  seizure  does  not  authorize  the  seizure  of  property  claimed  ad- 
versely and  in  the  actual  possession  of  an  adverse  claimant.^^ 

28.     In  re  Williams,  9  A.  B.  R.  736,  120  Fed.  34  (D.  C.  Ark.). 

24.  In  re  Hines,  16  A.  B.  R.  541  (D.  C.  Ore.). 

25.  In  re  Smith,  16  A.  B.  R.  478  (D.  C.  Okla.). 

26.  Wilkinson  v.  C'oodfellow-Brooks  Shoe  Co.,  141  Fed.  318  (D.  C.  Mo.); 
obiter,  Selkregg  v.  Hamilton  Bros.,  16  A.  B  R.  476,  144  Fed.  557  (D.  C.  Pa.); 
obiter,  In  re  Haff,  13  A.  B.  R.  354  (C.  C.  A.  N.  Y.);  [1«67]  Sonneborn  v.  Stewart, 
Fed.  Cas.  13,176,  reversed  in  98  U.  S.  187,  because  facts  showed  probable  cause; 
King  w.  Sullivan,  92  S-  W.  (Tex.)  51;  [Eng.]  Brown  v.  Chapman,  3  Barr.  1418. 

27.  See  post,  subject,  "Summary  Proceedings  to  Recover  Property,"  §  1813.  In 
Rockwood,  1  A.  B.  R.  272,  91  Fed.  363  (D.  C.  Iowa);  Beach  v.  Macon  Grocery 
Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.).  See  also,  11  A.  B.  R.  104.  But  see 
erroneous  decision  contra,  In  re  Knopf,  16  A.  B.  R.  432  (D.  C.  S.  C). 

Better  practice  to  notify  holder,  unless  great  exigency  exists.  In  re  Sunseri, 
3  8  A.  B.  R.  234  (D.  C.  Pa.):  "It  may  be  added  that  in  all  such  proceedings, 
unless  the  property  is  of  an  exceedingly  perishable  nature  or  the  circumstances 
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Obiter,  Bardes  v.  Bank,  4  A.  B.  R.  163,  at  page  176,  178  U.  S.  538:  "The 
powers  conferred  on  the  courts  of  bankruptcy  by  clause  3  of  §  2,  and  by  §  69,  after 
the  filing  of  a  petition  in  bankruptcy,  and  in  case  it  is  necessary  for  the  preser- 
vation of  property  of  the  bankrupt,  to  authorize  receivers  or  the  marshals  to 
take  charge  of  it  until  a  trustee  is  appointed,  can  hardly  be  considered  as  author- 
izing the  forcible  seizure  of  such  property*in  the  possession  of  an  adverse  claimant, 
and  have  no  bearing  upon  the  question  in  what  courts  the  trustee  may  sue  him." 
But  as  to  this  obiter,  see.  Bryan  v.  Bernheimer,  5  A.  B.  R.  631,  181  U.  S.  188, 
■where  the  court  says:  "But  the  remark  'can  hardly  be  considered  as  authorizing 
the  forcible  seizure  of  such  property  in  the  possession  of  an  adverse  claimant' 
was  an  inadvertence,  and  upon  a  question  not  arising  in  the  case  then  before 
the  court,  which  related  exclusively  to  jurisdiction  of  a  suit  by  the  trustee  after 
his  appointment." 

In  re  Kolin,  13  A.  B.  R.  533  (C.  C.  A.  Ills.):  "The  court  and  the  parties 
seem  to  have  overlooked  the  ruling  of  this  court  in  Boonville  Nat.  Bk.  v.  Blakey, 
fi  A.  B.  R.  13,  43,  107  Fed.  891,  that  a  receiver  is  a  mere  custodian  of  prop- 
erty taken  from  the  possession  of  the  bankrupt  until  a  trustee  is  appointed; 
that  he  does  not  exercise  the  powers  of  a  trustee,  and  while  he  may  take  appro- 
priate measures  incident  to  the  protection  of  the  property  in  his,  custody,  and, 
in  case  of  perishable  property  may,  under  the  direction  of  the  court,  sell  the 
same  when  necessary,  yet  he  is  not  authorized,  nor  can  the  bankruptcy  court 
properly  direct  him,  to  take  possession  of  property  held  and  claimed  adversely 
by  third  parties,  or  to  institute  actions  for  the  recovery  of  property  claimed  to 
belong  to  the  bankrupt's  estate." 

In  re  Sunseri,  18  A.  B.  R.  235  (D.  C.  Pa.) :  "When  property  alleged  to  have 
been  disposed  of  by  the  bankrupt  in  fraud  of  his  creditors  is  in  the  hands  of 
third  parties  and  a  seizure  thereof  properly  made  under  authority  of  the  court, 
if  such  third  parties  set  up  an  adverse  claim  to  said  property,  which  is  more 
than  merely  colorable,  and  said  parties  are  not  merely  the  agent  or  representa- 
tive of  the  bankrupt,  the  court  can  proceed  no  further  than  the  ascertainment  of 
these  facts,  but  must  relegate  the  parties  to  some  proper  plenary  action." 

In  re  Ward,  5  A.  B.  R.  215,  217,  104  Fed.  985  (D.  C.  Mass.) :  "*  *  *  the  juris- 
vJiction  of  this  court  over  plenary  suits,  and  its  jurisdiction  by  summary  process 
<ind  pending  adjudication,  to  seize  property  in  the  hands  of  a  third  party  and 
alleged  to  belong  'to  the  bankrupt,  stand  and  fall  together.'  In  re  Hammand 
they  were  said  to  stand  together.  In  Bardes  v.  Bank  the  opinion  was  expressed 
that  they  fall  together.  For  these  reasons,  I  think  the  District  Court  is  without 
jurisdiction  to  take  property  alleged  to  belong  to  the  bankrupt  out  of  the  pos- 

of  the  case  particularly  urgent,  it  would  be  better  before  any  order  for  seizure 
were  granted  to  give  the  party  in  whose  hands  the  property  is  alleged  to  be 
prior  notice,  and  an  opportunity  to  be  heard  on  a  rule  to  show  cause." 

Compare,  In  re  Young,  7  A.  B.  R.  14,  111  Fed.  158  (C.  C.  A.  Ark.),  a  case 
rightly  decided  but  wrongly  reasoned,  "rhe  property  seized  was  actually  in  the 
possession  of  the  bankrupt  and  the  right  to  seize  it  summarily  was  therefore 
unquestioned.  See  post,  §  1794.  The  court  also  seems  to  consider  that  the  Su- 
preme Court  in  its  case  of  Bryan  v.  Bernheimer,  181  U.  S.  188,  5  A.  B.  R.  623,  had 
acknowledged  an  error  in  its  previous  case  of  Bardes  v.  Bank,  178  U.  S.  524,  4  A. 
B.  R.  163.  There  was  no  such  error  and  the  two  cases  are  clearly  and  necessarily 
distinguishable.  Bryan  v.  Bernheimer  related  to  seizures  of  property  in  the  con- 
structive custody  of  the  bankruptcy  court — a  proceedings  not  tolerated  in 
any  jurisdiction;  whilst  Bardes  v.  Bank  denied  the  right  of  the  bankruptcy  court 
to  proceed  summarily  to  seize  property  held  all  the  time  by  adverse  claimants. 

Compare,  Mather  v.  Coe,  1  A.  B.  R.  504  (D.  C.  Ohio).  But  compare,  obiter, 
contra,  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.). 
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■session  of  a  third  party,  as  well  temporarily  and  by  summary  process,  as  per- 
jmanently  and  by  plenary  suits.    *    *    * 

"Counsel  for  the  petitioners  urged  that  the  Supreme  Court  passed  only  upon 
the  jurisdiction  of  this  court  over  plenary  suits,  and  that  the  jurisdiction  by 
summary  process  was  left  undisturbed.  It  would  be  strange,  however,  if  a  court 
be  without  jurisdiction  to  determine  the  title  or  to  affect  the  control  of  property 
by  a  plenary  suit,  where  all  parties  must  be  fully  heard,  and  yet  has  jurisdiction 
•on  summary  process,  and  without  hearing,  to  take  possession  of  the  same  prop- 
■erty  or  to  restrain  its  use.  I  do  not  understand  that  the  Supreme  Court  has  h&ld 
that  the  District  Court  may  do  by  summary  process  that  which  it  is  forbidden 
to  do  in  a  plenary  suit." 

Compare,  obiter,  McNulty  v.  Fenigold,  12  A.  B.  R.  338,  139  Fed.  1001  (D.  C. 
Penna.):  "This  applies  to  the  powers  of  receivers  or  the  marshal  to  take  charge 
of  property  of  bankrupts  in  the  possession  of  third  perspns  after  the  filing  of  the 
petition,  and  until  it  is  dismissed,  or  the  trustee  is  qualified,  when  that  is  abso- 
lutely necessary  for  the  preservation  of  the  estate  (Bryan  v.  Bernheimer,  181  U. 
S.  188,  5  Am.  B.  R.  623),  and  would  be  a  proceeding  in  bankruptcy,  as  distin^ 
guished  from  a  controversy  at  law  or  in  equify,  within  the  true  interpretation 
■of  §  23  (In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182)." 

In  re  Kelley,  1  A.  B.  R.  306,  91  Fed.  504  (D.  C.  Tenn.) :  "Warrant  cannot  be 
issued  directing  the  marshal  to  seize  property  in  the  possession  of  third  persons 
under  claim  of  title." 

And  the  warrant  of  seizure  does  not  aiithorize  the  summary  seizure  of 
such  property,  even  though  such  adverse  claimant  in  possession  is  being 
proceeded  against  as  one  of  the  members  of  the  partnership- sought  to  be 
adjudicated  bankrupt,  if,  in  fact  such  person  is  not  a  partner.^^ 

§  356.  Property  in  Actual  Possession  of  Bankrupt,  though 
Claimed  by  Another,  Seizable. — But  property  claimed  adversely  and  yet 
in  the  actual  custody  of  the  bankrupt,  although  as  "agent"  or  "custodian'' 
of  the  adverse  claimant,  may  be  summarily  seized. ^^ 

Before  adjudication  in  bankruptcy  has  taken  place  though  after  pe- 
tition filed,  officers  of  court  in  possession  under  legal  process  are  adverse 
■claimants  representing  their  several  creditors,  under  and  by  virtue  of  a  legal 
lien  that  has  not  yet  been  nullified,  and  such  officers  are  not  subject  at  such 
time  to  summary  process  from  the  bankruptcy  court.^" 

"Property  summarily  taken  by  the  receiver  or  marshal  from  the  posses- 
sion of  an  adverse  claimant  must  not  be  sold  without  the  claimant's  con- 
sent ;3i  and  where  property  is  taken  from  the  possession  of  an  adverse 
■claimant,  without  his  consent,  by  a  receiver  in  bankruptcy  under  an  erro- 
neous order  which  the  claimant  successfully  resists  on  appeal,  he  is  entitled 
to  a  return  of  the  property  without  charge  of  any  kind  against  either  it 
or  him.32 

28.  In  re  Nixon,  6  A.  B.  R.  693,  110  Fed.  633  (D.  C.  Mont.). 

29.  In  re  Moody,  12  A.  B.  R.'718,  131  Fed.  525  (D.  C.  Iowa);  In  re  Bender,  5 
A.  B.  R.  632,  106  Fed.  873  (D.  C.  Ark.). 

30.  In  re  Andre,  13  A.  B.  R.  132  (C-  C.  A.  N.  Y.).  Inferentially,  Mather  v. 
Coe,  1  A.  B.  R.  504,  92  Fed.  333  (D.  C.  Ohio). 

31.  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.  Ga.). 

32.  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.- 751,  116  Fed.  143  (C.  C.  A.  Ga.). 
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§  357.  Officer  Making  Seizure,  to  Determine  Ownership  at  Own 
Kisk. — Responsibility  of  determining  ownership  of  the  property  seized 
rests  upon  the  marshal  who  may  be  liable  for  wrongful  seizure.^^ 

§  358.  Compensation  and  Expenses  of  Marshal  or  Receiver  on 
"Seizure." — It  has  been  held,  that  the  marshal  is  entitled  to  reasonable 
compensation  where  he  makes  the  seizure  under  Bankr.  Act,  §  2  (3).-''* 
And  also  to  reimbursement  of  his  expenses.^^  And  it  has  been  likewise 
held  that  the  receiver  is  entitled  to  reasonable  compensation  when  he 
makes  the  seizure,  and  that  the  amount  thereof  is  within  the  discretion  of 
the  court  and  is  not  limited  by  §  2  (5)  which  prescribes  merely  the  com- 
pensation for  continuing  the  business.^^ 

Division  2. 

ReSTEAINING   OkdURS   AND    INJUNCTIONS   BBFORE   ADJUDICATION. 

§  359.  Jurisdiction  to  Enjoin  after  Filing  of  Petition  and  before 
Adjudication. — The  bankruptcy  court  has  power  between  the  time  of  the 
f51ing  of  the  petition  and  the  adjudication  of  bankruptcy  (as  well  as  after- 
wards), to  enjoin  all  persons  within  its  jurisdiction  from  doing  any  act 
that  will  interfere  with  the  due  administration  of  the  bankruptcy  aet.^^ 

In  re  Hornstein,  10  A.  B.  R.  308,  122  Fed.  366  (D.  C.  N.  Y.) :  "It  is  plain  that 
the  judge  of  a  court  of  bankruptcy  may  lawfully  grant  such  restraining  order, 
operative  on  and  binding  litigants  in  the  State  Court,  although  strangers  to  the 
bankruptcy  proceedings,  as  may  be  necessary  for  the  enforcement  of  the  pro- 


33.  See  note  to  In  re  Rockwood,  1  A.  B.  R.  272. 

34.  In  re  Adams  Sartorial  Co.,  4  A.  B.  R.  107,  101  Fed.  215  (D.  C.  Colo.). 

35.  In  re  Smith,  16  A.  B.  R.  480,  146  Fed.  933  (D.  C.  Okla.). 

36.  In  re  Kirkpatrick,  Receiver,  etc.,  17  A.  B.  R.  594,  148  Fed.  684  (C.  C.  A. 
Mich.). 

37.  See  post,  "Restraining  Orders  after  Bankruptcy  Court  Has  Assumed  Ju- 
risdiction," §  1903,  et  seq. 

.\s  to  enjoining  legal  proceedings  where  the  state  court  has  acquired  juris- 
diction, see  post,  §  1904,  et  seq. 

Apparently,  In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  690,  138  Fed.  625 
(C.  C.  A.  Calif.);  In  re  Globe  Cycle  Works,  3  A.  B.  R.  447  (Ref.  N.  Y.).  Obiter, 
Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.). 

In  re  Eastern  Commission  &  Importing  Co.,  12  A.  B.  R.  305,  129  Fed.  847  (D. 
C.  Mass.):  In  this  case  the  bankruptcy  court  granted  an  injunction  pending 
adjudication  in  bankruptcy,  restraining  an  attaching,  creditor  from  proceeding 
to  judgment  against  the  bankrupt — the  bankrupt  having  pledged  some  of  its 
own  property  with  the  surety  upon  the  redelivery  bond  that  had  been  given  to 
secure  a  release  of  the  property  attached.  Indirectly  therefore  the  bankrupt 
estate  would  be  depleted  by  the  attachment,  so  that  it  was  proper  to  issue  the 
restraining  order. 

Instance  of  restraining  order,  subsequently .  dissolved  on  the  facts.  In  re 
Latimer,  15  A.  B.  R.  461,  141  Fed.  665  (D.  C.  Pa.).  Apparently  (but  not  clear 
whether  before  adjudication).  In  re  Currier,  5  A.  B.  .R.  639  (Ref.  N.  Y.). 

Instance,  In  re  Kleinhans,  7  A.  B.  R.  604,  113  Fed.  107  (D.  C.  N.  Y.),  re- 
straining landlord  from  prosecuting  summary  proceedings  in  the  state  court  to 
oust  the  receiver  from  occupancy  of  the  premises  of  the  bankrupt. 
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visions  of  the  Bankrupt  Act.  This  court  has  no  hesitation  in  holding  that  ex- 
press power  is  given  by  the  Act  of  Congress  to  courts  of  bankruptcy  to  enjoin 
all  persons  within  its  jurisdiction,  whether  litigants  in  a  State  court  or  elsewhere, 
from  doing  any  act  that  will  interfere  with  or  j)revent  the  due  administration  of 
the  Bankruptcy  Act.  If  this  is  not  true,  how  frail  and  worthless  is  the  law.  In 
the  face  of  a  statute  conferring  the  power,  comity  does  not  require  the  courts 
of  the  United' States  to  compel  persons  whose  rights  are  seriously  jeopardized 
by  proceedings  in  a  State  court  to  resort  thereto  for  protection.  This  restrain- 
ing order  was  properly  granted,  and  must  be  upheld,  if  the  petitioners  had  the 
right  to  institute  this  proceeding  in  involuntary  bankruptcy." 

In  re  Krinsky  Bros.,  7  A.  B.  R.  535,  112  Fed.  973  (D.  C.  N.  Y.) :  "Those  who 

,  deal  with  a  bankrupt's  property  in  the    nterval  between  the  filing  of  the  petition 

and  the  final  adjudication,  do  so  at  their  peril.     *  *  *  and  the  moment  it  was 

suggested  that  proceedings  had  been  instituted  in  this  court,  it  was  his  duty  to 

have  paused  and  ascertained  the  status  of  the  matter." 

In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  424,  136  Fed.  875  (D.  C.  N.  Y.), 
wherein  an  order  restraining  replevin  proceedings  was  granted,  after  the  filing 
of  the  petition  and  before  adjudication,  the  court  saying,  "The  fact  that  the 
bankruptcy  court  may  not  have  yet  made  an  adjudication  and  that  no  receiver 
nor  trustee  has  yet  been  appointed,  in  my  opinion,  is  immaterial." 

In  re  Goldberg,  9  A.  B.  R.  156,  117  Fed.  693  (D.  C.  N.  Y.) :  "Until  the 
question  of  bankruptcy  is  determined,  further  proceedings  in  the  action  should 
be  stayed,  and  until  13  months  thereafter  in  case  Goldberg  is  adjudged  a  bank- 
rupt. Clearly  the  alleged  purchaser  at  the  sale  should  not  be  permitted  to  take 
or  remove  the  property,  if  lawfully  he  may  be  prevented,  nor  should  the  sheriff 
be  permitted  to  sell. 

"It  is  claimed  that  such  action  should  proceed  to  judgment,  and  a  sale  of  tTie 
property  attached  be  permitted;  the  distribution  of  the  proceeds  only  being  en- 
joined. There  is  no  reason  or  necessity  for  such  a  course.  If  Goldberg  is  ad- 
judged a  bankrupt,  the  trustee  will  take  and  dispose  of  the  property.  If  not  so 
adjudged,  these  attaching  creditors  will  proceed  with  their  action.  The  right  to 
the  injunction  sought  in  this  case  is  plain.  In  re  Lesser,  3  A.  B.  R.  758,  99  Fr;d. 
&13;  Bear  v.  Chase,  3  A.  B.  R.  748,  99  Fed.  920.  Indeed,  the  act  itself  suggests 
this  as  the  proper  remedy  in  such  a  case.  Bankruptcy  Act,  §  11a;'  §  67f;  §  3 
(15)." 

In  re  Hines,  16  A.  B.  R.  541,  144  Fed.  147  (D.  C.  Ore.) :  "The  only  purpose  of 
the  injunction  was  to  restrain  the  debtor,  and  the  sheriff,  who  had  custody  of 
'  the  stock  of  goods,  from  disposing  of  them  during  the  pendency  of  the  proceed- 
ings under  the  petition  to  have  the  debtor  adjudged  a  bankrupt;  the  purpose  be- 
ing to  have  the  matter  remain  in  statu  quo  until  it  could  be  ascertained  whether 
or  not  the  defendant  was  in  reality  a  bankrupt,  and  whether  his  property  should 
be  taken  charge  of  by  the  bankruptcy  court." 

Obiter,  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A. 
Ga.) :  "The  sixty-ninth  section  of  the  Bankrupt  Law  provides  a  mode  of  pro- 
tecting the  alleged  bankrupt's  estate  pending  the  adjudication  of  an  involuntary 
bankrupt,  and  *  *  *  the  bankruptcy  court  can- deal  with  the  property  of  said 
Asa  N.  Beach  through  seizure  by  the  marshal;  or,  under  the  court's  general 
equity  powers,  the  court  can  otherwise  protect  the  property  by  the  appointment 
of  a  receiver,  or  through  an  injunction,  *  *  *  an  order  on  motion  and  notice 
may  be  made  by  the  bankruptcy  court  restraining  and  enjoining  Julia  M.  Dixon 
from  disposing  of  or  removing  or  incumbering  any  of  the  property  described 
in  the  ancillary  bill  until  the  trial  of  the  issue  *  *  *  jjj  involuntary  bank- 
ruptcy." 

1  Rem  B— 16 
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Apparently  (but  not  clear  whether  before  adjudication)  In  re  Smith,  8  A.  B. 
R.  56,  113  Fed.  993  (D.  C.  Ga.) :  "There  can  be  no  question  of  the  power  of  the 
court  between  the  time  an  involuntary  petition  in  bankruptcy  is  filed  and  the 
selection  of  a  trustee  to  make  proper  orders  to  protect  and  guard  the  bankrupt's 
estate  for  the  benefit  of  creditors,  as  may  be  proper  and  right  under  the  facts 
presented.  Of  course,  the  court  will  not  unduly  interfere  with  property  claimed 
by  third  persons,  and  will  not  interfere  ^t  all  with  bona  fide  sales  for  fair  con- 
sideration, and  which  are  not  obnoxious  to  the  provisions  of  the  bankruptcy  act." 

Apparently  (but  not  clear  whether  before  adjudication)  In  re  Ball,  9  A.  B.  R. 
276,  118  Fed.  672  (D.  C.  Vt.) :  "This  stock  of  goods  is  a  part  of  the  estate 
to  be  administered  by  the  trustees,  upon  which  the  petitioner  has  only  a  lien, 
which,  to  its  lawful  extent,  is  to  be  respected  and  adjusted  in  the  proceedings. 
A  sale  by  her  upon  the  mortgages,  as  threatened,  would  defeat  this  right,  and 
confessedly  waste  the  estate  and  wrong  the  general  creditors,  while  in  admin- 
istration by  the  trustee  her  claims  will  be  saved  to  her,  by  being  left  to  rest  upon 
the  proceeds.  The  injunction  should  therefore  be  continued  pending  the  admin- 
istration, which  will  leave  the  goods  for  the  trustee,  as  a  part  of  the  estate,  to 
be  proceeded  with  under  direction  of  the  referee." 

§  360.  No  Injunction  before  Bankruptcy  Petition  Filed,  to  Pre- 
serve Status  Quo. — In  one  case  it  has  been  held  that  the  bankruptcy 
court  has  jurisdiction  before  the  filing  of  any  bankruptcy  petition  to  issue 
injunctions  to  preserve  the  status  quo  until  a  bankruptcy  petition  can  be 
filed.^s  But  in  other  cases  in  which  the  State  Court's  authority  was  in- 
voked, such  jurisdiction  before  the  filing  of  the  bankruptcy  petition  has  been 
denied.3^ 

Ellis  V.  Hays  Saddlery  &  Leather  Co.,  8  A.  B.  R.  109  (Kans.  Sup.  Ct.) :  "The 
National  Bankruptcy  Act  of  1898  went  into  effect  on  July  1st  of  that  year,  but 
its  operation  was  suspended  so  that  involuntary  proceedings  against  a  debtor 
could  not  be  commenced  until  November  1st.  In  August,  1898,  a  failing  mer- 
chant gave  a  chattel  mortgage  on  his  stock  of  goods  to  secure  a  debt  owing  to 
the  mortgagee,  and  the  latter  took  possession.  A  general  unsecured  creditor 
(.the  plaintiff)  'then  brought  suit  to  enjoin  a  removal  of  the  goods  or  their  sale, 
alleging  that  the  mortgage  was  executed  in  fraud  of  the  Bankrupt  Law,  and 
praying  that  the  property  be  held  in  statu  quo,  until  November  1st,  when  pro- 
ceedings in  bankruptcy,  which  plaintiff  alleged  it  intended  to  file  against  its 
debtor,  could  be  made  available.  -Held,  that  no  cause  of  action  for  equitable 
relief  was  stated  in  the  petition,  and  that  a  decree  granting  an  injunction  must 
be  reversed." 

Clothing  Co.  V.  Hazle,  6  A.  B.  R.  265  (Mich.) :  "It  is  apparent  that  the  object 
of  this  bill  was  merely  to  preserve  an  estate  until  a  time  should  come  when  it 
could  be  adm.nistered  under  the  new  law,  which  at  the  time  the  bill  was  filed 
did  not  authorize  the  Federal  courts  to  interfere.  It  is  claimed  that  as  these 
courts  were  powerless  to  protect  creditors  under  the  Bankruptcy  Act,  the  State 
courts  must  have  the  power.  This  does  not  impress  us  as  being  a  sound  theory. 
The  rights  and  remedies  in  such  cases,  under  the  State  law,  were  settled.  They 
existed  and  were  open  at  this  time.     But  counsel  say  that  they  might  be  super- 

38.  Blake  v.  Valentine,  1  A.  B.  R.  372,  89  Fed.  691  (D.  C.  Calif.,  distinguished 
in  In  re  Ogles,  1  A.  B.  R.  683,  93  Fed.  426). 

39.  Victor  v.  Lewis,  1  A.  B.  R.  667.  53  N.  Y.  Supp.  944,  38  App.  Div.  316.  Ses 
also,  post,  §  402. 
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seded  or  supplemented  for  the  four  months  following-  July  1st  by  another  rem- 
edy so  that  they  might,  if  they  chose,  avail  themselves  of  &  protective  remedy 
afforded  by  the  Bankrupt  Act.  We  see  no  better  reason  why  this  should  be 
than  that  an  injunction  should  heretofore  have  been  issued,  in  any  case  of 
fraud  and  danger,  to  impound  the  estate  until  creditors'  claims  should  mature, 
jvidgment  be  obtained,  execution  issued  and  returned,  to  the  end  that  a  creditors' 
bill  might  be  effectively  filed.  The  exigency  is  as  great  in  such  a  case  as  this, 
jet  no  one  has  heard  of  such  a  proceeding  being  permitted." 

And  such  jurisdiction,  on  principle,  does  not  exist. 

§  361.  Injunction  Issues  in  Case  Itself,  but  No  Part  of  Bankruptcy 
Petition. — The  petition  for  the  injunction  should  be  filed  and  the  in- 
junction be  issued  in  the  bankruptcy  proceedings  themselves.*"  But  the  al- 
legatioifs  and  prayer  for  an  injunction  should  not  be  a  part  of  the  petition 
lin  bankruptcy  itself,  for  fear  of  multifariousness.*^ 

§  362.   Comity  Requires  Resort  First  to  State  Court,  Except  'n 
Exigency. — Where  the  property  involved  is  already  in  the  custody  of  the 
■  state  court,  comity  usually  requires  resort  to  the  state  court  first ;  but  sum- 
mary proceedings,  may,  in  the  court's  discretion,  by  taken  directly,  and  in 
the  first  instance,  in  the  bankruptcy  court.*^ 

§  363.  Notice  of  Hearing  for  Injunction. — Notice  of  the  filing  of  the 
petition  for  the  injunction  .should  be  given  ;*^  unless  for  good  cause  shown 
dispensed  with.  But  verbal  notice  of  the  order  of  injunction  will  subject 
the  person  restrained  thereby  to  punishment  for  contempt  for  disobedience 
ihereof.** 

§  364.  Bankrupt  May  Be  Restrained. — The  bankrupt  may  be  re- 
strained from  disposing  of  the  property.*^ 

Indeed,  it  is  preferable,  on  account  of  the  saving  of  expense,  to  resort  to 
an  injunction  rather  than  a  receivership,  wherever  an  injunction  is_ availa- 
ble. 

§  365.  Likewise  Adverse  Claimants  in  Possession. — Adverse 
claimants  in  possession  of  property,  may,  before  adjudication,  on 
proper  showing,  be  restrained  by  the  bankruptcy  court  from  disposing  of 
property  claimed  to  belong  to  creditors,  notwithstanding  proceedings  to 

40.  In  re  Globe  Cycle  Works,  2  A.  B.  R.  447  (Ref.  N.  Y.);  impliedly,  In  re 
Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  138  Fed.  625  (C.  C.  A.  Calif.). 

41.  See  Mather  v.  Coe,  1  A.  B.  R.  504,  92  Fed.  333  (D.  C.  Ohio).  As  to  proper 
practice,  see  course  pursued  in  Philips  v.  Turner,  8  A.  B.  R.  172,  114  Fed.  726 
(C.  C.  A.  Miss.). 

42.  Inferentially,  In  re"Hornstein,  10  A.  B.  R.  308,  122  Fed.  266  (D.  C.  N.  Y.). 

43.  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.  Ga.). 

44.  In  re  Krinsky  Bros.,  7  A.  B.  R.  535,  112  Fed.  875  (D,  C.  N.  Y.).  As  to 
fees  of  marshal,  see  post,  "Costs  of  Administration,"  §  2129,  et       q. 

45.  Impliedly,  In  re  Hines,  16  A.  B.  R.  Lil,  144  Fed.  147  (D.  C.  Ore.). 
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actually  recover  it  may  not  be  instituted  by  the  receiver.*^  And  adverse 
claimants  in  possession  who  come  into  such  injunction  proceedings  and  liti- 
gate the  merits  of  the  original  transaction  have  thereby  consented  to  the 
jurisdiction,  such  that  upon  an  adverse  adjudication  thereon  they  may  be 
ordered  to  surrender  the  property .*''^ 

And  secured  creditors  may  be  enjoined  from  selling  out  their  securities, 
even  though  by  the  terms  of  the  agreement  of  pledge  they  might  have  such 
remedy;*^  although,  where, sale  by  the  pledgee  is  authorized  by  the  terms 
of  the  agreement  of  pledge,  injunction  would  be  granted  only  in  cases  of 
oppression  or  fraud.*' 

§  366.  Also  Court  Officers  in  Possession. — Receivers,  assignees,  sher- 
iffs and  other  court  officers  may  meantime  be  restrained  from  (ftsposing 
of  assets  of  the  estate  in  their  possession.^" 

§  367.  Restraining  Order  InefEectual  Out  of  District  of  Issuance. 

— Undoubtedly  the  restraining  order  would  be  ineffectual  to  restrain  par- 
ties outside  the  district.  It  would  seem  that  the  proper  practice,  where  it  be-' 
comes  necessary  to  protect  property  located  in  another  state,  prior  to  ad- 
judication of  bankruptcy,  would  be  for  the  creditors  themselves  to  bring 
suit.61 

§  368.  Who  May  Petition  for  Injunction — Receiver — Creditors — 
Bankrupt. — The  petition  may  be  filed  by  the  receiver  f^  or  by  creditors.^* 

The  petition  also  may  be  filed  by  the  bankrupt  in  the  interest  of  the  es- 
tate. 

Obiter,  Blake  v.  Valentine,  1  A.  B.  R.  378,  89  B;ed.  691  (D.  C.  Calif.):  "But 
all  the  authorities  which  discuss  this  question  are  to  the  effect,  as  stated  in 
Sump.  Bankr.   (10th  Ed.)  229,  that  before  the  appointment  of  an  assignee  (or 

46.  In  re  Currier,  5  A.  B.  R.  639  (Ref.  N.  Y.). 

47.  Philips  V.  Turner,  8  A.  B.  R.  171,  114  Fed.  726  (C.  C.  A.  Miss.). 

48.  Impliedly,  obiter.  In  re  Mertens,  14  A.  B.  R.  326,  231,  134  Fed.  104  (D.  C. 
N   Y.),  quoted  supra. 

49.  See  post,  §  761. 

50.  In  re  Lengert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  927  (D.  C.  N.  Y.) ;  In 
re  Globe  Cycle  Works,  2  A.  B.  R.  447  (Ref.  N.  Y.);  In  re  Goldberg,  9  A.  B.  R. 
158,  117  Fed.  692  (D.  C.  N.  Y.).  Apparently,  In  re  Hornstein,  10  A.  B.  R.  308, 
122  Fed.  366  (D.  C.  N.  Y.).  Under  what  circumstances  court  proceedings  will 
not  be  enjoined,  see  "Subject  of  Conflict  of  Jurisdiction,"  post,  §  1580,  et  seq.; 
also,  §  1636. 

51.  In  re  Schrom,  3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa,  distinguished  in 
9  A.  B.  R.  744). 

52.  In  re  Barrett,  12  A.  B.  R.  626,  132  Fed.  362  (D.  C.  Tenn.);  impliedly,  In  re 
Hornstein,  10  A.  B.  R.  311,  122  Fed.  266  (D.  C.  N.,Y.). 

53.  Impliedly,  In  re  Currier,  5  A.  B.  R.  639  (Ref.  N.  Y.). 

Impliedly,  In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  690,  138  Fed.  625 
(C.  C.  A.  Calif.).  In  this  case  the  court  upheld  a  petition  by  unsecured  cred- 
itors filed  simultaneously  with  an  involuntary  petition  in  bankruptcy,  to  restrain 
the  proposed  sale  of  all  the  assets  of  the  bankrupt  under  a  trust  deed.  Instance, 
In  re  Latimer,  15  A.  B.  R.  461,  141  Fed.  665  (D.  C.  Pa.). 
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trustee)  proceedings  for  an  injunction  to  protect  the  property  of  the  bankrupt 
may  be  instituted  by  the  bankrupt  or  the  petitioning  creditor."  This  authority 
is  incorrect,  however,  in  holding  that  suits  may  be  instituted  before  the  filing 
■of  the  bankruptcy  petition,  to  hold  matters  in  statu  quo. 

,     §  369.  Verification. — The  petition  for  the  injunction  may  be  verified  by 
attorney.^* 

§  370.  Injunction  Bond  and  Damages  on  Bond. — Undoubtedly, 
the  court  has  authority  to  dispense  with  the  giving  of  the  custom- 
ary injunction  bond.  Certainly  so,  if  it  may  do  so  in  independent  plenary 
suits  instituted  by  the  receiver  or  trustee,  as  held  in  some  cases.^^ 

Impliedly,  In  re  Williams,  9  A.  B.  R.  736,  740,  120  Fed.  34  (D.  C.  Ark.): 
"*  *  *  as  the  restraining  order  was  granted  without  any  bond,  under  the 
jreneral  equity  powers  conferred  on  the  courts  by  §  2  of  the  Bankrupt  Act.  In 
equity  cases,  when  an  injunction  is  granted  without  a  bond,  only  taxable  costs 
can  be  allowed." 

.  The  same  damages  are  not  allowed  on  the  injunction  bond  that  are  al- 
lowed on  the  bond  for  warrant  to  marshal  to  seize  property,  discussed  in 
the  preceding  division. 

In  re  Hines,  16  A.  B.  R.  541,  144  Fed.  147  (D.  C.  Ore.):  "The  injunction 
bond  which  was  given  in  the  present  case  cannot,  under  any  process  of  reason- 
ing, take  the  place  of  the  bond  intended  to  be  executed  under  §  3e.  Indeed,  in 
the  present  instance,  the  property  of  the  debtor  was  not  taken  into  custody. 
*  *  *  The  conditions  of  the  injunction  bond  are  widely  different  from  those 
prescribed  for  the  bond  to  be  given  under  §  3e,  and  if  I  were  to  look  at 
the  bond  alone  I  could  not  adjudge,  under  its  conditions,  the  relief  demanded 
by  way  of  costs;  but,  it  not  having  been  intended  for  that  purpose,  the  de- 
fendant could  in  no  way  be  entitled  to  the  relief  which  he  seeks  under  § 
?e,  because  the  relief  there  provided  for  can  only  be  had  upon  the  bond  con- 
templated by  the  section.  I  must  hold,  therefore,  that  the  plaintiff  is  not  en- 
titled under  his  cost  bill  to  the  attorney's  fees  prayed  for,  nor  to  the  keeper's 
iees,  damages,  or  expenses  claimed  by  Hines  for  attending  court." 

Division  3. 
Arrest,  Detention  and  Extradition  oe  the  Bankrupt. 

§  371.   Airrest  and    Detention    of    Bankrupt,    for    Examination. 

— The  Judge  may,  at  any  time  after  the  filing  of  a  petition  by  or  against  a' 
person,  and  before  the  expiration  of  one  month  after  the  qualification  of 
the  trustee,  upon  satisfactory  proof  by  the  affidavits  of  at  least  two  persons 
that  such  bankrupt  is  about  to  leave  the  district  in  which  he  resides  or  has 
his  principal  place  of  business  to  avoid  examination,  and  that  his  depar- 
ture will  defeat  the  proceedings  in  bankruptcy,  issue  a  warrant  to  the  mar- 

54.  In  re  Goldberg,  9  A.  B.  R.  156,  117  Fed.  692  (D.  C.  N.  Y,). 

55.  In  re  Barrett,  12  A.  B.  R.  626,  132  Fed.  362  (D.  C.  Pa.). 
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shal,  directing  him  to  bring  sucli  bankrupt  forthwith  beiore  the  court  for 
examination. 

If  upon  hearing  the  evidente  of  the  parties  it  shall  appear  to  the  court  or 
a  judge  thereof  that  the  allegations  are  true  and  that  it  is  necessary,  he  shall 
order  such  marshal  to  keep  such  bankrupt  in  custody  not  exceeding  ten 
days,  but  not  imprison  him,  until  he  shall  be  examined  and  released  or  give 
bail  conditioned  for  his  appearance  for  examination,  from  time  to  time,  not 
exceeding  in  all  ten  days,  as  required  by  the  court,  and  for  his  obedience  to 
all  lawful  orders  made  in  reference  thereto.^* 

§  372.  Warrant  Not  Proper  Where  Bankrupt  Already  Departed. — 

The  warrant  cannot  be  issued  for  the  purpose  of  procuring  the  return  or  as 
the  basis  for  the  extradition  of  a  bankrupt  who  has  already  departed.*^ 

§  Zyz.  Writ  of  Ne  Exeat  Also  Available. — Arrest  and  detention  under 
§  y  (b)  are  not  the  exclusive  method  of  detaining  the  bankrupt.  A  writ 
of  "ne  exeat  regno"  may  be  issued  in  aid  of  the  bankruptcy  proceedings.^* 

Hoffschlaeger  Co.  v.  Young  Nap,  12  A.  B.  R.  510  (D.  C.  Hawaii):  "The 
counsel  for  the  plaintiff,  however,  said  that  they  had  moved  for  the  writ,  not 
under  §  9  (b)  but  under  §  2,  subd.  15." 

Although  the  writ  of  ne  exeat  cannot  be  issued  unless  a  suit  in  equity 
is  commenced,  yet  bankruptcy  proceedings  are  held  to-be  such  a  suit.^s 

And  it  may  be  issued  where  the  specific  bankruptcy  provisions  of  §  9  (b) 
for  the  detention  of  the  bankrupt  are  inadequate,  or  the  remedy  under 
such  provisions  has  already  expired  or  is  about  to  expire. 

In  re  Cohen,  14  A.  B.  R.  355,  136  Fed.  999  (D.  C.  Ills.) :  "No  power  can  be 
exercised  which  does  riot  clearly  reside  in  the  Act.  But  Congress  intended  to 
give,  and,  in  my  judgment,  the  above  quoted  language  does  give,  every  judicial 
power  known  to  the  law  which  the  court  may  find  necessary  for  the  proper 
enforcement  of  the  Bankrupt  Act.     *     *     *     Certainly  the  writ  of  ne  exeat  is  a 

56.  Bankr.  Act,  §  9  (b). 

57.  In  re  Ketchum,  5  A.  B.  R.  532,  108  Fed.  35  (C.  C.  A.  Tenn.).  See  post,. 
§  375. 

58.  In  re  Lipke,  3  A.  B.  R.  569,  98  Fed.  970  (D.  C.  N.  Y.) ;  Lewis  v.  Shainwald, 
48  Fed.  500.  Inferentially,  In  re  Ketchum,  5  A.  B.  R.  532,  537,  108  Fed.  35  (C. 
C.  A.  Tenn.);_In  re  Oohen,  14  A.  B.  R.  355.  36  Fed.  999   (D.  C.  Ills.). 

Sufficiency  of  affidavit  and  process  where  the  writ  ne  exeat  regno  is  em- 
ployed. Hoffschlaeger  Co.  v.  Young  Na.p,  12  A.  B.  R.  510  (D.  C.  Hawaii): 
'Petition  for  a  writ  of  ne  exeat  is  sufficiently  supported  by  a  sworn  affidavit  by 
one  holding  the  positions  of  secretary,  treasurer  and  manager  of  the  plaintiff 
corporation,  containing  the  allegations  of  respondent's  indebtedness  in  a  fixed 
amount  for  goods  sold  and  delivered,  or  respondent's  action  in  securing  passage 
for  himself  and  family  on  a  steamer  about  to  depart  for  a  foreign  land  and  that 
such  departure  would  prejudice  plaintiff's  interest  in  such  indebtedness. 

"The  order  for  process  to  issue  was  made  on  a  separate  piece  of  paper;  it 
recited  'In  the  above  case  let  the  writ  issue,  etc'  This  was  sufficient,  it  being 
filed  with  the  papers  in  the  case  and  there  being  no  uncertainty  about  its  con- 
nection with  the  case. 

"Plaintiff  was  allowed  24  hours  to  file  the  bond  required  by  the  order  for 
process  and  it  was  filed  in  that  time.     This  was  sufficient." 

69.   In  re  Lipke,  3  A.  B.  R.  569,  98  Fed.  970  (D.  C.  N.  Y.). 
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judicial  power  known  to  the  law.  *  *  *  i^  gives  the  power  to  issue  any  nec- 
essary writ  'agreeable  to  the  usages  and  principles  of  law.'  The  writ  provided 
for  in  §  717  is  of  time-honored  usage.  Originally  it  was  based  upon  the  principle 
that  the  law  might  require  a  party  to  be  restrained  within  the  king's  realm. 
Surely  it  is  equally  in  accordance  with  the  principles  of  law  that  the  court  may 
for  proper  cause  restrain  a  party  within  such  territory  that  the  hand  of  the  court 
may  without  embarrassment  be  laid  upon  him  when  he  is  wanted.  I  think  this 
j.ower  is  clearly  given  by  §  716,  Rev.  St.,  as  one  of  the  equity  powers  of  a  bank- 
ruptcy court,  and,  if  there  could  be  any  doubt  on  that  subject,  it  is  removed  by 
the  enactment  of  §  2,  subd.  15,  of  the  Bankrupt  Law.     *     *     * 

"The  respondent  had  been  previously  arrested  and  examined  before  the  court 
as  provided  for  in  §  9  (b)  *  *  *  and  the  ten  days  time  limit  fixed  in  §  9  (b) 
being  about  to  expire  this  application  is  urged  under  the  authority  of  §  2  (15)  of 
the  Bankrupt  Act  and  §§  718,  717,  U.  S.  Rev.  Stat." 

§  374.  Extradition. — The  bankruptcy  court  has  jurisdictic«i  to  extradite 
bankrupts  from  their  respective  districts  to  other  districts."** 

And  whenever  a  warrant  for  the  apprehension  of  a  bankrupt  shall  have 
been  issued,  and  he  shall  have  been  found  within  the  jurisdiction  of  a  court 
other  than  the  one  issuing  the  warrant,  he  may  be  extradited  in  the  same 
manner  in  which  persons  under  indictment  are  extradited  from  one  dis- 
trict within  which  a  district  court  has  jurisdiction,  to  another.®^ 

Section  2  ( 14)  refers  to  the  same-  power  that  is  stated  more  expUcitly 
iu§  10  (a).«2 

This  remedy  of  extradicti'-'n  is  available  not  only  immediately  upon  the 
filing  of  the  bankruptcy  petition,  but  also  later  at  any  time  during  the  pend- 
ency of  the  bankruptcy  proceedings. 

§  375.  Not  to  Be  Based  on  Warrant  under  §  9  (b)  Issiaed 
after  Bankrupts  Departure. — There  is  no  jurisdiction  to  issue  a 
warrant  of  arrest  under  §  9  (b)  after  the  bankrupt  has  departed  from 
his  district  and  settled  in  another,  as  a  basis  for  extradition  proceedings 
to  bring  the  bankrupt  before  the  court  for  examination.®*. 

§  376.  Not  Available  Merely  to  Procure  Return  for  Examination. 

— And  extradiction  will  be  refused  where  its  object  and  ground  is  the  ex- 
amination of  the  bankrupt.** 

Division  4. 

Receivers. 

§  377.  Receivers. — After  the  filing  of  the  petition  and  before  adjudica- 
tion and,  for  that  matter,  at  any  time  before  the  appointment  of  the  trustee, 
the  bankruptcy  court  may  appoint  a  receiver  to  act  in  behalf  of  creditors, 

60.  Bankr.  Act,  §  2  (14). 

61.  Bankr.  Act,  §  10  (a). 

68.   1.:  re  Ketchum,  5  A.  B.  R.  532,  108  Fed.  35  (C.  C.  A.  Tenn.). 

63.  In  re  Ketchum,  5  A.  B.  R.  532,  108  Fed.  35  (C.  C.  A.  Tenn.).     Ante,  §  372. 

64.  In  re  Hassenbusch  (unreported),  affiTmed  in  108  Fed.  35,  47  C.  C.  A.  177. 
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Under  the  old  law  of  1867  there  was  an  officer  called  the  messenger 
whose  duty  it  was  upon  the  filing  of  a  bankruptcy  petition  to  go  out  and 
take  into  his  custody  the  bankrupt's  property;  but  there  is  no  such  officer 
provided  under  the  present  law.  The  present  law,  however,  in  §  2,- clause 
3,  provides  even  more  wisely  for  this  contingency,  by  authorizing  the 
court,  by  which  is  meant  either  the  judge  or  the  referee,  to 

■'appoint  receivers  or  the  marshals,  upon  application  of  parties  in  interest,  in 
case  the  courts  shall  find  it  absolutely  necessary  for  the  preservation  of  estates, 
to  take  charge  of  the  property  of  bankrupts  after  the  filing  of  the  petition  and 
until  it  is  dismissed  or  the  trustee  is  qualified. "65 

In  re  Kleirihans,  7  A.  B.  R.  604,  113  Feb.  107  (D.  C.  N.  Y.):  "The  question 
presented  here  is  not  whether  the  receiver  obtained  title  to  the  property  of  the 
alleged  bankrupts  by  virtue  of  his  appointment,  but  rather  whether  the  bank- 
ruptcy court  obtained  such  jurisdiction  over  the  res  at  the  time  of  filing  the  in- 
voluntary petition  to  have  H.  Kleinhans  &  Co.  adjudged  bankrupt  as  to  justify 
this  court's  intervention  in  an  attempt  on  the  part  of  the  lessors  to  oust  the 
receivers  and  officers  of  this  court  to  the  detriment  of  the  bankrupt  estate,  from 
the  possession  of  the  leased  premises.  Counsel  for  lessors  contend  that  by  § 
'10  of  the  Bankrupt  Act,  a  trustee  of  a  bankrupt's>  estate  is  vested  by  operation  of 
•law  with  the  title  of  the  bankrupt  as  of  the  date  of  the  adjudication,  and  that  in 
the  absence  of  an  express  provision  of  the  Bankrupt  Act  vesting  title  in  the  re- 
ceiver as  of  the  date  when  a  petition  is  fifed,  it  must  be  held  that  the  title  con- 
tinues in  the  alleged  bankrupts  until  a  trustee  is  appointed;  and  therefore  the 
process  of  the  State  court  to  remove  for  non-payment  of  rent  ought  not  to  have 
been  enjoined.  This  contention  is  unsound.  Coincident  with  the  filing  of  a  pe- 
tition in  bankruptcy,  either  voluntary  or  involuntary,  a  court  of  bankruptcy  ac- 
quires control  over  the  estate  of  a  bankrupt  or  person  charged  with  acts  of 
bankruptcy.  It  may  immediately  seize  and  lay  claim  to  all  property  either  in  the 
actual  possession  of  the  bankrupt  or  such  as  may  be  reduced  to  possession. 
Power  is  conferred  on  the  court  to  appoint  marshals  or  receivers  to  take  charge 
cf  the  property  of  bankrupts.  Section  2,  subd.  3,  Bankrupt  Act.  It  is  the 
immediate  duty  of  the  receiver  of  the  property  to  preserve  the  estate  intact,  and 
to  conserve  the  assets  and  estate  of  the  bankrupt,  pursuing  the  course  pointed 
out  by  the  act  which  will  best  promote  and  further  the  interests  of  the  creditors. 
True,  the  receiver  here  is  not  vested  with  a  title  to  the  property  of  which  he 
becomes  custodian,  nor  does  any  provision  of  the  Bankrupt  Act  vest  him  with 
powers  similar  to  that  of  a  trustee  appointed  by  the  creditors.  The  property, 
however,  corporeal  and  incorporeal,  either  comes  into  his  possession  as  an  officer 
of  the  court,  or  such  right  to  possession  is  obtained  as  will  tend  to  retain  in- 
tact the  actual  and  visible  assets  of  the  bankrupt,  to  the  end  that,  when  an  adju- 
dication is  made,  the  trustee  may  be  vested  not  merely  with  the  bankrupt's  title 
to  the  property,  but  that  he  may  have  and  receive  the  actual  possession  of  all 
assets  in  the  control  of  the  bankrupt  at  the  instant  that  the  protection  of  the 
court  was  invoked."  ' 

Boonville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.): 
"The  authority  for  the  appointment  of  a  receiver  in  bankruptcy  proceedings 
comes  from  the  act  and  is  limited  by  the  act.  The  order  of  the  court  appoint- 
ing him  cannot  be  broader  than  the  statute.  The  receiver  is  a  statutory  receiver, 
and  not  a  general  receiver.    The  latter  is  appointed  by  a  court  of  chancery  by 

65.  In  re  Florcken,  5  A.  B.  R.  802,  107  Fed.  241  (D.  C.  Calif.);  In  re  Kolin,  13 
A.  B.  R.  533.  134  Fed.  557   CC.  C.  A-  Ills.l. 
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virtue  of  its  inherent  power,  independent  of  any  statute.  His  authority  is  de- 
lived  from,  and  his  duty  prescribed  by,  the  order  of  appointment,  and  he  is 
called  a  common-law  receiver.  Herring  v.  Railroad  Co.,  105  N.  Y.  340,  12  N.  E. 
763.  A  statutory  receiver  is  one  appointed  in  pursuance  of  special  statutory 
provisions.  He  derives  his  power  from  the  statute,  and  to  it  must  look  for  the 
duty  imposed  upon  him.  He  possesses  such  power  only  as  the  statute  confers, 
or  such  as  may  be  fairly  inferred  from  the  general  scope  of  the  law  of  his  ap- 
pointment. We  are  therefore  referred  to  the  Bankrupt  Act  (30  Stat.,  Ch.  541) 
to  ascertain  the  powers  of  the  bankruptcy  court  to  appoint  a  r.aceiver,  and  the 
extent  of  the  power  which  the  act  confers  upon  Him.  By  §  2,  cl.  3,  'the  courts 
of  bankruptcy  are  invested  with  authority  to  'appoint  receivers  or  the  marshals 
upon  application  of  parties  in  interest,  in  case  the  court  shall  find  it  absolutely 
necessary  for  the  preservation  of  estates,  to  take  charge  of  the  property  of  the 
bankrupts  after  the  filing  of  the  petition  and  until  it  is  dismissed  or  the  trustee 
is  qualified,'  arid  to  (§  2,  cl.  5)  authorize  the  business  of  the  bankrupts  to  be 
conducted  for  liriiited  periods  by  receivers  and  marshals  or  trustees,  if  neces- 
sary, in  the  best  interests  of  the  estates.  These  are  the  sole  provisions'  of  the 
jct  which  authorize  a  receiver  and  define  his  duties.  There  is,  however,  another 
provision  which  may  properly  be  considered  in  this  connection.  In  §  69  it  is 
provided  that  before  adjudication  upon  an  involuntary  petition,  when  it  shall 
appear  to  the  judge  that  the  property  of  the  alleged  bankrupt  is  being  neglected, 
so  that  it  will  deteriorate  in  value,  a  warrant  may  be  issued  to  the  marshal  to 
seize  and  hold  the  property  subject  to  further  order,  upon  the  petitioning  credit- 
ors giving  bond  to  indemnify  the  alleged  bankrupt  for  the  damages  he  shall 
sustain  if  such  seizure  shall  be  proved  to  have  been  wrongfully  obtained,  and 
the  property,  when  seized,  shall  be  released  upon  bond  filed  by  the  ^leged 
bankrupt  conditioned  to  turn  over  the  property  or  its  value  in  money  to  the 
trustee  in  the  event  of  adjudication  of  bankruptcy.  *  *  *  We  can  now  dis- 
cover, as  we  think,  the  general  purpose  of  this  law.  It  was  that  the  property  of 
the  bankrupt  should  be  vested  in  a  trustee,  to  be  selected  by  creditors;  that 
such  officer  should  have  the  general  control  and  management  of  the  estate,  and 
the  right  to  recover  for  the  benefit  of  creditors  all  property  transferred  in  fraud 
of  the  act.  It  contemplated  that  between  the  filing  of  the  petition  and  the  ad- 
judication of  bankruptcy  an  emergency  might  arise  with  respect  to  the  care  of 
bankrupt's  property;  and  in  involuntary  cases  for  the  protection  of  the  property 
in  the  interval  between  the  filing  of  the  petition  and  the  adjudication,  the  bank- 
ruptcy court  was  authorized  to  direct  the  marshal  to  seize  and  hold  the  property 
pending  adjudication.  So,  also,  in  voluntary  or  involuntary  cases,  when  it  was 
found  absolutely  necessary  for  the  preservation  of  an  estate,  the  court  should 
appoint  a  receiver  or  the  marshal  to  take  charge  of  the  property  of  the  bank- 
rupt until  the  petition  is  dismissed  or  the  trustee  is  qualified.  It  plainly  was 
not  contemplated  that  the  receiver  or  the  marshal  so  designated  should  super- 
sede the  trustee  or  exercise  the  general  powers  conferred  upon  a  trustee.  There 
is  no  such  power  specifically  conferred  or  any  provision  in  the  act  from  which 
such  power  can  reasonably  be  implied.  Such  temporary  receiver,  whether  he  be  tha 
marshal  or  another,  is  not  a  trustee  for  the  creditors,- but  is  a  caretaker  and 
custodian  of  the  visible  property  pending  adjudication  and  until  a  selection  of  a 
tiustee.  If  in  any  sense  a  trustee,  he  is  trustee  for  the  bankrupt,  in  whom  is  the 
title  to  the  property  until  it  passes  by  operation  of  law  as  of  the  date  of  adjudi- 
cation to  the  trustee  selected  by  the  creditors.  The  duty  required  and  the 
power  conferred  clearly  are  that'  the  receiver  or  the  marshal  should  take  pos- 
session of  property  that  would  otherwise  go  to  waste,  and  hold  it  and  preserve 
it,  so  that  it  might  come  to  the  trustee,  when  selected,  without  needless  injury. 
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There  might  also  be  an  occasion  when  the  business  of  the  bankrupt  ought 
not,  in  the  interest  of  the  creditors,  to  be  temporarily  suspended,  as  for  example 
in  the  case  of  a  hotel  or  other  business,  where  the  value  of  the  good  will  re- 
quired that  it  should  be  kept  a  going  concern  until  the  trustee  should  be  ap- 
pointed, and  for  a  limited  time  after  the  trustee  was  appointed,  that  he  might 
dispose  of  it  profitably  for  the  creditors." 

In  re  Benedict,  15  A.  B.  R.  333,  140  Fed.  55  (D.  C.  Wis.):  "The  primary  pur- 
fose  of  the  bankruptcy  court,  and  its  first  duty  in  point. of  time,  is  to  collect 
.and  bring  into  Tustody  the  assets  of  the  estate,  and  preserve  the  same  until  a 
trustee  is  qualified  to  take  title  thereto.  To  this  end  the  Act  of  1898  provides 
m  case  of  necessity  for  the  appointment  of  a  receiver,  who  is  practically  a  cus- 
todian. (Sec.  3,  subd.  3.)  The  conditions  now  obtaining  in  every  department  of 
industry,  and  the  wide  scope  of  modern  enterprise,  render  the  prompt  assembling, 
of  assets  at  once  important  and  difficult.  Business  is  largely  conducted  by 
great  corporations,  whose  investments  and  operations  are  not  confined  to  a 
single  State  or  district,  but  often  involve  transactions  and  holdings  in  many 
States.  When  an  involuntary  petition  is  filed  against  such  corporation,  it  is 
not  uncommon  that  the  assets  are  widely  scattered.  In  the  instant  case  the 
alleged  bankrupt  has  stocks  of  goods  in  four  different  cities  in  this  district.  The 
several  steps  provided  by  the  Bankrupt  Act  to  secure  an  adjudication  and  the 
selection  of  a  trustee  involve  considerable  delay,  although  no  opposition  de-  " 
velops.  This  delay  may  be  indefinitely  prolonged  by  a  demand  for  a  jury  trial 
and  a  final  review  by  writ  of  error.  Time  must  be  allowed  to  assemble  the 
creditors  who  are  to  select  a  trustee.  From  twenty  days  to  four  months  may  be 
designated  as  the  usual  period  for  these  primary  proceedings,  although  one  case 
1  as  been  brought  to  my  attention  where  two  years  were  consumed  in  litigation  be- 
fore a  trustee  was  chosen.  In  the  meantime,  what  will  become  of  these  widely  scat- 
tered assets  situate  beyond  the  territorial  limits  of  the  court  of  original  juris- 
diction? There  seems  to  be.no  one  whose  duty  it  is  to  give  any  attention  to 
such  property.  A  dishonest  bankrupt,  having  access,  may  dissipate  or  dispose 
of  it,  or  entangle  the  title  with  liens  and  complications.  It  will  be  subjected  to. 
peril  from  theft  as  well  as  from  fire,  there  being  no  custodian  to  protect  or  in- 
sure it.  Unless  some  way  can  be  devised  under  the  Bankrupt  Act  to  husband 
these  scattered  assets,  the  law  discloses  a  structural  weakness  which  seriously 
impairs  its  efficiency.  *  (=  *  .  Naturally,  the  first  question  for  consideration 
>s  whether  such  receiver  has  extraterritorial  authority.  The  difficulty  encoun- 
tered at  the  threshhold  lies  in  the  limitation  placed  by  the  Bankrupt  Act  upon  * 
the  jurisdiction  of  the  courts  by  the  language,  'within  their  respective  territorial 
limits,'  etc.  It  is  difficult  to  see  how  such  jurisdiction,  so  qualified,  can  be  en- 
larged by  an  order.  Any  act  by  such  receiver  in  Wisconsin  pursuant  to  such 
order  would  amount  to  an  attempted  exercise  of  jurisdiction  outside  the  terri- 
torial limits.  The  process  and  authority  *  *  *  are  entirely  inoperative  in. 
this  district,  and  do  not  warrant  the  Illinois  receiver  to  discharge  any  official 
function  whatever  in  this  district." 

§  378.  Receivership  Available  Any  Time  before  Appointment 
of  Trustee. — The  provisional  remedy  of  receivership  is  not  limited,  it  is- 
to  be  borne  in  mind,  to  the  period  before  the  adjudication;  but  is  available  at 
any  time  before  the  appointment  of  a  trustee. 

§  379.  Appointment  by  Referee  before  Adjudication. — Before  ad- 
judication, upon  receipt  of  the  certificate    of    the  District  Clerk  of  the 
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Judge's  absence  or  inability  to  act,  and  of  the  reference  of  the  matter  on 
that  account,  the  referee  may  appoint  the  receiver.^^ 

§  380.  Appointed  by  Referee  after  Reference. — After  refer- 
ence of  the  case  to  the  referee  in  charge  of  the  particular  case,  the  applica- 
tion for  the  appointment  of  the  receiver,  like  all  other  proceedings,  should 
be  made  to  the  referee  and  not  to  the  judge.®^  But,  of  course,  the  referee 
must  wait  until  the  certificate  of  reference  has  been  actually  received,  be- 
fore proceeding  to  act  in  the  matter.^s 

§  381.  Notice  of  Application. — Notice  to  the  creditors  is  not  neces- 
sary,-*^  nor  is  notice  to  the  bankrupt  necessary  after  adjudication  of  bank- 
ruptcy;''" but  notice  to  the  bankrupt  is  necessary  before  adjudication,, 
except  in  cases  where  it  is  alleged  and  shown  that  to  give  notice  would 
likely  defeat  the  very  objects  of  the  appointment.'' i 

Obiter,  Latimer  v.  McNeal,  16  A.  B.  R.  45,  142  Fed.  451  (C.  C.  Pa.),  affirm- 
ing In  re  Francis,  14  A.  B.  R.  675) :  "We  are,  indeed,  clearly  of  opinion  that, 
except  in  rare  cases  a  receiver  ought  never  to  be  appointed  without  notice  to 
the  alleged  bankrupt.  Furthermore  there  occur  well-recognized  instances  of 
such  urgency  as  to  dispense  with  notice;  as  where  irreparable  loss  or  injury 
is  impending;  or  where  notice  might  defeat  the  very  purpose  of  the  receiver- 
ship." 

And  the  appointment  of  a  receiver  without  notice  is  not  the  depriving 
of  the  bankrupt  of  his  property  without  due  process  of  law.''^ 

Latimer  v.  McNeal,  16  A.  B.  R.  45,  142  Fed.  451  (C.  C.  A.  Pa.):  "Now,  as 
respects  the  matter  of  notice,  it  will  be  observed  that  the  bankrupt  act  does  hot 
expressly  require  notice  to  be  given  the  bankrupt  before  the  appointment  of  a 
receiver,  under  the  provision  quoted.  Such  appointment,  moreover,  does  not 
deprive  the  bankrupt  of  his  property  without  due  process  ,of  law,  for  the  appoint- 
ment is  essentially  for  the  temporary  custody  of  his  property  with  a  view  to  its 
preservation." 

§    382.    Bond  of  Receiver. — The  receiver  should  give  bond.''^ 

Obiter,  In  re  Erie  Lumber  Co.,  17  A.  B.  R.  708,  150  Fed.  817  (D.  C.  Ga.): 
"These  merchants,  however,  are  not  vvholly  without  remedy.  The  bonds  of 
the  receivers,  each  in  the  amount  of  $7,500,  are  on  .file.     They  are  conditioned. 

66.  Bankr.  Act,  §  38  (4)  (3).  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102 
Fed.  747  (D.  C.  Wis:).. 

67.  Gen.  Order  No.  XII.  In  re  Florcken,  5  A.  B.  R.  802,  107  Fed.  241  ( ~i.  C. 
Calif.);  impliedly.  In  re  Moody,  12  A.  B.  R.  718,  131  Fed.  525  (D.  C.  Iowa). 

68.  In  re  Florcken,  5  A.  B.  R.  802,  107  Fed.  241  (D.  C.  Calif.). 

69.  In  re  Abrahamson  &  Bretstein,  1  A.  B.  R.  44  (Ref.  N.  Y.). 

70.  In  re  Abrahamson  &  Bretstein,  1  A.  B.  R.  44  (Ref.  N.  Y.). 

71.  In  re  Francis,  et  al.,  14  A.  B.  R.  676,  136  Fed.  912  (D.  C.  Pa.,  affirmed 
sub  nom.  Latimer  v.  McNeal,  quoted  ante,  §  346). 

72.  See  ante,  §  346. 

73.  Suit  on  Bond — The  receiver  may  be  sued  on  his  bond  for  failure  to  per- 
form his  duties,  as,  for  instance,  by  persons  selling  him  goods  on  credit  when 
he  has  exceeded  his  authority  in  buying  on  credit.  Obiter,  In  re'  Erie  Lumber- 
Co.,  17  A.  B.  R.  708,  150  Fed.  817  (D.  C.  Ga.). 
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for  the  faithful  performance  by  the  receivers  of  their  duty;  and  those  who  have 
losses  because  these  officers  of  the  court  have  disregarded  its  orders  and  con- 
tracted debts  in  excess  of  the  authority  granted  them  may  bring  actions  on  these 
bonds  to  redress  the  wrongs." 

§  383.  Bankrupt  Quasi  Trustee  for  Creditors. — Pending  the  appoint- 
ment of  a  receiver  or  trustee  the  bankrupt  himself  is  quasi  trustee  of  the 
estate.''* 

In  bankruptcy  the  creation  of  a  receivership  affects  the  parties  somewhat 
differently  from  what  it  does  in  other  branches  of  practice.  In  bankruptcy, 
a  receiver  is  a  mere  custodian  appointed  to  care  for  property  of  a  de- 
structible or  removable  nature  and  the  receivership  does  not  to  any  great 
extent  fix  priorities-  of  rights  or  of  liens  as  is  usually  the  case  in  other 
branches  of  jurisprudence.  Consequently  the  great  strife  that  usually  oc- 
curs over  the  validity  and  preoise  time  of  the  appointment  of  a  receiver  is 
generally,  lacking  in  bankruptcy,  for  all  preferences  and  legal  liens,  etc., 
within  the  entire  four  months  of  the  adjudication  are  in  the  same,  situation, 
in  general,  and  little  is  to  be  gained  by  setting  the  receivership  aside  unless 
it  has  been  improvidently  granted.  Under  the  bankruptcy  law  a  great  many 
of  the  quick  moves,  by  way  of  assignments,  preferred  mortgages,  etc.,  made 
on  the  eve  of  a  receivership  are  avoided  by  the  mere  filing  of  tlie  petition 
itself  and  subsequent  adjudication,  and  therefore  the  receivership  does  not 
figure  in  that  regard. 

§  384.  But  One  Ground,  "Absolute  Necessity  for  Preserva- 
tion of  Estate." — There  is  but  one  ground  for  the  appointment 
of  a  receiver  in  bankruptcy — such  appointment  must  be  "absolutely  neces- 
sary for  the  preservation  of  the  estate.'"' ^  Inasmuch  as  the  right  to  ap- 
point a  receiver  is  based  upon  the  authority  conferred  by  the  statute,  the 
application  should  state  as  ground  for  the  appointment  that  it  is  "abso- 
lutely necessary  for  the  preservation  of  the  estate  that  a  receiver  be  ap- 
pointed," and  the, affidavit  in  support  of  the  application  should  state  facts 
that  will  make  it  evident  that  a  receiver  is  absolutely  necessary. 

And  the  affidavit  should  be  positively  sworn  to  else  its  averments  will 
not,  alone,  support  the  appointment  of  a  receiver. 

In  re  Rosenthal,  16  A.  B.  R.  448,  144  Fed.  548  (D.  C.  N.  J.) :  "The  only  facts 
presented  to  the  referee  in  the  present  case  were  those  contained  in  Abraham 
Rosenthal's  petition,  and  they  were  merely  that  he  and  MicTiael  Rosenthal  were 
partners   in  the   silk  manufacturing  business;   that  on   November  1,   1905,  the 

74.  In  re  Wilson,  6  A.  B.  R.  287,  289,  108  Fed.  197  (D.  C.  Va.);  inferentially, 
In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  512  (D.  C.  Calif).  Obiter  and  inferentially, 
Blake  v.  Valentine,  1  A.  B.  R.  378  (D.  C.  Calif.).  Marsh  v.  Heaton,  1  Low.  278. 
See  post,  §  1121. 

75.  Bankr.  Act,  §  2  (3) ;  Bryan  v.  Bernheimer,  5  A.  B.  R.  623,  181  U.  S.  188; 
In  re  Rosenthal,  16  A.  B.  R.  448,  144  Fed.  548  (D.  C.  N.  J.).  Obiter,  In  re 
Becker,  3  A.  B.  R.  412,  98  Fed.  ,407  (D.  C.  Pa.),  quoted  post,  §  385.  Obiter,  In 
re  Cornice  &  Roofine  Co..  13  A.  B.  R.  586,  133  Fed.  958  (D.  C.  Ky  ). 
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firm  made  an  assignment  to  William  Schmidt  for  the  benefit  of  their  creditors; 
that  Schmidt  thereupon  took  possession  of  their  proper^,  the  estimated  value 
of  which  was  about  $8,000;  that  he  and  Michael  Rosenthal  were  about  to  file 
their  petition  in  voluntary  bankruptcy;  that  he  'verily  believes  that  'it  will  be  to 
the  benefit  of  all  persons  in  interest  that  a  receiver  of  this  court  do  forthwith, 
seize  and  take  possession  of  all  property  belonging  to  said  partnership  and  now 
in  the  hands  of  said  assignee.'  There  is  no  intimation  in  the  petition  that  the 
assignee  is  doing  anything  prejudicial  to  the  interests  of  creditors  or  in  conflict 
with  the  provisions  of  the  Bankruptcy  Act.  Nor,  in  the  order  made,  is  there 
any  finding  that  it  is  absolutely  necessary  for  the  preservation  of  the  bankrupts' 
estate  that  a  receiver  be  appointed.  It  follows  that  the  referee's  order  must  be 
set  aside  and  the  petition  on  which  it  was  made  be  dismissed." 

Improvident  and  unrlecessary  appointments  of  receivers  Congress  sought 
earnestly  to  guard  against.  The  appointment  must  not  only  be  "necessary" 
but  "absohitely"  necessary.  The  law  was  framed  in  a  manifest  spirit  of 
economy  (see  ante,  §  24)  and  the  expense  of  a  receivership  should  be 
avoided,  if  at  all  possible.  Resort  to  injunction  should  rather  be  had  where- 
ever  such  remedy  will  be  adequate. 

An  assignment  for  creditors  or  a  receivership  is  not  a  good  ground  in  and 
of  itself  before  adjudication;  for  the  assignment  or  receivership  is  not 
nullified  until  adjudication  and  the  custody  of  the  state  court,  without  its 
own  consent,  may  not  be  disturbed  until  then. 

Contra,  obiter,  In  re  Etheridge  Furn.  Co.,  1  A.  B.  R.  113,  93  Fed.  339 '(D.  C. 
Ky.) :  "*  *  *  if  after  an  involuntary  petition  in  bankruptcy  is  filed  against 
the  assignor  based  upon  the  assignment,  the  Court  of  Bankruptcy  may  and 
ought  to  appoint  a  receiver  to  take  charge  of  the  assigned  property." 


Functions  of  Receivers. 

§  385.  Powers  and  Functions  of  Receivers,  in  General. — Receivers 
in  bankruptcy  derive  their  powers  from  the  bankruptcy  act  and  are  limited 
thereby.  The  object  of  their  appointment  is  the  preservation  of  the  prop- 
erty so  as  to  prevent  its  deterioration,  waste,  or  loss.^^ 

In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  530,  103  Fd.  747  (D.  C  Wis.):  "The 
l-urpose  of  the  appointment  of  a  receiver  in  bankruptcy  is  one  of  mere  tempo- 
rary custody,  and  the  duties  are  of  the'  utmost  simplicity.'' 

In  re  Benedict,  15  A.  B.  R.  333,  140  Fed.  55  (D.  C.  Wis.) :  "The  Act  provides 
in  case  of  necessity  for  the  appointment  of  a  receiver,  who  is  practically  a  custo- 
dian.'' 

Obiter,  In  re  J.  C.  Winship  Co.,  9  A.  B.  R.  641,  130  Fed.  93  (C.  C.  A.  Ills.): 
"The  receiver  had  no  interest.     He  was  a  mere  caretaker.     He  had  no  title." 

In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557  (C.  C.  A.  Ills.):  "The  court  and  the 
parties  seem  to  have  overlooked  the  ruling  of  this  court  in  Booneville  National 
Bank  v.  Blakey,  6  A.  B.  R.  13,  43,  107  Fed.  891,  that  a  receiver  is,  a  mere  cus- 
todian of  'property  taken  from  the  possession  of  the  bankrupt  until  a  trustee  is 
appointed;  that  he  does  not  exercise  the  powers  of  a  trustee,  and  while  he  may 

77.  Bankr.  Act,  §  3  (3)  (5);  Boonville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107 
Fed.  891  (C.  C.  A.  Ind.). 
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take  appropriate  measures  incident  to  the  protection  of  the  property  in  his  cus- 
tody, and,  in  case  of  "^^erishable  property  may,  under  the  direction  of  the  court, 
sell  the  same  when  necessary,  yet  he  is  not  authorized,  nor  can  the  bankruptcy 
court  properly  direct  him,  to  take  possession  of  property  held  and  claimed  ad- 
versely by  third  parties,  or  to  institute  actions  for  the  recovery  of  property 
■claimed  to  belong  to  the  bankrupt's  estate." 

But  compare,  broader  rule,  In  re  Fixen  &  Co.,  2  A.  B.  R.  821,  96  Fed.  748  (D. 
C.  Calif.) :  "Courts  of  Bankruptcy  have  authority  not  only  under  the  special  pro- 
visions of  §  3  of  the  Bankruptcy  Act,  but  also  by  virtue  of  their  general  equity 
powers,  to  appoint  receivers." 

Thus,  perhaps,  receivers  may  not  sell  assets  other  than  perishable  assets, 
«xcept  when  authorized  to  conduct  the  business.'^ ^ 

Compare,  In  re  Becker,  3  A.  B.  R.  412,  98  Fed.  407  (D.  C.  Penna.) :  "Objec- 
tion is  raised  to  a  receiver's  power  to  sell  the  property  of  the  bankrupt.  The 
objection  is  based  upon  the  language  of  clause  3  of  §  2,  which  authorizes  courts 
of  bankruptcy  to  appoint  receivers,  'for  the  preservation  of  estates,  to  take 
■charge  of  the  property  of  bankrupts  after  the  filing  of  the  petition,  and  until  it 
is  dismissed  or  the  trustee  qualified.'  It  is  argued  that  this  limits  the  power,  of 
receivers  and  forbids  them  to  do  more  than  hold  possession  of  the  bankrupt's 
property  during  a,  certain  interval.  I  do  not  think  the  argument  is  sound.  The 
clause  restricts  the  power  of  the  court  to  appoint,  confining  it  to  cases  of  abso- 
lute necessity,  and  then  goes  on  to  state  the  purpose  for  which  the  appointment 
may  be  originally  made.  But,  after  a  receiver  has  once  gone  into  possession, 
it  may-become  necessary  to  sell  the  property  for  the  very  purpose  of  preserving 
il,  or  its  value — which  is,  of  course,  the  essential  matter — either  in  whole  or  in 
part.  In  such  event,  I  think  the  court  has  ample  power  to  order  or  confirm  a 
sale,  either  under  the  power  to  preserve,  implied  by  clause  3  itself,  or  under 
■clause  7  of  the  same  section,  which  empowers  the  court  to  'cause  the  assets 
of  the  bankrupt  to  be  collected,  reduced  to  money  and  distributed.' " 

And,  in  general,  no  order  of  sale,  other  than  that  implied  in  the  leave  to 
conduct  the  business,  should  be  entered  until  after  adjudication,  except  in 
cases  of  perishable  property.'^  ^ 

§  386.  Receivers  May  Sell  Perishable  Assets. — Receivers  may  be 
ordered  to  sell  perishable  assets;*"  and  may  be  ordered  so  to  do  by  the 
referee  upon  receipt  of  a  certificate  from  the  district  clerk  of  the  judge's 
absence.^i 

78.  Inferentially,  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  747 
(D.  C.  Wis.);  inferentially,  obiter,  In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557 
(C.  C.  A.  Ills.). 

79.  Inferentially,  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  575 
(C.  C.  A.  Ills.).  In  this  ca'se,  however,  the  court  did  not  set  aside  the  sale  or- 
dered by  the  referee,  because  a  fair  sum  was  realized  and  no  damage  done. 

All  Persons  Dealing  with  Receiver  Chargeable  with  Notice  of  Limitations  of 
Authority. — All  persons  dealing  with  the  receiver  are  chargeable  with  notice 
of  the  limitations  of  the  receiver's  authority.  Thus,  that  he  may  borrow  money 
but  may  not' buy  goods  on  credit.  In  re  Erie  Lumber  Co.,  17  A.  B.  R.  687  (D. 
C.  Ga.). 

80.  Gen.  Ord.  No.  XVIII. 

81.  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  747  (D.  C.  Wis.). 
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§  387.   May  Continue  Business,  but  Only  for  "Limited  Period." 

— Receivers  (and  later  on,  trustees  also)  may  be  authorized  to  con- 
tinue the  business  of  the  bankrupt  ;®2  ^^t  tjig  business  may  not  be  con- 
ducted for  more  than  a  "limited"  period.  The  term  "limited  period"  is 
ambiguous.  It  may  mean  either  a  short  period  or  a  definite  period.  Prob- 
ably it  means  both  a  short  and  also  a  definite  period ;  or  successive  short 
and  definite  periods,  to  prevent  the  long  drawn  out  continuance  of  business 
involving  creditors  and  risking  their  moneys  for  years. 

But  the  conducting  of  the  business  may  only  be  done  when  it  is  for  the 
best  interests  of  the  estate,  and  the  application  and  the  order  must  show 
that  it  is  for  the  best  interests  of  the  estate  that  the  business  be  conducted. 

§  388.  Expense  of  Continuing  Business. — The  expense  of  continu- 
ing the  business  may  not  be  charged  against  the  fund  to  the  detriment  of  a 
prior  lienholder  thereon,  without  his  consent,  acquiescence  or  •  participa- 
tion.*^ 

But  may  be  so  charged  if  the  lienholder  consents  to  tlie  continuance  of 
the  business.** 

§  389.  Power  to  Borrow  Money,  and  Issue  Receiver's  Certificates. 

— And  when  authorized  by  order  of  the  court,  receivers  may  borrow  money 
and  issue  receiver's  certificates. 

In  re  Erie  Lumber  Co.,  17  A.  B.  R..689,  150  Fed.  817  (D.  C.  Ga.) :  "Now,  §  2 

(5)  *  *  *  expressly  vests  courts  of  bankruptcy  with  the  power  to  'author- 
ize the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers, 
the  marshals,  or  trustees,  if  necessary  in  the  best  interest  of  the  estates.'  There 
was,  therefore,  no  doubt  of  the  power  of  the  court  to  take  the  action  it  did. 
Authorized  to  operate  the  property  through  its  receivers,  it  was  equally  com- 
petent for  the  court  to  raise  on  the  credit  of  the  values  in  hand  the  funds  im- 
mediately necessary  for  its  operation.     Here  was  a  large  saw  mill  plant,  with 

82.  Bankr.  Act,  §  2  (5) :  "Courts  of  bankruptcy  shall  have  power  to  authorize 
the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals  or  trustees,  if  necessary  in  the  best  interests  of  the  estate,  and  allow 
such  officers  additional  compensation  for  such  services  but  not  at  a  greater  rate 
than  in  this  Act  allowed  trustees  for  similar  services."  Instance,  In  re  Rich- 
ards, 11  A.  B.  R.  581,  127  Fed.  772  (D.  C.  Mass.). 

83.  In  re  Bourlier  Cornice  &  Roofing  Co.,  13  A.  B.  R.  585,  133  Fed.  958  (D.  C. 
Ky.).  See-  post,  subject  of  "Costs  of  Administration,"  §§  1996,  2036.  In  re  Erie 
Lumber  Co.,  17  A.  B.  R.  687  (D.  C.  Ga.). 

84.  See  post,  subject  of  "Selling  Free  from  Liens,"  §  1996.  In  re  Erie  Lumber 
Co.,  17  A.  "B.  R.  687  (D.  C.  Ga.). 

Damages  for  Receiver's  Breach  of  Contract. — Receivers  are  personally  re- 
sponsible for  breach  of  their  own  contracts  in  the  conducting  of  the  business, 
and  may  be  sued  therefor. 

In  r£  Erie  Lumber  Co.,  17  A.  B.  R.  707  CD.  C.  Ga.) :  "If  the  receivers  were 
guilty  of  any  breach  of  contract  with  him^  none  of  the  creditors  having  interest 
in  the  fund  are  responsible  for  it.  The  receivers  are  each  sui  juris  and  per- 
sonally responsible  for  any  wrong  ex  contractu  or  ex  delicto  which  they  rhay 
have  committed.  Thp  claim  is  unliquidated,  and,  even  if  liquidated,  would  as 
against  antecedent  lieiis  have  little  or  no  superior  dignity  to  a  claim  of  a  general 
creditor." 
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planing  mill,  veneering  mill,- large  orders  for  its  products,  all  belonging  to  a 
c-lass  of  business  which  at  the  time  and  since  then  has  been  most  notably  pros- 
perous.    *     *     * 

"It  is,  however,  urged  that  the  court  may  provide  for  the  priority  of  recevers' 
certificates  only  in  case  of  a  railway  or  quasi  public  corporation.  In  view  of 
the  act  of  bankruptcy  authorizing  the  continuance  of  a  private  corporation 
through  a  receiver,  we  do  not  think  that  this  is  true.  The  power  to  continue 
business  implies  the  power  to  make  debts,  and"  to  provide  for  their  payment, 
which  must  include  the  power  to  borrow  money  for  urgent  necessities  and  for 
direct  operating  expenditures." 

§  390.   May  Make  Seizure,  under  Statute,  Instead  of  Marshal.— 

A  receiver,  instead  of  the  marshal,  may  be  appointed  to  make  the  seizure 
under  §  (3)  of  §  (69).85 

§  391.  May  Not  Seize  Property  Held  Adversely. — The  receiver  may 
not  seize  property  held  and  claimed  adversely  by  third  parties.** 

§  392.  May  Compel  Surrender  of  Property  Not  Held  Adversely. — 

Jurisdiction  exists  in  the  bankruptcy  court  to  order  surrender,  by  summary 
process,  to  the  receiver  of  property  in  the  hands  of  the  bankrupt,  or  in  the 
hands  of  the  bankrupt's  agent,  or  in  the  hands  of  any  one  not  adversely  in- 
terested therein  f'^  likewise,  if  in  the  hands  of  a  levying  oflficer,  where  the 
levy  has  been  nullified  by  the  adjudication.  And,  in  one  case,  it  has  been 
held  likewise  so,  of  the  proceeds  of  sale  in  the  hands  of  the  judgment  cred- 
itor under  a  lien  levied  within  the  four  months,  where  the  sale  was  made 
after  adjudication.** 

§  393.  Whether  May  Maintain  Independent  Plenary  Suits  to  Re- 
cover Property. — Whether  receivers  may  institute  and  maintain  inde- 
pendent plenary  suits  to  recover  specific  property  has  been  variously  de- 
cided, the  contention  arising  over  the  apparent  conflict  between  the 
principle  that  a  receiver  in  bankruptcy  has  no  title  except  that  of  a 
custodian  and  that  his  functions  are  limited  by  the  statute  on  the  one 
hand,  and  the  manifest  necessity,  on  the  other  hand,  for  some-  one  to  act 
in  behalf  of  all  creditors  in  the  period  elapsing  between  the  filing  of  the 
])etition  and  the  election  of  the  trustee. 

85.  See  ante,  §  346,  et  seq. 

86.  Boon.eville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.). 
But  it  is  to  be  noted  that  this  was  not  an  action  to  recover  specific  property 
but  for  a  money  judgment.  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116 
Fed.  143  (C.  C.  A.  Ga.).  Obiter,  In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557  (C. 
C.  A.  Ills.).     Contra,  In  re  Barrett,  12  A.  B.  R.  626,  132  Fed.  362  (D.  C.  Tenn.). 

87.  In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  70,  139  Fed.  546  (C.  C.  A.  N.  Y.); 
impliedly.  In  re  Lebrecht,  14  A.  B.  R.  445,  135  Fed.  878  (D.  C.  Tex.), 

88.  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  C.  N.  Y.). 
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Some  cases  hold  that  receivers  may  institute  plenary  suits  to  recover,  as 
v^ell  as  to  defend  possession  of,  property  belonging  to  the  estate.^® 

In  re  Fixen  &  Co.,  3  A.  B.  R.  822,  96  Fed.  745  (D.  C.  Calif.):  "A  receiver  in 
bankruptcy  has  power  not  only  to  take  charge  of  property  which  is  voluntarily 
turned  over  to  him,  but  to  institute  legal  proceedings  to  recover  property  be- 
longing to  the  bankrupt." 

Other  cases  hold  that  receivers  have  not  such  power  and  cannet  take  pos- 
session of  property  held  and  claimed  adversely  by  third  parties  nor  institute 
actions  for  the  recovery  of  property  claimed  to  belong  to  the  bankrupt's 
estate.9o 

The  true  rule  doubtless  is  that,  before  adjudication  at  any  rate,  the  re- 
ceiver would  not  have  the  right  to  pursue  third  parties  by  plenary  action, 
unless  under  the  exceptional  circumstances  of  their  having  gotten  property 
away  from  him  that  was  once  in  his  custody;  this  being  so  because  the 
bankruptcy  case  itself,  before  adjudication,  is  concerned  not  with  property 
but  with  the  status  of  a  person ;  and  a  receiver  therein  would  therefore  not 
be  in  the  position  of  a  court  officer  seeking  possession  of  assets  in  contro- 
versy, for  the  title  to  the  assets  does  not  pass  until  the  adjudication.  It  is 
also  possible  that  a  distinction  might  exist  between  suits  involving  the  as- 
sertion of  those  rights  which  are  peculiarly  conferred  by  the  Bankruptcy 
Act  and  which  depend  upon  the  adjudication,  such  as  suits  to  recover 
preferential  transfers  void  under  §  60  (b)  ;  and  those  suits  common  to  all 
creditors. 

§  394.  May  Not  Sue  for  Money  Judgment  for  Debt.— But  the  rule 
is  settled  that  receivers  may  net  institute  suits  in  personam  to  recover 
money  judgments  upen  mere  debts.^^ 

§  395.  Receiver  Going  into  Other  District  than  That  of  Appoint- 
ment.— And  it  has  been  held  that  receivers  may  not  go  out  of  the  juris- 
diction of  their  appointment  and  institute  actions,  nor  do  any  other  ofScial 
act.92 

89.  In  re  Barrett,  13  A.  B.  R.  626,  132  Fed.  362  (D.  C.  Tenn.).  Obiter,  In  r« 
Kelly,  1  A.  $.  R.  306,  91  Fed.  504  (D.  C.  Tenn.). 

And  will  not  when  suing  in  the  Federal  Court  in  the  same  district,  be  re- 
quired to  give  security  for  costs  nor  to  become  personally  liable  therefor  unless 
it  is  shown  the  receiver  is  acting  in  bad  faith,  or  unreasonably  or  oppressively; 
certainly  not  where  there  are  assets  in  the  bankrupt  estate;  nor  even  where 
there  are  no  assets  except  when  it  is  due  to  indemnify  adversary.  In  re  Barrett, 
12  A.  B.  R.  626,  132  Fed.  362   (D.  C.  Tenn.). 

90.  Title  &  Trust  Co.  v.  Pearlman,  16  A.  B.  R.  463,  144  Fed.  550  (D.  C.  Pa.) ; 
obiter.  In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557  (C.  C.  A.  Ills.) ;  In  re  Schrom, 
3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa);  Beach  v.  Macon  Grocery  Co.,  8  A.  B. 
R.  751  (C.  C.  A.  Ga.);  Booneville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed. 
891  (C.  C.  A.  Ind.). 

91.  Booneville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A. 
Ind.),  evidently  reversing  Blakey  v.  Booneville  Bk.,  2  A.  B.  R.  459;  inferentially, 
obiter,  In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557  (C.  C.  A.  Ills.). 

92.  In  re  Schrom,  3  A.  B.  R.  353,  97  Fed.  760  (D.  C.  Iowa). 

1  Rem  B— 17 
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In  re  Benedict,  .15  A.  B.  R.  233,  140  Fed.  55  (D.  C.  Wis.,  citing  Booth  v.  Clark, 
17  How.  327,  and  Hale  v.  Allinson,  188  U.  S.  56) :  "In  Great  Western  Mineral 
&  Manufacturing  Co.  v.  Harris,  198  U.  S.  561,  Mr.  Justice  Day,  delivering  the 
opinion,  fully  sustains  the  authority  and  reasoning  of  this  early  case,  and  com- 
mits the  court  again  to  the  doctrine  that  the  receiver  in  whom  the  title  to  assets 
has  not  been  vested,  but  who  relies  upon  his  authority  as  an  officer  of  the  court, 
has  no  authority  to  do  any  official  act  eutside  the  jurisdiction  of  the  court  ap- 
pointing him." 

But  the  reverse  is  probably  the  better  law,  namely,  that  no  ancillary  ju- 
risdiction exists,  but  that  receivers  might  be  authorize!  to  go  into  other 
jurisdictions  to  protect  assets.  The  state  law  of  Wisconsin  refuses  comity 
to  receivers  in  many  instances  where  recognized  by  most  other  States,  and 
the  Federal  decision  in  In  re  Benedict  is  perhaps  colored  by  the  local  law. 

Thus,  the  better  rule  is  that  they  may,  when  authorized  by  the  court  ap- 
pointing them,  go  into  other  districts  and  there  institute  actions. 

But  even  so,  they  may  only  do  so  when  specially  authorized  by  the  court 
appointing  them. 

In  re  National  Mercantile  Agency,  12  A.  B.  R.  189  (D.  C.  Pa.):  "As  is  well 
known  a  receiver  has  such  power  only  as  the  court  that  appoints  him  chooses 
to  give  and  unless  he  is  authorized  to  leave  the  court  of  original  jurisidiction 
and  sue  elsewhere,  he  is  not  cornpetent  to  bring  such  a  suit." 

And  authority  so  to  do  before  adjudication  was  refused  a  receiver  in 
one  case. ^3 

§  396.    Security  for  Costs  and  Bond  for  Injunction  by  Receiver. — 

Security  for  costs  will  not  be  required  where  actiomis  brought  in  the  fed- 
eral court  of  the  same  jurisdiction,  nor  will  the  receiver  be  rquired  to  become 
personally  liable  therefor,  in  the  absence  of  bad  faith  or  unreasonable- 
ness rn  bringing  the  suit ;  certainly  not  where  there  are  assets  in  the  bank- 
lupt  estate,  nor  even  where  there  are  no  assets  unless  it  is-  due  to  the  ad- 
versary to  indemnify  against  costs.^* 

Injunction  bond  need  not  be  given,  unless  the  court  in  its  discretion 
deems  it  necessary. ^^ 

§  397.  Effect  of  Dismissal  of  Petition  on  Receivership.— The  dis- 
missal of  the  petition  before  adjudication  would  probably  have  the  same 
effect  upon  a  receivership  as  in  other  equity  cases ;  unless,  perhaps,  the  re- 
ceiver were  appointed  under  §  69,  or  §  3  (e),  as  to  which,  see  ante,  §  344, 
et  seq. 

Thus  the  court  has  jurisdiction,  notwithstanding  the  proposed  dismissal, 
to  determine  the  ownership  of  property  in  its  custody.*" 

93.  In  re  Schrom,  3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa). 

94.  In  re  Barrett,  13  A.  B.  R.  636,  132  Fed.  362  (D.  C.  Tenn.).. 

95.  In  re  Barrett,  13  A.  B.  R.  626,  132  Fed.  363  (D.  C.  Tenn.). 

96.  In  re  J.  C.  Winship  Co.,  9  A.  B.  R.  641,  130  Fed.  93  (C.  C.  A.  Ills.). 
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.The  effect  of  such  dismissal,  at  any  rate,  is  a  subject  of  judicial  action 
and  may  not  be  determined  by  mandamus. '•'^ 

§  398.  Costs  and  Expenses  of  Receiver  Taxable  against  Petition- 
ing Creditors. — Where  a  receiver  has  been  appointed,  the  costs  and  ex- 
penses of  the  receivership  are  taxable  against  the  petitioning  creditors. 

In  re  Lavoc,  15  A.  B.  R.  290  (C.  C.  A.  N.  Y.) :  "The  question  presented  for 
review  is  whether  petitioning  creditors  are  liable  for  the  expenses  of  a  receiver- 
ship in  a  case  where,  upon  commencing  a  proceeding  against  a  debtor  to  have 
him  adjudicated  a  bankrupt,  they  have  applied  to  the  court  and  obtained  the 
appointment  of  a  receiver  of  his  property,  and  the  proceeding  ds  subsequently 
dismissed  as  unfounded,  the  receiver  meanwhile  having  entered  upon  his  duties, 
taken  charge  of  the  property,  and  incurred  expenses.  . 

"There  is  no  express  provision  in  the  Bankruptcy  Act  which  authorizes  the 
■court  of  bankruptcy  to  compel  petitioning  creditors  to  pay  the  costs  of  a  re- 
-ceivership  under  such  circumstances,  and  the  power  of  the  court  must,  there- 
fore, rest  upon  its  implied  authority  to  require  those  to  bear  the  expenses  of  a 
■proceeding  which  they  have  instituted  without  sufficient  cause,  and  in  the  course 
of  which  they  have  invoked  its  assistance  and  asked  it  to  put  its  machinery  in 
motion  for  their  benefit  in  such  a  way  that  expenses  will  accrue  which  must  be 
borne  either  by  them  or  the  adverse  party.  Courts  of  equity  frequently  exer- 
•cise  this  power  in  advance  of  taking  action  and  in  the  absence  of  any  statutory 
.authority.  Thus,  in  granting  an  injunction,  it  is  common  practice  to  require 
the  plaintiff  to  give  a  bond  or  make  a  deposit  in  the  registry  to  secure  the  ad- 
■verse  party  against  loss  if  the  process  be  subsequently  vacated.-  The  precise 
question,  however,  has  been  considered  frequently  and  determined  by  the 
■courts.     ♦    *    * 

"Upon  authority  and  because  the  principle  is  so  jusf  and  reasonable,  we 
-adopt  it  and  a:pply  it  to  the  case  in  hand." 

Beach  v.  Macon  Grocery  Co.,  11  A.  B.  R.  110,  125  Fed.  513  (C.  C.  A.  Ga.) : 
"The  petitioners  who  instituted  the  proceedings  and  secured  the  appointment  of 
a  receiver  are  properly  and  equitably  chargeable  with  the  costs  and  expenses 
incurred  by  their  wrongful  application.  In  the  event  of  their  insolvency,  any 
■expenses  incurred  by  the  receiver  should  fall  on  him,  and  not  on  the  defendants. 
He  need  not  become  receiver  unless  he  chooses,  or  he  may  require  a  bond  of 
indemnity  .before  accepting  the  position.  In  a  case,  therefore,  where  the  re- 
ceiver has  .been  wrongfully  appointed,  and  the  order  subsequently  vacated,  it 
would  be  more  equitable  that  the  receiver  himself  should  sustain  the  loss  or 
expenses  of  the  receivership  paid  by  him  than  that  they  should  be  taxed  to  the 
successful  defendants." 

And  it  has  been  held,  that  the  court  may  order  the  defeated  party  to  pay 
the  costs  and  punish  hirp  for  contempt  for  failure  to  do  so. 

In  re  Lavoc,  15  A.  B.-  R.  293,  143  Fed.  960  (C.  _C.  A.  N.  Y.) :  "As  the  court 
"below  had  competent  power  to  make  the  order  directing  the  payment  of  the 
receiver's  expenses,  it  also  had  power  to  enforce  its  lawful  order  by  a  proceed- 
ing-for  contempt  (Bankrupt  Act,  §  3,  subd.  13).  It  is  doubtful  whether  the  en- 
forcement of  the  contempt  proceeding  is  equivalent  to  the  imprisonment  for 

97.  Edinburg  Coal  Co.  v.  Humphreys,  13  A.  B.  R.  593,  134  Fed.  839  (C.  C. 
A.  Ills.). 
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debt  within  the  meaning  of  §  990  of  the  United  States  Revised  Statutes  (Muel- 
ler V.  Nugent,  184  U.  S.  1,  13,  7  A.  B.  R.  224),  and  whethe?  that  section  is  not 
by  implication  repealed,  so  far  as  it  conflicts  with  the  express  provision  to  the 
contrary,  in  the  Bankrupt  Act.  However  this  may  be,  §  990  has  no  appli- 
cation to  a  case  in  which  imprisonment  for  failure  to  obey  the  lawful  order  of 
the  court  is  permitted  by  the  laws  of  the  State.'  By  the  law  of  this  State,  §■ 
1241,  Code  of  Civil  Procedure,  disobedience  of  an  order  is  punishable  as  for  a 
contempt  of  the  court  where  it  requires  the  payment  of  money  to  the  court  or  to- 
an  officer  of  the  court.  The  order  under  review  being  one  requiring  the  pay- 
ment to  the  receiver  of  the  expenses  incurred  by  him,  can,  therefore,  be  en- 
forced by  the  usual  punishment  for  contempt.  O'Gara  v.  Kearney,  77  N.  Y. 
423-426;  Devlin  v.  Hinman,  161  N.  Y.  115." 

It  seems,  however,  a  severe,  and  unusual,  rather  than  usual,  remedy  ta 
enforce  the  payment  of  costs  by  imprisonment  for  contempt. 

Division  S. 
Creditors'  Independent  Plenary  Actions  Penbing  Adjudication. 

§  399.  Creditors'  Independent  Plenary  Actions  Pending  Adjudica- 
tion.— After  the  filing  of  the  petition  and  before  adjudication,  creditors 
may  institute  suits  for  the  recovery  of  property  fraudulently  transferred 
or  concealed  by  the  bankrupt  either'  before  or  after  the  filing  of  the  petition;, 
and  ■will  thereafter,  in  case  bankruptcy  supervenes,  and  their  proceedings 
thereby  be  annulled,  or  the  lien  of  the  proceedings  be  preserved  for  the 
benefit  of  all  creditors,  be  reimbursed  for  all  their  expenses  if  such  suits 
shall  have  resulted  in  the  recovery  of  the  property  for  the  creditors.^* 

This  clause  -was  added  by  the  amendment  of  1903,  and  was  added  no 
doubt  chiefly  to  protect  creditors  during  the  time  intervening  between  the 
filing  of  the  petition  and  the  adjudication  against  fraudulent  transfers  and 
concealments  which  could  not  be  reached  under  warrant  to  the  marshal 
or  receiver  to  seize  property,  such  warrants  not  operating  to  authorize  the 
seizure  of  property  held  adversely  by  third  parties  but  only  of  property  in 
the  possession  of  the  bankrupt,  or  his  agent;  some  cases  as  before  noted 
having  also  denied  to  receivers,  before  adjudication,  the  power  to  institute 
proceedings  or  plenary  actions  to  such  end. 

Until  adjudication,  cVeditors  of  course  are  entitled  (and  also  were  en- 
titled before  the  Amendment  of  1903)  to  make  use  of  all  the  usual  and 
ordinary  reniedies  of  creditors  in  the  State  or  Federal'  Courts  to  recover 
property,  for  in  case  there  be  ultimately  no  adjudication,-  their  right  to  sue 
in  the  ordinary  tribunals  would  be  undoubted.  Justly,  creditors  should  not 
be  deterred  from  making -use  of  these  ordinary  remedies  for  their  pro- 
tection by  the  fear  that  subsequent  bankruptcy  will  not  only  rob  them  of 

98.  Bankr.  Act,  §  64  (b)  (2):  "And,  where  prpperty  of  the  bankrupt,  trans- 
ferred or  concealed  by  him  either  before  or  after  the  filing  of  the  petition,  shall 
have  been  recovered  for  the  benefit  of  the  estate  of  the  bankrupt  by  the 'efforts 
and  at  the  expense  of  one  or  more  creditors,  the  reasonable  expenses  of  such 
recovery"  shall  be  entitled  to  priority  of  payment  from  the  bankrupt  estate. 
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all  special  advantage  but  also  throw  the  costs  of  suit  upon  them;  conse- 
quently, this  amendment  to  §  64  (b)  (2)  allowing  them  reimbursement 
was  wise  and  opportune. 

Even  without  the  special  provision  of  the  Amendment  of  1903  to  §  64 
■(b)  (2),  creditors  would  be  entitled,  pending  the  hearing  on  an  involun- 
tary petition,  to  maintain  independent  plenary  actions  for  the  recovery  of 
property.®^ 

Obiter,  Title  &  Trust  Co.  v.  Pearlman,  16  A.  B.  R.  464,  144  Fed.  550  (D.  C. 
Pa.) :  "It  is  further  urged,  that,  unless  power  to  sue  is  possessed  by  the  receiver 
in  a  case  of  this  kind,  there  will  be  a  miscarriage  of  justice,  the  Pennsylvania, 
statute  requiring  that  proceedings  to  invalidate  a  sale  in  bulk,  such  as  the  one 
that  is  here  complained  of,  shall  be  brought  within  ninety  days  from  its  con-, 
summation.  But  assuming  this  to  be  the  case,  it  aflords  no  argument  for  the 
existence  of  the  power  unless  it  is  otherwise  deducible.  Even  if  there  be  this' 
lapse  in  the  law,  we  are  not  authorized,  out  of  mere  necessity,  to  raise  up' 
something  to  cover  it.  The  truth  is,  however,  that  there  is  no  such  difficulty 
as  is  assumed.  A  sale  of  the  character  of  that  in  question  is  made  fraudulent 
and  Voidable  by  the  local  law  as  against  creditors,  and  creditors  therefore  have 
the  right  themselves  to  take  steps  to  avoid  it.  Ordinarily  this  would  be  by 
judgment  and  execution  against  the  property  alleged  to  have  been  fraudulently 
disposed  of  upon  a  sale  of  which  the  purchaser  would  be  in  shape  to  test  the 
title  of  the  alleged  fraudulent  vendee.  But  in  requiring  proceedings  to  be  begun 
within  ninety  days  after  the  consummation  of  the  sale,  of  necessity  something 
more  direct  and  speedy  is  contemplated,  it  being  practically  impossible  within 
that  time  to  bring  action  and  obtain  judgment  in  order  to  do  so.  Neither 
would  an  attachment  lie,  under  the  Act  of  1869  (JPa.),  the  fraud  which~justifies 
it  having  to  be  actual,  and  not  merely  constructive.  Stewers  Pork  Packing  Co. 
■V.  Sheener,  15  District  141.  Under  the  circumstances  the  only  relief  available 
to  general  creditors  is  by  bill,  and  this  must  therefore  be  regarded  as  intended 
to  be  given.  Houseman  v.  Grossman,  177  Pa.  453.  And  if  this  be  so  any  cred- 
itor would  be  entitled  to  sue  on  behalf  of  himself  and  others,  either  before  or 
after  the  institution  of  proceedings  in  bankruptcy,  such  suit,  if  after,  being  ancil- 
lary thereto,  no  trustee  having  yet  been  chosen.  In  re  Schrom,'  3  Am.  B.  R. 
353.  This  remedy  being  open,  the  argument  drawn  from  the  necessity  for 
authority  on  the  part  of  a.  receiver  to  sue  is  effectually  disposed  of." 

In  re  Ward,  5  A.  B.  R.  315,  319,  104  Fed.  985  (D.  C.  Mass.):  "It  is  further 
urged  that,  if  this  court  be  without  jurisdiction  to  keep  from  concealment  or 
dissipation  the  property  of  the  bankrupt  in  the  hands  of  a  third  party  pending 
adjudication,  there  will  seldom  be  left  much  for  the  trustee  to  distribute  among 
the  creditors.  This  may  be  true,  but  the  situation  is  created  by  Congress,  not 
by  the  Court." 

§  400.  Must  Be  for  Benefit  of  All.— Probably,  only  those  proceedings 
taken  for  the  benefit  of  all  creditors  are  strictly  entitled  to  the  benefits  of 

99.  Obiter,  Horner-Gaylord  Co.  v.  Miller  &  Bennett,  17  A.  B.  R.  257,  147  Fed, 
295  (D.  C.  W.  Va.).  This  decision  is  in  error,  however,  in  holding  that  tke 
bankruptcy  court  may  maintain  such  plenary  action.  Compare,  In  re  Schtom, 
3  A.  B.  R.  353,  97  Fed.  760  (D.  C.  Iowa,  distinguished  in  In  re  Williams,  9  A.  B. 
R.  744).  It  is  not  clear  but  what  the  court  in  this  case,  however,  was  advocating 
ancillary  bankruptcy  proceedings  rather  than  a  resort  by  creditors  to  their 
ordinary  remedies  pending  the  hearing  upon  petition  for  adjudication.  Com- 
pare, to  same  eflfect.  In  re  Adams,  1  A.  B.  R.  104  (Ref.  N.  Y.). 
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§  64  (b)  (2).  Yet  the  benefits  of  that  section  have  been  extended  to  cases 
operating  to  the  advantage  of  all  creditors  although  not  so  intended. i"* 
Thus,  where  an  attachment  lien,  dissolved  as  to  the  attaching  creditor  by 
the  debtor's  bankruptcy,  is  preserved  for  the  benefit  of  all  creditors  under  § 
67  (f)  the  lien  for  the  costs  also  is  preserved. ^^^ 

§  401.  Independent  Plenary  Suits  by  Creditors  Not  Maintainable 
in  U.  S.  District  Courts. — Independent  plenary  suits  by  cred- 
itors may  not  be  brought  in  the  bankruptcy  courts  at  all,  either  before  or 
after  adjudication.  The  jurisdiction  conferred  by  the  Amendment  of  liniS 
upon  the  Bankruptcy  courts  to  entertain  plenary  actions  against  adverse 
claimants  is  limited  to  eases  where  the  status  of  the  debtor  as  a  bankrupt 
has  become  established,  so  for  tliat  reason,  alone,  such  suits  would  not  be 
maintainable  before  adjudication.  -But,  further  than  that,  the  Amendment 
of  1903  confers  jurisdiction  only  in  suits  by  "trustees,"  so  that  neither  be- 
fore nor  after  adjudication  have  creditors  the  right  to  resort  to  the  baiiic- 
ruptcy  courts  in  independent  plenary  suits. ^"^ 

Viquesnay  v.  Allen,  13  A.  B.  R.  406,  131  Fed.  31  (C.  C.  A.  W.  Va.):  "*  *  * 
and  the  amendment  if  applicable  here,  likewise  applies  only  to  suits  by  trustees 
in  bankruptcy." 

§  402.  No  Suit  to  Maintain  Status  Quo  for  Filing  Bank- 
ruptcy Petition. — Before  the  filing  of  a  bankruptcy  petition  cred- 
itors may  not  obtain  restraining  orders  either  in  the  State  or  Bankruptcy 
Courts  to  preserve  the  status  quo  upon  the  ground  that  they  are  about  to 
institute  bankruptcy  proceedings  or  will  institute  them  as  soon  as  possi- 
ble.'"^  However,  of  course,  such  object  may  be  the  real  object,  but  the 
application  for  the  restraining  order  must  be  ixpon  other  grounds.  Creditors 
under  §  64  (b)  may  be  allowed  their  costs  and  expenses  where  the  eltect 
of  such  prior  action  is  to  aid  in  the  recovery  of  assets. 

100.  Compare,  In  re  Francis- Valentine  Co.,  3  A.  B.  R.  532,  94  Fed.  793  (C.  C. 
A.  Calif.). 

101.  Receivers  v.  Staake,  13  A.  B.  R.  281,  133  Fed.  717  (C.  C.  A.  Va.,  affirmed 
sub  nom.  First  Nat'l  Bk.  v.  Staake,  15  A.  B.' R.  639,  203  U.  S.  141);  First 
National  Bk.  v.  Staake,  15  A.  B.  R.  639,  202  U.  S.  141  (affirming  13  A.  B.  R.  281). 

102.  Contra,  Horner-Gaylord  Co.  z>.  Miller  &  Bennett,  17  A.  B.  R.  357,  147 
Fed.  395  (D.  C.  W.  Va.).  See  post,  §  1715.  Nevertheless,  t^e  bankruptcy  court 
has  jurisdiction  to  enioin,  pending  the  petition:  In  re  Jersey  Island  Packinpr 
Co.,  14  A.  B.  R.  690,  138  Fed.  625  (C.  C.  A.  Calif.). 

103.  See  ante,  §  360. 
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Triai<. 

Synopsis  of  Chapter. 

§  403.  Trial,  in  General,  by  Court. 

§  404.  But  Court  May  Submit  Issue  of  Fact  to  Jury. 

§  405.  Jury's  Verdict,  in  General,  Advisory. 

§  406.  Except  That   on   Issues   of  Insolvency   and   Commission   of   Act,    Right 

Absolute. 
§  407.  But  Jury  Demandable  by  Virtue  of  Statute,  Not  Constitution. 
§  408.  Jury  Confined,  Where  Demandable,  to  Two  Issues. 
§  409.  Jury  Trial  Not  Available  to  Intervening  Creditors. 
§  410.  To  Be  Conducted  According  to  Common  Law. 
§  411.  Demapd  for  Jury. 

§  412.  Reference  to  Master  Where  Jury  Not  Demanded. 
§  413.  Trial  to  Be  "Impartial."  • 

§  403.  Trial,  in  General,  by  Court. — After  the  issues  are  made 
up  the  case  is  set  down  for  hearing.  Bankruptcy  proceedings,  as  already 
noted  (ante,  §  20),  are  a  branch  of  equity  jurisprudence;  and  the  hearings 
in  general  are  to  be  before  the  court,  even  as  to  the  issue  of  bankruptcy."^ 

§  404.   But    Court    May    Submit    Issue    of   Fact    to    Jury. — Any 

specified   issue    of    fact    may,    of    course,    be    submitted    by    the    bank- 
ruptcy court,  acting  as  the  chancellor,  to  the  jury,  for  determination.^ 

In  re  Rude,  4  A.  B.  R.  319,  101  Fed.  845  (D.  C.  Ky.) :  "Bankruptcy  proceed- 
ings are  equitg.ble  in  character,  and  while  the  court,  or,  possibly,  the  referee, 
might  have  had  a  jury  to  pass  upon  the  amount  of  the  attorney's  fee,  that  was 
a  matter  of  discretion,  and  not  of  right.  The  court  does  not  understand  that 
in  equitable  proceedings  parties  have  a  right  to  have  an  issue  tried  out  of  chan- 
cery by  a  jury.  Section  19  of  the  Bankrupt  Act,  and  section  648  of  the  Revised 
Statutes  in  relation  to  trials  in  Circuit  Courts,  do  not,  in  my  judgment,  affect 
this  rasult." 

But  certain  holdings  are  to  the  eflfect  that  the  right  in  bankruptcy  practice 
is  confined  to  those  issues  mentioned  in  the  statute.^ 

§  405.  Jury's  Verdict,  in  General,  Advisory. — In  case  the  court 
thus  submits  an  issue  to  the  jury,   the  determination  of  the   jury,   ex- 

1.  Banlcr.  Act,  §  18  (d) :  "If  the  bankrupt  or  any  of  his  creditors  shall  ap- 
pear within  the  time  limited  and  controvert  the  facts  alleged  in  the  petition  the 
judge  shall  determine  as  soon  as  may  be,  the  issues  presented  by  the  pleadings 
without  the  intervention  of  a  jury,  except  in  cases  where  a  jury  trial  is  given 
by  this  act,  and  make  the  adjudication  or  dismiss  the  petition." 

2.  Oil  Well  Supply  Co.  v.  Hall,  11  A.  B.  R.  738,  128  Fed.  875  (C.  C.  A.  W. 
Va.);  Morss  v.  Franklin  Coal  Co.,  11  A.  B.  R.  423,  125  Fed.  998  (D.  C.  Pa.);  In 
re  Neasmith,  17  A.  B.  R.  131,  147  Fed.  160  (C.  C.  A.  Mich.);  (1867)  Barton  v. 
Barbour,  104  U.  S.  JSV. 

3.  In  re  Herzikopf,  9  A.  B.  R.  745,  118  Fed,  101  (C.  C.  A.  Calif.).  And  In  re 
Neasmith,  17  A.  B.  R.  131,  147  Fed.  160  (C.  C.  A.  Mich.). 
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cept  in  the  one  statutory  instance  hereafter  mentioned,  is  merely  advisory 
and  not  binding  on. the  court;*  and  this  exception  is  in  cases  where  the 
Bankruptcy  Act  gives  the  respondent  an  absolute  right  to  a  jury  trial. 

Even  after  the  bankrupt  has  waived  the  right  of  trial  by  jury  the  court 
may,  of  its  own  motion,  direct  the  issues  or  any  of  them  he  may  select  to 
be  tried  by  a  jury.  In  this  event  the  jury  trial  is  not  to  be  taken  as  being 
held  under  the  provisions  of  the  bankruptcy  act,  but  as  advisory  merely, 
under  the  general  powers  of  the  court  as  a  chancellor. 

Oil  Well  Supply  Co.  v.  Hall,  11  A.  B.  R.  738  (C.  C.  A.  W.  Va.) :  "It  is  very 
clear  that  the  case  below  was  not  submitted  to  the  jury  under  the  provisions  of 
the  nineteenth  section  of  the  Bankruptcy  Act  (Act  July  1,  1898,  ch.  541,  30  Stat. 
551  [U.  S.  Comp.  Stat.  1901,  p.  3429]).  The  respotidents  did  not  demand  a 
jury.  Indeed,  the  record  states  that  a  jury  was  waived.  But  the  district  judge, 
of  his  own  motion,  and  for  his  own  satisfaction,  desired  the  aid  of  a  jury  in 
passing  upon  the  question  whether  an  net  of  bankruptcy  had  been  committed, 
as  charged  in  the  petition.  It  is  always  within  the  discretion  qf  a  judge  to 
seek  the  aid  of  a  jury  in  solving  a  question  of  fact.  In  the  court  of  chancery 
the  chancellor  can  do  tiiis,  either  by  ordering  an"  issue  out  of  chancery  to  be 
tried  in  the  law  court,  or  by  impaneling  a  jury  in  his  own  court,  and  submitting 
the  question  to  them  himself.  Wilson  v.  Riddle,  123  U.  S.  615,  8  Sup.  Ct.  255, 
31  L.  Ed.  280;  Idaho,  etc.,  Co.  v.  Bradley,  132  U.  S.  509,  10  Sup.  Ct.  177,  33 
L.  Ed.  433.  In  all  such  cases  the  verdict  of  the  jury  is  advisory — not  binding 
on  the  court,  which  must  for  itself  determine  the  issues.  This  was  the  course 
pursued  here.  The  judge  presented  the  issue  to  the  jury,  but  he  afterwards 
adopted  their  conclusion,  and  gave  effect  to  it  by  his  own  decree.  This  he  need 
not  have  done  if  the  jury  trial  had  been  had  under  the  nineteenth  section  of  the 
Bankruptcy  Act.  In  carrying  out  his  purpose  to  seek  the  aid  of  a  jury,  he  used 
a  jury  in  the  court  over  which  he  was  about  to  preside,  and  which  best  suited 
his  convenience — the  jury  in  the  Circuit  Court  of  Parkersburg.  As  the  verdict 
of  the  jury  was  sought  by  himself  to  aid  his  conclusion,  he  could  select  any  jury, 
especially  as  the  jurors  in  the  District  and  Circuit  Courts  of  the  United  States 
can  be  used  in  every  court." 

§  406.  Except  That  on  Issues  of  Insolvency  and  Commission  of 
Act,  Right  Absolute. — There  is  one  mandatory  exception  to  the 
rule  that  the  issues  are  all  to  be  tried  by  the  court:  The  debtor  kimself, 
resisting  his  adjudication  as  bankrupt,  may,  as  a  matter  of  absolute  right. 
have  the.  issues  as  to  his  insolvency  and  as  to  his  having  committed  the 
act  of  bankruptcy  charged,  determined  by  a  jury.^ 

4.  Oil  Well  Supply  Co.  v.  Hall^  11  A.  B.  R.  738,  128  Fed.  875  (C.  C.  A.  W. 
Va.);  In  re  Neasmith,  17  A.  B.  R.  131,  147  Fed.  160  (C.  C.  A.  Mich.).  The  court 
ii  not  restricted  to  the  district  court  jury  in  such  cases,  so  it  appears,  but  may 
submit  the  issue  to  the  Circuit  Court  jury,  the  two  juries  being  interchangeable. 
Oil  Well  Supply  Co.  v.  Hall,  11  A.  B.  R.  738,  128  Fed.  875  (C.  C.  A.  W.  Va.). 

5.  Bankr.  Act,  §  19  (a) :  "A  person  against  whom  an  involuntary  petition  has 
been  filed  shall  be  entitled  to  have  a  trial  by  jury,  in  respect  to  the  question  of 
his  insolvency,  except  as  herein  otherwise  provided,  and  any  act  of  bankruptcy 
alleged  in  such  petition  to  have  been  committed,  upon  filing  a  written  applica- 
tion therefor  at  or  before  the  time  within  which  an  answer  may  be  filed.  If 
such  application  is  not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed 
to  have  been  waived."  'Blue  Mtn.,' etc.,  v.  Portner,  12  A.  B.  R.  559,  131  Fed.  57 
(C.  C.  A.  Mo.). 
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Elliott  V.  Toeppner,  9  A.  B.  R.  SO,  187  U.  S'.  337:  "The  proceedings  in  the 
administration  of  the  bankrupt  estate  are  equitable  in  their  nature  but  the  bank- 
ruptcy courts  act  under  specific  statutory  authority  and  when  on  an  issue  of  fact 
as  to  the  existence  of  ground  for  adjudication  a  jury  trial  is  demanded,  it  is  de- 
manded as  of  right,  and  the  trial  is  a  trial  according  to  the  course  of  common 
law." 

It  is  demandable  as  of  right  even  on  the  question  as  to  whether  the  debtor 
has  made  a  general  assignment,  although  the  issue  of  insolvency  in  that  in- 
stance would  be  immaterial  f  and  it  is  demandable  upon  the  question  of  the 
existence' of  a  receivership  as  an  act  of  bankruptcy^ 

§  407.  But  Jury  Demandable  by  Virtue  of  Statute,  Not  Con- 
stitution.— But  it  is  demandable  as  of  right  solely  by  virtue  of  the 
Bankruptcy  Act  and  not  by  virtue  of  any  constitutional  provisions. 

In  re  Christensen,  4  A.  B.  R.  99,  101  Fed.  343  (D.  C.  la,):  "It  is  equally 
well  settled  that  proceedings  in  bankruptcy  are  of  equitable  cognizance,  and 
therefore  the  provisions  of  the  Seventh  Amendment  are  not  applicable  thereto.'' 

§  408.   Jury  Confined,    Where    Demandable,    to    Two    Issues. — 

The  jury  so  demanded  by  the  bankrupt  may  only  consider  the  two  issues : 
Whether  the  act  of  bankruptcy  was  committed  and  whether  the  bankrupt 
was  insolvent — the  other  issues  are  to  be  determined  by  the  court  alone.* 

§  409.   Jury   Trial    Not    Available    to    Intervening    Creditors. — 

None  of  the  intervening  creditors,  however,  have  the  right  to  demand  a 
jury.    It  is  a  I'ight  personal  to  the  bankrupt. 

In  re  Herzikopf,  9  A.  B.  R.  745,  131  Fed.  544  (C.  C.  A.  Calif.):  "The  argu- 
ment for  the  appellants  is  that  any  defense  which  would  be  open  to  the  bank- 
rupt is  open  to  all  of  his  creditors,  including  the  method  of  making  it.  The 
difficulty  in  the  way  of  the  appellants  is  that,  except  in  certain  specified  par- 
ticulars, within  which  the  present  case  does  not  come,  proceedings  in  bank- 
ruptcy are  of  an  equitable  nature  (Bardes  v.  'Hawarden  £ank,  178  U.  S.  524, 
535,  4  A.  B.  R.  163,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175),  in  respect  to  which,  it  must 

6.  See  Day  v.  Beck  &  Gregg  Hdw.  Co.,  8  A.  B.  R.  175,  114  Fed.  834  (C.  C.  A. 
Ala.^.  Apparently,  contra,  Simonson  v.  Sinsheimer,  3  A.  B.  R.  824,  95  Fed.  948 
(C.  C.  A.  Ky.). 

7.  Blue  Mtn.,  etc.,  v.  Portner,  12  A.  B.  R.  559,  131  Fed.  57  (C.  C.  A.  Mo.). 

8.  Morss  V.  Franklin  Coal  Co.,  11  A.  B.  R.  433,  135  Fed.  998  (D.  C.  Penna.). 
In  this  case  the  Cotlrt  refused  to  permit  the  jury  to  pass  on  the  issue  as  to 
whether  the  petitioners  held  provable  claims. 

Simonson  v.  Sinsheimer,  3  A.  B.  R.  824  (C.  G.  A.  Ky.).  But  in  this  case  the 
Court,  obiter,  limits  the  right  to  the  mere  question  of  insolvency;  perhaps  be- 
cause in  that  case  it  was  a  mere  question  of  law  whether  the  act  of  bankruptcy 
(an  assignment  for  the.  benefit  of  creditors)  had  been  committed. 

Obiter,  In  re  Neasmith,  17  A.  B.  R.  131,  147  Fed.  160  (C.  C.  A.  Mich.).  Com- 
pare, same  rule  where  one  partner  petitions  for  adjudication  of  the  firm:  In  re 
Forbes,  11  A.  B.  R.  787,  128  Fed.  137  (D.  C.  Mass.). 

Compare,  where  the  question  of  membership  of  one  of  the  respondents  in  a 
partnership  was  held  to  be  involved  in  the  question  of  insolvency:  In  re  Nea- 
smith, 17  A.  B.  R.  131,  147  Fed.  160  (C.  C.  A.  Mich.). 
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be  conceded,  the  right  to  a  jury  trial  does  not  exist.  Of  course,  in  the  exer- 
cise of  the  jurisdiction  at  law  conferred  on  the  bankruptcy  courts,  as,  for  in- 
stance, the  power  to  'arraign,  try,  and  punish  bankrupts,  officers  and  other 
lersons,  and  the  agents,  officers,  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies,  or  corporations  for  violations  of  this  act, 
m  accordance  with  the  laws  of  procedure  of  the  United  States  now  in  force, 
or  such  as  may  be  hereafter  enacted  regulating  trials  for  the  alleged  violationi 
of  laws  of  the  United  States,'  there  goes  the  concomitant  right  to  trial  by  jury.. 
But  in  proceedings  not  at  law,  but  relating,  as  does  the  case  at  bar,  to  the 
question  of  the  insolvency  of  the  alleged  bankrupt,  and  to  acts  of  bankruptcy- 
alleged  to  have  been  committed  by  him,  it  is  quite,  clear,  we  think,  that  no  right: 
to  a  jury  trial  exists  unless  the  Bankruptcy  Act  expressly  or  by  necessary  im- 
plication gives  it.  It  is  not  claimed  that  it  is  expressly  given  to  any  creditor.. 
It  is  given,  with  certain  limitations,  to  the  'person  against  whom  an  involuntary 
petition  has  been  filed'  by  the  clause  above  quoted.  But  even  the  bankrupt  is 
by  the  statute  restricted  in  his  right  to  a  jury  trial  to  the  issues  specifically 
mentioned,  to-wit,  his  insolvency  and  any  act  of  bankruptcy  committed  by 
him.  These  express  limitations  of  the  right  to  a  jury  trial  clearly  manifest,  un- 
der the  familiar  maxims,  'Expressio  unius  est  exclusio  alterius,'  and  'Expressum 
facit  cessare  taeitum,'  the  intention  of  Congress  to  withhold  it  from  all  others, 
and  in  all  cases,  in  such  of  the  proceedings  in  bankruptcy  as  are  of  an  equitable 
nature." 

§  410.  To  Be  Conducted  Accordijig  to  Common  Law. — If  a  jury 
trial  be  had  on  demand  of  the  bankrupt  it  is  to  be  conducted  pre- 
cisely as  a  jury  trial  is  conducted  according  to  the  course  of  the  common 
law.*  Thus,  for  instance,  a  general  exception  to  a  refusal  to  charge  several 
requests  cannot  avail  if  any  one  of  the  requests  was  properly  refused.^" 

§  411.  Demand  for  Jury. — If  the  bankrupt  does  not  demand  the  jury, 
however,  and  demand  it  before  ot  on  the  answer  day,  and  demand  it  in 
writing,  filed  with  the  District  Clerk,  he  will  be  deemed  to  have  waived  a. 
jury  trial.^^ 

§  412.  Reference  to  Master  Where  Jury  ifot  Demanded. — ^Where 
a  jury  is  not  demanded,  the  judge  may  refer  the  issues  to  a  master  com- 
missioner to  take  and  hear  the  evidence  and  report  his  findings. ^^ 

9.  Elliott  V.  Toeppner,  9  A.  B.  R.  50,  187  U.  S.  327;  Duncan  v.  Landis,  5  A.  B. 
R.  649,  106  Fed.  839   (D.  C.  Pa.).     Where  each  party  asks  the  court  to  direct  a 
verdict  it  is  fequivalent  to  a  request  for  a  finding  of  facts  and  if  the  court  directs . 
the   verdict   both   parties    are    concluded    on   the   findings   of   fact,    see   Bradley 
Timber  Co.  v.  White,  10  A.  B.  R.  339,  121  Fed.  779  (C.  C.  A.). 

10.  Bean-Chamberlain  v.  Standard  Spoke  &  Nipple  Co.,  12  A.  B.  R.  810  (C.  C. 
A.  Mich.). 

11.  Bankr.  Act,  §  19  (a):  "*  *  *  upon  filing  a  written  apolication  therefor 
at  or  before  the  time  within  which  an  answer  may  be  filed.  If  such  application 
be  not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have  been 
waived." 

Bray  v.  Cobb,  1  A.  B.  R.  153,  91  Fed.  102  (D.  C.  N.  Car.);  In  re  Neasmith,  17 
A.  B.  R.  131,  147  Fed.  160  (C.  C.  A.  Mich.). 

12.  In  re  Lavoc,  13  A.  B.  R.  400,  134  Fed.  237  (C.  C.  A.  N.  Y.).     Impliedly,. 
In  re  Rome  Planing  Mills,  3  A.  D.  R.  766,  99  Fed.  137  (D.  C.  N.  Y.). 
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Clark  V.  Am.  Mfg.  &  Enamel  Co.,  4  A.  B.  R.  351,  101  Fed.  963  (C.  C.  A.  W. 
Va.):  "There  was  no  error  in  the  action  of  the  lower  court  in  referring  the 
case,  as  it  did,  to  a  referee.  *  *  *  Upon  the  filing  of  an  answer  to  an  invol- 
untary petition  in  bankruptcy,  it  is  quite  usual,  and  in  many  instances  the  only 
way  that  the  court  can  proceed,  to  have  one  of  its  referees  take  the  evidence, 
and  report  upon  the  various  questions  presented,  returning  to  the  court  the  evi- 
dence taken  for  its  consideration." 

And  -the  findings  of  fact  of  the  Special  Master  will  not  be  disturbed 
unless  clearly  against  the  weight  of  the  evidence. i^ 

The  bankrupt  then,  at  the  hearing  or  trial,  is  either  adjudged  bankrupt 
or  adjudged  not  bankrupt. 

§  413.  Trial  to  Be  "Impartial."— The  trial  must  be  an  "impartial" 
trial. 

Bankr.  Act,  §  4  (b):  "*  *  *  be  adjudged  an  involuntary  bankrupt  upoa 
default  or  an  impartial  trial." 

Why  Congress  qualified  the  word  trial  by  the  adjective  "impartial"  and 
prescribed  that  the  trial  must  be  "impartial"  is  hard  to  understand.  The 
trial  would  be  presumed  to  be  impartial.  Perhaps  partiality  is  thus  made 
a  specific  ground  for  reversal,  although  it  is  difficult  to  precisely  define  its 
limitations. 

13.  la  re  Rome  Planing  Mills,  3  A.  B.  R.  766,  99  Fed.  137  (D.  C.  N.  Y.).  Also» 
see  post,  §  2840,  subject  of  "Review  of  Referee's  Orders.' 


» 
CHAPTER  XIII. 

Dismissal. 

Synopsis  of  Chapter. 

§  414.  Dismissal   for  Want  of  Jurisdiction. 

S  415.  Dismissal  after  Hearing  Merits. 

§  416.  Dismissal  as  to  Part. 

§  417.  Costs  on  Dismissal  after  Hearing  Merits. 

§  418.  Costs  on  Dismissal  for  Want  of  Jurisdiction. 

§  419.  On  Dismissal,  Ten  Days  Notice  to  Creditors  to  Be  Given. 

§  420.  On  Dismissal  after  Hearing  Merits,  No  Notice  Requisite. 

§  431.  Reinstatement,  on  Dismissal  without  Notice. 

§  422.  No  Dismissal  if  Any  Petitioning  Creditor  Objects. 

§  414.  Dismissal  for  Want  of  Jurisdiction. — The  petition  should  be 
dismissed  where  jurisdiction  is  lacking.  And  the  court  should  of  its  own 
motion  dismiss  the  petition  if  it  discovers  it  has  been  acting  without  juris- 
diction.i 

In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  417,  101  Fed.  965  (D.  C.  Ind., 
affirmed  by  C.  C.  A.,  7  A.  B.  R.  441*) :  "Want  of  jurisdiction  is  a  question  that 
the  court  should  consider  whenever  or  however  raised,  even  if  the  parties  for- 
bear to  make  it  or  consent  that  the  case  may  be  heard  on  its  merits."  Citing 
Metcalf  V.  Watertown,  128  U.  S.  586. 

This  rule  applies  to  voluntary  petitions. ^ 

When  jurisdiction  is  challenged,  it  should  be  inquired  into  as  soon  as 
possible.*  The  essential  facts  conferring  jurisdiction  must  appear  affirma- 
tively and  distinctly  in  the  pleadings  before  the  court  will  make  adjudica- 
tion; it  is  not  sufficient  that  jurisdiction  may  be  inferred  argumentatively.* 

§  415.  Dismissal  after  Hearing  Merits. — If  the  debtor  after  hearing 
is  adjudged  not  bankrupt  the  petition  is  dismissed;  and  the  proceedings  of 
course  end  there,  except  as  the  litigation  may  be  prolonged  in  the  higher 
courts  by  appeal  or  writ  of  error .^ 

§  416.  Dismissal  as  to  Part. — The  petition  may  be  dismissed  as  to  some 
and  not  all  the  alleged  parties  defendant.^ 

1.  In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.) ;  In  re  Waxel- 
baum,  3  A.  B.  R.  395,  98  Fed.  589  (D.  C.  N.  Y.). 

2.  In  re  Waxelbaum,  3  A.  B.  R.  395,  98  Fed.  589  (D.  C.  N.  Y.) ;  In  re  Garneau, 
11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.);  post,  §  431. 

3.  In  re  Waxelbaum,  3  A.  B.  R.  395,  98  Fed.  589  (D.  C.  N.  Y.). 

4.  In  re  Plotke,  5  A.  B.  R.  175,  104  Fed.  964  (C.  C.  A.  Ills.). 

5.  As  to  malicious  prosecution  of  bankruptcy  petition,  see  ante,  §  354. 

6.  Instance,  In  re  Nixon,  6  A.  B.  R.  693,  110  Fed.  633  (D.  C-  Mont.).  , 
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§  417.  .Costs  of  Dismissal  after  Hearing  Merits. — The  Court  will 
allow  costs  against  the  petitioning  creditors  on  dismissal  after  a  hearing  on 
the  merits.''  And  where  a  receiver  has  been  appointed,  the  costs  and  ex- 
penses of  the  receivership  are  taxable  against  the  petitioning  creditors.* 

§  418.  Costs  on  Dismissal  for  Want  of  Jurisdiction.-^On  dismissal 
for  want  of  jurisdiction  over  the  class  of  persons  proceeded  against,  the 
court  is  without 'power  to  award  costs;  and  may  not  tax  costs  against  the 
petitioning  creditors.^ 

In  re.  Phila.  &  Lewes  Transp.  Co.,  11  A.  B.  R.  444  (D.  C.  Pa.) :  "I  see  no 
leason  why  the  rule  which  denies  to  a  court  the  power  to  award  costs,  when  a 
case  is  dismissed  for  want  of  jurisdiction  (Citizens  Bk.  v.  Cannon,  164  U.  S.  319) 
should  not  prevail  in  a  court  of  bankruptcy  as  well  as  in  other  jurisdictions." 

§  419.  On  Dismissal,  Ten  Days  Notice  to  Creditors  to  Be  Given. — 

If  no  adjudication  takes  place  at  all,  either  that  the  debtor  is  bankrupt  or 
not  bankrupt,  but  the  petition  is  dismissed  by  the  petitioning  creditors,  or  by 
consent  of  parties,  or  for  want  of  prosecution,  ten  days  notice  must  be, sent 
by  mail   to  all  creditors,  of  the  application  or  intention  to  dismiss.^" 

In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000  (C.  C.  A.  Okla.) : 
"Notice  is  indispensable  and  an"order  of  dismissal  without  notice  is  erroneous.'' 

As  to  the  assumed  burdensomeness  of  the  regulation  complained  of  in  the 
contra  decision  of  In  re  Levi  &  Klauber,  15  A.  B.  R.  295  (C.  C.  A.  N.  Y.), 
it  is  to  be  observed  first,  that  it  cannot  be  much  of  a  burden  upon  the  de- 

7.  Gen.  Ord.  XXXIV:  "In  cases  of  voluntary  bankruptcy,  when  the  debtor 
resists  an  adjudication,  and  the  court,  after  hearing  adjudges  the  debtor  a  bank- 
rupt, the  petitioning  creditor,  shall  recover,  and  be  paid  out  of  the  estate,  the 
same  costs  that  are  allowed  to  a  party  recovering  in  a  suit  in  equity;  and  if  the 
petition  is  dismissed  the  debtor  shall  recover  like  costs  against  the  petitioner." 

In  re  Haesler-Kohloff  Carbon  Co.,  14  A.  B.  R.  381,  135  Fed.  867  (D.  C.  Pa.); 
In  re  Ghiglione,  1  A.  B.  R.  580,  93  Fed.  186  (D.  C.  N.  Y.) ;  In  re  Morris,  7  A.  B. 
R.  709,  115  Fed.  591  (D.  C.  Pa.). 

8.  See  ante,  "Receivers,"  ch.  XI,  div.  4. 

It  has  apparently  been  held,  that  the ,  court  may  order  the  defeated  party  to . 
pay  .the  costs  and  punish  him  for  contempt  for  failure  to  do  so.    In  re  Lavoc,  15 

A.  B.  R.  293  (C.  C.  A.  N.  Y.). 

But  there  can  be  no  counsel  fees  awarded  on  dismissal  where  there  has  been 
no  seizure  of  property.     See  ante,  §  398. 

9.  In  re  Ghiglione,  1  A.  B.  R.  581,  93  Fed.  186  (D.  C.  N.  Y.) ;  In  re  R.  H. 
Williams,  9  A.  B.  R.  736,  120  Fed.  34  (D.  C.  Ark.). 

10.  See  Bankr.  Act,  §  59  (g) :  "A  voluntary  or  involuntary  petition  shall  not 
be  dismissed  by  the  petitioner  or  petitioners  or  for  want  of  prosecution  or  by 
consent  of  parties  until  after  notice  to  the  creditors." 

And  Bankr.  Act,  §  58  (a):     "Creditors  shall  have  at  least  ten  days    notice  by 
mail    *    *    *    of    *    *    *     (8)  the  proposed  dismissal  of  the  proceedings." 
In  re  Lederer,  10  A.  B.  R.  492,  125  Fed.  96  (D.  C.  N.  Y.) ;  In  re  Lewis,  11  A. 

B.  R.  683,  129  Fed.  147  (D.  C.  Del.);  In  re  Frischberg,  8  A.  B.  R.  610  (Ref.  N.  Y.). 
Contra,  In  re  Levi  &  Klauber,  15  A.  B.  R.  295   (C.  C.'A.  N.  Y.).     This  case 

does  not  quote  the  statute  correctly  and  the  adoption  of  its  ruling  would  in 
effect  abrogate  the  two  clear,  unequivocal  sections  of  the  statute  relative  tO' 
dismissal  of  petitions.  Section  59  does  not  provide  that  "an  involuntary  petition 
shall  not  be  dismissed  for  want  of  prosecution  by  the  petitioner  or  petitioners- 
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fendant,  for  it  rests  within  the  power  of  the  defendant  easily  to  supply  the 
required  list  of  creditors  and  it  is  the  clerk's  or  referee's  duty  to  send  the 
notices.  The  delay  of  ten  days  for  giving  the  notice  is  no  more  than  that  to 
which  an  incidental  adjournmeu.  would  amount  to.  And  it  is  to  be  ob- 
served second,  that  the  same  objections  to  giving  ten  days  time  do  not  exist 
now  that  existed  under  the  law  of  1867;  for  under  the  statute  of  1867  the 
title  passed  as  of  the  date  of  the  filing  of  the  petition  and  consequently  the 
title  of  the  bankrupt  was  put  in  doubt  from  the  date  of  the  filing  of  the  peti- 
tion, whilst  by  the  law  of  1898  title  does  not  pass  until  the  date  of  the  ad- 
judication, so  that  meanwhile  the  bankrupt  may  conduct  his  business  in  its 
usual  course,  title  not  being  affected  by  the  pendency  of  the  petition  against 
him  before  adjudication. 

On  the  other  hand.  Congress  inserted  this  new  provision  in  two  separate 
sections,  repeating  itself,  as  it  were,  to  emphasize  the  fact  that  it  meant 
what  it  said ;  and  its  language  is  clear  and  unambiguous,  and  when  cor- 
rectly quoted  can  lead  to  but  one  conclusion.  Moreover  the  evils  to  which 
this  provision  is  directed  are  so  glaring  and  great  that  it  seems  strange  any 
court  should  have  sought  to  limit  it  by  construction.  Human  nature  must 
be  taken  as  it  is  found.  Under  the  ruling  criticised,  petitions  in  bankruptcy 
might  be  made  instruments  for  acquiring  preferences  rather  than  for  pre- 
venting them.  The  qualification  that  the  c(?urt  may  refuse  to  dismiss  on 
""suspicion''  of  collusion  is  an  insufficient  substitute  for  the  positive  di- 
lection  of  the  statute  and  tends  simply  to  produce  uncertainty  in  litigation 
and  a  reliance  upon  the  court's  discretion,  when  the  statute  obviously  in- 
tended to  give  the  court  no  discretion.  The  purpose  of  §§  59  (g)  and  18 
(g)  undoubtedly  is  to  prevent  collusion  and  to  enable  creditors  to  exercise  ■ 
the  right  to  come  in  if  they  desire. ^^^ 

In  re  Lewis,  11  A.  B.  R.  693,  129  Fed.  147  (D.  C.  Del.):  "In  the  language 
■employed  in  another  connection  by  Judge  Blodgett  in  the  case  of  In  re  Heffron, 
Fed.  Cases,  No.  6,321,  decided  under  the  Bankruptcy  Act  of  1867.  'It  would 
lead  to  underhand  and  secret  negotiations  between  the  debtor  and  a  portion  of 
the  creditors  and  be  a  strong  incentive  for  showing  favors  to  a  few  creditors  at 
the  expense  of  the  many.' " 

therein,  or  by  consent  of  parties,  until  after  notice  to  creditors."  Such  is  not  a 
correct  quotation  of  the  statute.  The  statute  is  so  worded  as  to  be  free  from 
the  possibility  of  such  construction.  It  reads  as  follows:  "A  voluntary  or  in- 
voluntary petition  shall  not  be  dismissed  by  the  petitioner  or  petitioners  or  for 
want  of  prosecution  or  by  consent  of  parties  until  after  notice  to  the  creditors." 
Again,  §  58  (a)  provides  that  "Creditors  shall  have  at  least  ten  days  notice  by 
mail  *  *  *  of  *  *  *  (8)  the  proposed  dismissal  of  the  proceedings." 
It  would  be  well  to  bear  in  mind  the  admonition  of  the  court  in  Swarts  v. 
Siegel,  8  A.  B.  R.  697,  117  Fed.  13  (C.  C.  A.  Mo.):  "Attempted  judicial  con- 
struction of  the  unequivocal  language  of  a  statute  serves  only  to  create  doubt 
and  to  confuse  the  judgment.  There  is  no  safer  nor  better  settled  canon  of 
interpretation  than  that  when  language  is  clear  and  unambiguous  it  must  be 
-    held  to  mean  what  it  plainly  expresses,  and  no  room  is  left  for  construction." 

The  motion  for  dismissal  should  give  a  good  reason.  In  re  Lewis,  11  A.  B.  R. 
683,  129  Fed.  147  (D.  C.  Del.). 

11.  Obiter,  In  re  Frichsberg,  8  A.  B.  R.  607,  610  (Ref.  N.  Y.).  Obiter,  In  re 
Ryan,  7  A.  B.  R.  563,  114  Fed.  373   (D.  C.  Pa.). 
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Bnt  an  order  dismissing  the  proceedings  without  notice  to  other  creditors 
■than  merely  to  the  petitioning  creditors  is  not  wholly  void,  and  at  best  is  a 
mere  irregularity.^^  The  court  would  have  had  jurisdiction  to  enter  a  dis- 
•m.issal  on  other  grounds  without  notice,  as  upon  failure  of  the  petitioning 
•creditors  to  prove  their  case,  and  the  mere  ground  upon  which  the  dis- 
missal is  made  would  not  warl-ant  a  fatal  disregard  of  it,  as  if  void  on 
its  face. 

§  420.  On  Dismissal  after  Hearing  Merits,  No  Notice  Requisite. — 

On  dismissal,  after  hearing  the  inerits,  no  notice  to  creditors  is  requisite.  -- 

Neustadter  v.  Chic.  Dry  Goods  Co.,  3  A.  B.  R.  96,  96  Fed.  830  (D.  C.  Wash.) : 
"It  is  my  opinion  that  these  provisions  of  the  law  relate  to  dismissals  which  in 
effect  withdraw  the  cases  without  submission  to  the  court  for  its  decision  upon 
ihe  merits." 

§  421.  Reinstatement  on  Dismissal  without  Notice. — Where  dis- 
missal is  made  without  notice  to  creditors,  creditors  not  notified  may  have 
the  proceedings  reinstated;  but  creditors  not  notified  must  not  be  guilty 
of  laches,  else  their  application  for  reinstatement  of  the  proceedings  will  be 
refused.13 

§  422.    No  Dismissal  if  Any  Petitioning  Creditor  Objects. — It  is 

not  discretionary  with  the  court  to  dismiss  the  petition  if  any  of  the  pe- 
titioning creditors  objects,  no  matter  if  satisfied  it  would  be  for  the  best 
interests  of  the  creditors  to  do  so  and  that  the  parties  are  acting  in  good 
faith.    The  right  of  a  creditor  to  proceed  is  an  absolute  right. 

In  re  Cronin,  3  A.  B.  R.  552,  98  Fed.  584  (D.  C.  Mass.) :  "Is  the  condition 
altered  by  the  fact  that  the  majority  of  the  petitioners  have  oom'e  to  desire  a 
dismissal  of  the  petition,  which  dismissal  is  resisted  by  the  minority?  Will  the 
assent  of  the  majority  of  the  petitioners  enable  the  court  to  act  for  the  interest 
of  the  creditors  by  dismissing  the  petition,  or  has  the  minority  the  right  to  insist 
upon  an  adjudication,  if  an  act  of  bankruptcy  has  been  committed?  I  think  that 
in  this  case  the  right  of  the  minority  is  absolute." 

And  no  dismissal  will  be  granted  on  the  application  of  two  of  the  pe- 
titioning creditors  against  the  protest  of  the  third  ;i*  not  even  where  the 
court  is  satisfied  it  would  be  for  the  best  interests  of  creditors. ^^ 

12.  Obiter,  In  re  Jemison  Mercantile  Co.,  7  A.  B.  R.  588,  112  Fed.  966  (C.  C. 
A.  Ala.);  obiter,  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  665,  135  Fed.  1000 
(C.  C.  A.  Okla.).  Compare,  obiter,  Neustadter  v.  Chic.  Dry  Goods  Co.,  3  A.^. 
R.  96  Fed.  830  (D.  C.  Wash.). 

13.  In  re  Jemison  Mercantile  Co.,  7  A.  B.  R.  588,  112  Fed.  966  (C.  C.  A.  Ala.), 
distinguished  in  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R.  625,  135  Fed.  1000 
(C.  C.  A.  Okla.). 

14.  In  re  Lewis,  11  A.  B.  R.  683,  129  Fed.  147  (D.  C.  Del.) ;.  In  re  Cronin,  3 
A.  B.  R.  552,  98  Fed.  584  (D.  C.  Mass.). 

15.  In  re  Cronin,  3  A.  B.  R.  552,  98  Fed.  584  (D.  C.  Mass.). 
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Adjudication. 

Synopsis  of  Chapter. 

DIVISION   1. 

§-423.  Adjudication  on  Voluntary  Petition,  "Forthwith;"  on  Involuntary,  "Soon 

as  May  Be." 
§  424.  Jurisdiction  to  Make  Adjudication  on  Default. 
§  425.  Default  Adjudication  by  Referee  in  Judge's  Absence  or  Inability. 
§  426.  Adjudication  by  Default  a  Judgment  on  Merits,  Binding  on  All. 
§  427.  Premature  Adjudication  on  Bankrupt's  Consent. 
§  428.  Adjudication  on  Pleadings. 

DIVISION   2. 

§  429.  Jurisdiction  to  Vacate   Adjudication. 

§  430.  Application  to  Judge,  Not  Referee. 

§  431.  May  Vacate  "after  Term." 

§  432.  Who  May  Move  to  Vacate — Court  Sua  Sponte, 

§  433.  Any  Party  in  Interest  Competent. 

§  434.  And  Only  Such  as  Have  Present  Interest, 

§  435.  Thus,  Creditors  Proper  Parties. 

§  436.  Laches  Bars  Right. 

§  437.  But  Record  of  Adjudication  Imports  Jurisdiction  and  Need  Not  Recite 

All  Jurisdictional  Facts. 
S'438.  Voluntary  Bankrupt  May  Move  to  Vacate. 
§  439.  Who  May  Oppose  Vacating. 

§  440.  Grounds  for  Vacating — No  Provable  Debt  Sufficient  Ground. 
§  441.  But  That  Only  Debts  Not  Dischargeable,  Insufficient. 
§  442.  Voluntary  Adjudication  Vacated  Where  Involuntary  Petition  Pending. 
§  443.  Disturbing  of  Vested  Rights  May  Bar  Vacating. 

DIVISION   3.   ' 

§  444.  Adjudication  as  Res  Adjudicata. 

S  445.  But  Better  Rule,  Adjudication  Not  Binding  Except  on  Mere  Status  of 
Debtor  as  Bankrupt,  unless  Parties  Actually  Contest. 

§  446.  Adjudication  on  Ground  of  Preference  Not  Binding  on  Issue  of  Reason- 
able Cause  for  Belief. 

§  447.  Adjudication  Not  Binding  as  to  Petitioning  Creditors'  Claims  When  Pre- 
sented for  Allowance. 

§  448.,  Refusal  to  Adjudge  Bankrupt,  after  Hearing  Merits,  Res  Judicata  as  to 
All.;  and  Second  Petition  Not  Maintainable. 

§  449.  Laches  Bars. 

§  450.  CollaterarAttack  on  Adjudication. 

§  451.  Contractual  Relations  Not  Affected  unless  Merged  in  Provable  Debts. 
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Division  1. 

Adjudication  in  Gbnerai. — Dbpauw   Adjudication— Premature  Ad- 
judication AND  Adjudication  on  Pi<eadings. 

§  423.  Adjudication  on  Voluntary  Petition,  "Forthwith;"  on 
Involuntary,  "Soon  as  May  Be." — Voluntary  petitions,  as  pre- 
viously noted  (§  195),  are  heard  without  delay  and  if  in  due  form  and 
jurisdiction  be  not  lacking,  adjudication  is  made  forthwith,  without  right 
in  any  one  to  contest  the  issue,  save  and  except  the  limited  right  of  a 
iionjoining  partner  to  contest  the  issue  of  insolvency  on  a  petition  filed  by 
a  copartner. 

The  involuntary  petition,  on  the  other  hand,  has  to  be  set  down  for  hear- 
ing. It  is  heard  by  the  judge,  as  we  have  seen,  with  or  without  the  in- 
tervention of  a  jury,  as  the  case  may  be.  It  is  to  be  heard  "as  soon  as 
may  be;"i  although  delay  will  not  affect  the  court's  jurisdiction  to  adju- 
dicate.^   The  adjudication  is  then  made,  or  the  petition  is  dismissed. 

§  424.  Jurisdiction  to  Make  Adjudication  on  Default. — Jurisdiction 
is  given  specifically  by  Bankr.  Act,  §  4  (b)  to  make  adjudications  upon 
involuntary  petitions  on  default;  although  undoubtedly  such  jurisdiction 
would  exist  by  virtue  of  the  general  jurisdiction  to  adjudicate  bankrupt 
elsewhere  conferred  by  the  law.* 

§  425.  Default  Adjudication  by  Referee  in  Judge's  Absence  or 
Inability. — If  the  judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  filed  at  the  time  of  the  filing  of  a  voluntary 
petition ;  or,  in  the  case  of  an  involuntary  petition,  on  the  next  day  after 
the  last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed,  the 
clerk  forthwith  refers  the  case  to  the  referee  having  jurisdiction,  for  adju- 
dication;* and  the  referee  thereupon  makes  the  ad.judication.5v 

Of  necessity  the  same  rule  would  prevail  if  the  judge  were  otherwise 
unable  to  act. 

The  "pleadings"  of  course  refer  to  pleadings  that  raise  an  issue  or  are 
in  opposition,  not  to  pleadings  that  admit  the  allegations  of  the  petition. 
Likewise,  the  filing  of  an  answer  admitting  the  allegations  of  the  petition 
does  not  convert  an  involuntary  case  into  a  voluntary  one  nor  permit  an 
earlier  reference  to  the  referee. 


1.   Bankr.  Act,  §  18  (d). 

8.   In  re  Frichsberg,  8  A.  B.  R.  607  (Ref.  N.  Y.). 

3.   Bankr.  Act,  §  18  (e). 

i.    Bankr.  Act,  §  18   (f);  In  re  Humbert  Co.,  4  A.  B.  R.  76,  100  Fed.  439   (D, 
C.  Iowa). 

5.    Bankr.  Act,  §  38:     "Referees  respectively  are  hereby  invested,  subject  al- 
ways to  a  review  by  the  judge;  within  the  limits  of  their  districts  as  established 
from  time  to  time,  with  jurisdiction  to  (1)  consider  all  petitions  referred  to  them 
by  the  clerks  and  make  the  adjudications  or  dismiss  the  petitions." 
I 
1  Rem  B— 18 
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In  re  Humbert  Co.,  4  A.  B.  R.  76,  100  Fed.  439  (D.  C.  Iowa):  "Under  the 
provisions  of  §  18  of  the  act,  the  clerk  cannot  send  a  case  of  involuntary  bank- 
ruptcy to  the  referee  for  adjudication,  except  in  cases  wherein  no  issue  is  made 
by  the  bankrupt  or  any  creditor  upon  the  facts  averred  in  the  petition, -and  the 
judge  is  absent  from  the  district  or  division  thereof  wherein  the  case  is  pend- 
ing on  the  next  day  after  the  last  day  on  which  pleadings  may  be  filed;  and 
these  necessary  conditions  cannot  be  ascertained  except  by  fixing  a  proper 
return  day  in  the  mode  already  pointed  out,  and  then  awaiting  the  lapse  of  the 
ten-day  period  allowed  for  filing  pleadings  in  opposition  to  the  petition  for  ad- 
judication." 

Of  course,  the  referee  does  not  make  the  adjudication  if  the  petition  is 
defective  in  showing  jurisdiction.  Under  such •  circumstances  the  referee 
doubtless  has  jurisdiction,  under  §  38  (4),  to  require  amendment  of  the 
petition,  or  even  to  enter  a  dismissal  thereof,  upon  notice  to  creditors. 

The  referee  may  not,  even  in  the  absence  of  the  judge,  hear  contested 
petitions. 

In  re  Humbert  Co.,  4  A.  B.  R.  77,  100  Fed.  439  (D.  C.  Iowa):  "If  a  contest 
is  made  on  behalf  of  the  bankrupt  or  any  of  the  creditors,  then  the  issues  pre- 
sented thereby  must  be  tried  by  or  before  the  judge." 

Jurisdiction  to  adjudge  bankrupt  on  contested  petitions  may  be  exer- 
dsed  under  §  18,  Bankr.  Act,  only,  by  the  "judge"  as  contradistinguished 
from  the  "court,"  which  latter  term  may  include  the  referee. 

§  426.   Adjudication  by  Default  a  Judgment  on  Merits,  Binding 

on  All.— A  default  adjudication  of  bankruptcy  is  a  judgment  on  the  merits, 
and  is  conclusive  upon  all  who,  in  the  exercise  of  proper  diligence,  might 
have  defended.® 

In  re  Billing,  17  A.  B.  R.  86  (D.  C.  Ala.):  "When,  as  here,  the  petition  is 
filed  by  the  proper  parties,  in  the  proper  district,  and  makes  all  the  jurisdictional 
allegations,  and  is  uncontested,  the  failure  to  contest  the  petition  by  any  per- 
son having  the  right,  so  to  do,  establishes  the  truth  of  the  allegations  of  the  pe- 
tition. The  law,  thereupon,  demands  an  adjudication  of  bankruptcy,  which 
when  thus  rendered,  is  binding  on  all  the  world.  Every  creditor  was  conclu- 
sively charged  with  notice  of  the  pendency  of  the  proceeding  and  what  was 
being  done  to  bring  about  adjudication,  and  no  creditor  can  be  heard"  to  set  up 
v/ant  of  knowledge  or  notice  of  the  proceeding  as  an  excuse  for  not  contro- 
verting the  petition  before  adjudication,  or  as  a  reason  why  it  shall  not  bind 
him."      ■ 

§  427.    Premature  Adjudication  on  Bankrupt's  Consent. — If  the 

bankrupt  enters  appearance  and  files  answer  before  the  answer  day  and 
consents  to  an  earlier  hearing  or  consents  to  his  own  adjudication  before 
answer  day,  and  adjudication  is  thus  had,  such  premature  adjudication  is 
voidable  if  any  creditor  appears  on  or  before  answer  day;  but  if  the  time 

6.   In  re  Gorman,  15  A.  B.  R.  58-7  (D.  C.  Hawaii). 
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elapses  for  creditors  to  appear  and  none  appear,  the  premature  adjudica- 
tion by  the  bankrupt's  consent  may  not  be  attacked^" 

In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  419,  101  Fed.  965  (D.  C.  Ind., 
:affirmed  7  A.  B.  R.  441) :  "Nor  can  there  be  want  of  jurisdiction  over  the  sub- 
ject-matter because  the  adjudication  was  had  on  the  same  day  that  the  petition 
and  answer  were  filed.  There  is  nothing  in  §  18  of  the  Bankruptcy  Act  which 
-precludes  a  waiver  of  process,  a  voluntary  appearance  of  the  bankrupt,  and  an 
answer  admitting  bankruptcy  on  the  day  the  petition  is  filed.  An  adjudication 
■on  a  voluntary  appearance  and  an  answer  admitting  the  averments  of  the  peti- 
tion would  certainly  conclude  the  bankrupt  who  entered  the  appearance  and 
filed  the  answer.  It  may  be  when  an  adjudication  has  been  made  without  serv- 
ice of  process,  and  before  the  expiration  of  15  days,  that  the  creditors  might, 
upon  seasonable  application,  procure  an  order  vacating  the  adjudication  so  far 
as  to  allow  them  to  plead  and  be  heard  in  opposition  to  the  petition.  But  such 
right  must  be  exercised  with  reasonable  promptness  after  actual  of  constructive 
notice  of  the  adjudication.  In  the  present  case  neither  the  bankrupt  nor  any 
-creditor  is  objecting  to  the  adjudication.  Their  acquiescence  shows  that  they 
-are  content." 

But  compare,  In  re  Humbert  Co.,  4  A.  B.  R.  76,  100  Fed.  439  (D.  C.  Iowa): 
'"The  return  day  having  been  thus  fixed,  then  the  case  must  remain  in  the 
-clerk's  office  until  the  expiration  of  the  ten  days  allowed  to  the  bankrupt  or 
■any  creditor  to  appear  and  contest  the  facts  averred  in  the  petition.  A  waiver 
•on  the  part  of  the  bankrupt  of  this  period,  of  time  cannot  deprive  creditors  of 
the  right  to  appear  in  opposition  to  the  petition,  and  until  that  time  has  elapsed 
it  cannot  be  known  whether  a  contest  will  or  will  not  be  made  on  behalf  of 
•creditors." 

§  428.  Adjudication  on  Pleadings. — Adjudication  may  be  had  on  the, 
pleadings  themselves,  where  attempted  opposition  fails  to  be  sufficiently 
pleaded,  in  the  same  manner  and  under  the  same  circumstances,  in  gen- 
eral, as  in  other  cases.  Such  motion  admits  all  the  averments  of  the  an- 
swer, properly  pleaded;^  and  the  respondents  are  entitled  to  a  final  decree 
•dismissing  the  petition  if  such  a  motion  is  overruled.® 

Division  2. 

9 

Vacating  o?  Adjudication. 

§  429.  Jurisdiction  to  Vacate  Adjudication. — Jurisdiction  to  vacate 
^adjudication  exists ;  and  the  adjudication  of  bankruptcy,  whether  on  vol- 

7.  Compare,  Day  v.  Beck  &  Gregg  Hdw.  Co.,  8  A.  B.  R.  175,  114  Fed.  834  (C 
■C.  A.  Ala.),  where  the  court  held  that  "an  involuntary  adjudication  of  bank- 
ruptcy may  be  made  before  the  expiration  of  the  time  allowed  for  filing  an  an- 
swer." But  irl  this  case  the  bankrupt  was  not  consenting  to  the  adjudication 
T)ut  was  opposing  it  and  had,  indeed,  filed  an  answer  of  denial  and  demand  for 
a  jury,  which  had  been  stricken  off  for  lack  of  Verification.  He  had  all  of  the 
day  on  which  the  adjudication  actually  was  rendered  in  which  he  might  by  law 
have  filed  his  answer  correctly.  Also  compare.  In  re  Elmira  Steel  Co.,  5  A.  B. 
R.  487,  109  Fed.  456  (Ref.  N.  Y.).  For  an  instance  of  such  premature  adjudica- 
tion, see,  In  re  Woods,  13  A.  B.  R.  340,  133  Fed.  83  (D.  C.  Pa.). 

8.  In  re  Waugh  (Caskey),  13  A.  B.  R.  187,  133  Fed.  381  (C.  C.  A.  Wash.). 

9.  In  re  Waugh  (Caskey),  13  A.  B.  R.  187,  133  Fed.  381  (C.  C.  A.  Wash.). 
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untary  or  involuntary  petition  may  be  vacated  on  proper  proceedings  and 
for  sufficient  cause.^* 

§  430.  Application  to  Judge,  Not  Referee. — The  application  for 
the  vacating  of  the  adjudication  must  be  made  to  the  judge,  not  to  the 
referee. 11 

The  referee  simply  has  charge  of  the  administration  of  the  estate,  after 
adjudication,  and  is  not  a  competent  court  to  declare  an  adjudication  void. 
Nevertheless,  if  the  record  itself  shows  affirmatively  that  jurisdiction  does 
not  exist — not  merely  that  it  fails  to  set  forth  jurisdictional  facts — then, 
possibly,  being  void  on  its  face  it  might  be  disregarded  even  by  the  referee. 
But,  in  that  event  the  referee  would  simply  pause  and  refer  the  whole  mat- 
ter back  to  .the  judge;  so,  even  in  that  event,  it  would  still  be  true  that  the 
vacating  would  not  be  done  by  the  referee  but  by  the  judge  only. 

§  431.  May  Vacate  "After  Term."— The  adjudication  may  be 
vacated  after  the  expiration  of  the  term  of  court  wherein  entered,  for 
there  are  no  terms  of  court  in  bankruptcy.i^ 

In  re  Ives,  7  A.  B.  R.  694,  111  Fed.  495,  113  Fed.  911  (C.  C.  A.  Mich.,  revers- 
ing 6  A.  B.  R.  653) :  "The  petition  shows  that  several  terms  of  court  intervened 
between  the  adjudication  sought  to  be  vacated  and  the  filing  of  the  petition, 
and  it  is  urged  that  an  adjudication  in  bankruptcy  is  under  the  control  of  the 
court  only  during  the  term  at  which  it  is  made,  and  can  be  set  aside  or  modified- 
only  during  that  term;  that  it,  like  all  other  judgments,  passes  beyond  the 
power  of  the  court  when  the  term  at  which  it  was  made  closes,  unless  steps  are 
taken  during  that  term  to  vacate  or  correct  it.  The  Supreme  Court  of  the 
United  States  has,  in  strong  language,  expressed  this  view  in  all  cases  coming 
within  the  principle  of  the  cases  it  was  considering,  when  the  espressions  were 
made,  and  that  view  is  not  open  to  question.  Bronson  v.  Schulton,  104  U.  S. 
410,  26  L.  Ed.  797;  Phillips  v.  Negley,  117  U.  S.  665,  29  L.  Ed.  1013.  But,  in 
§  2,  the  Bankruptcy  Act  seems  to  contemplate  that  from  the  filing  of  the- 
petition  to  the  closing  of  the  estate,  the  proceeding  shall  be  continuous,  and  a. 
court  of  bankruptcy  always  open,  like  surrogate  and  probate  courts,  where  es- 
tates are  administered  and»ivhich  have  no  terms.  It  provides  that  matters  aris- 
ing in  bankruptcy  proceedings  may  be  heard  in  vacation  or  term  time,  and. 
orders  allowing  or  disallowing  claims  may  be  reconsidered,  closed  estates  re- 
opened, and  compositions  and  discharges  set  aside.  It  has  been  held  by  the- 
Supreme  Court  that  under  the  Bankruptcy  Act  of  1867,  the  District  Court  for 
all  purposes  of  its  bankruptcy  jurisdiction,  is  always  open,  and  has  no  separate- 
terms;  that  the  proceedings  in  a  pending  suit  are,  therefore,  at  all  times  open, 
for  re-examination  upon  application  therefor  in  appropriate  form,  and  that  any 
order  made  in  the  progress  of  the  case  may  be  subsequently  set  aside  and  va- 

10.  Impliedly,  In  re  Ives,  7  A.  B.  R.  692,  113  Fed.  911  (C.  C.  A.  Mich.). 

11.  In  re  Imperial  Corp'n,  13  A.  B.  R.  199,  133  Fed.  73  (D.  C.  N.  Y.).  Ap- 
parently contra.  In  re  Scott,  7  A.  B.  R.  37  (Ref.  Mass.).  Apparently  contra,  la 
re  CHsdell,  2  A.  B.  R.  424  (Ref.  N.  Y.).     - 

12.  In  re  Jemison  Mercantile  Co.,  7  A.  B.  R.  588,  112  Fed.  966  (C.  C.  A.  Ala.)> 
Compare,  as  to  there  being  no  term«  in  bankruptcy.  In  re  Worcester  Co.,  4  A. 
B.  R.  496,  102  Fed.  808  (C.  C.  A.  Mass.). 
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cated  upon  proper  showing,  provided  rights  have  not  become  vested  under  it, 
■which  will  be  disturbed  by  its  vacation;  and  it  is  held  that  application  for  such 
re-examination  will  not  have  the  effect  of  a  new  suit,  but  of  a  proceeding  in  an 
■old  one.  Sandusky  v.  National  Bank,  23  Wall.  289,  23  L.  Ed.  155.  This  lan- 
guage used  in  reference  to  the  act  of  1867  was  said  by  this  court  to  be  applica- 
ble to  the  present  Bankruptcy  Act  in  Re  Lemon  and  Gale  Co.,  7  Am.  B.  R.  291, 
112  Fed.  296.  We  are  of  opitiion,  therefore,  that  the  question  presented  by  the 
jietition  was  open  and  the  court  below  had  power  to  determine  it,  although 
.leveral  terms  of  the  District  Court  had  expired  since  the  adjudication.'' 

And  when  jurisdiction  is  challenged,  it  should  be  inquired  into  as  soon  as 
possible.!* 

But,  in  general,  the  court  may  consider  lack  of  jurisdiction,  at  any  time, 
and  however  brought  to  its  attention.  > 

In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind., 
affirmed  in  7  A.  B.  R.  441.) :  "Want  of  jurisdiction  is  a  question  that  the  court 
should  consider  whenever  or  however  raised,  even  if  the  parties  forbear  to 
make  it  or  consent  that  the  case  may  be  considered  on  its  merits." 

§  432.  Who  May  Move  to  Vacate — Court  Sua  Sponte. — The  court, 
of  its  own  motion,  should  vacate  the  adjudication  and  dismiss  the  proceed- 
ings, if  it  discovers  it  has  been  acting  without  jurisdiction. "^^ 

In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.) :  "But,  aside  from 
that,  it  would  be  the  duty  of  the  court  sua  sponte,  when  it  is  led  to  suspect  that 
its  jurisdiction  has  been  imposed  upon,  to  inquire  into  the  facts  by  some  appro- 
priate form  of  proceeding,  and,  for  its  own  protection  against  fraud  or  imposi- 
tion, to  act  as  justice  may  require.     Morris  v.  Gilmer,  129  U.  S.  329." 

And  one  not  entitled  to  be  heard  as  matter  of  right,  may,  nevertheless,  be 
lieard  by  the  court,  ex  gratia,  as  amicus  curiae,  where  there  is  allegation  of 
lack  of  jurisdiction  over  the  subject-matter.^s 

§  433.  Any  Party  in  Interest  Competent. — Objection  to  the  jurisdic- 
tion on  the  ground  that  the  defendant  is  not  of  a  class  subject  to  bank- 
ruptcy may  ordinarily  be  brought  to  the  attention  of  the  court  by  any  party 
in  interest  at  any  stage  of  the  proceedings.  ^^ 

But  see  In  re  Urban  &  Suburban,  12  A.  B.  R.  687  (D.  C.  N.  J.) :  "The  unex- 
plained delay  of  creditors  asjcing  leave  to  intervene  for  the  sole  purpose  of 
mioving   to   set   aside   an    adjudication   in   involuntary   proceedings,    disentitles 

13.  In  re  Waxelbaum,  3  A.  B.  R.  392,  98  Fed.  589  (D.  C.  N.  Y.).  See  ante, 
§  414. 

14.  In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind., 
affirmed  in  7  A.  B.  R.  441) ;  In  re  Waxelbaum,  3  A.  B.  R.  395,  98  Fed.  589  (D. 
C.  N.  Y.). 

15.  In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind., 
affirmed  in  7  A.  B.  R.  441) ;  In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C. 
A.  Ills.). 

16.  Obiter,  In  re  Niagara  Contracting  Co.,  11  A.  B.  R.  645,  127  Fed.  782  (D. 
C.  N.  Y.).  Compare,  also,  In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  101 
Fed.  965  (D.  C.  Ind.). 
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them  as  matter  of  right  to  any  vacation  of  the  adjudication,  but  where  want  of 
jurisdiction  is  asserted,  Jhe  court  may  consider  their  objections  ex  gratia. 

"An  adjudication  will  not  be  set  aside  as  matter  of  favor  upon  petition  of  an 
intervening  creditor  to  consider  the  objection  that  the  bankrupt  is  not  such  a 
corporation  as  may  be  adjudged  bankrupt,  where  it  does  not  appear  upon  the 
face  of  the  petition  for  adjudication  whether  or  not  the  corporation  was  en- 
gaged principally  in  any  of  the  pursuits  mentioned  in  §  4  B." 

Compare,  also.  In  re  Mason, ^3  A.  B.  R.  599,  99  Fed.  256  (D.  C.  N.  Car.)t 
"Entire  want  of  jurisdiction  over  the  res  may  be  taken  advantage  of  at  any 
time  and  attacked  collaterally.  But  where  objection  goes  only  to  the  jurisdic- 
tion over  the  person,  it  must  be  taken  promptly.  A  creditor  cannot  prove  his. 
debt,  participate  in  election  of  trustee  and  distribution  of  assets,  and  then,  upon- 
application  for  discharge,  object  to  jurisdiction  on  account  of  bankrupt's  non- 
residence." 

§  434.  And  Only  Such  as  Hkve  Present  Interest. — The  only  person 
who  may  move  to  vacate  an  adjudication  is  one  who  has  an  existing  interest, 
not  a  mere  possibility  or  probability  of  a  future  title.i^  Thus,  only  cred- 
itors owning  provable  claims  may  move  to  vacate  adjudication. 

§  435.  Thus,  Creditors  Proper  Parties.— Creditors  although  in  gen- 
eral bound  by  the  adjudication,  may,  unless  guilty  of  laches,  attack  the 
adjudication  on  the  ground  of  lack  of  jurisdiction.^^ 

§  436.  Laches  Bars  Right. — But  laches  may  bar  the  objector's  right  to- 
a  vacating  of  the  adjudication,  at  least  if  lack  of  jurisdiction  is  not  appar- 

17.  In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind., 
affirmed  in  7  A.  B.  R.  441). 

18.  In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.) ;  In  re  Scott, 
7  A.  B.  R.  39,  111  Fed.  144  (D.  C.  Mass.);  also,  7  A.  B.  R.  35  (Ref.  Mass.); 
obiter,  In  re  Hintze,  13  A.  B.  R.  721,  134  Fed.  141  (D.  C.  Mass.). 

And  it  has  been  held, -that  the  burden  of  proof  still  rests  upon  the  bankrupt 
to  establish  that  he  was  a  resident  within  the  district.  In  re  Scott,  7  A.  B.  R. 
39,  111  Fed.  144  (D.  C.  Mass.).  This  holding  is  to  be  criticised  because,  where 
lack  of  jurisdiction  is  not  apparent  on  the  face  of  the  petition,  the  burden  of  the 
attack  assuredly  rests  on  the  attacking  party. 

The  referee,  it  has  been  held,  has  jurisdiction  to  entertain  an^  application: 
for  dismissal  of  petition  after  adjudication  for  lack  of  jurisdiction.  In  re 
Scott,  7  A.  B.  R.  35,  111  Fed.  144  (Ref.  Mass.).  Inferentially,  In  re  Clis- 
dell,  2  A.  B.  R.  424  (Ref,  N.  Y.,  reversed,  on  other  grounds,  in  4  A.  B.  K. 
95).  This  holding  is  to  be  criticised,  for  the  attack  is  one  upon  judgment 
and  for  matters  dehors  the  record  and  it  shouW  be  made  either  before  the 
court  originally  rendering  the  iudgment  or  before  a  court  of  ^  compe- 
tent equity  jurisdiction  to  set  aside  judgments,  the  adjudicatioii  not  being 
on  Its  lace  so  absolutely  void  as  to  permit  it  to  be  disregarded.  The  referee  s 
jurisdiction  is  derivative  and  dependent  wholly  upon  the  adjudication  and  he 
has  no  "jusiness  to  go  back  of  the  adjudication  until  the  order  of  reference  is  re- 
called uT  a  court  of  competent  jurisdiction  has  annulled  the  adjudication.  But 
compare,  as  to  collaterally  attacking  discharges  filed  after  expiration  of  statu- 
tory time.  In  re  Fahy,  8  A.  B.  R.  354,  116  Fed.  239  (D.  C.  Iowa).  But  compare, 
In  re  Clisdell,  2  A.  B.  R.  424  (Ref.  N.  Y.,  reversed  by  D.  C).  Also  compare. 
In  re  Goodale,  6  A.  B.  R.  495,  109  Fed.  783   (D.   C.  N.  Y.).  _  • 

The  objection  that  the  bankrupt  is  a  nonresident  of  the  State,  will  not  be 
considered  upon  an  application  for  discharge.  In  re  Goodale,  6  A.  B.  R.  495,  lOp 
Fed.  783  (D.  C.  N.  Y.);  compare,  In  re  Mason,  3  A.  B.  R.  599,  9S  Fed.  256.  (D. 
C.  N.  Car.).     See  post,  §  2447,  "Discharge — Nature  of  Opposition." 
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ent  on  the  face  of  the  pleading  and  must  be  proved  by  evidence  dehors  the 
record.  The  appHcation  to  vacate  the  adjudication  must  be  promptly 
made.i^ 

In  re  Worsham,  15  A.  B.  R.  672,  142  Fed.  121  (C.  C.  A.  dkla.):  "When  a 
bankrupt  and  all  of  his  creditors  have  recognized  the  validity  and  regularity  of 
proceedings  in  a  court  of  bankruptcy,  have  participated  therein,  and  sought  the 
benefit  thereof,  one  of  such  creditors  will  not  be  heard  long  after  the  adjudi- 
cation to  object  to  the  jurisdiction  of  the  court  upon  the  ground  that  the  pro- 
ceedings were  instituted  in  a  district  in  which  the  bankrupt  did  not  reside  or 
have  his  domicile  or  principal  place  of  business  for  the  greater  portion  of  the 
preceding  six  months';  nor  upon  the  ground  that  a  subpoena  to  the  bankrupt 
was  not  issued,  he  having  voluntarily  waived  the  same  and  entered  his  appear- 
ance; nor  upon  the  ground  that  the  petition  failed  to  allege  that  the  bankrupt 
■was  nbt  a  wage-earner  or  a  person  engaged  chiefly  in  farming  or  the  tillage  of 
the'  soil.  And,  for  like  reasons,  he  will  not  be  permitted  to  otherwise  contest 
the  petition  upon  which  the  adjudication  proceeded." 

In  re  Niagara  Contracting  Co.,  11  A.  B.  R.  645,  127  Fed.  782  (D.  C.  N.  Y.;: 
"Objections  to  the  jurisdiction  of  the  court  ordinarily  may  be  brought  to  the 
attention  of  the  court  by  any  party  in  interest  at  any  stage  of  the  proceeding. 
German  Savings  Bank  v.  Franklin  Co.,  128  U.  S.  526,  S2  L.  Ed.  519.  In  this 
case  the  lack  of  jurisdiction  is  not  apparent  upon  the  face  of  the  petition  to 
have  the  corporation  adjudged  bankrupt.  Whether  the  court  is  without  juris- 
diction depends  entirely  upon  facts  which  must  first  be  proved.  Under  such 
circumstances,  the  application  to  open  default  in  pleading  must  be  promptly 
made,  and  upon  sufficient  cause  shown  in  the  moving  papers." 

In  re  Urban  &  Suburban,  12  A.  B.  R.  687  (D.  C.  N.  Y.):  "If  creditors  sleep 
upon  their  right  to  plead  to  a  petition  in  involvuntary  bankruptcy  until  the 
time  for  pleading  has  expired  and  an  adjudication  in  bankruptcy  has  been  had, 
they  will  not  be-  deemed  to  have  any  right  to  a  vacation  of  .the  adjudication  in 
order  that  they  may  then  plead.  When  a  creditor  applies  for  an  order  to  set 
aside  such  an  adjudication  for  the  mere  purpose  of  pleading  to  the  original 
petition,  he  must  show  satisfactory  reasons  for  his  delay.  The  unexplained 
delay  of  the  interveners  in  this  case  disentitles  them,  as  a  matter  of  right,  to 
any  vacation  of  the  adjudication." 

But,  even  then,  the  court  of  its  own  motion  might  vacate  the  adjudica- 
tion if  it  discovers  it  has  been  acting  without  jurisdiction.^" 

§  437.  But  Record  of  Adjudication  Imports  Jurisdiction  and  Need 
Not  Recite  All  Jurisdictional  Facts. — The  record  of  the  adjudication 
need  not  recite  all  the  requisite  jurisdictional  facts ;  the  adjudication,  when 
made,  imports    their    existence.^^     For    the   silence  of  the  record  on  the 

19.  Obiter,  In  re  Ives,  7  A.  B.  R.  692,  111  Fed.  495,  113  Fed.  914  (C.  C.  A. 
Mich.);  In  re  Billing,  17  A.  B.  R.  92  (D.  C.  Ala.);  compare,  In  re  Mason,  3  A.  B. 
R.  599  (D.  C.  N.  Car.),  quoted  ante,  §  433;  compare,  In  re  Polakoff,  1  A.  B.  R. 
358  (Master's  Report,  affirmed  by  D.  C);  compare,  to  same  effect,  though  dif- 
ferently reasoned.  In  re  Hintze,  13  A.  B.  R.  721,  134  Fed.  141   (D.  C.  Mass.). 

20.  In  re  Garneau,  11  A.  B.  R.  679,  127  Fed.  677  (C.  C.  A.  Ills.);  In  re  Colum- 
bia Real  Estate  Co.,  4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind.). 

21.  In  re  Elmira  Steel  Co.,  5  A.  B.  R.  487,  109  Fed.  456  (Ref.  N.  Y.) ;  Edelstein 
V.  U.  S.,  17  A.  B.  R.  652,  149  Fed.  636  (C.  C.  A.  Minn.);  In  re  First  Nat'l  Bk.  oi 
Belle  Fourche,  18  A.  B.  R.  271  (C.  C.  A.),  quoted  post,  this  paragraph. 
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jurisdictional  facts  is  different  from  affirmative  showing  thereon  that  the 
jurisdictional  facts  do  not  exist.^^ 

Thus,  default  adjudication  of  a  corporation  will  not  be  vacated  because  the 
petition  fails  t6  show  that  it  was  a  corporation  of  a  class  subject  to  bank- 
ruptcy, at  any  rate  where  the  petition  does  not  show  that  it  was  not  of  such 
class. 

In  re  Urban  &  Suburban,  12  A.  B.  R.  689  (D.  C.  N.  Y.) :  "The  point  of  this 
objection  is  that  it  does  not  appear  on  the  face  of  the  petition  that  the  com- 
l)any  is  a  corporation  principally  engaged  in  trading  or  in  any  of  the  other 
pursuits  mentioned  in  §  4b.  *  *  *  But  neither  does  it  appear  that  it  is  not  such 
a  corporation.  Whether  the  petition  w.ould  have  been  demurrable  before 
adjudication  of  bankruptcy  for  this  reason  it  is  not  necessary  to  consider." 

In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  417,  101  Fed.  970  (D.  C.  Ind., 
affirmed  in  7  A.  B.  R.  441) :  "If,  as  insisted  by  counsel,  the  bankruptcy  court  is 
in  a  technical  sense  a  court  of  inferior  and  limited  jurisdiction,  every  fact 
essential  to  its  jurisdiction  must  affirmatively  appear  on  the  face  of  the  record. 
It  is  true  that  the  bankruptcy  court  is  one  of  limited  jurisdiction,  and  the  con- 
etitution  describes  all  courts  of  the  United  States,  except  the  Supreme  Court,  as 
inferior  courts.  But  the  Circuit  and  District  Courts  of  the  United  States  as 
courts  of  bankruptcy  are  courts  of  record,  and  as  such  they  are  not  inferior 
courts  in  the  sense  that  jurisdiction  must  necessarily  appear  upon  the  face  oi 
the  record.  Hays  v.  Ford,  55  Ind.  52;  Bank  v.  Judson,  8  N.  Y.  254;  Skillern's 
Ex'rs  V.  May's  Ex'rs,  6  Cranch  267,  2  L.  Ed.  574;  Ex  parte  Watkins,  3  Pet.  193, 
7  L.  Ed.  650;  McCormick  v.  Sullivant,  10  Wheat  192,  199,  6  h.  Ed.  300;  Kennedy 
1-.  Bank,  8  How.  586,  12  L.  Ed.  1209. 

"The  essentials  of  a  valid  judgment  are  jurisdiction  of  the  parties  and  of  the 
subject  matter.  The  latter  is  conferred  by  law;  the  former  by  service  of  proc- 
ess or  in  som ;  other  manner  authorized  by  law,  as  by  the  voluntary  appear- 
an-e  of  the  party  during  the  progress  of  the  proceedings.  It  is  insisted  that 
this  court  had  no  jurisdiction  over  the  subject-matter,  because  the  petition 
failed  to  allege  that  the  Columbia  Real  Estate  Company  is  a  corporation  'en- 
gaged principally  in  manufacturing,  tr.iding,  printing,  publishing,  or  mercantile 
purbiiits,'  and  because  the  adu'Ji'aticn  vas  lad  within  15  days  after  the  petition 
was  hied  upjn  the  voluntary  appearance  and  confession  of  the  bankrupt,  witi- 
out  service  o'  proces.*-  upon  ic  It  is  not  necessary  to  decide  whether  the 
creditf  rs'  peth'on  is  ii-nufficient  ujiin  ticmurrer  or  whether  it  is  vulnerable  to  a 
direct  attack  on  appeal  or  otherwise.  The  question  is  whether  the  adjudication 
of  bankruptcy  is  an  absolute  nullity  for  the  reasons  stated.  The  power  con- 
ferred upon  the  bankruptcy  court  as  a  court  of  record  to  adjudge  a  natural 
person  or  a  corporation  a  bankrupt  necessarily  includes  the  power  to  determine 
whether  the  person  or  corporation  is  of  the  class  specified  in  the  act.  The  cred- 
itors' petition  in  this  case  follows  form  3  of  the  forms  in  bankruptcy  promulgated 
by  the  Supreme  Court  (18  Sup.  Ct.  xix.),  and  contains  every  essential  averment 
required  by  that  form.  The  adjudication  recites  that  the  petition  of  Henry  A. 
Taylor  and  others  'that  the  Columbia  Real  Estate  Company,  a  corporation,  be 
adjudged  a  bankrupt  within  the  true  intent  and  meaning  of  the  acts  of  Con- 
gress relating  to  bankruptcy,  having  been  heard  and  duly  considered,  the  said 
Columbia  Real  Estate  Company  is  hereby  declared  and  adjudged  bankrupt  ac- 
ceedingly.'     The   presumption   which   attaches   to   all   judgments    of   courts   of 

22.    In  re  First  Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  271  (C.  C.  A.). 
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record,  as  well  as  the  direct  finding  that,  upon  due  consideration  had,  the  Co- 
lumbia Real  Estate  Company  is  adjudged  a  bankrupt  "within  the  true  intent 
and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy,'  concludes  all 
collateral  inquiry  as  to  whether  or  not  the  corporation  was  of  a  class  subject 
to  be  adjudicated  a  bankrupt.  It  will  'be  presumed  that  the  court  heard  and  de- 
termined that  question,  and  it  was  not  necessary  to  set  out  upon  the  face  of  the 
lecord  the  facts  or  the  evidence  upon  which  its  conclusion  was  reached.  *  *  * 

"Nor  can  there  be  want  of  jurisdiclTon  over  the  subject-matter  because  the 
'idjudication  was  had  on  the  same  day  that  the  petition  and  answer  were  filed. 
There  is  nothing  in  §  18  of  the  Bankruptcy  Act  which  precludes  a  waiver  of 
process,  a  voluntary  appearance  of  the  bankrupt,  and  an  answer  admitting 
bankruptcy  on  the  day  the  petition  is  filed.  An  adjudication  on  a  voluntary  ap- 
pearance and  an  answer  admitting  the  averments  of  the  petition  would  cer- 
tainly conclude  the  bankrupt  who  entered  the  appearance  and  filed  the  answer. 
It  may  be  when  an  adjudication  has  been  made  without  service  of  process,  and 
before  the  expiration  of  15  days,  that  the  creditors  might,  upon  seasonable 
application,  procure  an  order  vacating  the  adjudication  so  far  as  to  allow  them 
to  plead  and  be  heard  in  opposition  to  the  petition.  But  such  right  must  be 
exercised  with  reasonable  promptness  after  actual  or  constructive  notice  of  the 
adjudication.  In  the  present  case  neither  the  bankrupt  nor  any  creditor  is  ob- 
jecting to  the  adjudication.     Their  acquiescence  shows  that  they  are  content." 

In  re  First  Nat'l  Bk.  of  Belle  Fourche,  18  A.  B.  R.  371  (C.  C.  A.):  "The  pe- 
tition contained  no  statement  that  the  Widell  corporation  was  not  engaged 
principally  in  a  manufacturing  pursuit  and  no  showing  that  the  court  was 
without  jurisdiction  of  the  case;  but  it  set  forth  the  substance  of  a  good  cause 
of  action,  and  it  was  impregnable  to  attack  after  the  adjudication." 

Nevertheless  in  the  case,  In  re  Elmira  Steel  Co.  it  is  held,  that  an  adjudi- 
cation of  a  corporation  is  void  where  it  is  founded  upon  a  petition  that 
does  not  allege  that  the  corporation  was  principally  engaged  in  manufac- 
ture, trading,  etc. 

§  438.  Voluntary  Bankrupt  May  Move  to  Vacate. — A  voluntary 
bankrupt  is  a  competent  party  to  have  his  own  adjudication  vacated.  Thus, 
where  there  is  no  estate,  no  claims  proved  and  no  trustee  appointed  the 
bankrupt  may  have  adjudication  vacated  and  withdraw  his  voluntary  pe- 
tition, although  subsequent  creditors  acquiring  liens  on  subsequently 
earned  property  may  object.^s  But  the  adjudication  should  not  be  va- 
cated and  the  voluntary  petition  dismissed  on  application  of  the  bankrupt 
without  notice  to  creditors  ;^*  nor  unless  all  costs  and  expenses  are  paid.^s 

§  439.  Who  May  Oppose  Vacating. — Any  party  in  interest  may  op- 
pose the  vacating  of  the'  adjudication.      But  subsequent  creditors    who 

23.  In  re  Hebbart,  5  A.  B.  R.  8,  104  Fed.  333  (D.  C.  Vt.).  The  court  in  this 
case  uses  the  phrase  "withdraw  the  petition"  although  obviously  the  adjudication 
of  bankruptcy  must  first  be  vacated. 

24.  See  ante,  §  419. 

25.  In  re  Salaberry,  5  A.  B.  R.  847,  107  Fed.  95  (D.  C.  Calif.). 

Where  a  voluntary  petition,  after  being  filed,  is  withdrawn  and  subsequently 
amended  and  refiled,  the  date  of  the  refiling  controls  as  a  basis  for  adjudication. 
In  re  Washburn  Bros..  3  A.  B.  R.  585,  99  Fed.  84  (D.  C.  Conn.). 
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have,  since  the  adjudication,  obtained  liens  on  new  property  ac- 
quired since  the  adjudication,  may  not  be  heard  in  opposition  to  the  va- 
eating.26     j 

§  440.  Grounds  for  Vacating — No  Provable  Debt  Sufficient 
Ground. — That  there  was  no  provable  debt  at  the  date  of  the  adjudication 
is  a  sufficient  ground  for  vacating  the  adjudication.  Only  debtors  ow- 
ing provable  debts  are  entitled  to  be  adjudged  bankrupt.^^ 

In  re  Yates,  8  A.  B.  R.  69,  114  Fed.  365  (D.  C.  Calif.):  This  was  a  case 
where  the  only  debt  scheduled  was  a  judgment  rendered  against  the  bankrupt 
in  an  action  for  wilful  and  malicious  injury  to  the  person,  from  which  an  ap'- 
peal  was  taken  before  adjudication,  the  affect  of  which  was  to  suspend  the 
operation  of  the  judgment.  The  court  held  the  adjudication  should  be  vacated 
and  the  proceedings  dismissed  because  at  the  date  of  the  filing  of  his  petitio.i 
there  was  no  existing  provable  debt.  The  court  says:  "The  appeal,  therefore,, 
from  the  judgment  in  the  action  of  Risdon  v.  Yates  suspended  its  operation, 
and  may  result  in  its  reversal;  and  from  this  it  follows  that  at  the  date  of  the 
adjudication  in  bankruptcy  there  was  not,  nor  is  there  now,  any  certainty  that 
the  plaintiff  in  the  action  referred  to  will  succeed  in  the  recovery  of  any  judg- 
ment against  Yates.  Such  being  the  status  of  the  claim  for  damages  involved 
in  that  action,  it  is  clear  that  Yates  was  not  at  the  date  of  the  filing  of  his  vol- 
untary petition  a  bankrupt,  within  the  meaning  of  the  law.  Section  4  of  the 
Bankruptcy  Act  provides  that  'any  person  who  owes  debts,  except  a  corpora- 
tion, shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt.'  In 
subdivision  11  of  §  1  of  that  act  the  word  'debt'  is  defined  as  'any  debt,  demand, 
or  claim  provable  in  bankruptcy.'  " 

§  441.  But  That  Only  Debts  Not  Dischargeable,^  Insufficient.— It 
has  been  held  that  where  the  only  debts  are  nondischargeable  debts  the 
adjudication  should  be  vacated  ;2^  or  as  stated  in  another  case,  be  vacated 
"in  the  discretion  of  the  court."^^  But,  manifestly,  it  cannot  be  laid  down 
as  a  rule  that  the  nonexistence  of  any  dischargeable  debt  is  sufficient  ground 
for  vacating.  So  long  as  any  provable  debts  exist,  although  they  may  not  be 
dischargeable,  there  may  be  good  reason  for  the  creditor  or  the  bankrupt 
resorting  to  the  bankruptcy  remedies,  to  avoid  preferences  or  legal  liens,  or 
to  discover  property  applicable  to  the  payment  of  the  debts;  for  the  sole 
object  of  bankruptcy  is  not  discharge  from  debts.^" 

§  442.  Voluntary  Adjudication  Vacated  Where  Involuntary  Pe- 
tition Pending. — An  adjudication  on  a  voluntary  petition,  before 
hearing  had  on  a  pending  involuntary  petition,  where  the  four  months, 
limit  for  setting  aside  fraudulent  or  preferential  or  other  voidable  transfers, 
will  have  elapsed  and  rendered  the  transfers  unassailable  if  administration. 

26.  In  re  Hebbart,  5  A.  B.  R.  8,  104  Fed.  322  (D.  C.  Vt). 

27.  See  ante,  §  191, 

28.  In  re  Maples,  5  A.  B.  R.  426,  105  Fed.  919  (D.  C.  Mont.). 

29.  In  re  Cololuca,  13  A.  B.  R.  292  (D.  C.  Mass.). 

30.  See  ante,  "Introduction,"  §  a. 
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be  had  under  the  voluntary  proceedings,  will  be'  vacated  and  precedence, 
be  given  to  the  involuntary  petition.^' 

§  443.  Disturbing  of  Vestea  Rights  May  Bar  Vacating. — The  dis- 
turbing of  vested  rights  acquired  under  the  adjudication  may  prevent  va- 
cating.^* This  doctrine  certainly  could  not  prevail  where  the  record  shows, 
on  its  face  affirmatively  that  jurisdiction  did  not  exist. 

Division  3. 

Ei^PECT  OF  Adjudication  in  Subsequent  Litigation. 

§  444.  Adjudication  as  Res  Adjudicata. — The  adjudication  is  bindings 
upon  all  the  world  in  subsequent  litigations  between  the  same  adverse  par- 
ties or  their  privies  as  to  the  status  of  the  debtor  as, a  bankrupt  and  per- 
haps also  as  to  the  commission  of  the  act  of  bankruptcy  adjudicated  and 
all  essential  facts  involved  in  the  determination  of  those  two  issues ;  and  is 
also  binding  upon  all  adverse  parties  actually  engaged  in  the  litigation  and 
their  privies  likewise  a?  to  other  essential  facts  therein  contested,  such  as 
the  validity  and  amount  of  the  petitioning  creditor's  claims,  etc.  ^^ 

Carter  v.  Hobbs,  1  A,  B.  R.  315,  92  Fed.  594  (D.  C.  'lnd.):-"The  adjudication- 
proceeds  iii  rem,  and  all  persons  interested  in  the  res  are  regarded  as  parties, 
to  the  bankruptcy  proceedings.  These  parties  include  not  only  the  bankrupt 
and  the  trustee  but  also  all  the  creditors  of  the  bankrupt,"  including  lienors. 

In  re  Ulfelder  Clothing  Co.,  3  A.  B.  R.  425,  98  Fed.  409  (D.  C.  Calif.):  "She  ' 
■was  the  petitioner  in  the  proceeding  to  have  the  Henry  Ulfelder  Clothing  Com- 
pany adjudged  bankrupt,  and,  the  alleged  fact  having  been  put  in  issue  by  th& 

31.  In  re  Dwyer,  7  A.  B.  R.  532,  112  Fed.  777  (D.  C.  N.  Dak.).  See  ante,, 
§  301. 

32.  Obiter,  In  re  Ives,  7  A.  B.  R.  992,  113  Fed.  611,  11  A.  B.  R.  643  ("C.  C.  A> 
Mich.). 

>  Insufficient  Grounds  for  Vacating. — An  adjudication  of  bankruptcy  on  one 
act  of  bankruptcy  sufficiently  pleaded' and  proved  will  not  be  set  aside  because- 
other  alleged  acts  were. not  sufficiently  pleaded  nor  proved.  In  re  Lynan,  11  .A.. 
B.  R.  466,  127  Fed.  133  (C.  C.  A.  N.  Y.). 

Default  adjudication  on  written  admission  by  board  of  directors  of  inability 
to  pay  debts  and  willingness  to  be  adjudged  bankrupt  on  that  ground,  where 
subsequently,  new  board  of  directors  wish  to  retract  admission:  held,  too  late.. 
In  re  Imperial  Corporation,  13  A.  B.  R.  199,  133  Fed.  73  (D.  C.  N.  Y.). 

33.  Obiter,  In  re  Continental  Corporation,  14  A.  B.  R.  538  (Ref.  Ohio);  com- 
pare. In  re  Skinner,  3  A.  B.  R.  163,  97  Fed.  190  (D.  C.  Iowa);  compare,  In  re 
Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  161  Fed.  965  (D.  C.  Ind.);  compare,. 
In  re  Cornell,  3  A.  B.  R.  172,  97  Fed.  29  (D.  C.  N.  Y.);  compare,  to  same  gen- 
eral effect,  Bear  v.  Chase,  3  A.  B.  R.  746  (C.  C.  A.  S.  C);  compare.  In  re  Harper,. 
13  A.  B.  R.  430  (D.  C.  Va.);  compare,  Pepperdine  v.  Bk.  of  Seymour,  10  A.  B. 
R.  573  (St.  Louis  Court  of  Appeals).  Compare,  to  same  efifect,  under  former 
Bankruptcy  Acts:  In  re  McKinley,  7  Ben.  562,  Fed.  Cas.  8,864;  Shawham  o. 
Wherritt,  7  How.  627;  In  re  Wallace,  Fed.  Cas.  17,094;  In  re  Banks,  Fed.  Cas.. 
958;  Morse  v.  Godfrey,  3  Story  364,  Fed.  Cas.  9,856;  Rayl  v.  Lapham;  27  O.  St.. 
453:  "The  main  purpose  of  the  proceedings  in  bankruptcy  is  the  proper  dis- 
tribution of  the  esta~{e  of  the  bankrupt  among  his  creditors.  Such  proceedings 
are  in  rem,  and  actual  notice  to  the  creditors  is  not  essential  to  the  jurisdiction 
of  the  court."     Lewis  v.  Sloan,  68  N.  Car.  557;  Thornton  v.  Hogan,  63  Mo.  143.. 
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answer  to  her  petition,  it  was  incumbent  upon  her  to  prove  that  she  had  a 
legal  demand  against  the  corporation  for  at  least  $500  in  excess  of  securities 
held  by  her.  Bankrupt  Act,  §  59,  subd.  b.  Without  proof  of  this  fact,  the  cor- 
poration and  creditor  who  appeared  in  opposition  to  the  petition  for  involun- 
tary adjudication  would  have  been  entitled  to  a  dismissal  of  the  proceeding. 
In  re  Cornwall,  9  Blatch.  114,  Fed.  Cas.  No.  3,250;  Bank  v.  Moore,  2  Bond,  170, 
Fed.  Cas.  No.  10,041;  In  re  Skelley,  2  Biss.  260,  Ped.  Cas.  No.  12,921.  The 
<;uestion  whether  she  was  a  creditor  in  that  amount  was  therefore  a  material 
issue  in  that  proceeding,  and  the  decree  therein  undoubtedly  establishes  the  fact 
ihat  she  was  such  creditor.  The  decree  does  not  show  upon  its  face  the  par- 
ticular ground  or  particular  claim  of  indebtedness  upon  which  this  adjudica- 
tion was  made,  and  in  such  a  case  it  is.  competent  to  show,  by  extrinsic  evi- 
dence not  inconsistent  with  the  record,  the  particular  matter  litigated  upon 
the  trial  and  determined  by  the  judgment.  *  *  *  Now,  in  this  case,  it  appears 
that  upon  the  trial  of  the  issues  in  the  involuntary  proceeding  the  same  prom- 
issory note  upon  which  Donie  Ulfelder  bases  her  present  claim  against  the 
bankrupt  corporation  was  offered  in  evidence  to  prove  that  she  was  a  creditor 
of  that  corporation,  and  she  relied  upon  no  claim  in  proof  of  that  fact;  and  the 
<luestions  whether  such  note  had  been  duly  executed  by  the  corporation  and 
delivered  upon  a  sufificient  consideration  were  in  controversy  and  litigated 
iipon  that  trial.  The  inevitable  conclusion  from  these  facts  is  that  the  validity 
of  the  claim  founded  upon  this  promissory  note  was  directly  in  issue  in  the  pro- 
ceeding in  which  the  Henry  Ulfelder  Clothing  Company  was  adjudged  bankrupt, 
and  it  is  equally  clear  that  the  decree  therein  was  in  favor  of  its  validity,  as 
the  court,  in  adjudging  that  the  petitioner  was  a  creditor  of  the  corporation, 
could  have  proceeded  upon  no  other  ground  than  that  such  note  was  a  valid  ob- 
ligation of  the  corporation.  May  the  same  question  be  again  drawn  into  con- 
,  troversy  in  the  bankruptcy  proceeding,  in  which  that  decree  was  given?  I  think 
not.  In  considering  the  legal  effect  of  this  decree,  there  does  not  seem  to  be 
sny  reason  for  a  departure  from  the  well  settled  rule  that  matters  which  have 
been  once  litigated  and  determined  by  the  judgment  of  a  court  cannot  again 
'  be  made  the  subject  of  legal  contention,  as  between  the  parties  to  such  judg- 
ment and  their  privies.  The  right  to  prosecute  a  proceeding  in  involuntary 
bankruptcy  is  one  of  the  remedies  which  the  law  in  the  cases  prescribed  in  the 
Bankruptcy  Act  gives  to  the  creditor  for  the  enforcement  of  his  claim  against 
his  debtor,  and  in  such  a  proceeding  the  question  whether  the  petitioning 
creditor  has  a  legal  demand  against  the  alleged.bankrupt  in  such  an  amount  as 
entitles  him  to  maintain  the  action  may  be  put  in  issue  and  tried,  and  the  de- 
cision of  that  question  in  favor  of  the  petitioning  creditor  is  conclusive,  as  to 
the  particular  claim  thus  litigated,  in  all  subsequent  proceedings  in  the  cause 
having  relation  to  such  claim,  so  long  as  the  judgment  remains  in  force.  The 
law  certainly  does  not  contemplate  that  the  petitioning  creditor  shall  be  re- 
quired to  establish  the  validity  of  a  particular  claim  against  the  bankrupt  more 
than  once  in  the  same  proceeding,  unless  the  court  shall,  upon  some  legal 
ground  grant  a  new  trial  of  such  issue."  This  case,  In  re  Ulfelder,  is  dis- 
cussed in  Ayres  v.  Cone,  14  A.  B.  R.  743,  750,  751;  and  in  Silvey  Co.  v.  Tift,  17 
A.  B.  R.  16,  123  Ga.  804. 

To  same  effect.  In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  136,  139 
Fed.  209  (D.  C.  Ark.) :  "The  mortgage  in  controversy  was  executed  on  the 
26th  of  January,  1905,  and  withheld  from  record  until  the  13th  of  February, 
1905.  A  petition  in  bankruptcy  was  filed  against  the  bankrupt  on  the  5th  of 
April,  1905,  and  on  the  17,th  of  May,  1905,  it  was  adjudicated  a  bankrupt  upon  a 
trial  before  the  court,  in  which  the  American  National  Bank,  of  which  the  pres- 
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ent  claimant  is  president,  resisted  the  adjudication  on  the  ground  that  the  bank- 
lupt  was  not  insolvent  at  the  time  the  mortgage  was  executed  or  at  the  time  the 
petition  was  filed.  The  judgment  on  which  this  claim  is  based  was  recovered 
on  the  8th  day  of  May,  1905,  three  days  after  the  petition  in  bankruptcy  was- 
hled.  It  must  be  taken,  therefore,  as  res  adjudicata  that  the  bankrupt  was 
insohent  when  the  mortgage  was  executed." 

But  compare,  obiter,  contra,  in  Neustadter  v.  Chic  Dry  Goods  Co.,  3  A.  B.  R. 
€%,  96  Fed.  830  (D.  C.  Wash.):  "In  this  case  the  original  petitioners  and  the 
defendant  have  by  their  opposition  to  the  petition  of  the  interveners  waived 
all  their  rights  to  assail  the  judgment,  and  it  is  contrary  to  good  practice  to- 
permit  new  parties  whose  rights  are  in  no  way  affected  to  come  in  now  to  dis- 
turb it.  These  intervenors  are  at  liberty  to  commence  a  new  and  independent 
proceeding  for  the  assertion  of*  their  rights,  and  this  judgment  be  pleaded 
against  them,  for  the  reason  that  as  they  were  not  notified,  the  court  did  not 
have  jurisdiction  to  render  a  judgment  binding  them.'' 

Compare,  to  same  general  efifect,  In  re  Hintze  13  A.  B.  R.  731,  134  Fed.  141 
(D.  C.  Mass.):  "That  a  creditor,  after  adjudication  upon  a  voluntary  petition,, 
may  in  some  cases  move  to  have  the  adjudication  vacated  because  of  the  bank- 
rupt's nonresidence,  was  decided  by  this  court  in  In  re  Scott,  7  A.  B.  R.  39,  111  , 
Fed.  114.  But  in  that  case  the  court  expressly  noted  that  the  creditor  had 
moved  to  vacate  the  adjudication  as  speedily  as  possible,  and  so  had  waived 
none  of  his  rights.  Here  the  creditor,  by  proving  his  claim,  has  assented  to  the 
adjudication,  and  has  taken  advantage  thereof.  The  motion  which  he  now 
urges  is  repugnant  to  his  own  action  in  the  case.  He  contends  that  the  bank- 
rupt's residence  so  affects  the  jurisdiction  of  the  court  that  nonresidence  may 
be  set  up  at  any  time  by  any  person.  But  this  is- not  so.  Let  us  suppose  that 
the  court  now  tries  the  question  of  residence  de  novo,  decides  that  the  bank- 
rupt resided  within  the  district,  and  accordingly  refuses  to  vacate  the  adjudica- 
tion. The  creditor  cannot  thereafter  attack  the  adjudication  on  the  ground 
of  nonresidence,  however  jurisdictional  a  matter  residence  may  be.  As  to  him, 
the  bankrupt's  residence  has  become  res  judicata.  So  the  adjudication  in  bank- 
ruptcy, here  rendered  upon  a  petition  alleging  residence,  has  made  that  res- 
idence res  judicata  for  the  purpose  of  this  "proceeding,  and,  as  the  proceeding 
was  in  rem,  has  determined  the  bankrupt's  residence  as  against  all  the  world. 
The  injustice  of  binding  a  creditor,  who  has  no  notice  of  the  proceeding,  re- 
quires the  court  to  reopen  the  question  at  the  instance  of  such  a  creditor,  who- 
has  not,  expressly  or  by  irhplication,  assented  to  the  adjudication.  In  re  Scott,, 
7  A.  B.  R.  39.  Where,  however,  the  creditor,  by  proving  his  claim,  has  acqui- 
esced in  the  adjudication,  it  is  unjust  to  permit  him  to  dispute  that  which  the 
court  had  adjudged  with  his  implied  approval.  As  soon  might  the  Circuit  . 
Court  permit  a  defendant  to  deny  the  plaintiff's  citizenship  in  a  suit  depending 
thereon,  after  judgment  rendered  upon  a  declaration  containing  all  suitable 
allegations."  The  court  in  this  case  speaks  of  the  adjudication  being  res  adju- 
dicata. This  seems  an  unfortunate  term  to  be  used  in  this  connection,  for  it 
was  a  motion  to  vacate  an  adjudication  precisely  to  prevent  its  becoming  res- 
adjudicata.  A  better  classification,  it  would  seem  would  be  to  have  based  the- 
denial  on  the  laches  of  the  creditor.  ' 

In  re  American  Brewing  Co.,  7  A.  B.  R.  469,  112  Fed.  753  (C.  C.  A.  Ills.): 
"But  we  are  of  opinion  that  the  decision  of  the  referee  was  correct,  in  holding 
that  tlje  adjudication  in  bankruptcy  was  binding  upon  the  appellants,  and  con- 
clusive upon  the  question  of  insolvency.  The  appellants,  as  well  as  the  brew- 
ing company,  were  essentially  parties  to  the  petition.  In  that  petition,  as  one 
of  the  srrounds  of  bankruptcy,  it  was  alleged  that  the  American  Brewing  Com- 


:285  REMINGTON   ON   BANKRUPTCY.  §   444 

pany  was  insolvent,  and  was  indebted  in  the  sum  of  over  $900,000,  and  that 
within  four  months  next  preceding  the  date  of  the  liling  of  the  petition  it  com- 
mitted an  act  of  bankruptcy,  in  that  it  did  on  February  37,  1899,  suffer  or 
permit,  while  insolvent,  Albert  Magnus  and  August  Magnus,  partners  doing 
-business  under  the  firm  name  of  Magnus'  Sons,  to  obtain  a  preference  through 
legal  proceedings,  which  preference  consisted  in  the  procurement  by  confes- 
sion on  the  date  aforesaid  by  said  A.  Magnus'  Sons  of  a  judgment  in  the  Su- 
■  perior  Court  of  Cook  County,  111.,  against  said  American  Brewing  Company, 
ior  the  sum  of  $10,050  and  costs  of  suit;  that  upon  said  judgment  an  execution 
was  issued  out  of  said  court  to  the  sheriff,  and  was  levied  upon  a  large  amount 
■of  personal  property  of  said  Brewing  corhpany.  *  *  *  The  appellants  had 
an  opportunity  of  answering  this  petition,  but  neither  they  nor  the  American 
Brewing  Company  made  any  appearance  or"  answer,  and  judgment  went  by 
•default  in  accordance  with  the  law  and  forms  and  practice  prescribed  by  the 
Supreme  Court  in  such  cases.  To  say  now  that  the  judgment  is  not  binding 
upon  the  question  of  insolvency  is  to  run  counter  to  well-established  principles 
of  law  applicable  to  judgments.  If  it  were  necessary,  in  order  to  bind  creditors 
by  a  judgment  in  bankruptcy,  that  they  should  appear  and  answer,  as  they 
always  have  a  right  to  do,  then  an  "adjudication  could  be  prevented  simply  by 
creditors  abstaining  from  appearing  in  the  proceedings.  But  it  is  well  settled 
that  the  proceedings  are  in  a  large  sense  in  rem,  and  are  binding  whether  the 
bankrupt   or   creditors  appear  or  not.     *     *     * 

"The  Bankrupt  Act  (§  18b)  provides  that  the  bankrupt  or  any 
creditor  may  appear  and  plead  to  the  petition  within  ten  days  after 
the  return  day,  or  within  such  further  time  as  the  court  may  allow. 
And  it  is  further  provided  in  subdivision  'd'  that,  if  the  bankrupt 
or  any  of  his  creditors  shall  appear  within  the  time  limited  and  controvert  the 
facts  alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as  may  be,  the 
issues  presented  by  the  pleadings.  And  by  subdivision  'e'  it  is  further  pro- 
vided that  if,  on  the  last  day  within  which  pleadings  may  be  filed,  none  are 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall  on  the  next  day, 
if  present,  or  as  soon  thereafter  as  practicable,  make  the  adjudication  or  dismiss 
the  petition.  From  this  provision  it  is  quite  clear  that,  in  order  to  bind  credit- 
ors by  an  adjudication,  it  is  not  essential  that  they  should  appear.  It  is  enough 
that  they  have  the  right  and  opportunity  to  appear,  whether  they  appear  or  not. 
It  was  clearly  the  privilege,  as  well  as  the  duty,  of  the  appellants,  if  they  wished 
to  dispute  the  allegations  in  the  petition  that  the  confession  of  judgment  on 
February  27th  was  an  act  of  bankruptcy,  to  appear  and  controvert  the  facts  so 
alleged.  Not  having  done  so,  we  think  the  return  of  the  referee  was  right — 
that  the  judgment  was  binding  upon  them.  They  were  not  interested  in  several 
other  acts  of  bankruptcy  alleged,  but  they  were  interested  in  that,  and  it  was 
their  duty,  as  well  as  privilege,  to  defend  against  it.     *     *    ^ 

"A  judgment  by  default  is  just  as  conclusive  as  adjudication  between  parties  of 
■whatever  is  essential  to  support  the  judgment  as  one  rendered  after  answer  and 
contest,  and  in  such  case  facts  are  not  open  to  further  controversy  if  they  are 
necessarily  at  variance  with  the  judgment  on  the  pleadings.  *  *  *  And  in  Garner 
V.  Bank  (C.  C),  89  Fed.  636,  it  was  held,  in  full  accordance  with  the  general  doc- 
trine of  the  cases,  that  a  judgment  which  determines  the  right  of  a  party,  though 
by  default,  is  a  judgment  on  the  merits,  and  is  conclusive  as  to  such  right  and  all 
matters  which  properly  belonged  to  the  subject,  and  which  the  parties,  in  the 
exercise  of  reasonable  diligence,  might  have  brought  forward  therein.  '•  These 
erases  are  in  line  with  the  general  doctrine  on  this  subject,  as  appears  by  the  ad- 
judged cases." 
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Compare,  to  same  effect  analogously,  Hackney  v.  Hargreaves  Bros.,  13  A. 
■B.  R.  169,  68  Neb.  624:  "The  schedule  was  a  part  of  the  pleadings  in  the  bank- 
ruptcy proceedings,  and  defendants  in  these  actions  are  sought  to  be  charged 
by  the  trustee  as  having  been  given  an  unlawful  preference  as  creditors  of  the 
bankrupt.  All  the  creditors  of  the  bankrupt  were  parties  to  the  bankruptcy 
proceedings.  In  re  Pekin  Plow  Co.,  7  A.  B.  R.  369,  1-13  Fed.  309.  In  re  Fraizer, 
9  A.  B.  R.  21,  117  Fed.  746;  In  re  Beerman,  7  A.  B.  R.  431,  112  Fed.  662."  But, 
.although  the  schedules  are  part  of  the  pleadings  yet  perhaps  they  do  not  bind 
.creditors.     It  is  simply  the  adjudications,  not  the  pleadings,  that  bind  parties. 

Especially  is  it  binding  where  the  party  has  actually  intervened  and  con- 
gested the  issue.3*  •  . 

Thus,  on  the  question  of  insolvency.  Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R. 
'784,  123  Iowa  432:  "It  is  further  made  to  appear  that  the  plaintifi  bank  en- 
tered its  appearance  in  the  bankruptcy  proceedings,  and  filed  therein  an  answer 
\o  the  petition,  among  other  things  denying  the  insolvency  of  Morgan.  The 
issue  thus  made  was  tried,  resulting  in  an  adjudication  of  bankruptcy.  Based 
en  the  conditions  as  thus  made  to  appear,  and  as  related  to  the  question  of  in- 
solvency, counsel  for  intervener  invoke  the  doctrine  of  res  adjudicata.  Counsel 
for  the  bank  essay  to  meet  this  contention  by  asserting  that  the  bank  was  not 
ss.  party  to  the  bankruptcy  proceeding,  that  the  filing  of  its-  answer  was  a  mere 
gratuity,  and  that  it  became  in  no  way  bound  by  the  adjudication,  except  for 
the  purpose  of  such  bankruptcy  proceedings.  We  may  concede  that  the  bank 
was  not  a  necessary  party  to  the  proceedings,  yet  there  could  have  been  no 
•other  purpose  in  its  appearance,  save  in  protection  of  its  mortgage  interests. 
Manifestly,  an  adjudication  of  bankruptcy,  involving  of  necessity  a  finding  of 

34.   But  see  qualified  statements  of  the  rule: 

1.  "All  creditors  are  parties  and  bound  by  the  proceedings.'' 

Bear  v.  Chase,  3  A.  B.  R.  751,  99  Fed.  920'  (C.  C.  A.  S.  C.) :  "Upon  the  ad- 
judication of  the  bankrupt,  all  creditors  became  parties  to  the  bankruptcy  pro- 
ceedings by  operation  of  law  and  particularly  these  creditors  by  whose  acts  the 
Tjankruptcy  'was  caused." 

2.  All  creditors  seeking  to  prove  claims. 

In  re  Keller,  6  A.  B.  R.  350,  109  Fed.  118  (D.  C.  Iowa):_  "When  a  person 
appears  in  a  bankruptcy  proceeding  for  the  purpose  of  proving  up  a  claim,  he 
becomes  a  party  thereto,  in  such  sense  that  the  record  in  many  particulars  is 
evidence  against  him.  Thus,  the  fact  of  the  adjudicaticm,  the  existence  of  claims 
proved  up,  and  the  like,  may  be  shown  by  the  record  thereof;  but,  if  issue  is 
taken  by  the  trustee  on  the  right  to  prove  up  the  claim,  then  the  testimony  of 
witnesses  taken  before  the  referee  upon  other  issues,  to  which  the  claimant  was 
■not  in  fact  a  party,  and  when  he  was  not  present  and  could  not  exercise  the 
right  of  cross-examination,  is  not  admissible.  In  such  cases  the  witnesses,  in- 
cluding the  bankrupt,  must  be  recalled,  unless  the  claimant  consents  to  the  use 
of  the  testimony  as  it  appears  in  the  proceedings." 

But  the  creditors  are  parties  irrespective  of  their  appearance  and  proving  of 
claims. 

3.  "Adjudication  of  involuntary  bankruptcy  raises  no  presumption  of  in- 
solvency at  any  time  prior  to  the  filing  of  the  petition." 

In  re  Chappell,  7  A.  B.  R.  608,  113  Fed.  545  (D.  C.  Va.) :  This  is  not  a  correct 
statement  of  the  law.  Where  the  adjudication  is  based  on  an  act  of  bankruptcy, 
involving  as  an  essential  element  insolvency  at  a  previous  date,  that  adjudication 
conclusively  establishes  insolvency  as  of  that  date.  On  the  other  hand  the 
adjudication  may  not  be  res  adjudicata  on  the  subject  of  insolvency  at  all,  as 
where  it  is  not  essential  to  prove  insolvency  in  the  proof  of  the  act  of  bank- 
ruptcy relied  on. 

4.  Default  adjudication  of  bankruptcy  is  a  judgment  on  the  merits  and  is 
conclusive  on  all  who  might  by  the  exercise  of  proper  diligence  have  defended. 
In  re  Gorman,  15  A.  B.  R.  587  (D.  C.  Hawaii). 
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insolvency,  would  be  one  step  gained  in  an  attack  on  such  mortgage  interests. 
By  appearing  and  filing  an  answer,  the  bank,  in  effect,  intervened  in  the 
proceedings,  and  its  right  to  do  so  was  not  challenged.  Having  contested  in  a 
court  of  competent  jurisdiction,  with  the  other  creditors  of  Morgan  the  ques- 
tion of  his  insolvency,  we  are  of  the  opinion  it  may  not  again,  in  any  action  in- 
volving that  identical  question,  wage  a  similar  contest  with  a  trustee  repre- 
senting such  creditors." 

Breckons  v.  Snyder,  15  A.  B.  R.  116,  Sll  Pa.  St.  176:  "If  it  had  not  been 
given  to  the  defendant  in  discharge  of  a  debt,  it  was  the  bankrupt's  money  in 
the  defendant's  hands,  which  the  trustee  coul.d  recover  for  creditors.  The  ad- 
judication was  evidence  of  the  bankrupt's  insolvency  at  its  date,  and  it  was  not 
necpssary  to  prove  insolvency  at  the  trial." 

Ayres  v.  Cone,  14  A.  B.  R.  739,  138  Fed.  778  (C.  C.  A.  S.  Dak.):  "Under 
the  Bankruptcy  Act,  1898,  any  creditor  may  appear  and  join  in  an  involuntary 
petition,  or  be  heard  in  opposition  thereto,  and  those  not  appearing  are  in  con- 
templation of  law  represented  by  the  alleged  bankrupt  to  the  extent  of  being 
concluded  as  to  all  matters  directly  in  issue  and  determined  by  the  order  of 
adjudication." 

But  see  Montgomery  v.  McNicholas„15  A.  B.  R.  94,  138  Fed.  956  CD.  C.  Pa.): 
"The  record  of  the  verdict  of  the  jury  finding  that  [the  bankrupt]  committed  an 
act  of  bankruptcy  inthat  he  transferred  this  liquor  license  with  intent  to  hinder, 
delay  and  defraud  his  other  creditors  when  he  was  insolvent,  was  offered  in 
evidence  by  the  plaintiff.    The  objection  to  its  admission  was  sustained." 

§  445.  But  Better  Rule,  Adjudication  Not  Binding  Except  on  Mere 
Status  of  Debtor  as  Bankrupt,  unless  Parties  Actually  Contest. — 

Perhaps,  indeed,  the  true  rule  is  that  the  adjudication  in  bankruptcy,  though 
to  be  sure  it  is  in  a.  proceedings  in  rem  "binding  on  the  whole  world,"  is  not 
binding  on  others  than  those  actually  engaged  in  the  litigation,  except  as  to 
the  status  of  the  debtor  as  a  bankrupt;  that  the  constructive  presence  of 
all  creditors  does  not  obtain  except  as  to  the  subject  of  the  debtor's  status; 
that,  therefore,  except  as  to  parties  who  have  actually  litigated  the  issues, 
the  adjudication  in  bankruptcy  is  not  binding  in  subsequent  litigation  on  the 
matters  of  insolvency  nor  even  on  the  matter  of  the  commission  of  the  very 
act  of  bankruptcy  on  vthich  the  adjudication  is  based ;  that  the  doctrine  of 
res  adjudicata  does  not  apply,  because  the  subjects  of  the  two  proceedings 
are  different ;  in  the  proceedings  on  the  bjmkruptcy  petition,  the  subject  being 
the  status  of  the  debtor,  whilst  on  the  subsequent  litigation  the  subject  is  the 
property  or  a  debt  entitled  to  share  in  the  property .^^ 

Silvey  &  Co.  v.  Tift,  17  A.  B.  R.  12,  133  Ga.  804:  "An  adjudication  in  bank- 
ruptcy is  in  the  nature  of  a  proceeding  in  rem,  and  the  adjudication  is  in  the 
nature  of  a  decree  in  rem,  so  far  as  it  fixes  the  status  of  the  defendant  in  the 
proceeding  as  a  bankrupt.  Considered  in  the  light  of  a  proceeding  in  rem,  the 
res  involved  is  the  status  of  the  debtor,  and  the  adjudication  determines  such 
status  to  be  that  of  a  bankrupt.  AH  persons  are  bound  by  the  adjudication  to 
that  effect;  and  this  was  true  under  the  Act  of  1867  as  well  as  under  the  Act  of 
1898.  If  the  court  rendering  the  judgment  had  jurisdiction,  such  judgment 
could  not  be  attacked  collaterally,  but  only  by  a  direct  proceeding  in  a  compe- 

35.   To  same  effect.  In  re  Continental  Corp'n,  14  A.  B.  R.  538  (Ref.  Ohio')- 
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tent  court,  unless  it'  appeared  that' the  decree  was  void  in  form,  or  that  due 
notice  was  not  given.  Lamp  Chimney  Co.  v.  Brass  &  Cooper  Co.,  91  U.  S.  656, 
23  L.  Ed.  336;  Chapman  v.  Brewer,  114  U.  S.  158,  5  Sup.  Ct.  799,  g9  L.  Ed.  83; 
Shawhan  v.  Wherritt,  7  How.  627,  13  L.  Ed.  847  (under  the  Act  of  1841) ;  Han- 
(,ver  Nat.  Bank  v.  Moyses,  186  U.  S.  181,  192,  8  Am.  B.  R.  1,  32  Sup.  Ct.  857, 
4C  Iv.  Ed.  1,  113.  Where  a  proceeding  in  rem  is  against  a  particular  piece  of  prop- 
erty, as  a  vessel,  for  charges  against  it,  it  is  generally  taken  into  possession, 
and  the  property  itself  is  treated  as  the  defendant,  liable  for  its  own  debts  or 
defaults;  and,  after  seizure,  subsequent  proceedings  are  had  by  citation  to  the 
world,  of  which  the  owner  is  at  liberty  to  avail  himself  by  appearing  in  the 
rase.  In  the  present  case,  however,  there  was  no  such  proceeding  in  rem 
against  the  goods.  The  proceeding  was  to  determine  the  status  of  Griffin  as  a 
bankrupt,  and  it  neither  was  nor  could  have  been  commenced  by  a  seizure  of  the 
property  claimed  by  the  defendants.  Mankin  v.  Chandler,  2  Brock.  125,  Fed. 
Gas.  No.  9,030;  The  Sabine,  101  U.  S.  388,  25  L.  Ed.  982;  Freeman  v.  Aldersoii, 
119  U.  S.  187,  7  Sup.  Ct.  165,  30  L.  Ed.  372.  To  illustrate  fufther,  proceedings 
to  appoint  an  administrator  are  also  in  the  nature  of  proceedings  in  rem,  and, 
where  the  court  has  jurisdiction,  are  not  subject  to  collateral  attack.  But  it 
will  not  be  contended  that  if  a  person  applies  for  administration,  and  sets  out 
in  his  petition  that  the  entire  estate  of  the  decedent  consists  of  a  certain  house 
and  lot,  the  judgment  appointing  him  would  establish  the  title  of  the  estate  to 
the  property,  if  in  fact  it  belonged  to  another  than  the  decedent.  The  judgment 
would  establish  the  status  of  the  applicant  as  .an  administrator.,  and  that  he 
was  duly  appointed,  but  would  not  determine  the  title  to  the  property. 

"There  are  two  kinds  of  actions  which  are  commonly  spoken  of  as  proceed- 
ings in  rem.  The  first  is  a  proceeding  against  the  property  without  suit  against 
its  owner,  treating  the  property  as  if  it  were  the  defendant,  biJt  with  monition 
or  notice  giving  any  person  claiming  to  be  the  owner  an  opportunity  to  ap- 
pear. In  this  class  of  actions,  which  are  strictly  in  rem,  the  judgment  is  against 
the  property  alone.  The  other  class  of  proceedings  in  rem  are  proceedings  to 
determine  the  status  of  some  person  or  subject-matter.  Such  are  judgments 
of  outlawry,  appointments  of  guardians,  administrations,  etc.,  where  the  pro- 
ceeding is  to  determine  status,  not  title  to  property.  The  res  which  makes  it 
a  proceeding  in  rem  is  the  status,  and  the  determination  of  status  is  not  a  con- 
clusive judgment  against  third  parties  as  to  title.  Sometimes  a  judgment  in 
lern  has  been  defined  generally  to  be  an  adjudication  pronounced  upon  the 
status  of  some  particular  subject-matter  by  a  tribunal  having  competent  au- 
thority for  that  purpose.  Stroupper  v.  McCauley,  45  Ga.  74,  78;  Childs  v. 
Hayman,  72  Ga.  791,  796,  797;  Woodruff  v.  Taylor,  20  Vt.  65.  In  the  Act  of 
1898  it  is  provided  that  'the  bankrupt  or  any  creditor  may  appear  and  plead 
to  th^  petition  within  10  days  after  the  return  day,  or  within  such  further  time, 
as  the  court  may  allow.'  Act  July  1,  1898,  ch.  541,  §  18b  (30  Stat.  551  [U.  S. 
Comp.  St.  1901,  p..  3429]),  1  Fed.  St.  Ann.,  p.  583.  The  bankrupt  and  his  creditors 
are  those  given  an  opportunity  to  appear  and  defend  against  the  adjudication  in 
bankruptcy.  The  defendants  in  the  present  case,  however,  do  not  claim  to  be 
creditors,  or  defend  as  such,  but  contend  that  they  were  defrauded  out  of  cer- 
tain goods,  and  upon  discovering  the  fraud  rescinded  the  trade  and  resumed 
possession  of  their  own  goods.  To  compel  them  to  admit  that  they  were 
creditors  and  received  the  goods  as  such  would  require  them  to  waive  their 
defense  before  they  could  make  it.  In  some  of  the  decisions  creditors  are  spoken 
of  as  being  privies  of  the  bankrupt.  Often,  however,  they  claim  against  the 
debtor  rather  than  as  privies.  To  hold  that  creditor|  could,  by  the  petition  in 
bankruptcy  and  the  adjudication,  conclusively  subject  the  property  of  third ^ 
1  Rem  B— 19 
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parties,  and  make  it  a  part  of  the  estate  of  the  bankrupt,  if  in  fact  it  was  not 
so,  would  be  to  go  far  beyond  -the  determination  of  his  status.  To  put  an  ex- 
treme case,  suppose  that  creditors  should  seek  to  have  their  debtor  declared  a 
bankrupt,  and  in  their  petition  shall  allege  that  he  had  conveyed  a  house  and 
lot  to  a  named  person,  as  one  among  other  grounds  of  the  proceeding,  when 
in  fact  the  debtor  had  never  owned  the  house  and  lot,  and  had  never  transferred 
it  to  the  person  named  at  any  time.  Clearly,  an  adjudication  that  the  debtor 
was  bankrupt  would  not  invest  him  or  his  trustee  with  title  to  the  property,  or 
operate  to  take  away  the  title  of  the  real  owner,  who  had  never  been  sued  or 
summoned  into  court,  and  who,  perhaps,  never  heard  of  the  proceedings.  In 
such  a  case,  to  hold  that  the  adjudication  of  bankruptcy  agains^t  the  debtor 
would  take  away  the  property  of  a  third  person  and  add  it  to  his  estate  would 
approximate  more  nearly  confiscation  than  adjudication.  Suppose  one  should 
steal  the  property  of  another,  and  upon  its  discovery  the  real  owner  should  re- 
sume possession;  if  later  creditors  of  the  thief  should  file  a  petition  in  bank- 
ruptcy against  him,  alleging  that  he  had  given  a  preference  to  the  owner,  surely 
an  adjudication  that  the  thief  was  a  bankrupt  would  not  vest  the  stolen  property 
in  him  or  the  trustee.  The  object  of  the  proceeding  is  to  have  the  debtor  ad- 
judged to  be  a  bankrupt,  not  to  recover  property  from  third  parties.  They 
cannot  deny  that  he  is  a  bankrupt,  but  they  can  deny  that  he  owns  their  prop- 
erty.   To  adjudge  A.'s  status  is  not  to  adjudge  B.'s  property.    *    *    * 

"A  slight  consideration  of  the  diflference  between  the  issues  involved  in  a 
proceeding  in  bankruptcy  and  a  suit  to  recover  property  from  a  person  holding 
it  adversely  and  claiming  to  be  the  owner  will  show  that  the  two  proceedings 
are  not  identical,  and  that  the  former  is  not  conclusive  of  the  latter,  except  as 
to  determining  the  status  of  the  bankrupt  as  such.  The  issue  in  the  former 
proceeding  is  whether  the  debtor  is  or  is  not  a  bankrupt  within  the  meaning  of 
the  Act  of  Congress.  Where  it  is  sought  to  recover  property  from  one  alleged 
to  be  a  creditor  who  had  received  a  preference,  the  proceeding  rests  upon 
§  60b  of  the  Bankrupt  Act,  which  reads  as  follows:  *  *  *  Tjjg  various 
requisites  to  recovery  under  this  section  of  the  Act  are  quite  diflferent  from  the 
mere  determination  upon  the  proceedings  in  bankruptcy  that  the  debtor  is  a 
bankrupt. 

"The  position  may  be  further  illustrated  by  considering  a  voluntary  pro- 
ceeding in  bankruptcy.  While  diflfering  from  a  proceeding  in  invitum,  the  ad- 
judication there  as  to  the  status  of  the  bankrupt  would  also  be,  to  some  extent, 
in  the  nature  of  a-judgment  in  rem,  so  as  to  show  that  he  was  a  bankrupt,  but 
certainly  it  would  not  be  pretended  that  a  person  voluntarily  going  into  bank- 
ruptcy could  possess  himself  of  property  which  did  not  belong  to  him,  or  have 
the  title  to  property  claimed  by  third  parties  adjudicated  to  be  his,  no  matter 
what  allegation  he  might  make  in  his  petition  or  schedule.  The  adjudication 
in  bankruptcy,  therefore,  conclusively  determined  the  status  of  Griffin  as  a 
bankrupt,  but  did  not  conclude  the  defendants  from  making  their  defense  on  a 
suit  by  the  trustee  in  bankruptcy  against  them  to  recover  the  property." 

§  446.  Adjudication  on  Ground  of  Preference  Not  Binding  on  Is- 
sue of  Reasonable  Cause  for  Belief. — An  adjudication  on  the 
ground  of  a  preference,  at  any  rate,  is  not  binding  in  subsequent 
litigation  to  recover  the  preference,  on  the  issue  of  the  existence  of 
reasonable  cause  for  belief  on  the  creditor's  part,^*  for  such  issue  is  ira- 
tiiaterial  on  the  hearing  upon  the  petition  for  adjudication. 

S6.  Whether  adjudication  is  res  adjudicata  as  to  restiondents  relation  being 
that  of  partners,  query.  In  re  Hudson  Clothing  Co.,  17  A.  B.  R.  826  (D.  C.  Me.). 
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Hussey  v.  Dry  Goods  Co.,  17  A.  B.  R.  516  (C.  C.  A.  Kas.):  "It  is  contended 
that  the  adjudication  which  followed  on  tha.t  petition  is  res  adjudicata  of  the 
present  claim  of  the  dry  goods  company.  There  is  no  merit  in  that  contention. 
■Conceding..that  under  the  authority  of  In  re  American  Brewing  Co.,  7  Am.  B.  R, 
-463,  112  Fed.  752,  and  Ayres  v.  Cone,  14  Am.  B.  R.  739,  138  Fed.  778,  the  dry 
;goods  company  would  be  estopped  from  again  litigating  the  issues  raised  bj' 
the  creditors'  petition,  namely,  whether  Sowers  was  in  fact  insolvent,  or  whether 
Tie  made  the  alleged  transfer  with  intent  to  prefer  the  dry  goods  company, 
there  is  yet  left  the  issue  involved  in  the  present  case,  whether  at  the  time  the 
transfer  was  made  the  dry  goods  company  had  reasonable  cause  to  believe  it 
was  intended  by  Sowers  as  a  preference,  or,  as  simplified  in  this  case,  whether 
it  then  had  reasonable  cause  to  believe  Sowers  was  insolvent.  The  giving  of  a 
■preference  by  an  insolvent  as  defined  by.  §  60  (a)  affords  sufficient  ground  for 
an  adjudication  of  bankruptcy  against  him,  but  is  not  sufficient  to  avoid  the 
transfer  constituting  a  preference  as  against  the  person  receiving  it.  To  ac- 
■coraplish  the  latter,  it  must  be  shown,  additionally,  that  the  one  receiving  it  had 
reasonable  cause  to  believe  it  was  a  preference.  An  issue  of  that  kind  was  not 
and  could  not  properly  have  been  presented  or  tried  in  the  petition  for  adjudi- 
•cation.  In  re  Rome  Planing  Mill  (D.  C),  3  Am.  B.  R.  133,  96  Fed.  812.  The 
general  rule  is  that  the  estoppel  of  a  judgment  extends  only  to  those  material 
matters  in  issue  or  to  those  without  proof  of  which  it  could  not  properly  have 
"been  rendered." 

§  447.  Adjudication  Not  Binding  as  to  Petitioning  Creditors' 
Claims  When  Presented  for  Allowance. — But  the  adjudication  is  not 
binding  upon  those  not  actually  parties  to  the  litigation' as  to  the  amount 
nor  validity  of  the  petitioning  creditors'  claims  when  subsequently  pre- 
sented in  the  administration  of  the  estate  for  allowance  to  share  in- 
■dividends.*^ 

See  dissenting  opinion  in  Ayres  v.  Cone,  14  A.  B.  R.  748,  138  Fed.  778  (C.  C. 
A.  S.  Dak.) :-  "Did  the  adjudication  of  bankruptcy  estop  the  objecting  creditors 
■and  the  trustee  who  represents  them  from  contesting  the  allowance  of  the  claim 
■of  the  appellees  and  their  right  to  share  in  the  estate  of  the  bankrupt?  It  is 
not  material  whether  or  not  the  adjudication  estopped  the  bankrupt,  and  for 
that  reason  it  is  conceded  that  on  March  28th,  1904,  when  Gentle  was  adjudged 
a  bankrupt,  35  days  after  the  filing  of  the  petition  in  bankruptcy,  the  issue 
"whether  or  not  he  was  indebted  to  the  appelleees  in  the  sum  of  $5,861  became 
Tes  adjudicata  between  the  petitioning  creditors  and  the  bankrupt.  The  estop- 
pel of  that  adjudication,  however,  did  not  arise  until  that  day,  which  was  35 
■days  after  the  rights  of  all  creditors  in  the  estate  had  become  fixed,  and  it 
•did  not  bind  any  one  who  was  not  a  party  to  the  litigation  of  the  issues  which 
that  judgment  determined. 

"Although  the  bankrupt  was  thus  debarred  from  subsequently  contesting  the 
■claim,  the  adjudication  against  him  gave  the  owners  of  that  claim  no  right  to 
any  share  in  his  estate  or  to  any  dividend  from  its  proceeds.  Their  right  to 
that  share  and  to  that  dividend  was  conditioned  by  the  express  terms  of  the 
Bankruptcy  Act  by  a  subsequent  proof  of  their  cl'aim  by  a  written  statement 
under  oath  (§  57a)  and  by  its  allowance  by  the  referee  or  by  'tihe  court,  and  the 
trustee  and  other  creditors  were  expressly  granted  the  right  to  object  to  I 
to  contest  that  allowance  after  the  proof  had  been  filed.     Sections  57c,  57J5. 

37.   In  re  Continental  Corporation.  14  A.  B.  R.  538  (Ref.  Ohio). 
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Stat.  560,  561  (U.  S.  Comp.  St.  1901,  pp.  3443,  3444).  Not  only  this,  but  the 
duty  still  rested  upon  the  bankrupt  to  'examine  the  correctness  of  all  proofs 
of  claims  filed  against  his  estate'  (§  7  [3],  30,  Stat.  548  [U.  S.  Comp.  St.  1901,. 
,  p.  3425]),  and,  'in  case  of  any  person  having  to  his  knowledge  proved  a  false 
claim  against  his  estate,  disclose  that  fact  immediately  to  his  trustee'  {§  7  [7]), 
and  the  duty  was  imposed  upon  the  trustee  to  defeat  such  a  claim  if  possible. 
Chatfield  v.  O'Dwyer,  4  Am.  B.  R.  313,  101  Fed.  797,  799,  43  C.  C.  A.  30,  32. 

"Identity  of  parties  is  as  essential  to  an  estoppel  by  res  adjudicata  as  identity 
of  causes  of  action.  Fowler  v.  Stebbins,  136  Fed.  365  (decided  at  the  last  term). 
The  objecting  creditors  were  not  named  as  defendants.  They  did  not  appear, 
answer,  or  take  any  part  in  the  litigation  which  resulted  in  the  adjudication  of 
bankruptcy.  Upon  familiar  principles,  that  litigation  was  therefore  res  inter 
alios  acta  as  to  them,  and  they  were  not  bound  by  the  determination  of  the 
issues  which  the  parties  might  present  in  it,  and  which  the  Bankruptcy  Act 
required  to  be  litigated  at  another  time  and  place.  This  rule  is  invoked  and 
applied  by  the  express  provisions  of  that  Act  that  the  creditors  may  exercise 
the  option  to  appear  in  and  be  barred  by  the  adjudication  (§  18b-d,  30  Stat.  551 
[U.  S.  Comp.  St.  1901,  p.  3429]),  or  to  refrain  from  taking  part  in  it  and  be  free 
from  it,  and  that  they  may  object  to  and  contest  the  allowance  of  claims  of  alt 
other  creditors,  without  exception  (§  57d).  Since  no  exception  of  the  claims 
of  petitioning  creditors  from  this  right  of  other  creditors  to  contest  them  was 
made  by  the  Congress,  the  conclusive  legal  presumption  arises  that  it  intended 
to  make  none,  and  it  is  not  the  province  of  the  courts  to  do  so.  Webber  v. 
St.  Paul  City  Ry.  Co.,  38  C.  C.  A.  79,  82,  97  Fed.  140,  143;  Madden  v.  Lancaster 
Co.,  13  C.  C.  A.  566,  573,  65  Fed.  188,  195;  Mclver  v.  Ragan,  2  Wheat.  25,  29, 
4  L.  Ed.  175;  Bank  of  State  of  Alabama  v.  Dalton,  9  How.  522,  528,  13  L.  Ed., 
242;  Vance  v.  Vance,  108  U.  S.  514,  521,  2  Sup.  Ct.  854,  27  L.  Ed.  808, 

"Moreover,  the  Bankruptcy  Act  has  provided  a  time,  a  place,  and  a  tribunal 
where  all  claims  to  share  in  the  estate  must  be  heard  and  allowed  upon  proofs 
of  claims,  and  has  given  the  right  to  all  creditors  to  contest  them  there.  From 
this  provision  the  presumption  necessarily  arises  that  this  time,  place,  and  tri- 
bunal were  to  be  exclusive,  and  that  all  creditors  are  relieved  from  the  necessity 
of  contesting  claims  to  share  in  the  estate  at  any  other  time  or  place.  Petition- 
ing creditors,  like  all  others,  are  required  to  prove  and  secure  an  allowance  of 
their  claims  in  the  face  of  the  objections  of  other  creditors,  'notwithstanding 
the  adjudication  of  bankruptcy  in  their  favor.  The  litigation  upon  their  petition 
is  not  the  time  nor  the  place  prescribed  by  the  law  for  the  trial  of  the  question- 
whether  or  not,  or  to  what  extent,  their  claims  may  share  in  the  distribution  of 
the  estate  of  the  bankrupt.  The  logical  and  inevitable  conclusion  from  these 
considerations  appears  to  me  to  be  that,  when  the  validity  and  extent  of  a 
petitioning  creditor's  claim  is  determined  in  the  litigation  upon  the  petition- 
which  results  in  the  adjudication  of  bankruptcy,  the  bankrupt  and  those  cred- 
itors, and  those  only  who  either  voluntarily  or  involuntarily  become  parties  to- 
that  litigation,  are  estopped  by  the  determination  there  of  the  petitioner's  claim,, 
while  all  other  creditors  and  the  trustee  who  represents  them,  when  the  petition- 
ing creditor's  claim  to  share  in  the  estate  is  subsequently  presented  to  the 
referee  or  the  court  for  allowance,  are  free  to  contest  it  upon  its  merits  as  it 
stood  at  the  time  of  the  filing  of  the  petition  in  bankruptcy,  regardless  of 
the  subsequent  adjudication. 

"Nor  is  this  conclusion  without  authority  to  support  it.  The  only  direct 
decision  upon  the  question  sustains  it.  That  is  the  decision  of  Judge  DeHaven 
in  In  re  Henry  Ulfelder  Clothing  Co.  (D.  C),  3  Am.  B.  R.  425,  98  Fed.  409,. 
cited  bv  the  maioritv.     There  is  an  obiter  dicium  in  the  opinion  in  that  case> 
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which  will  be  subsequently  considered,  to  the  effect  that  the  bankrupt  is  the 
representative  of  all  the  creditors  in  a  litigation  upon  a  petition  for  an  adjudi- 
cation in  bankruptcy,  and  that  the  determination  of  any  material  issue  between 
the  petitioning  creditor  and  the  bankrupt  in  that  litigation  estops  all  the 
creditors,  whether  they  are  parties  to  the  proceeding  or  not.  The  decision  in 
the  case,  however,  repudiates  this  novel  theory,  and  sustains  the  position  that 
the  determination  of  the  validity  and  extent  of  claims  in  such  a  proceeding  binds 
only  those  creditors  who  are  in  their  ,own  persons  parties  to  the  litigation. 
The  case  was  this:  Donie  Ulf elder  filed  a  petition  in  bankruptcy  against  the 
Henry  Ulfelder  Clothing  Company,  a  corporation  in  which  she  alleged  that  the 
corporation  owed  her  $3,000,  that  it  was  insolvent,  and  that  it  had  committed 
an  act  of  bankruptcy.  The  corporation  and  one  of  its  creditors,  Bernard  Low- 
«nstein,  appeared  and  filed  answers  to  this  petition,  in  which  they  denied  that 
the  petitioner  was  a  creditor  of  the  corporation  and  that  the  corporation  was 
insolvent.  Upon  the  trial  of  these  issues  the  petitioner  introduced  in  evidence 
a  promissory  note  of  the  corporation  to  her  for  $2,200,  to  prove  that  she  was  its 
creditor,  and  two  other  promissory  notes  of  the  corporation,  one  to  Henry 
Ulfelder  for  $1,800  and  one  to  A.  Levy  for  $1,440,  for  the  purpose  of  proving 
its  insolvency.  The  corporation  and  Lowenstein  introduced  evidence  tended  to. 
show  that  the  three  notes  were  never  executed  by  the  corporation  and  were 
without  consideration.  The  court  found  the  issues  for  the  petitioner,  and  ad- 
judged the  corporation  a  bankrupt.  Thereafter  the  three  claims  were  presented 
to  the  referee  for  allowance  by  Donie  Ulfelder,  Henry  Ulfelder  and  A.  Levy, 
respectively,  and  the  bankrupt  and  Bernard  Lowenstein  objected  to  their 
'  allowance,  upon  the  same  grounds  which  they  had  urged  at  the  trial  upon  the 
petition  in  bankruptcy.  Neither  the  trustee  nor  any  other  creditor  made  any 
objection.  The  court  decided  that  the  issue  over  the  validity  of  the  claim  of 
the  petitioner,  Donie  Ulfelder,  was  res  adjudicata  between  these  parties,  be- 
cause the  bankrupt  and  Lowenstein  were  both  parties  to  the  suit  on  the  petition 
and  to  the  trial  of  that  issue  in  that  litigation  and  denied  them  permission  to 
contest  that  claim  upon  its  rnerits.  But  the  court  also  decided  that  the  issues 
over  the  validity  of  the  claims  of  Henry  Ulfelder  and  A.  Levy  were  not  res 
adjudicata  even  against  the  corporation  and  Lowenstein,  notwithstanding  the 
fact  that  they  were  material  issues  and  had  been  carefully  tried  and  determined, 
in  the  litigation  upon  the  petition,  because  neither  Henry  Ulfelder  nor  A.  Levy 
were  parties  to  the  litigation.  The  court  accordingly  reversed  the  order  of  the 
referee  and  directed  him  to  try  these  issues  upon  the  merits,  regardless  of  the 
adjudication  in  bankruptcy.  In  re  Henry  Ulfelder  Clothing  Co.  (D.  C),  3  Am. 
B.  R.  435,  S8  Fed.  409-411,  41.3,  414. 

"It  is  obvious  thart  this  decision  was  a  direct  repudiation  of  the  proposition 
that  the  estoppel  of  the  bankrupt  was  the  estoppel  of  the  creditors,  because 
under  that  theory  the  estoppel  of  the  ■  bankrupt  to  contest  the  claims  of  Levy 
and  Henry  Ulfelder  must  have  estopped  them  although  they  were  not  parties 
to  the  litigation.  The  theory  that  after  the  filing  of  the  petition  the  bankrupt 
is  the  representative  of  the  creditors,  and  that  his  subsequent  estoppel  affects 
the  rights  of  creditors,  in  the  property  which  he  owned  at  the  time  the  petition 
was  filed,  is  fallacious,  because  the  status  of  claims  of  creditors  and  the  status 
of  the  property  at  the  time  of  filing  the  petition,  and  at  that  time  alone,  fixes 
the  rights  of  the  parties,  and  because  the  power  of  disposition  and  application 
of  the  property  at  will,  and  hence  the  power  to  bind  it  and  the  creditors,  its 
beneficial  owners,  is  divested  from  the  bankrupt  by  the  law,  and  vested  in  the 
creditors  and  the  court,  when  the  petition  in  bankruptcy  is  filed.  It  is  for  this 
reason  that  the  decision"  in  Candee  v.  Lord,  2  N.  Y.  269,  52  Am.  Dec.  294,  is 


294  REMINGTON   ON   BANKRUPTCY.  §   447 

neither  controlling  nor  persuasive  here.  In  that  case  Russell  Lord,  a  debtor, 
confessed  a  judgment  in  August,  1843,  for  $1,400,  in  favor  of  Henry  Lord,  and 
a  second  judgment,  during  the  same  month,  for  $1,250,  in  favor  of  Champlin. 
On  March  29,  1844,  Candee  recovered  a  judgment  against  Russell  Lord  for 
$1,142.90.  He  brought  a  suit  upon  this  judgment  to  avoid  the  prior  judgments 
for  fraud,  and  Henry  Lord  and  Champlin  answered  that  his  judgment  was. 
founded  upon  a  forged  note.  The  court  rightly -held  that  in  the  absence  of 
fraud  they  were  bound  by  the  judgment  against  their  debtor,  because  at  the 
time  it  was  rendered  he  had  the  right  and  the  power  to  sell,  to  dispose  of,  tO' 
charge  with  liens,  and  to  apply  his  property  to  the  payment  of  his  debts  as  he 
chose,  so  that  any  deed,  assurance,  or  judgment  of  their  debtor  estopped  his 
creditors  as  well  as  himself.  In  the  case  at  bar  the  bankrupt.  Gentle,  was  de- 
prived of  his  right  and  power  of  disposition  25  days  before  the  estoppel  by  the 
adjudication  in  bankruptcy  arose,  and  for  that  reason  his  deeds,  assurances,  and 
estoppels  after  the  filing  of  the  petition  in  bankruptcy  bound  neither  his- 
creditors  nor  the  property,  which  had  vested  in  the  court  in  trust  for  the  credit- 
ors when  the  petition  was  first  deposited.  The  condition  of  this  property  and 
of  the  parties  after  the  filing  of  the  petition  will  more  clearly  appear  by  a  brief 
consideration  of  the  effect  of  that  filing  upon  the  rights  of  the  bankrupt  and  the: 
creditors." 

Compare  suggestive  reasoning  in  In  re  Plymouth  Cordage  Co.,  13  A.  B.  R. 
670,  135  Fed.  1000  (C.  C.  A.  Okla.):  "The  fact  that  there  is  no  averment  that 
the  creditors  are  less  than  twelve  cannot  be  more  fatal  to  the  right  of  the  peti- 
tioner to  an  adjudication  in  bankruptcy  than  the  fact  that  he  has  made  such  an 
averment,  which,  upon  the  trial,  proves  to  be  without  foundation  in  fact.  The 
truth  is  that  the  contention  of  counsel  for  the  respondent  fails  to  distinguish 
between  the  averments  essential  to  jurisdiction  over  the  subject-matter  and  the 
parties  and  those  requisite  to  invoke  a  favorable  adjudication  upon  the  petition. 
Jurisdiction  of  the  subject-matter  a_nd  of  the  parties  is  the  right  to  hear  and 
determine  the  suit  or  proceeding  in  favor  of  or  against  the  parties  to  it.  The 
facts  essential  to  invoke  this  jurisdiction  differ  materially  from  those  essential 
to  constitute  a  good  cause  of  action  for  the  relief  sought.  A  defective  petition, 
in  bankruptcy  or  an  insufficient  complaint  at  law,  accompanied  by  proper  serv- 
ice upon  the  defendants,  gives  jurisdiction  to  the  court  to  determine  the  ques- 
tions it  presents,  although  it  may  not  contain  averments  which  entitle  the- 
complainant  to  any  relief;  and  it  may  be  the  duty  of  the  court  to  determine 
either  the  question  of  its  jurisdiction  or  the  merits  of  the  controversy  against 
the  petitioner  or  plaintiff.  Allegations  indispensable  to  a  favorable  adjudica- 
,  tion  or  decr.ee  include  all  those  requisite  to  state  a  complete  cause  of  action, 
and  they  comprehend  many  that  are  not  requisite  to  the  jurisdiction  of  the 
suit  or  proceeding.  The  averment  that  all  the  creditors  of  Smith  were  less- 
than  twelve  was  not  of  the  former,  but  of'the  latter,  class.  It  was  not  essential 
to  invoke  the  jurisdiction  of  the  court  over  the  parties  to  the  proceeding  and 
the  property  it  involved,  because  the  act  of  Congress  gave  that  court,  upon  the 
filing  of  the  petition  of  the  creditor,  jurisdiction  to  hear  and  determine  the 
questions  it  presented,  whether  they  were  questions  of  jurisdiction  or  upon  the 
merits.  Not  only  this,  but  the  averment  that  the  creditors  were  less  than  twelve 
was  not  even  essential  to  a  favorable  adjudication  upon  the  petition,  because 
the  Bankruptcy  Law  provided  that  if  two  other  creditors,  whose  claims  were 
sufficient  in  amount,  joined  in  the  petition  of  the  cordage  company,  the  court 
might  proceed  to  adjudicate  the  issue  of  bankruptcy-  upon  the  merits,  although 
the  creditors  exceeded  twelve  in  number." 
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Contra,  Ayres  v.  Cone,  14  A.  B.  R.  739,-138  Fed.  778  (C.  C.  A.  S.  Dak.'),: 
"Where  in  a  proceeding  to  have  a  debtor  adjudged  banltrupt,  the  validity  of 
the  claim  of  a.  petitioning  creditor  is  put  in  issue  by  the  pleadings  and  adjudged 
valid,  the  creditor  cannot  be  required  to  establish  it  again  before  the  referee 
when  presented  for  allowance,  at  the  suggestion  of  the  bankrupt  and  other  cred- 
itors, not  parties  to  the  petition."  But  see  the  dissenting  opinion  in  this  case, 
which,  in  the  author's  opinion,  states  the  truer  rule. 

But  the  adjudication  is  binding  upon  parties  or  their  privies  who  have 
actually  litigated  the  same  issue  in  the  hearing  upon  the  petition  for 
adjudication.^^ 

The  adjudication  is  not,  however,  binding  as  to  collateral  matters  not  di- 
rectly brought  in  issue.^^ 

Inferentially,  Pepperdine  v.  Bank,  10  A.  B.  R.  573  (St.  Louis  Ct.  Appeals): 
"Appellant  urges  that  the  adjudication  in  bankruptcy  is  conclusive  upon  respon- 
dent, asserting  that  the  question  in  issue  in  the  present  case  was  the  identical 
question  decided  by  the  bankruptcy  court.  The  bankruptcy  court  had  no  lawful 
authority  to  pass  upon  any  but  the  sole  issue  before  it — whether  within  four 
months  next  before  the  petition  Good  committed' an  act  of  bankruptcy  by  suf- 
fering defendant  to  obtain  judgment  against  him  on  March  34,  1899 — and  no 
adjudication  upon  any  other  issue  was  sought  or 'rendered  in  the  proceeding.'' 

Nor  will  the  adjudication  on  an  act  of  bankruptcy  committed  at  one  time 
revert  to  an  earlier  date  to  prove  insolvency.*"' 

But  of  course  it  would  be  admissible  whenever  proof  of  a  later  condition 
of  insolvency  would  be  competent  as  tending  to  prove  insolvency  at  an 
earlier  period. 

§  448.  Refusal  to  Adjudge  Bankrupt,  after  Hearing  Merits, 
Bes  Judicata  as  to  All;  and  Second  Petition  Not  Maintain- 
able.— It  has  been  held,  obiter,  that  the  refusal  to  adjudge  bankrupt  is 
not  res  ad  judicata  binding  upon  other  and  different  creditors  as  to  the  same 
acts  of  bankruptcy.*! 

Obiter,  In  re  Lavoc,  13  A.  B.  R.  400,  134  Fed.  237  (C.  C.  A.  N.  Y.):  "Refer- 
ence is  made  in  the  brief  to  the  circumstance  that  the  answer  avers  that  the 
"acts  of  bankruptcy  now  alleged  were  set  forth  in  a  former  petition  brought  by 
three  other  creditors,  were  denied,  and  the  issues  thereon  raised  considered  by 
the  judge  who  determined  them  in  the  bankrupt's  favor.  It  is  not  contended 
that  there  cannot  be  another  trial  of  the  same  issues,  when  different  petitioning 
creditors  appear." 

•  ^But  these  decisions  seem  to  be  of  doubtful  authority.  Bankruptcy  pro- 
ceedings are  proceedings  in  rem,  binding  on  all  the  world  as  to  the  com- 
mission or  noncomftiission  of  the  acts  of  bankruptcy  therein  alleged.  After 
refusal  to  adjudicate  a  debtor  bankrupt,  other  creditors  may  not  file  a  new 

38.  In  re  Ulfelder  Clothing  Co.,  3  A.  B.  R.  435,  98  Fed.  409  (D.  C.  Calif.). 

39.  In  re  Ulfelder  Clothing  Co.,  3  A.  B.  R.  425,  98  Fed.  409  (D.  C.  Cal.). 

40.  Martin  v.  Bigelow,  7  A.  B.  R.  220  (Sup.  Ct.  N.  Y.). 

41.  Obiter,  Neustadter  v.  Chic.  Dry  Goods  Co.,  3  A.  B.  R.  96,  96  Fed.  830  (D. 
CWash.-). 
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petition  upon  the  same  acts  of  bankruptcy  and  relitigate  the  issues ;  tiie  first 
adjudication  is  binding  in  the  bankrupt's  favor  as  to  all  the  world. 

§  449.  Laches  Bars. — Laches  will  bar  the  creditors'  right  to  interpose 
the  defense  of  lack  of  jurisdiction  to  adjudge  bankrupt.*^ 

In  re  Mason,  3  A.  B.  R.  599,  99  Fed.  356  (D.  C.  N.  Car.):  "Creditors,  when 
bankruptcy  proceedings  have  been  commenced,  must  promptly,  by  motion  or 
petition  to  vacate  the  adjudication,  object  to  the  jurisdiction  of  rtie  court,  or 
the  objection  is  waived.  A  creditor  cannot  prove  his  debt  and  file  the  same,  as 
in  this  cause,  participate  in  the  election  of  a  trustee,  distribute  the  estate,  use 
the  proceeds  for  his  benefit,  and  then,  on  the  application  of  the  bankrupt  for  a 
final  discharge,  for  the  first  time  object  to  the  jurisdiction.  Entire  want  of 
jurisdiction  over  the  subject-matter  may  be  taken  advantage  of  at  any  time, 
and  it  is  never  too  late  to  make  the  objection,  and  it  may  be  collaterally  attacked. 
Freem.  Judgm.  130-117,  et  seq.  But,  where  objection  goes  merely  to  a 
want  of  jurisdiction  of  the  person  or  the  thing,  there  may  be  a  waiver  of  the 
objection,  or  restriction  as  to  the  manner  and  time  of  making  it." 

§  450.  Collateral  Attack  on  Adjudication. — Adjudication  (unless  it  is 
void  on  its  face)  may  not  be  collaterally  attacked,*^ 

Wilson  V.  Parr,  8  A.  B.  R.  230  (Ga.  Sup.  Ct.) :  "It  is  claimed,  by  the  answer 
of  some  of  the  defendants  to  the  petition  filed  by  the  creditors  of  the  bankrupts, 
that  the  adjudication  in  bankruptcy  was  fraudulent  and  void  in  so  far  as  those 
respondents  were  concerned,  for  reasons  set  forth  by  them.  It  is  enough  for 
us  to  say,  in  reply  to  this  contention,  that,  when  an  adjudication  in  bankruptcy 
has  in  fact  been  had  by  the  bankruptcy  court,  such  an  adjudication  will  be 
respected  by  the  State  court,  and  the  latter  court  will  not,  after  a  regular  ad- 
judication has  been  had,  enter  into  an  inquiry  as  to  whether  such  adjudication 
was  fraudulent  or  void.  Mr.  Black,  in  the  first  volume  of  his  work  on  Judg- 
ments (§  248),  citing  the  case  of  Chapman  v.  Brewer,  114  U.  S.  158,  5  Sup. 
Ct.  799,  29  L.  Ed.  83,  which  upon  examination  seems  to  support  his  text,  de- 
clares: 'An  adjudication  in  bankruptcy,  having  been  made  by  a  court  having 
jurisdiction  of  the  subject  matter,  upon  the  voluntary  appearance  of  the  bank- 
rupt, and  being  correct  in  form,  is  conclusive  of  the  fact  decreed,  and  cannot 
be  attacked  collaterally  in  a  suit  brought  by  the  assignee  against  a  person  claim- 
ing an  adverse  interest  in  the  property  of  the  bankrupt,'  and  Mr.  Freeman,  in 
his  work  on  Judgments  (volume  2,  §  337),  declares  that  discharges  in  bank- 
ruptcy and  other  orders  and  decrees  of  courts  of  bankruptcy  cannot  be  collat- 
erally impeached 'by  proving  them  to  be  irregular,  for  which  proposition  K- 
cites  a  number  of  cases  found  in  note  1  of  page  612.     See,  also,  Brady  v.  Brady, 

42.  In  re  Polakoff,  1  A.  B.  R.  358  (Master,  affirmed  by  D.  C.  N.  Y.).  Comp^e, 
ante,  §  436,  as  to  laches  barring  creditor's  right  to  move  for  vacating  of  adjilUi- 
cation. 

Jurisdiction  is  not  affected  by  failure  to  file  the  petition  or  schedules  at  the 
time  of  their  verification.     In  re  Berner,  3  A.  B.  R.  325  (Ref.  Ohio). 

43.  In  re  Columbia  Real  Estate  Co.,  4  A.  B.  R.  411,  101  Fed.  965  (D.  C.  Ind.); 
In  re  Goodale,  6  A.  B.  R.  493,  109  Fed.  783  (D.  C.  N.  Y.).  Nonresidence  of  the 
bankrupt  is  not  a  question  that  can  be  considered  on  discharge  hearing.  In  re 
Clisdell,  4  A.  B.  R.  95  (D.  C.  N.  Y.),  reversing,  on  this  point,  2  A.  B.  R.  424 
(Ref.  N.  Y.).  Compare,  quaere.  In  re  Berner,  3  A.  B.  R.  385  (Ref.  Ohio).  Com- 
pare, In  re  Mason,  3  A.  B.  R.  599,  99  Fed.  256  (D.  C.  N.  Car.);  (1867)  In  re 
Fallon,  Fed.  Cases,  No.  4,628;  Edelstein  v  U  S.  17  A.  B.  R.  649  (C.  C.  K. 
Minn.t. 
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7.1  Ga.  71.  Many  other  authorities  could  readily  be  cited  to  prove  that,  where 
an  adjudication  in  bankruptcy  has  been  made  by  a  court  of  compttent  jurisdic- 
tion, such  adjudication  will  be  respected  by  the  State  Court,  and  the  question 
whether  it  was  erroneously  made  or  not,  will  not  be  entertained  by  such  court, 
but  the  whole  matter  will  be  relegated  to  the  proper  bankruptcy  court  in  which 
such  adjudication  was  had,  and  there  the  parties  complaining  may  and  can  have 
all  objections  to  the  regularity  of  the  proceedings  of  such  court  considered  and 
passed  on." 

Thus,  lack  of  jurisdiction  to  adjudicate  bankrupt  will  not  be  considered 
on  the  hearing  upon  the  bankrupt's  petition  for  discharge.**  Nor  upon 
trial  for  the  crime  "False  Oath."*5 

But  where  the  adjudication  is  absolutely  void  on  its  face, 
of  course  it  may  be  disregarded.  But,  in  this  connection  the 
distinction  is  to  be  noted  between  an  adjudication,  the  record  of 
which  shows  affirmatively  that  jurisdiction  does  not  exist,  and 
an  adjudication  whose  record  simply  omits  to  show  jurisdictional 
facts.  An  adjudication  whose  record  simply  omits  to  show  jurisdictional 
facts  may  be  helped  out  by  the  presumption  of  law  that  the  court  did  find 
jurisdictional  facts  to  exist,  although  the  record  may  be  silent.  Jurisdic- 
tion is  imported.  Of  course  such  presumption  of  law  could  not  exist  where 
the  record  affirmatively  declares  that  such  jurisdictional  facts  did  not 
exist.*8 

§  451.  Contractual  Relations  Not  Affected  unless  Merged  in  Prov- 
able Debts.— Adjudication  in  bankruptcy  does  not  sever  contractual  rela- 
tions as  such.*'^  , 

Watson  V.  Merrill,  14  A.  B.  R.  453,  136  Fed.  363  (C.  C.  A.  Kas.) :  "An  ad- 
judication in  bankruptcy  does  not  dissolve  or  terminate  the  contractual  rela- 
tions of  the  bankrupt,  notwithstanding  the  decisions  to  the  contrary  in  In  re 
Jeffers'on  (D.  C),  2  Am.  B.  R.  206,  93  Fed,  448;  Bray  w.  Cobb  (D.  C),  3  Am. 
B.  R.  788,  100  Fed.  270;  and  in  In  re  Hays,  Foster  &  Ward  Co.  (D.  C),  9  Am, 
B.  R.  144,  117  Fed.  879.  Its  effect  is  to  transfer  to  the  trus'tee  all  the  property 
of  the  bankrupt  except  his  executory  contracts,  and  to  vest  in  the  trustee 
the  option  to  assume  or  to  renounce  these.  It  is  the  assignment  of  the  prop- 
erty of  the'  bankrupt  to  the  trustee  by  operation  of  law.  It  neither  releases  nor 
absolves  the  debtor  from  any  of  his  contracts  or  obligations,  but,,  like  any  other 
ass'ignment  of  property  by  an  obligor,  leaves  him  bound  by  his  agreements,  and 
subject  to  the  liabilities  he  has  incurred.  It  is  the  discharge  of  the  bankrupt 
alone,  not  his  adjudication,  that  releases  him  from  liability  for  provable  debts 
in  consideration  of  his  surrender  of  his  property,  and  its  distribution  among 
the  creditors  who  hold  them.  Even  the  discharge  fails  to  relieve  him  from 
'claims  against  him  that  are  not  provable  in  bankruptcy,  and  since  his  obliga- 
■  tion  to  pay  rents  which  are  to  accrue  after  the  filing  of  the  petition  in  bank- 

44.  In  re  Goodale,  6  A.  B.  R.  493,  109  Fed.  783  (D.  C.  N.  Y.) :  In  re  Mason, 
3  A.  B.  R.  599,  99  Fed.  256. 

45.  Edelstein  v.  U.  S.,  17  A.  B.  R.  649,  149  Fed.  636  (C.  C.  .A..  Minn.). 

46.  See  further,  as  to  this  distinction,  ante,  §  437,  et  seq. 

47.  In  re  Brew  Co.,  16  A.  B.  R.  110  (D,  C.  Mo.),  quoted  ante,  §  444.  Contra, 
Bray  v.  Cobb,  3  A.  B.  R.  791,  91  Fed.  102  (D.  C.  N.  Car.),  reversed  in  Cobb  v. 
Overman,  6  A.  B.  R.  324.  109  Fed.  65. 
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tuptcy  may  not  be  the  basis  of  a  provable  claim,  his  liability  for  them  is  neither 
released  nor  affected  by  his  adjudication  in  bankruptcy,  or  by  his  discharge  from 
his  provable  debts.     One  agrees  to  pay  monthly  rents  for  the  place  of  residence 
of  his  family  or  for  his  place  of  business,  or  to   render  personal   services  for 
monthly  compensation  for  a  term  of  years;  he  agrees  to  purchase  or  to  convey 
property;   and   he   then   becomes   insolvent   and   is   adjudicated   bankrupt.    His- 
obligations  and  liabilities  are  neither  terminated  nor  released  by  the  adjudica- 
tion.    He  still  remains  legally  bound  to  pay  the  rents,  to  render  the  services,, 
and  to  fulfill  all  his  other  obligations,  notwithstanding  the  fact  that  his  insol- 
vency may  render  him  unable  immediately  to  do  so.     Nor  are  those  who  con- 
tracted with  him  absolved  from  their  obligations.     If  he  or  his  trustee  pays  the 
stipulated  rents  for  his  place  of  residence  or  for  his  place  of  business,  the  lessors 
may  not  deny  to  th-e  payor  the  use  of  the  premises  according  to  the  terms  of 
the  lease.     H  he  renders  the  personal  services,  he  who  contracted  to  pay  for 
them  may  not  deny  his  liability  to  discharge  this  obligation.     His  trustee  does, 
not  become  liable  for  his  debts,  but  he  does  acquire  .the  right  to  accept  and 
assume  or  to  renounce  the  executory  agreements  of  the  bankrupt,  as  he  may 
deem  most  advantageous  to  the  estate  he  is  administering,  and  the  parties  tO' 
those   contracts   which   he   assumes   are   still   liable   to   perform  them.     And  so- 
throughout  the  entire  field  of  contractual  obligations  the'  adjudication  in  bank- 
ruptcy absolves  from  no  agreement,  terminates  no  contract,  and  discharges  no- 
liability.     In  re  Curtis  (La.),  9  Am.  B.  R.  286;  In  re  Ells  (D.  C),  3  Am.  B.  R. 
564,  98  Fed.    967,  968;  Witthaus  v.  Zimmerman,  11  Am.  B.  R.  314,  316,  86  N.  Y. 
■  Supp.  315;  White  v.   Griffing,  44  Conn.  437,  446,  447;   In  re  Pennewell,  9  Am. 
B.  R.  490,  119  Fed.  139,  55  C.  C.  A.  471." 

Unless,  of  course,  such  contractual  relations  have  become  merged  in 
provable  claims,  and  even  then  it  is  not  the  contractual  relation  that  is- 
severed  but  the  claim  into  which  it  is  merged  that  is  discharged. 

Impliedly,  In  re  Adams,  12  A.  B,  R.  368,  370  (D.  C.  Mass.):  "The  creditors 
seek  also  to  prove  their  damages  for  breach  of  the  executory  contract.  If  the 
contract  was  broken  at  or  before  bankruptcy,  they  can  prove.  In  re  Stern,  8- 
A.  B.  R.  569,  116  Fed.  604.  It  seems  that  this  contract  was  broken  by  bank- 
ruptcy as  of  the  date  of  filing  the  petition." 

But  contracts  for  liens  as  security  for  debts  upon  property  to  be  acquired 
in  the  future  will  not  affect  property  acquired  after  adjudication;  as. 
for  instance,  contracts  for  liens  on  future  earned  wages  where  the  State 
law  holds  such  wages  to  be  future  acquired  property  and  not  simply  future 
accruals  under  presently  possessed  property.*  ^ 

In  re  West,  11  A.  B.  R.  782,  128  Fed.  205  (D.  C.  Ore.):  "The  theory  of  a 
lien  upon  the  earnings  of  future 'labor  is  not  that  it  attaches  to  such  earnings- 
from  the  moment  of  contract  of  pledge  or  assignment,  but  from  the  moment 
of  their  existence.  It  is  needless  to  say  that  there  can  be  no  lien  upon  what 
does  not  exist.  A  pledge  or  assignment  of  future  wages  -  under  an  existing- 
employment  is  said  to  create  an  equitable  interest  in  such  wages.  Stott  v. 
Franey,  20  Ore.  410,  33  Am.-  St.  Rep.  132.  This  is  true  of  wages  earned  upon- 
a  general  employment,  as  well  as  those  earned  upon  a  definite  contract.  In 
this  case  the  railroad  colnpany  was  under  no  obligation  to  employ  the  bankrupt, 
nor  he  to  work  for  the  company.     If  future  earnings  in  such  a  case  can  be  sai(£ 

48.   In  re  Karns.  16  A.  B.  R.  841  (D.  C.  Ohio). 
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to  have  a  potential  existence,  they  are  the  subject  of  an  agreement  for  a  lien;, 
but  the  lien,  or  the  socalled  equitable  interest,  does  not  attach  until  the  wages 
come  into  existence,  and  until  the  lien  does  attach  there  is  no  lien.  The  dis- 
charge in  bankruptcy  operated  to  discharge  these  obligations  as  of  the  date  of 
the  adjudication,  so  that  the  obligations  were  dischajged  before  the  wages 
intended  as  security  were  in  existence.  The  laVv  does  not  continue  an  obliga- 
tion in  order  that  there  may  be  a  lien,  but  only  does  so  because  there  is  one. 
The  eflect  of  the  discharge  upon  the  prospective  liens  was  the  same  as  though 
the  debts  had  been  paid  before  the  assigned  wages  were  earned.  The  wages- 
earned  after  the  adjudication  became  the  property  of, the  bankrupt  clear  of  the 
claims  of  all  creditors.  Collier  on  Bankruptcy,  509.  These  debts  cannot  escapv 
the  operation  of  the  Bankruptcy  Law  by  an  agreement  for  a  lien  upon  what 
the  debtor  expected  to  earn,  but  did  not  earn  until  after  the  adjudication  of. 
bankruptcy." 

In  re  Home  Discount  Co.,  17  A.  B.  R.  180  (D.  C.  Ala.):  "The  effect  of  the 
assignment,  without  regard  to  its  infirmities  under  the  local  statute,  is  avoided 
by  the  provisions  of  the  bankruptcy  law  as  to  wages  earned  after  the  filing  of. 
the  petition.  The  power  or  ability  of  the  debtor  to  earn  wages  in  the  future 
under  a  subsisting  contract,  standing  apart  from  anything  which  it  has  brought 
into  existence  as  property,  is  the  mere  right  of  the  debtor  to  create  property 
ill  the  future.-  One  dominant  purpose  of  the  bankruptcy  statute  is  to  prevent- 
creditors  from  seizing,  directly  or  indirectly,  upon  this  right  of  the  bankrupt,  - 
after  his  adjudication,  by  applying  its  subsequent  fruits  to  anterior  obligations.. 
This  right  of  the  bankrupt  falls  neither  under  the  head  of  lands,  chattels  nor 
choses  in  action,  and  it  is  not  vendible.  It  is  not  subject  to  seizure  on  execu- 
tion at  law,  or  equitable  attachment,  and  equity  will  not  appoint  a  receiver  to 
intercept  the  expected  fruits  cH  its  exercise.  Specific  perforipance  of  a  con- 
tract as  to  future  personal  services  will  not  be  decreed.  In  a  broad  sense,  the 
right  of  a  man  to  render  personal  services  under  an  existing  contract  may  be- 
said  to  be  his  property;  but  the  nature  of  the  right  is  such  that  no  one  can  com- 
pel him  to  exercise  it,  or  get  title  to  or  lien  upon  it.  The  law,  except  as  ^  pun- 
ishment for  crime,  can  never  take  this  right  away  from-  a  man,  or  confer  any 
property  in  the  right  itself  upon  another  man.  It  can  affect  the  right  only  bj- 
dealing  with  the  property  it  brings  into  existence.  Whether  it  can  then  be 
taken  depends  upon  the  man's  status  at  the  time,  and  whether  the  law  then 
gives  a  remedy  for  the  enforcement  of  his  contract  concerning  the  thing  his. 
labor  has  brought  into  existence.  The  debtor's  right  to  earn  wages  in  the 
future  and  to  dispose  of  the  fruits  of  his  labor  is  not  'property'  in  any  sense 
in  which  the  bankruptcy  statute  uses  the  term,  but  constitute  rather  rights  and 
privileges  which  go  to  make  up  a  man's  liberty  and  freedom.  The  plain  pur- 
pose of  the  statute  is  that  the  title  and  right  to  all  things  and  rights  which  do 
not  fall  within  the  vesting  words  of  §  70  of  the  bankruptcy  statute  (30  Stat. 
565  [U.  S.  Comp.  St.  1901,  p.  3451])  shall  rerhain  in  the  bankrupt,  and  that  as. 
to  the  rights  or  things  thus  saved  to  him  he  shall  be  released  from  all  liability 
to  answer  for  prior  debts  and  contracts,  with  certain  exceptions  not  here 
n'aterial.  The  right  of  the  debtor  to  work  and  contract  for  future  service  is 
not  mentioned,  directly  or  inferentially,  in  the  rights  or  things  required  to  be 
sold,  appraised  or  scheduled,  or  which  pass  to  the  trustee  for  the  benefit  o? 
creditors.  The  studied  enumeration  of  the  particular  rights  and  things  whicK 
the  bankrupt  is  required  to  surrender  takes  all  other  rights  and  things  noi 
named  without  the  definition,  thus  fixed,  of  the  'property'  which  the  statute 
intends  to  take  from  the  bankrupt  or  to  pass  to  his  creditors.  "Whatever  he  i< 
not  required  to  surrender  is  his  absolutely,  freed  from  the  enforcement  of  the 
obi  aration  of  his  prior  contracts,  unless  at  the  time  of  the  filina:  of  the  petition- 
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i1  has  taken  the  form  of  property,  upon  which  a  lien  has  fastened.  In  that 
event  only  does  he  tak.  it  subject  to  the  performance  of  prior  contracts  con- 
cerning it.  If  a  debtor  should  solemnly  contract  for  a  present  valuable  con- 
sideration not  to  avail  himself  of  the  benefit  of  a  discharge  against  the  enforce- 
ment of  a  contract  as  t^  wages  to  be  earned  when  they  do  actually  come  into 
existence  his  undertaking  would  be  void  on  grouiids  of  public  policy.  Nelson 
V.  Stewart,  54  Ala.  115,  25  Am.  Rep.  660.  Equity,  therefore,  cannot  import  into 
the  obligation  of  the  assignment  any  promise  of  the  assignor,  upon  which  to 
build  an  equity  to  the  lien,  that  the  power  will  be  exercised  after  the  adjudica- 
tron,  to  bring  wages  into  existence  to  satisfy  the  terms  of  a  prior  assignment, 
or  that  the  bankrupt  will  not  avail  himself  of  a  release  from  the  obligation, 
when  it  is  sought  to  enforce  it  after  his  discharge.  The  adjudication  of  a 
debtor,  followed  by  a  discharge,  takes  away  all  remedy  for  the  enforcement  of 
the  obligation  of  the  contract  concerning  wages  earned  after  his  bankruptcy, 
precisely  as  the  discharge  releases  the  debtor  from  the  performance  of  the 
obligation  of  his  promissory  note  made  prior  to  the  adjudication." 

But  where,  by  the  state  law,  an  assignment  of  a  contract  to  be  per- 
formed by  the  assignor  in  the  future  will  pass  future  accruals  thereunder 
&$  of  the  date  of  the  original  assignment,  undoubtedly  the  future  accruals 
resulting  from  the  continued  performance  of  the  contract  will  pass  to  the 
"assignee  thereof  and  the  assignor's  trustee  in  bankruptcy  will  take  no  title 
thereto,  except,  of  course,  in  so  far  as  the  original  assignment  might  or 
might  not  itself  be  defeasible  as  being  a  preference  or  a  fraudulent  trans- 
fer, etc.,  at  the  time  it  was  made. 

An  interesting  example  arises  in  cases  of  assignments  of  wages  to  be 
earned  in  the  future  under  a  contract  of  employment  existing  at  the  time 
of  the  bankruptcy.  Two  questions  are  involved  in  such  cases:  First,  is 
the  assignment  void  as  to  the  trustee  in  bankruptcy?  Second,  is  it  dis- 
charged as  to  the  bankrupt  himself?  The  assignment  certainly  is  not  void 
as  to  the  trustee,  for  the  contract  of  employment,  being  a  contract  for  per- 
sonal services  would  not  be  an  asset  of  the  estate  as  to  future  earnings 
thereunder  even  if  not  previously  assigned.  It  is  not  dischargable  as  to 
the  bankrupt,  because  at  the  time  of  the  bankruptcy  it  was  merely  a  con- 
tract and  not  a  debt  (discharge  barring  "provable  debts"  and  "debts" 
only)  ;  nor  is  it  a  contract  that  had  become,  by  virtue  of  the  bankruptcy 
itself,  merged  in  a  provable  debt.  This  is  so,  obviously,  because,  at  the 
time  of  the  bankruptcy,  suit  could  not  have  been  brought  thereon,  nor 
by  virtue  of  the  bankruptcy  did  the  assignor  become  incapable  of  carrying 
out  his  contract.  In  fact,  the  hypothesis  itself  is  that  he  did  in'  fact  continue 
to  carry  it  out  after  the  bankruptcy.*^ 

Johnson  v.  Donahue,  83  N.  W.  360  (Tenn.  1906):  "Where  an  insolvent  prior 
to  bankruptcy  assigns  a  right  to  receive  certain  funds  from  a  railway  company 
thereafter  to  accrue  under  a  contract  in  consideration  of  a  pre-existing  debt  the 
assignee  of  said  claim  is  entitled  to  enforce  his  right  to  such  subsequently  ac- 
cruing fund." 

49.  Mallin  v.  Wenham,  13  A.  B.  R.  210,  209  Ills.  252.  For  this  entire  subject, 
see  post,  §  2662,  et  seq.,  "Discharge;"  "Effect  of  Discharge  on  the  Rights  of  the 
Parties-" 
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The  Bankrupt — His  Duties  and  Rights  of  Protection  from  Arrest 
AND  FOR  Stay  of  Suits. 

Synopsis  of  Chapter. 

§  452.  Adjudication  Establishes  Status  of  Debtor  as  Bankrupt. 
§  453.  When  Begins  and  When  Ceases  to  Be  a  "Bankrupt." 

DIVISION  1. 

§  454.  Statutory  Duties  of  Bankrupt. 

§  455.  First  Statutory  Duty — Attendance. 

§  456.  Corporation  Officers  "Bankrupts." 

§  457.  (3rder  Requisite  to  Procure  Attendance  at  Creditors'  Meetings  but  Not 

on  Discharge  Hearing. 
§  458.  Second  Statutory  Duty — Obedience. 
§  459.  Third,  Sixth  and  Seventh  Statutory  Duties-^Examination  of  Claims  and 

Reporting  of  Frauds,  etc. 
§  460.  Fourth  and  Fifth  Statutory  Duties — Execution  of  Papers. 
§  461.  Eighth  Statutory  Duty — Schedules. 
§  462.  Ninth  Statutory  Duty — Submission  to  Examination. 

-      DIVISION  3. 

§  463.  Protection  of  Bankrupt  from  Arrest. 

§  464.  Protected  if  Debt  Dischargeable — Otherwise  Not. 

§  465.  Arrest  before  Bankruptcy— Protection  Equally  Available. 

§  466.  Duty  of  Court  to  Protect. 

§  467.  May  Be  Arrested  upon  Criminal  Charge. 

§  468.  No   Exemption   from  Arrest  for   Contempt   of   Bankruptcy   Court   Itself. 

§  469.  Whether  Arrest  for   Contempt  of  Other   Courts   within   Protection. 

§  470.  Protected  While  Attending  Bankruptcy  Court  or   Performing  Statutory 

Duties,  Whether  Debt  Dischargeable  or  Not. 
§  471.  Whether  Protection  Applies  to  Arrest  on  Process  from  Federal  Court. 
§  '472.  Habeas  Corpus  and  Injunction  Available  to  Efifect  Protection. 
S  473.  "Bankrupt"   for   Purposes   of   Protection,   as   Long  as  Any   Proceedings 

Pending. 
§  474.  Infliction  of  Penalty  or  Forfeiture  for  Taking  Benefit  of  Act,  Prohibited. 

DIVISION  3. 
§  475.  Staying  Suits  to  Permit  Procuring  and  Interposing  of  Discharge. 

§  4S2.  Adjudication  Establishes  Status  of  Debtor  as  Bankrupt. — 

By  the  adjudication,  then,  the  status  of  the  debtor  as  a  bankrupt  becomes 
established. 

§  453.  When  Begins  and  When  Ceases  to  Be  a  "Bankrupt."— The 

term  "bankrupt,"  however,  may  include  a  debtor  against  whom  a  petition 
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is  pending,  before  adjudication  thereon.i  The  term  "bankrupt"  is  appli^ 
cable  to  a  debtor  so  long  as  his  bankruptcy  proceedings  are  pending  in  any 
•of  their  branches. ^  After  discharge  has  been  granted,  at  any  rate  if  the 
estate  also  be  wound  up,  the  debtor  properly  ceases  to  be  a  "bankrupt." 
But  if  a  petition  to  revoke  a  discharge  or  set  aside  a  composition  is  pending 
he  is  a  bankrupt.^ 

Elsewhere,  under  appropriate  titles,  but  not  as  a  connected  subject,  are 
■considered  the  different  relations  the  bankrupt  sustains  to  his  creditors  and 
their  trustee,  to  third  parties  and  to  the  court,  and  certain  of  the  duties 
■devolving  upon  him  by  virtue  thereof.  • 

Division  1. 

Duties  oi?  the  Bankrupt. 

§  454.  Statutory  Duties  of  Bankrupt.— The  Act  itself  has  attempted 
in  §  7  to  summarize  the  duties  of  the  bankrupt  and  to  specify  them;  and  it 
is  apprehended  that  the  terms  used  by  the  statute  in  so  doing  are  so  broad 
that  they  embrace  most,  although  not  all,  the  duties  growing  out  of  those 
relations.*    These  statutory  duties  are  eight  in  number. 

§  455.  First  Statutory  Duty — Attendance. — The  bankrupt  must  at- 
tend the  first  meeting  of  his  creditors,  if  dire&ted  by  the  court  or  a  judg- 
thereof  to  do  so ;  and  the  hearing  upon  his  application  for  a  discharge,  if 
filed.5 

§  456.  Corporation  Officers  "Bankrupts." — In  cases  of  covporation 
bankrupts,  the  officers  aild  members  of  the  corporation  are  for  certain 
purposes  at  any  rate,  "the  bankrupts ;''  thus,  for  the  purpose  of  preparing 
ichedules  and  as  being  subject  to  summary  jurisdiction.^ 

§  457.  Order  Requisite  to  Procure  Attendance  at  Creditors'  Meet- 
ings but  Not  on  Discharge  Hearing. — It  is  requisite  that  an  order  be 
made  for  his  attendance  at  the  first  meeting  as  well  as  at  all  other  meetings 
of  creditors.'^  But  such  prior  order  is  not  requisite  to  procure  his  attend- 
ance at  the  hearing  on  his  discharge. ^ 

1.  Bankr.  Act;  §  1  (4)):  "'Bankrupt'  shall  include  a  person  against  whom  an 
involuntary  petition  or  an  application  to  set  a  composition  aside  or  to  revoke  a 
discharge  has  been  filed,  or  who  has  filed  a  voluntary  petition  or  who  has  been 
adjudged  a  bankrupt." 

2.  Impliedly,  In  re  Chandler,  13  A.  B.  R.  614  (D.  C.  Ills.). 

3.  In  re  Chandler,  13  A.  B.  R.  614  (D.  C.  Ills.). 

4.  In  re  Dow,  5  A.  B.  R.  401,  105  Fed.  889  (D.  C.  Iowa). 

5.  Bankr.  Act,  §  7  (a)  (1);  In  re  Eagles  &  Crisp,  3  A.  B.  R.  734,  99  Fed.  695 
(D.  C.  N.  Car.). 

6.  In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  653,  131  Fed.  824  (D.  C.  Ark.). 

7.  Obiter,  inferentially.  In  re  Shanker,  15  A.  B.  R.  109,  138  Fed.  862  (D, 
C.  Pa.). 

8.  In  re  Shanker.  15  A.  B.  R.  109.  138  Fed.  862  (D.  C.  Pa.).     Ante,  §  455. 
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§  458.  Second  Statutory  Duty— Obedience. — The  bankrupt  must 
comply  with  all  lawful  orders  of  the  court.^  Disobedience  of  this  duty  is 
^ound  for  barring  the  bankrupt's  discharge.^" 

§  459.  Third,  Sixth  and  Seventh  Statutory  Duties — Examination 
of  Claims  and  Reporting  of  Frauds,  etc. — The  bankrupt  must  ex- 
iimine  the  correctness  of  all  proofs  of  claim  filed  against  the  estate;  must 
immediately  inform  his  trustee  of  any  attempt,  by  his  creditors  or  other 
person,  to  evade  the  provisions  of  this  act,  coming  to  his  knowledge;  and 
in  case  any  person  has  to  his  knowledge  proved  a  false  claim  against  his 
estate,  must  disclose  that  fact  immediately  to  his  trustee. ^^ 

§  460.  Fourth  and  Fifth  Statutory  Duties — Execution  of  Papers. 

— The  bankrupt  must  execute  and  deliver  such  papers  as  shall  be  ordered 
by  the  court;  and  must  execute  to  his  trustee  transfers  of  all  his  prop- 
erty in  foreign  countries. ^^ 

§  461.  Eighth  Statutory  Duty — Schedules. — ^The  bankrupt  must  pre- 
pare and  file  his  schedules.^*  The  requirements  of  this  duty  are  consid- 
ered elsewhere  under  the  subjects  of  the  Schedules  (see  post,  ch.  xvi, 
§  476,  et  seq.),  and  of  Discharge",  "Due  Scheduling"  and  "Concealment" 
and  "False  Oath"  by  omissions  from  schedules. 

§  462.   Ninth  Statutory  Duty — Submission  to  Examination. — The 

bankrupt  must  submit  to  examination,  when  present  at  the  first  meeting 
of  creditors  and  at  such  other  times  as  the  court  shall  order,  concerning 
the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his  dealings 
with  his  creditors  and  other  persons,  the  amount,  kind  and  whereabouts  of 
his  property,  and,  in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate. i* 

Division  2. 

* 

Protection  oe  Bankrupt  from. Arrest. 

463.  Protection  of  Bankrupt  from  Arrest. — A  bankrupt  is  ex- 
empt from  arrest  upon  civil  process  except:  First,  when  issued  from  the 
court  of  bankruptcy  itself  for  contempt  or  disobedience  of  its  lawful  or- 
ders; and,  second,  when  issued  from  a  state  court  upon  a  claim  which 

9.  Bankr.  Act,  §  7  (a)  (2). 

10.  See  post,  subject  of  the  bankrupt's  discharge. 

11.  Bankr.  Act,  §  7  (3)  (6)  (7).  Inferentially,  In  re  Carton,  17  A.  B.  R.  350, 
148  Fed.  63  (D.  C.  N.  Y.). 

12.  Bankr.  Act,  §  7  (a)  (4)  and  (5).     See  post,  §  1115. 

13.  Bankr.  Act,  §  7  (a)  (8). 

14.  Bankr.  Act,  §  7  (a)  (9).     Compare,  also,  Bankr.  Act,  §  31  (a). 
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would  not  be  released  by  his  discharge  in  bankruptcy,  and  even  then  he 
shall  be  exempt  from  arrest  whilst  in  attendance  on  the  court  of  bankruptcy 
or  engaged  in  the  performance  of  a  duty  imposed  by  the  bankruptcy 
act.  15 

In  re  Adler,  16  A.  B.  R.  416,  144  Fed.  659  (C.  C.  A.  N.  Y.) :  "It  is  the  ob- 
vious scheme  of  the  law  to  protect  the  bankrupt  during  the  pendency  of  the 
I  roceedings  from  being  harassed  by  process  issuing  from  the  State  courts  in 
civil  actions.  His  presence  may  be  required  at  any  time  before  the  court  or 
referee,  and  §  7  (30  Stat.  548  [U.  S.  Comp.  St.  1901,  p.  3424]),  defining  the  du- 
ties of  bankrupts,  directs  him  to  perform  acts  which  practically  require  his 
presence  within  call  of  the  court  at  all  times  during  the  pendency  of  the  pro- 
ceedings. It  is  manifest  that  it  will  be  impossible  for  him  to  comply  with  "all 
lawful  orders  of  the  court'  if  he  be  required  at  the  same  time  to  obey  the  orders 
of  the  State  court,  and,  a  fortiori,  if  he  be  actually  imprisoned  on  civil  process, 
issued  out  of  the  State  court.  The  Bankruptcy  Act  could  not  be  administered 
under  such  conditions." 

§  464.    Protected    if    Debt    Dischargeable — Otherwise,    Not. — 

Where  the  debt  is  dischargeable  he  is  exempt  from  arrest.'*  Where  the 
rtebt  is  not  dischargeable,  however,  the  bankrupt  is  not  exempt,  and  may 
be  arrested  in  cases  where  arrest  is  allowed  by  State  law  on  civil  process 
where  there  is  no  bankruptcy.'^ 

§  465.   Arrest  before  Bankruptcy — Protection  Eqnally  Available. 

— But  one  arrested  for  debt  is  entitled  to  his  liberty,  upon  filing 
subsequently  a  petition  in  bankruptcy.     The  protection  of  the  statute  ap- 

15.  Bankr.  Act,  §  9  (a). 

16.  In  re  Baker,  3  A.  B.  R.  101,  98  Fed.  710  (D.  C.  Kas.);  In  re  Houston,  2  A. 
B.  R.  107,  94  Fed.  119  (D.  C.  Ky.,  affirmed  sub  nom.  Wagner  v.  U.  S.,  4  A. 
B.  R.  596,  104  Fed.  133,  C.  C.  A.);  In  re  Wenmaji,  16  A.  B.  R.  690,  153  Fed.  910 
(D.  C.  N.  Y.),  which  was  a  case  of  conversion  of  proceeds  of  sale  of  tickets  by 
passenger  ticket  agent.  In  re  Fife,  6  A.  B.  R.  258,  109  Fed.  880  (D.  C.  Pa.),  which 
was  an  arrest  on  a  judgment  for  breach  of  promise  to  marry.  In  re  Adler,  16 
A.  B.  R.  416,  144  Fed.  659  (C.  C.  A.  N.  Y.);  People  v.  Erlanger,  13  A.  B.  R.  197, 
132  Fed.  883   (D.  C.  N.   Y.). 

Barrett  v.  Prince,  16  A.  B.  R.  64,  143  Fed.  302  (C.  C.  A.  Ills.).  This  was  a 
case  of  a  stockbroker's  alleged  conversion  of  stock  for  failure  to  follow  instru>'.- 
tions — not  "embezzlement,"  "fraud"  nor  "fiduciary  capacity." 

Compare,  In  re  Lorde,  16  A.  B.  R.  201,  144  Fed.  320  (D.  C.  N.  Y.),  where  a 
judgment  against  a  landlord  for  bite  of  tenant's  vicious  dog  was  held  discharge- 
able and  the  bankrupt  protected. 

Also  compare,  Wagner  v.  U.  S.,  4  A.  B.  R.  596,  104  Fed.  133  (C.  C.  A.  Ky., 
affi'5-ming  In  re  Houston,  2  A.  B.  R.  107),  where  habeas  corpus  was  granted  in 
arrest  for  contempt  for  failure  to  pay  alimony.  This  was,  however,  before  the 
rule  was  definitely  settled  that  alimony  was  not  a  dischargeable  debt. 

17.  In  re  Marcus,  5  A.  B.  R.  365  (C.  C.  A.  Mass.,  affirming  5  A.  B.  R.  19,  104 
Fed.  331);  In  re  Baker,  3  A.  B.  R.  101,  96  Fed.  954  (D.  C.  Kas.).  Judgment  for 
support  of  illegitimate  child.  Distinguished,  In  re  Lewensohn,  3  A.  B.  R.  598, 
99  Fed.  73  (D.  C.  N.  Y.). 

Subsequent  discharge  of  judgment  debtor  in  bankruptcy  is  no  defense  to  a 
pending  action  against  the  sheriff  for  permitting  the  escape  of  the  judgment 
debtor  who  had  been  arrested  on  body  execution.  Baer  v.  Grell,  6  A.  B.  R.  428 
(Mun.  Ct.  N.  Y.). 
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plies  to  arrest  before  as   well  as  after   the  filing  of  the  bankruptcy  peti- 
tion and  prevents  a  continuance  of  the  detention.^* 

§  466.  Duty  of  Court  to  Protect. — And  it  is  the  duty  of  the  court  to 
issue  the  stay  if  the  debt  is  dischargeable.^* 

§  467.  May  Be  Arrested  upon  Criminal  Charge. — The  bankrupt  may 
be  arrested  at  any  time  upon  a  criminal  charge. 2" 

§  468.  No  Exemption  from  Arrest  for  Qontempt  of  Bankruptcy 
Court  Itself. — The  bankrupt  may  be  arrested  for  contempt  of  the  bank- 
ruptcy court  or  for  disobedience   of  its  lawful   orders. ^^    Thus,   a   bank- 
rupt may  be  fined  for  contempt  for  surrendering  property  to  a  creditor 
after  his  petition  is  filed. 22 

§  469.  Whether  Arrest  for  Contempt  of  Other  Courts  within  Pro- 
tection.— It  is  a  question  whether  the  bankrupt  is  exempt  from  arrest  for 
contempt  of  other  courts ;  whether  arrest  for  contempt  of  court  is  within 
the  "civil  process"  meant  by  this  provision  of  the  Bankruptcy  Act.  It  has 
been  held,  that  he  may  be  arrested  for  contempt  in  disobeying  an  order  in 
proceedings  supplementary  to  execution.^^ 

§  470.  Protected  While  Attending  Bankruptcy  Court  or  Perform- 
ing Statutory  Duties,  whether  Debt  Dischargeable  or  Not. — But  a 

bankrupt  may  not  be  arrested,  in  any  event,  upon  civil  process  issued  upon  a 
debt,  where  he  is  at  the  time  in  attendance  upon  the  bankruptcy  court  or 

18.  People  t/.  Erlanger,  13  A.  B.  R.  197,  132  Fed.  883  (D.  C.  N.  ST.);  [1867] 
In  re  Seymour,  1  Ben.  348,  Fed.  Cases  13,684;  compare,  to  same  effect,  In  re 
Grist,  1  A.  B.  R.  89  (Ref.  N.  Y.) ;  contra,  In  re  Claiborne,  5  A.  B.  R.  812,  109 
Fed.  74  (D.  C.  N.  Y.);  [1867]  also  contra,  In  re  Walker,  Fed.  Cases  17,060; 
[1867]  also  contra,  Minon  v.  Van  Nostrand,  1  Low  458,  Fed.  Cases  9,642. 

19.  In  re  Adler,  16  A.  B.  R.  416,  144  Fed.  659  (C.  C.  A.  N.  Y.). 

Whether  Conditions  May  Be  Imposed  on  Granting  the  Protection. — It  has 
been  held,  that  the  Bankruptcy  Court  may,  in  granting  such  protection  from 
arrest  impose  conditions  on  the  bankrupt,  such  as  that  he  shall  not  leave  the 
jurisdiction  and  shall  give  bond  to  that  effect.  In  re  Lewensohn,  3  A.  B.  R. 
594,  99  Fed.  73  (D.  C.  N.  Y.). 

20.  Compare,  as  to  arrest  for  fraudulent  insolvency  proceedings  under  State 
insolvency  law  superseded  by  the  Bankruptcy  Act,  U.  S.,  ex  rel.  Scott,  v.  Mc- 
Aleese, 1  A.  B.  R.  650  (C.  C.  A.  Penna.). 

21.  In  re  Arnett,  7  A.  B.  R.  522,  112  Fed.  770  (D.  C.  Tenn.).  See  also,  post, 
subject  of  ordering  bankrupts  to  surrender  property,  §  1813,  et  seq. 

22.  In  re  Arnett,  7  A.  B.  R.  522,  113  Fed.  770  (D.  C.  Tenn.). 

23.  In  re  Fritz,  18  A.  B.  R.  244  (D.  C.  N.  Y.). 

Arrest  of  Bankrupt  for  Contempt  for  Failure  to  Pay  Alimony. — Before  the' 
Supreme  Court  of  the  United  States  declared  alimony  not  dischargeable,  it 
was  held,  in  some  cases  proper  to  release  on  habeas  corpus  a  bankrupt  im- 
prisoned for  contempt  in  failing  to  pay  alimony.  In  re  Houston,  2  A.  B.  R.  107, 
94  Fed.  119  (D.  C.  Ky.,  affirmed  in  4  A.  B.  R.  596,  rejected  in  3  A.  B.  R.  70,  and 
in  5  A.  B.  R.  834). 

l.Rem  B— 20 
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engaged  in  the  performance  of  a  statutory  duty  imposed  by  the  Bankruptcy 
Act. 2*  And  this  protection  applies  even  where  the  debt  is  not  discharge- 
able.25 

§  471.  Whether  Protection  Applies  to  Arrest  on  Process  from 
Federal  Court. — It  has  been  held,  that  the  bankrupt  v/ill  be  protected 
from  arrest  upon  process  issuing  from  the  United  States  Circuit  Court 
equally  as  well  as  when  issued  from  the  State  Court.^^ 

§  472.  Habeas  Corpus  and  Injunction  Available  to  Effect  Protec- 
tion.— Habeas  corpus  in  the  Federal  Court  will  lie  to  make  effective  the 
protection  of  the  bankrupt  under  this  provision. ^''^ 

Injunction  also  will  lie  to  enforce  the  protection.^s  And  the  referee  may 
issue  the  restraining  order,  if  directed  against  a  party  (and  not  against  a 
court  or  officer ).29 

§  473.  "Bankrupt"  for  Purposes  of  Protection,  as  Long  as  Any 
Proceedings  Pending. — For  the  purpose  of  this  protection  one  is  a  "bank- 
rupt" as  long  as  any  proceedings  in  bankruptcy, in  his  c^se  are  pending;'" 
even  after  a  petition  for  the  revocation  of  his  discharge  has  been  refused,  if 
review  proceedings  are  pending.*  ^ 

§  474.  Infliction  of  Penalty  or  Forfeiture  for  Taking  Benefit  of 
Act  Prohibited. — Neither  penalty  nor  forfeiture  may  be  inflictei  vapon 
a  debtor  for  taking  the  benefit  of  the  Bankrupt  Act.*^ 

24.  In  re  Lewensohn,  3  A.  B.  R.  594,  98  Fed.  576  (D.  C.  N.  Y.,  affirmed  in  104 
Fed.  1006);  In  re  Dresser,  10  A.  B.  R.  270,  124  Fed.  915  (D.  C.  N.  Y.);  In  re 
Chandler,  13  A.  B.  R.  614,  135  Fed.  893  (D.  C.  Ills.);  In  re  Grist,  1  A.  B.  R.  89 
(Ref.  N.  Y.).  Obiter,  inferentiailly.  In  re  Marcus,  5  A.  B.  R.  365,  105  Fed.  907 
(C.  C.  A.  Mass.).  Instance,  In  re  Lewensohn,  3  A.  B.  R.  594,  98  Fed.  576  (D.  C. 
N.  Y.),  where  he  was  held  exempt  pending  application  for  disch?>-ge. 

25.  In  re  Dresser,  10  A.  B.  R.  270,  124  Fed.  915  (D.  C.  N.  Y.);  In  re  Grist,  1 
A.  B.  R.  89  (Ref.  N.  Y.).  Obiter,  inferentially,  In  re  Marcus,  5  A.  B.  R.  3«5, 
105  Fed.  907  (C.  C.  A.  Mass.).     ■ 

26.  In  re  Wenman,  16  A.  B.  R.  961,  153  Fed.  910  (D.  C.  N.  Y.). 

27.  In  re  Houston,  2  A.  B.  R.  107,  94  Fed.  119  (D.  C.  Ky.,  affirmed  sub  nom. 
Wagner  v.  U.  S.,  4  A.  B.  R.  596).  Although  occasion  for  its  exercise  was 
doubtful,  alimony  not  being  dischargeable.  Wagner  v.  U.  S.,  4  A.  B.  R.  596, 
104  Fed.  133  (C.  C.  A.  Ky.,  affirming  In  re  Houston,  2  A.  B.  R.  107,  94  Fed.  119, 
D.  C.  Ky.);  In  re  Fife,  6  A.  B.  R.  258,  109  Fed.  880  (D.  C.  Pa.);  In  re  Baker, 
3  A.  B.  R.  101,  96  Fed.  954  (D.  C.  Kas.);  instance.  In  re  Wenman,  16  A.  B.  R. 
690,  153  Fed.  910  (D.  C.  N.  Y.) ;  impliedly,  Barrett  v.  Prince,  16  A.  B.  R.  6i,U3 
Fed.  302  (C.  C.  A.  Ills.) ;  Ex  rel.  Tarante  v.  Erlanger,  13  A.  B.  R.  197,  132  Fed. 
883  (D.  C.  N.  Y.);  obiter,  In  re  Grist,  1  A.  B.  R.  89  (Ref.  N.  Y.).  Compare,  U. 
S.,  ex  rel.    Scott  v.  McAleese,  1  A.  B.  R.  650  (C.  C.  A.  Pa.). 

28.  In  re  Adler,  16  A.  B.  R.  414,  144  Fed.  659  (C.  C.  A.  N.  Y.);  In  re  Grist,  1 
A.  B.  R.  89  (Ref.  N.  Y.).  „.  ^    ^ 

29.  In  re  Grist,  1  A.  B.  R.  89  (Ref.  N.  Y.).  Gen.  Order  XII.  In  re  Siebert, 
13  A.  B.  R.  348,  133  Fed.  781  (D.  C.  N.  J.).  . 

30.  Impliedly,  In  re  Chandler,  13  A.  B.  R.  614,  135  Fed.  893  (D.  C.  Ills.). 

31.  In  re  Chandler,  13  A.  B.  R.  614,  135  Fed.  893  (D.  C.  Ills.). 

32.  In  re  Hicks,  13  A.  B.  R.  654,  133  Fed.  739  (D.  C.  N.  Y.),  which  was  the 
case  of  a  member  of  city  fire  department  filing  petition  in  bankruptcy— pro- 
ceedings under  city  ordinance  to  collect  debt  being  enjoined. 
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Division  3. 

Staying  Suits  and  Proceedings  to  Permit  Bankrupt  to  Procure  and 

Interpose  Discharge. 

§  475.  Staying  Suits  to  Permit  Procuring  and  Interposing  of  Dis- 
charge.— The  subject  of  staying  lawsuits  and  proceedings  pending  the 
hearing  upon  the  bankrupt's  petition  for  discharge,  in  order  to  afford  op- 
portunity for  the  bankrupt  to  procure  his  discharge  and  to  plead  it,  is  con- 
sidered later,  under  the  general  subject  of  Discharge. 


CHAPTER  XVI. 

SCHEDUI,ES. 
Synopsis  of  Chapter. 

§  476.  After  Adjudication  Voluntary  and  Involuntary  Proceedings  Alike  Ex- 
cept as  to  Time  of  Filing  Schedules. 

§  477.  Duty  of  Bankrupt  to  File  Schedules  of  Assets,  Liabilities  and  Exemp- 
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§  478.  If  Bankrupt  Fails  to  File,  Petitioning  Creditors  or  Referee  to  Prepare. 
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§  482.  Within  Ten  Days  after  Adjudication,  in  Involuntary  Cases. 

§  483.  Importance  of  Schedules  in  Bankruptcy. 

§  484.  Requirements   in  General. 

§  485.  Notation   to   Be   Made  against  Each   Item. 
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S  487.  Signature  and  Oath. 

§  488.  To  Be  Filed  in  Triplicate,  Both  in  Voluntary  and  in  Involuntary  Cases. 

§  489.  Names  and  Addresses  of  Creditors  to  Be  Given. 

§  490.  Exempt  Property  to  Be  Scheduled. 

§  491.  And  Claim  for  Exemptions  to  Give  Particular  Description. 

§  492.  Amendment  Allowed. 

§  493.  Omitted  Creditors  Added  by  Amendment. 

§  494.  But  Not  after  Expiration  of  Year  for  Filing  Claims. 

§  476.  After  Adjudication  Voluntary  and  Involuntary  Proceedings 
Alike  Except  as  to  Time  of  Piling  Schedules. — After  adjudication 
of  bankruptcy,  the  subsequent  proceedings  are  precisely  alike  in  both 
voluntary  and  involuntary  bankruptcies,  excepting  that  the  schedules 
are  filed  after  adjudication  in  involuntary  bankruptcies  and  before 
adjudication  in  voluntary  cases ;  that  is  to  say,  the  voluntary  bankrupt  must 
file  his  schedules  with  his  petition  while  the  involuntary  bankrupt  has, ten 
days  time  after  his  adjudication  within  which  to  file  them;  otherwise  the 
proceedings  are"  precisely  alike. 

§  477.  Duty  of  Bankrupt  to  File  Schedules  of  Assets,  Liabilities 
and  Exemption  Claim. — By  §  7,  clause  8,  of  the  statute,  as  noted  (ante,  § 
461),  it  is  made  one  of  the  duties  of  the  bankrupt  to  prepare,  make  oath  to 
and  file  in  court  within  ten  days,  unless  further  time  is  granted,  after  the 
adjudication,  if  an  involuntary  bankrupt,  and  with  the  petition  if  a  volun- 
tary bankrupt,  a  schedule  of  his  property,  showing  the  amount  and  kind  of 
property,  the  location  thereof,  its'  money  value  in  detail,  and  a  list  of  his 
creditors,  showing  their  residences  if  known,  if  unknown,  that  fact  to  be 
stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the  se- 
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curity  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he  may  be 
entitled  to,  all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the 
referee  and  one  for  the  trustee. ^  And  failure  of  the  bankr'upt  to  file  SQhed- 
.ules  may  be  punished  as  a  contempt.  ^ 

§  478.  If  Bankrupt  Pails  to  File,  Petitioning  Creditors  or  Referee 
to  Prepare. — If  the  bankrupt  is  out  of  the  jurisdiction  or  his  where- 
abouts is  unknown  or  he  refuses  or  fails  to  prepare  schedules,  the  court 
may  order  the  petitioning  creditors  to  prepare  schedules,  or  the  referee  may 
prepare  them  himself.^ 

§  479.  Duty  of  Referee  to  Examine  Schedules  and  Require  Amend- 
ment.— And  it  is  the  duty  of  the  referee  to  examine  the  schedules  of  prop- 
erty and  lists  of  creditors  and  to  cause  such  as  are  incomplete  or  defective 
to  be  amended.*  And  it  is  the  referee's  duty  to  require  amendment  of  de- 
.fective  schedules  whether  any  creditor  moves  to  that  effect  or  not.' 

§  480.  Oflicers  of  Corporation  to  Prepare  Schedules. — In  cases  of 
bankrupt  corporations,  the  officers  and  members  of  the  corporation  are 
"the  bankrupts"  for  the  purpose  of  preparing  the  schedules,  etc.,  and  must 
prepare  the  schedules.® 

§  481.  Schedules  to  Be  Filed  with  Petition,  in  Voluntary  Cases. — 

In  voluntary  cases  the  bankrupt  must  file  his  schedules  with  his  petition.^ 

§  482.  Within  Ten  Days  after  Adjudication,  in  Involuntary  Cases. 

— In  involuntary  cases  the  bankrupt  must  file  his  schedules  within  ten  days 
after  the  adjudication,  unless  longer  time  is  granted  by  the  court.* 

§  483.  Importance  of  Schedules  in  Bankruptcy. — The  schedules 
play  an  important  part  in  bankruptcy.  Oftentimes  the  bankrupt's  right  to 
his  discharge  turns  upon  the  point  whether  he  has  or  has  not  made-  a  full 
and  truthful  exposition  of  his  assets  and  liabilities  in  his  schedules.  The 
schedules  are  supposed  to  be  the  statement  of  the  bankrupt  to  his  creditors, 
and  he  runs  great  risk  of  forfeiting  his  opportunity  to  get  released  from  his 
debts  if  he  makes  omissions  in  them. 

1.   Haack  v.  Theise,  16  A.  B.  R.  700,  51  Misc.  (N.  Y.)  3. 
•2.  In  re  Fetterman,  17  A.  B.  R.  785  (D.  C.N.  J'.). 

3.  In  case  the.bankrupt  fails  to  prepare  schedules  within  the  ten  days  limited 
and  the  referee  himself  prepares  them  in  consequence,  the  bankrupt  must  not 
complain  that  all  creditors  were  not  notified  of  the  first  meeting:  In  re  Schiller, 
2  A.  B.  R.  704,  96  Fed.  403  (D.  C.  Va.).. 

4.  Bankr.  Act,  §  39  (a)  (2).  In  re  Mackey  &  Co.,  1  A.  B.  R.  593  (Ref.  N.  Y.). 
See  post,.  §  508. 

5.  In  re  Mackey,  1  A.  B.  R.  593  (Ref.  N.  Y.). 

6.  Bankr.  Act,  §  1  (19).  In  re  Alphin  &  Lake  Cotton  Co.,  13  A.  B.  R.  654,  131 
Fed.  834  (D.  C.  Ark.). 

7.  Bankr.  Act,  §  7  (8). 

8.  Bankr.  Act,  §  7  (8). 
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However,  it  must  not  be  understood  that  the  scheduling  of  an  asset  is 
essential  to  the  passing  of  its  title  to  the  trustee,  nor  that  the  scheduling  of 
a  liability  is  essential  to  the  right  of  the  creditor  to  participate  in  the  pro- 
ceedings. The  scheduling  is  merely  a  part  of  the  most  important  duty  de- 
volving upon  the  bankrupt,  namely,  that  of  giving  full  information  concern- 
ing his  assets  and  liabilities.  Therefore,  assets  that  ought  to  have 
been  scheduled  by  the  bankrupt  as  belonging  to  the  estate,  nevertheless 
pass  to  the  trustee  although  not  scheduled,  and  the  bankrupt  does  not  re- 
tain title  to  them  by  omitting  them  from  his  schedules.* 

§  484.  Requirements  in  General. — The  statute  provides  for  three  dif- 
ferent thiags:  1st,  A  schedule  of  assets;  2nd,  a  list  of  creditors;  and  3rd, 
a  claim  for  exemptions.  Section  30  of  the  statute  provides  that  all  neces- 
sary rules,  forms  and  orders  as  to  procedure  and  for  carrying  the  Act  into 
force  and  effect  shall  be  prescribed  and  may  be  amended  from  time  to  time, 
by  the  Supreme  Court  of  the  United  States.  In  conformity  with  this  com- 
mand, the  Supreme  Court  has  prescribed  various  orders  and  official  forms ; 
and  whilst  these  orders  and  forms  are  not  held  to  be  parts  of  the  statute, 
for  of  course  Congress  could  not  thus  delegate  its  lawmaking  power,  yet 
they  are  in  effect,  held  to  be,  virtually,  interpretations  of  the  Statute;  de- 
cisions in  advance,  as  it  were,  as  to  what  the  statute  means  by  its  various 
regulations  of  procedure. 

Thus,  as  to  the  prescribed  schedule  of  assets,  called  Schedule  "B"  in  the 
forms  (for  the  official  forms  are  not  lettered  in  the  same  order  in  which 
the  statutory  requirements  occur,  else  it  would  be  schedule  A),  there  are 
only  four  requisites  mentioned  in  the  Statute  itself;  which  are  that  th_e 
schedule  shall  show,  1st,  the  kind  of  property;  2nd,  its  quantity  (or  as  the 
statute  puts  it,  its  amount);  3rd,  the  location  of  the  property;  4th,  its 
money  value  in  detail ;  but,  while  these  are  the  only  things  required  by  the 
words  of  the  statute  to  be  shown  by  the  bankrupt  on  his  schedule  of  prop- 
erty, yet  the  official  form  of  this  schedule,  called  Schedule  "B,"  requires  a 
great  particularity  of  stateijient  in  complying  with  the  statutory  require- 
ments. Thus,  Schedule  "B"  of  assets  is  subdivided  into  Schedule  B  (1), 
taken  up  with  a  statement  of  the  real  estate;  B  (2),  with  personal  property; 
B  (3),  with  choses  in  action;  B  (4),  with  property  in  reversion,  remainder 
or  expectancy,  including  property  held  in  trust  for  the  debtor,  etc.;  B  (5) 
is  concerned  with  the  bankrupt's  claim  for  exemptions ;  and  B  (6)  with 
books,  papers,  documents,  etc.  And  each  of  these  subdivisions  is  again  sub- 
divided, so  as  to  require  in  the  end  a  full  and  complete  .statement  by  the 
bankrupt  of  his  property.  A  proper  idea  of  the  requirements  of  Schedule 
"B"  of  Assets,  is  best  obtained  by  an  inspection  of  the  Hank  form  itself. 

Likewise  with  the  "list  of  creditors"  which  the  bankrupt  is  required  to 
supply.    This  list  of  creditors  is  named  Schedule  "A"  in  the  official  forms, 

9.  Rand  v.  Iowa  Central  Railway  Co.,  13  A.  B.  R.  164,  96  App.  Div.  413  (N. 
Y,  Sup.  Ct.  App.  Div.).    See  post,  §  1113. 
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and  is  subdivided  into  Schedule  "A"  (1),  which  is  taken  up  with  priority 
claims,  such  as  taxes,  wages  of  workmen  and  the  like;  Schedule  "A"  (2), 
taken  tip  with  a  list  of  secured  creditors;  Schedule  "A"  (3),  cov- 
ering creditors  whose  claims  are  unsecured;  Schedule  "A"  (4),  which 
contains  a  list  of  claims  on  notes  and'  bills  of  third  parties  which  the  bank- 
rupt has  discounted  and  which  the  third  parties  ought  to  pay,  such  as  cus- 
tomer's paper  discounted  at  bank;  and  Schedule  "A"  (5),  for  accommoda- 
tion paper  signed  by  the  bankrupt. 

Securities  held  by  creditors  should  be  scheduled  in  Schedule  "B"  of  as- 
sets, aS"  well  as  in  Schedule  "A"  of  secured  debts.i"  Exempt  property 
should  be  scheduled  both  as  assets  and  also  in  Schedule  "B"  (5)  as  prop- 
erty claimed  to  be  exempt. 

The  following  points  are  useful  for  the  practitioner  to  observe ;  and  are 
required  either  by  the  law  or  rules,  or  by  the  dictates  of  good  practice : 

§  485.  Notation  to  Be  Made  against  Each  Item. — Each  separate 
item  in  the  printed  schedules  should  contain  some  sort  of  notation  against 
it,  to  make  sure  that  there  has  been  no  unintentional  omission,  for  it  will 
not  do  simply  to  make  entries  under  the  appropriate  headings  and  opposite 
the  items  for  the  particular  species  of  property  owned  or  kind  of  debt 
■  actually  owed, -leaving  the  remaining  headings  and  items  without  entries. 
Where  there  is  none  of  a  particular  kind  of  property  or  debt  called  for  by 
a  particular  item,  the  entry  "none"  or  some  similar  entry  should  be  made, 

§  486.  Ditto  Marks  and  Abbreviations  to  Be  Avoided. — Ditto  marks 
should  be  avoided. ^^ 

Likewise,  abbreviations  except  such  as  are  in  common  use.'^^ 

Obitfer,  Sutherland  v.  Lasher,  11  A.  B.  R.  780,  41  Misc.  2.49  (Sup.  Ct. 
N.  Y.) :  "If  it  were  necessary  to  pass  upon  the  point  it  would  also  have  to 
be  held  that  the  words  'residence,  135  Bway,'  are  not  a  sufficient  designation  of 
any  residence,  being  in  plain  violation  of  the  rules  established  by  the  United 
States  Supreme  Court  governing  the  form  of  petitions, and, schedules." 

§  487.  Signature  and  Oath. — Each  page  must  be  signed  by  the  bank- 
rupt ;  and  an  oath  must  be  made  at  the  end  of  Schedule  "A"  and  one  at 
the  end  of  Schedule  "B",  to  the  effect  that  the  schedules  contain  all  the 
bankrupt's  debts  and  all  his  assets  respectively;  the  form  of  which  oath  is 
also  prescribed  by  the  Supreme  Court. 

Perhaps  the  oath  need  not  be  signed  by  the  bankrupt.    It  has  been  held 

10.  See  inferentially,  Jacquith  v.  Rowley,  9  A.  B.  R.  525,  188  U.  S.  620,  whereirt 
the  court  holds,  that  property  held  as  security  is  to  be  considered  as  part  of 
the  assets  in  ascertaining  the  solvency  of  the  bankrupt. 

11.  In  re  Mackey,  1  A.  B.  R.  593  (Ref.  N.  ,Y.). 

12.  Gen.  Ord.  V.  Frame  of  Petitions.^-" All  petitions  and  the  schedules  filed 
therewith  shall  be  printed  or  written  out  plainly,  without  abbreviation  or  inter- 
lineation, except  where  such  abbreviation  and  interlineation  may  be  for  the 
purpose  ef  reference."  In  re  Mackey,  1  A.  B;  R.  593  (Ref.  N.  Y.).  The  case 
In  re  Mackey  is  extreme  in  its  holding  as  to  common  abbreviations. 
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that  the  oaths  to  the  schedules  in  a  voluntary  petition  need  not  be  signed 
by  the  bankrupt,  if  the  petition  itself  is  properly  verified  and  the  officer 
before  whom  the  oath  is  taken  certifies  that  it  is  taken  by  the  bankrupt. is 

§  488.  To  Be  Filed  in  Triplicate,  Both  in  Voluntary  and  in 
Involuntary  Cases. — These  schedules  must  be  prepared  in  triplicate, 
one  for  the  clerk  to  keep  on  file,  one  for  the  referee,  and  one  for  the  trustee, 
who  will  need  it  in  his  work.  Of  course  there  need  be  only  one  petition 
in  the  case  of  a  voluntary  bankrupt  and  only  two,  as  we  have  seen,  in  the 
case  of  an  involuntary  bankrupt,  but  in  both  voluntary  and  involuntary 
bankruptcies  the  number  of  copies  of  the  schedules  is  always  the 
same — three. 

§  489.  Names  and  Addresses  of  Creditors  to  Be  Given.— The  names 
and  addresses  of  all  creditors  must  be  given  as -accurately  as  possible;  and 
if  the  addresses  are  not  known,  that  fact  must  be  stated.^* 

Where  the  addresses  of  none  of  the  creditors  are  known,  some  showing 
should  be  made  to  the  court  that  diligent  effort  has  been  made  to  ascertain 
the  same. 

In  re  Dvorak,  6  A.  B.  R.  66,  68,  107  Fed.  76  (D.  C.  Iowa) :  "The  act  requires 
the  bankrupt  to  furnish  a  list  of  creditors  and  their  addresses,  and  in  cases  like 
the  present,  when  the  bankrupt  gives  a  list  of  creditors,  but  states  that  their 
addresses  are  unknown,  the  referee  should  require  the  addresses  to  be  furnished, 
or  satisfactory  proof  to  be  made  that  the  same  cannot  be  ascertained  after  due 
search  had  been  made.'' 

Where  any  address  is  unknown  the  fact  must  be  stated., 

Sutherland  v.  Lasher,  11  A..  B.  R.  781  (Sup.  Ct.  N.  Y.):  "From  this  it  is 
quite  apparent  that  the  schedule  was  defectiye.  According  to  the  defendant's 
statements  now  made,  the  address  of  the  plaintiflf  was  unknown  .to  him  but 
instead  of  so  stating  in  the  schedule,  as  the  law  requires,  an  incorrect  as  well 
as  indefinite  and  unauthorized  address  was  given." 

§  490.  Exempt  Property  to  Be  Scheduled. — Exempt  property  must 
be  scheduled  as  well  as  other  property.  "^^ 

§  491.  And  Claim  for  Exemptions  to  Give  Particular  Description. 

— The  claim  for  exemption  must  describe  with  particularity  the  precise 
articles  and  property  claimed  as  exempt.  It  will  not  do  simply  to  say  "the 
bankrupt  is  a  married  man,"  etc.,  etc.,  "resident  of  New  York,"  etc.,  etc., 
"and  claims  under  section  so  and  so  of  the  statutes,"  "$500.00  in  lieu  of  a 
homestead,"  when  perhaps  there  is  no  cash  money  in  the  estate  at  all  but 

13.  In  re  McConnell,  11  A.  B.  R.  418  (Ref.  N.  Y.). 

14.  In  re  Dvorak,  6  A.  B.  R.  66,  107  Fed.  76  (D.  C.  Iowa);  In  re  Mackey,  1 
A.  B.  R.  593  (Ref.  N.  Y.).  See  post,  §  2487,  "Discharge— Opposition  on  Ground 
of  Failure  to  Duly  Schedule."  Sutherland  v.  Lasher,  11  A.  B.  R.  783  (Sup.  Ct. 
N.  Y.). 

15.  In  re  Todd.  7  A.  B.  R.  770,  113  Fed.  315  (D.  C.  Vt.). 
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only  unsold  merchandise.  In  other  words,  the  identical  property  in  the 
form  in  which  it  existed  at  the  date  of  adjudication,  or  at  any  rate  at  the 
date  when  the  schedules  are  presumed  to  be  filed,  must  be  described  as  the 
property  claimed  as  exempt ;  thus,  if  there  be  cash  money  at  that  time,  then 
it  may  be  claimed  as  money;  if  there  be  none,  then  $500.00  worth  of  goods 
or  accounts  or  other  property,  may  be  claimed — in  goods,  in  accounts  and 
in  other  property.  It  will  not  do  to  claim  money  unless  there  was  money 
at  the  time;  the  property  actually  in  existence  at  that  time  to  the  value  of 
the  exemption  allowed  in  lieu  of  homestead,  however,  may  be  claimed  and 
niust  be  so  described  that  the  trustee  may  be  able  to  set  it  off  at  once  to  the 
bankrupt  and  separate  it  from  the  assets  belonging  to  the  creditors.!^ 

§  492.  Amendment  Allowed. — ^Amendment  may  be  allowed  to  the 
schedules,  but  the  originals  must  not  bg.  altered  in  any  particular.  Amend- 
ment by  interlineation  will  not  be  permitted.  The  amendment  must  be 
made  out  and  sworn  to  precisely  like  the  original  schedules.  In  the  applica- 
tion for  leave  to  amend,  the  cause  of  the  failure  to  have  the  original  sched- 
ules correct  must  be  stated.  ^'^^ 

§  493.  Omitted  Creditors  Added  by  Amendment. — Omitted  creditors 
may  be  added  by  amendment.^*  And  such  amendment  in  its  effect  reverts 
to  the  date  of  the  filing  of  the  petition.^* 

§  494.  But  Not  after  Expiration  of  Year  for  Filing  Claims.— But 
omitted  creditors  may  not  be  added  by  amendment  after  the  expiration 
of  the  year  from  the  date  of  the  adjudication  within  which  the  creditor 
could  file  his  claim.^" 

16.  See  post,  subject  of  "Exemptions,"  §  1052,  et  seq. 

17.  See  rule  XI  of  the  Supreme  Court's  General  Orders  in  Bankruptcy. 

18.  In  re  Beerman,  7  A.  B.  R.  434  (D.  C.  Ga.). 

19.  In  re  Beerman,  7  A.  B.  R.  434  (D.  C.  Ga.). 

20.  In  re  Hawk,  8  A.  B.  R.  71,  114  Fed.  916  (C.  C.  A.);  impliedly.  In  re 
Spicer,  16  A.  B.  R.  802,  145  Fed.  431  (D.  C.  N.  Y.).  Compare,  analogously.  In 
re  Shaffer,  4  A.  B.  R.  730,  104  Fed.  983  (D.  C.  N.  Car.). 

As  to  whether  the  omitted  creditor  should  have  notice  of  the  application  for 
leave  to  amend,  see  In  re  Hawk,  8  A.  B.  R.  73,  114  Fed.  916  (C.  C.  A.).  Ordi- 
narily such  notice  is  not  necessary  where  the  amendment  is  sought  for  within 
the  year  limited  for  proving,  claims  and  sufficiently  in  time  to  enable  the  cred- 
itor to  participate  in  the  distribution  of  assets. 

Stockholder's  Liability  for  Debts  of  the  Corporation — Who  to  Be  Scheduled 
as  the  Creditor. — Doubtless,  "all  the  creditors  of  an  insolvent  corporation,  where 
an  action  against  the  bankrupt  stockholder  would  lie  to  enforce  "double"  lia- 
bility, might  be  listed,  although  the  receiver  appointed  in  the  stockholder's  lia- 
bility suit  would  also  be  a  sufficient  "agent"  for  that  purpose.  Compare,  Dight 
V.  Chapman,  12  A.  B.  R.  743  (Sup.  Ct.  Ore.).  Also,  compare.  In  re  Rouse,  1  A. 
B.  R.  393  (Ref.  Ohio,  affirmed  by  D.  C). 

Schedules  as  Evidence. — As  to  the  admissibility  of  the  schedules  in  evidence, 
see  post,  "Pleadings  and  Practice  in  Actions  by  Trustees,"  §  1745. 


PART  III, 

Administration  oif  thb  Estate  after  Adjudication. 


§  495.  Administration  of  Estate  Distinguished  from  Proceedings 
for  Adjudication. — Another  branch  of  bankruptcy  is  now  reached,  sep- 
?rate,  in  theory  at  least,  from  that  which  heretofore  has  been  considered. 
Heretofore  have  been  considered  the  proceedings  leading  up  to  the  adjudi- 
cation of  bankruptcy,  those  which  determine  the  status  of  the  debtor  in 
the  community  as  a  bankrupt,  the  affairs  of  his  estate  having  only  inci- 
dentally been  considered,  as  the  same  may  or  may  not  have  been  in  need  of 
attention  during  the  pendency  of  the  petition  for  adjudication.  It  being 
now  determined,  however,  that  the  debtor  is  a  bankrupt,  the  consequence 
follows  that  his  estate  comes  into  court  for  administration.  The  admin- 
istration of  the  estate  is  a  separate  and  distinct  branch  of  bankruptcy  ju- 
risprudence. It  is  founded  upon  the  adjudication  of  bankruptcy,  to  be  sure,, 
buf  it  is  (fistinct  from  the  proceedings  leading  up  to  the  adjudication.  The 
administration  of  the  estate  is  a  proceeding  in  rem,  like  the  proceedings 
leading  up  to  the  adjufiication,  but  the  res  involved  in  the  two' proceedings 
are  quite  different.  The  status  of.  the  debtor  in  the  community  was  the  res 
involved  in  the  hearing  upon  the  petition.  But  that  status  is  now  settled;, 
the  petition  is  functus  officio,  it  has  become  merged  in  the  "adjudication." 
And  we  now  pass  to  the  proceedings  that  involve  the  assets  of  the  debtor 
as  the  res.i 

These  latter  proceedings — the  administration  of  the  bankrupt  estate — 
owing  to  their  complicated  nature  and  the  detail  work  entailed,  are  mostly 
carried  on  before  a  subsidiary  officer,  known  under  the  present  law  as  the: 
referee  in  bankruptcy. 

1.   Compare,  In  re  Continental  Corp'r,  14  A.  B.  R.  588  (Ref.  Ohio). 
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DIVISION  2. 

§  506.  Statutory  Duties  of  Referee. 

§  607.  First   Statutory   Duty — To    Declare    Dividends    and    Prepare     Dividend 

Sheets. 
§•  508.  Second  Statutory  Duty — To  Examine  Schedules. 
§  509.  Third  Statutory  Duty— To   Furnish   Information. 
§  510.  Fourth  Statutory  Duty — To  Give  Notices  to  Creditors. 

§  511.  Fifth  Statutory  Duty — To  Make  Up  Records  and  Findings  for  Review. 
§  512.  Sixth  Statutory  Duty— To  Cause  Schedules  to  Be  Prepared  Where  Bank- 
rupt Derelict. 
§  513.  Seventh  Statutory  Duty — To  Keep,  Perfect  and  Transmit  Records, 
f  514.  Eighth  Statutory  Duty — To  Transmit  to  Clerk  Papers  on  File,  etc. 
§  515.  Ninth  Statutory  Duty — To  Preserve  Evidence. 
S>  516.  Tenth  Statutory  Duty — To  Get  Papers  from  Clerk. 
§  5i7.  Statutory  Duty — To  Audit  Trustee's  Accounts. 
§  518.  Duty  to  Audit  Receiver's  Accounts. 

DIVISION  3. 

§  519.  Judge'  May  Dispense  with  Referee  and  Retain  Charge  Himself. 

§  520.  Reference. 

§  521.   Reference  after  Adjudication,  General   or  Special;   before  Adjudication, 

Special. 
§  532.  Reference  to  Another  Referee. 

DIVISION  4. 

§  523.  The  Referee,  upon  Reference,  Becomes  "the  Court." 

§  524.  May  Adjudge  Bankrupt  on  Default,  or  Dismiss  Petition. 

§  525.  May  Issue  Warrants  and  Orders  for  Seizing  and  Releasing  Property. 

§  536.  After  Adjudication  and  General  Reference  All  Proceedings  to  Be  before 

Referee. 
§  527.  Referee  May  Issue  Injunctions. 
§  538.  But  May  Not  Restrain  Courts  or  Officers  Thereof. 
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§  529.  May  Appoint  Receiver. 

§  530.  Even  before  Adjudication. 

§  531.  May  Marshal  Liens. 

§  532.  May  Order  Sale  of  Assets. 

,§  533.  And  May  Sell  Free  from  Liens. 

§  534.  May,  on  Reference  in  Judge's  Absence  or  Disability,  Order  Sale  before 

Adjudication,  Same  as  Judge. 
?  535.  May  Tax  Costs. 

§  536.  May  Order  Payment  of  Priority  Claims  and  Order  Distribution. 
§  537.  -May  Order  Witnesses  to  Appear  for  Examination. 
§  538.  May  Pass  on  Intervening  Petition  Claiming  Property. 
§  539.  May  Order  Surrender  of  Property  Held  By  Bankrupt. 
§  540.  Also  by  Agent  of  Bankrupt  or  Person  Not  Claiming  Adversely. 
§  541.  Also  Property  by  Assignees. 
§  542.  Also  Property  in  Hands  of  Garnishees. 

§  543.  Also  Property  Taken  Out  of  Bankrupt's  Possession  after  Filing  of  Bank- 
ruptcy Petition. 
§  544.  No  Jurisdiction  to  Order  Surrender  of  Property  Held  Adversely. 
§  545.  No  Jurisdiction  to  Entertain  Plenary  Actions. 
§  546.  May  Not  Vacate  Adjudication. 
§  547.  May  Disapprove  Election  of  Trustee. 

DIVISION  5. 

§  548.  Proceedings  before  Referee  Summary. 

§  549.  But  Not  on  Plane  of  Depositions  before  Notaries  nor  of  Hearings  before 

Masters  in  Chancery. 
§  550.  Hearings  Governed  by  United  States  Equity  Rules,  Where  Act  or  Rules 

Silent. 
§  551.  Competency  of  Witnesses  Governed  by  United  States  Statutes,  Not  by 

State  Statutes. 
§  552.  Referee  to  Rule  on  Evidence  and  Admit  or  Exclude. 
§  553.  Referee  to  Hear  Evidence. 

SUBDIVISION    "a." 
I  554.  Untrustworthy,   though  Uncontradicted,  Testimony.  May  Be  Rejected. 
§  555.  But  Mere  Circumstances  of  Suspicion  Insufficient  for  Rejection. 
§  556.  Dealings  between  Near  Relatives  to  Be  Scrutinized  with  Care. 
§  557.  Also  Obligations  Given  by  Bankrupts  on  Eve  of  Bankruptcy. 
S  558.  Schemes  to  Charge  Partnership  Assets  with  Individual  Liabilities. 
§  559.  Agent's  Admission  Not  Binding  unless  within  Scope. 

DIVISION  6. 

§  560.  Records  and  Files  in  Bankruptcy. 

§  561.  Orders  of  Referees. 

§  562.  Order  to  Recite  Notice,  Appearance  and  Hearing,  etc. 

§  563.  Referee  May  Vacate  or  Modify  Orders  or  Findings. 

§  496.  History. — Originally,  as  appears  from  the  bankruptcy  statute  of 
King  Henry  VIII,  the  administration  of  the  bankrupt*!  estate  was  con- 
ducted directly  by  the  Lord  Privy  Seal,  Lord  High  Chancellor,  etc.,  who 
were,  by  that  Act,  created  courts  of  bankruptcy.    And  with  the  small  popu- 
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lation  of  those  days  and  comparatively  little  commerce  and  trading,  such 
few  courts  were  undoubtedly  sufficient. 

The  bankruptcy  laws  of  the  United  States,  however,  have  generally  cre- 
ated inferior  judicial  officers  whose  functions  have  been  to  relieve  the  judge 
himself  from  the  consideration  of  the  numberless  legal  questions  that  nec- 
essarily arise  in  the  course  of  the  administration  of  the  bankrupt  estate. 
Under  the  old  law  of  1867  this  officer  was  called  a  register  and  there  was 
not  one  for  each  county,  as  now,  but  generally  only  two  or  three  for  an 
entire  district.  Their  fees  were  high  and  the  two  or  three  had  a  monopoly 
of  all  the  cases  of  a  big  district. 

Under  the  present  law  the  fees  are  purposely  made  very  low 
and  the  law  contemplates  that  there  shall  be  at  least  one  referee  for  each 
county,  so  each  referee  receives  not  only  smaller  fees  but  fewer  fees  than 
the  old  registrars  received.  These  improvements  in  the  line  of  economy 
and  in  bringing  the  courts  to  the  homes  of  the  people  played  an  im- 
portant part  in  the  arguments  that  finally  induced  Congress  to  pass  the 
present  law. 

Division  1. 

Appointment,  Term,  Districts,  Quai,ifications  oe  ReeerEEs. 

§  497.  The  "Referee." — The  present  law  creates  an  inferior  judicial 
officer  and  denominates  him  "referee."^ 

§  498.  Appointment,  and  Term  of  OfRce. — Referees  are  appointed  by 
the  judge  of  the  district  court.  They  are  not  temporary  officers  appointed 
for  each  case  as  the  occasion  arises,  as  in  cases  of  referees  in  chancery  gen- 
erally, but  are  appointed  for  a  term  of  two  years,  and  have  charge  of  all 
eases  referred  to  them.^ 

§  499.  Removal. — Referees  may  be  removed  because  their  services  are 
not  needed  or  for  other  cause,  in  the  discretion  of  the  court.* 

§  500.  Referees'  Districts. — The  district  court  designates  the  limits  of 
the  districts  of  the  referee  and  may  change  the  same  from  time  to  time.^ 
The  territorial  jurisdiction  of  the  referee,  is  limited,  and  official  acts  done 
outside  the  limits  of  his  district  are  undoubtedly  void.    And  the  referee's 

2.  Bankr.  Act,  §  33.  "Creation  of  two  offices — (a)  The  offices  of  referee  and 
trustee  are  hereby  crejated." 

3.  Bankr.  Act,  §  34  (a) :  "Courts  of  bankruptcy  shall,  within  the  territorial 
limits  of  which  they  respectively  have  jurisdiction,  (1)  appoint  referees,  each 
for  a  term  of  two  years,  and  may,  in  their  discretion,  remove  them  because  then- 
services  are  not  needed  or  for  other  cause;  an4  (2)  designate,  and  from  time  to 
time  change,  the  limits  of  the  districts  of  referees,  so  that  each  county,  where 
the  services  of  a  referee  are  needed,  may  constitute  at  least  one  district." 

4.  Bankr.  Act,  §  34  (a). 

5.  Bankr.  Act,  §  34  (a)  (2) ;  "*  *  *  designate,  and  from  time  to  time 
change,  the  limits  of  the  district  of  referees." 


320  REMINGTON   ON   BANKRUPTCY.  §  503 

jurisdiction  does  not  extend  to  cases  outside  of  the  district  of  his  appoint- 
ment.* 

§  501.  At  Least  One  Referee  for  Each  County. — It  is  intended  by 
the  Act  that  there  shall  be  at  least'  one  referee  for  each  county  where  any 
referee  is  needed  at  all.^ 

In  re  Steuer,  5  A.  B..  R.  214,  104  Fed.  976  (D.  C.  Mass.):  "The  Court  of 
Bankruptcy  will  thus  be  brought  nearer  to  the  residence  of  suitors  as  there  is  d. 
referee  in  every  county." 

And  the  referee  must  reside  or  have  his  office  in  his  own  district.*  These 
latter  two  provisions  are  in  the  interest  of  bringing  the  bankruptcy  courts 
home  to  the  people,  thus  correcting  one  of  the  hardships  of  previous  banlt- 
ruptcy  laws.  The  spirit  of  these  provisions,  however,  if  not  their  letter 
has  been  violated  in  many  districts  by  naming  one  referee  for  several 
counties,  although  nominally  having  office  in  each. 

Such  number  of  referees  are  to  be  appointed  as  may  be  necessary  to 
assist  in  expeditiously  transacting  the  bankruptcy  business.*     . 

§  502.  Qualifications. — Individuals  are  not  eligible  to  appointment  as 
referees  unless  they  are  respectively  (1)  competent  to  perform  the  duties 
of  the  office;  (2)  not  holding  any  office  of  profit  or  emolument  under  the 
laws  of  the  United  States  or  of  any  State  other  than  commissioners  of 
deeds,  justices  of  the  peace,  masters  in  chancery,  or  notaries  public;  (3)  not 
related  by  consanguinity  or  affinity,  within  the  third  degree  as  determined 
by  the  common  law,  to  any  of  the  judges  of  the  courts  of  bankruptcy  or 
circuit  courts  of  the  United  States,  or  of  the  justices  or  judges  of  the  ap- 
pellate courts  of  the  districts  wherein  they  may  be  appointed ;  and  (4)  resi- 
dents of,  or  have  their  offices  in,  the  territorial  districts  for  which  they  are 
to  be  appointed.  1° 

§  503.  Oath  of  Office  and  Bond. — The  referee  takes  the  same  oath  of 
office  as  that  prescribed  for  judges  of  United  States  Courts;"  and  he  is 
required  to  give  bond  in  such  sum  as  the  court  may  fix,  not  to  exceed  five 
thousand  dollars,  conditioned  for  the  faithful  performance  of  his  duties.^* 

6.  In  re  Engineering  &  Construction  Co.,  17  A.  B.  R.  279,  147  Fed.  868  (D. 
C.  N.  Y.). 

7.  Bankr.  Act,  §  34  (a)  (3) :  "*  *  *  so  that  each  county,  where  the  services 
of  a  referee  are  needed,  may  constitute  at  least  one  district." 

8.  Bankr.  Act,  §  35  (a)   (4). 

9.  Bankr.  Act,  §  37. 

10.  Bankr.  Act,  §  35  (a). 

11.  Bankr.  Act,  §  36  (a).  Also,  White  v.  Schloerb,  4  A.  B.  R.  181,  178  U.  S. 
542. 

12.  Bankr.  Act,  §  50  (a) :  "Referees,  before  assuming  the  duties  of  their  of- 
fices, and  within  such  time  as  the  district  courts  of  the  United  States  having 
jurisdiction  shall  prescribe,  shall  respectively  qualify  by  entering  into  bond  to 
the  United  States  in  such  sura  as  shall  be  fixed  by  such  courts,  not  to  exceed 
five  thousand  dollars,  with  such  sureties  as  shall  be  approved  by  such  courts, 
conditioned  for  the  faithful  performance  of  their  official  duties." 
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This  bond  undoubtedly  covers  merely  ministerial  duties.  Perhaps  the  in- 
stances coming  under  §  30  (a),  "Duties  of  Referees,"  would,  in  general, 
be  covered  by  the  bond. 

§  504.  Not  to  Act  Where  Interested.-^Referees  must  not  act  in  cases 
in  which  they  are  directly  or  indirectly  interested. ^^  -q^^  that  the  referee 
is  a  debtor  of  the  bankrupt  is  no  disqualification  if  the  debt  is  admitted 
and  cannot  be  affected  as  a  liability  by  the  bankruptcy  proceedings.  ^^  And 
that  the  referee  receives  compensation  based  upon  amounts  disbursed  to 
creditors  does  not  make  him  "interested"  within  the  meaning  of  this  sec- 
tion." 

§  SOS.  Not  to  Practice  in  Bankruptcy  nor  Purchase  Bankrupt  As- 
sets.— Referees  must  not  act  as  attorneys  nor  counselors  in  any  bank- 
ruptcy proceedings ;  nor  may  they  purchase,  directly  or  indirectly,  any  prop- 
.erty  of  an  estate  in  bankruptcy.  ^^ 

Division  2. 

Statutory  and  Misce;i<i.aneous  Duties  of  thb  Referee;. 

§  S06.  Statutory  Duties  of  Referee. — Besides  the  referee's  duties  as 
a  branch  of  a  court  of  equity  performing  the  functions  usually  to  be  per- 
formed by  such  courts  in  the  administration  of  estates,  certain  special  duties 
are  laid  upon  him  by  the  provisions  of  the  Bankruptcy  Act  itself,  such 
duties  being  generally  partly  or  wholly  ministerial  in  their  nature. 

§'  S07.  First  Statutory  Duty — To  Declare  Dividends  and  Prepare 
Dividend  Sheets. — It  is  a  duty  of  the  referee  to  declare  dividends  and 
prepare  and  deliver  to  trustees  dividend  sheets  showing  the  dividends  de- 
clared and  to  whom  payable.^®  This  section  entails  ministerial  duties  of 
considerable  responsibility  upon  the  referees  for  the  accurate  preparation 
©f  such  dividend  sheets. 

§  508.   Second  Statutory  Duty — To  Examine  Schedules. — It  is  the 

duty  of  the  referee  to  examine  lists  of  creditors  and  schedules  of  prop- 
erty and  to»  require  such  as  are  incomplete  or  defective  to  be  amended.  ^'^ 
And  it  is  the  referee's  duty  to  require  such  correction  whether  any  cred- 
'itor  asks  for  it  or  not.i* 

§  509.   Third  Statutory  Duty— To  Furnish  Information.— It  is  the 

duty  of  the  referee  to  furnish  such  information  concerning  the  estates  in 

12.  Bankr.  Act,  §  39  (b)  (1). 

13.  Bray  v.  Cobb,  1  A.  B.  R.  153,  91  Fed.  103  (D.  C.  N,  Car.). 

14.  In  re  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A.  N.  Y.). 

15.  Bankr.  Act,  §  .39  (b)   (3). 

16.  Bankr.  Act,  §  39  (a)  (1). 

17.  Bankr.  Act,  §  39  (a)  (2).     In  re  Mackey,  1  A.  B.  R.  593  (Ref.  N.  Y.). 

18.  In  re  Mackey,  1  A.  B.  R.  593  (Ref.  N.  Y.).  ,  I 
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process  of  administration  before  him  as  may  be  requested  by  the  parties 
in  interest.^* 

§  510.   Fourth  Statutory  Duty — To  Give  Notices  to  Creditors.— 

It  is  the  duty  of  the  referee  to  give, the  notices  to  creditors  that  are  here- 
after discussed.^" 

§  511.  Fifth  Statutory  Duty— To  Make  Up  Records  and  Findings 
for  Review. — It  is  the  duty  of  the  referee  to  make  up  records  and  findings 
for  review.^^ 

And  referees  should  so  conduct  their .  proceedings  and  make  up  their 
records  that  a  full  and  fair  review  may  be  made  of  their  actions.*'* 

§  512.  Sixth  Statutory  Duty— To  Cause  Schedules  to  Be  Pre- 
pared Where  Bankrupt  Derelict. — It  is  the  duty  of  the  referee  either . 
himself  to  prepare  and  file  the  schedules  of  property  and  list  of  creditors  or 
to  cause  the  same  to  be  prepared  and  filed,  when  the  bankrupt  fails,  neglects 
or  refuses  to-do  so;^^  and  the  bankrupt  will  not  be  heard  to  complain  that 
notices  of  a  first  meeting  called  thereon  were  not  sent  to  all  his  creditors.^* 

§  513.  Seventh  Statutory  Duty — To  Keep,  Perfect  and  Transmit 
Records. — It  is  the  duty  of  the  referee  to  safely  keep,  perferct,  and  transmit 
to  the  clerk  when  the  cases  are  concluded,  the  records  required  to  be  kept 
by  him.25 

§  514.  Eighth  Statutory  Duty — To  Transmit  to  Clerk  Papers  on 
File,  etc. — It  is  the  duty  of  the  referee  to  transmit  to  the  clerks  such  papers 
as  may  be  on  file  before  him  whenever  the  same  are  needed  in  any  pro- 
ceedings in  courts,  and  in  like  manner  secure  the  return  of  such  papers  after 
they  have  been  used,  or,  if  it  be  impracticable  to  transmit  the  original  papers, 
transmit  certified  copies  thereof  by  mail.^® 

§  515.  Ninth  Statutory  Duty — To  Preserve  Evidence. — It  is  the 

referee's  duty,  upon  application  of  any  party  in  interest,  to  preserve  the 
evidence  taken  or  the  substance  thereof  as  agreed  upon  by  the  parties  before 
them  when  a  stenographer  is  not  in  attendance." 

19.  Bankr.  Act,  §  39  (a)   (3). 

20.  See  next  following  chapter. 

21.  Bankr.  Act,  §  39  (a)  (5).  Cunningham  v.  Bank,  4  A.  B.  R.  195,  103  Fed. 
932  (C.  C.  A.  Ky.).     This  subject  is  treated  post,  under  the  subject  of  "Review."' 

22.  In  re  Romine,  14  A.  B.  R.  788,  138  Fed.  837  (D.  C.  W.  Va.). 

23.  Bankr.  Act,  §  39  (a)  (6).  Impliedly,  In  re  Schiller,  3  A.  B.  R.  704,  96  Fed. 
400  (D.  C.  Va.). 

24.  In  re  Schiller,  2  A.  B.  R,  704,  96  Fed.  400  (D.  C.  Va.). 

25.  Bankr.  Act,  §  39  (a)   (7). 

26.  Bankr.  Act,  §  39   (a)    (8). 

27.  Bankr.  Act,  §  39  (a)   (9). 
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§  516.  Tenth  Statutory  Duty— To  Get  Papers  from  Clerk.— It  is  the 

■duty  of  the  referee,  whenever  his  office  is  in  the  same  city  or  town  where 
the  court  of  bankruptcy  convenes,  to  call  upon  and  receive  from  the  clerk 
all  papers  filed  in  the  court  of  bankruptcy  which  have  been  referre.d  to 
liim.^^ 

§  517.  Statutory  Duty  to  Audit  Trustee's  Accounts. — It  is  the  duty 
of  the  referee  to  audit  the  accounts  of  the  trustee  i^*  and  to  do  so  whether 
K:reditors  except  to  the  accounts  or  not.s" 

§  518.  Duty  to  Audit  Receiver's  Accounts. — It  is  also  the  duty  of  the 
.referee  to  audit  receiver's  accounts,  although  such  duty  is  not  specifically  en- 
joined upon  him  by  the  statute  or  rules  of  court.^^ 

Division  3. 

Reebrencb  to  Rebereb. 

§  519.  Judge  May  Dispense  with  Referee  and  Retain  Charge  Him- 
self.— Immediately  upon  adjudication,  the  case  is  referred  to  the  proper 
referee  to  take  charge  of  the  administration  of  the  estate.  The  judge,  howr 
ever,  may,  if  he  so  desires,  retain  direct  charge  of  the  case  after  the  adjudi- 
cation, as  he  must  do  before  adjudication,  and  may  dispense  with  the 
referee.^2 

This  power  to  retain  control  of  the  administration  of  bankrupt  estates 
is  seldom,  if  ever,  exercised  by  the  judge ;  and,  indeed,  to  exercise  it  would 
defeat  one  of  the  best  features  of  the  present  law,  which  is  that  of  having  a 
referee  for  each  county,  whereby  suitors  have  the  bankruptcy  court  brought 

28.  Bankr.  Act,  §  39  (a)  (10).      ' 

29.  Bankr.  Act,  §  62.  Gen.  Order  No.  XVII.  "All  accounts  of  trustees  shall 
1)e  referred  as  of  course  to  the  referee  for  audit,  unless  otherwise  specially  or- 
dered by  the  court." 

A  practice  has  grown  up  in  some  districts  of  referring  to  special  masters 
various  matters  that  form  part  of  the  regular  duties  of  referees,  thus  putting 
estates  to  additional  and  unnecessary  expense.  Th«  practice  is  to  be  repre- 
hended in  view  of  the  manifest  spirit  of  economy  in  which  the  present  law  was 
framed. 

For  an  instance  where  a  district  judge  appears  to  have  been  guilty  of  this 
ijractice,  see,  In  re  Hoyt  &  Mitchell,  11  A.  B.  R.  '284,  the  district  judge  there 
having  referred  to  a  special  master  the  matter  of  auditing  the  trustee's  re- 
ports, a  duty  clearly  enjoined  on  the  referee  by  the  statute  and  General  Orders 
in  Bankruptcy  as  well. 

30.  In  re  Baginsky,  2  A.  B.  R.  243  (Ref.  La.). 

31.  Compare  evident  practice,  In  re  Reliance  Storage,  etc.,  Co.,  4  A.  B.  R. 
49,  100  Fed.  619  (D.  C.  Pa.). 

32.  Bankr.  Act,  §  22  (a) :  "After  a  person  has  been  adjudged  a  bankrupt  the 
judge  may  cause  the  trustee  to  proceed  with  the  administration  of  the  estate,  or 
refer  it  (1)  generally  to  the  referee  or  specially  with  only  limited  authority  to 
■act"  in  the  premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to 
any  referee  within  the  territorial  jurisdiction  of  the  court,  if  the  convenience  of 

-parties  in  interest  will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does 
not  do  business,  reside,  or  have  his  domicile  in  the  district." 
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directly  to  their  own  homes  and  need  not  seek  the  distant  federal  court 
where  the  judge  himself  sits.  In  fact,  since  the  meeting  of  creditors  must 
he  held  at  the  county  seat  of  the-  county  where  the  bankrupt  resides  or  at 
some  other  place  convenient  to  the  litigants,  the  judge  would  be  obliged  to 
leave  his  usual  court  room  in  all  bankruptcies  from  other  counties  in  order 
to  preside  at  the  different  meetings  of  creditors,  even  if,  as  to  other  mat- 
ters, he  might  conduct  hearings  at  the  regular  court  room  of  the  United 
States  District  Court. 

§  520.  Reference. — Reference  is  accomplished  by  the  making  and  entry 
of  an  order  by  the  judge,  or  in  the  name  of  the  judge  by  the  District  Clerk,, 
referring  the  case  to  the  referee;  and  the  sending  of  the  papers  with  a. 
certificate  of  the  order  of  reference,  to  the  referee.  ' 

§  521.  Reference  after  Adjudication,  General  or  Special;  before 
Adjudication,  Special. — The  reference  after  adjudication  may  be  general 
or  special.^s  If  the  order  of  reference  is  not  restricted,  it  will  be  taken  to 
be  a  general  reference. 

References  before  adjudication  are  presumably  always  special,  taking  up 
simply  the  specific  duty  then  at  hand  which  cannot  be  performed  by  the 
judge  himself  because  of  absence  or  inability  to  act. 

§  522.  Reference  to  Another  Referee. — Reference  may  be  made  to  an- 
other referee  than  the  ope  regularly  having  jurisdiction,  if  the  greater  con- 
venience of  the  parties  will  thus  be  subserved  or  cause  be  shown,  or  if  the 
bankrupt  does  not  reside  or  have  his  principal  place  of  bvisiness  in  the  dis- 
trict.s*  But  the  other  referee  must  be  in  the  same  district;  and  a  district 
judge  may  not  refer  a  bankruptcy  ease  to  a  referee  in  another  district.^^' 

Division  4. 
Functions  and  Jurisdiction  oif  ReferbEs. 

§  523.  The  Referee,  upon  Reference,  Becomes  "The  Court."— The 

referee  under  the  present  law  is  also  an  officer  with  more  extensive  func- 
tions than  the  old  registrar  possessed. 

In  re  McGill,  5  A.  B.  R.  155,  106  Fed.  57  (C.  C.  A.  Ohio) :  "It  is  to  be  re- 
membered that  under  the-  present  act,  subject  to  review  by  the  court,  the 
referee  is  given  broader  powers  than  were  conferred  upon  the  register  under  the 
Act  of  1867.  Under  the  latter  act  the  register  could  make  no  decision,  but  must 
certify  disputed  questions  to  the  court  for  determination." 

33.  Bankr.  Act,  §  23  (a):  "*  *  *  or  refer  it  (1)  generally  to  the  referee 
or  specially  with  only  limited  authority  to  act  in  the  premises  or  to  consider  and. 
report  upon  specified  issues."  .      .  , 

34.  Bankr.  Act,  §  23  (a)  (2) :  "*  *  *  to  ?iny  referee  withm  the  terntonal 
jurisdiction  of  the  court,  if  the  convenience  of  parties  in  interest  will  be  served 
thereby,  or  for  cause,  or  if  the  bankrupt  does  not  do  business,  reside,  or  have 
his  domicile  in  the  district."  .  -^^    ,    „„„  /-n 

35.  In  re  Engineering  &  Construction  Co.,  17  A.  B.  R.  279,  147  Fed.  868  (U- 
C.  N.  Y.i. 
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The  referee,  in  fact,  becomes  to  all  intents  and  purposes  the  court  of 
"bankruptcy,  as  soon  as  the  case  is  referred  to  him.  Indeed,  the  definition  in 
the  law  itself,  in  §  1,  is  that  "Courts  shall  mean  the  court  of  bankruptcy  in 
which  the  proceedings  are  pending  and  may  include  the  referee."^® 

In  re  Simon'  &  Sternberg,  18  A.  B.  R.  305,  151  Fed.  507  (D.  C.  Ga.) :  "The 
"bankruptcy  law  authorizes  the  appointment  by  the  court  of  a  tribunal  especially 
qualified  to  dispose  of  such  conflicts  of  fact  as  those  which  are  here  presented 
on  review.  The  referee  is  a  court,  and  a  court  of  very  great  importance  in  the 
administration  of  bankrupt  assets,  and  the  determination  of  conflicting  rights 
arising  thereunder.  This  court  has  attempted  to  be  very  careful  in  the  appoint- 
ment of  men  of  acumen,  experience,  and  character  to  these  positions,  and  it 
would  be,  I  think,  quite  unjustifiable,  in  view  of  the  facts  which  are  palpably 
apparent  on  this  record — conflicting  as  they  are — for  the  court  to  disturb  the 
finding  of  the  referee. 

'''The  finding  of  the  referee  is  entitled  to  the  same  consideration  as  that  of  a 
district  judge  upon  conflicting  evidence,  as  in  an  admiralty  case,  or  in  any  other 
■case  where  the  judges  pass  upon  the  facts,  if  that  finding  is-  under  review  by  an 
appellate  tribunal." 

In  re  Mclntyre,  16  A.  B.  R.  85,  143  Fed.  593  (D.  C.  W.  Va.) :  "Referees  in 
their  hearings  within  the  scope  of  their  powers  are  clothed  with  the  authority 
of  judges,  and  their  orders  and  decrees  are  to  be  reviewed,  reversed  or  annulled 
under  the'  same  rules  and  conditions  as  those  governing  other  courts  of  equity, 
subject  always  to  the  express  provisions  of  the  Bankrupt  Act." 

White  V.  Schloerb,  4.  A.  B.  R.  178,  178  U.  S.  542:  "  *  *  *  exercise  much 
of  the  judicial  authority  of  that  court." 

And  the  referee  takes  the  same  oath  of  office  as  that  prescribed  for 
judges  of  United  States  Courts.*'^ 

White  V.  Schloerb,  4  A.  B.  R.  181,  178  U.  S.  543:  "Under  §§  33-43  of  the  Bank- 
luptcy  Act  of  1898  and  the  13th  General  Order  in  Bankruptcy,  referees  in  bank- 
ruptcy are  appointed  by  the  Courts  of  Bankruptcy,  and  take  the  same  oath  of 
cffice  as  judges  of  United  States  Courts,  each  case  in  bankruptcy  is  referred  by 
the  Court  of  Bankruptcy  to  a  referee  and  he  exercises  much  of  the  judicial 
authority  of  that  Court." 

The  referee  is  a  judicial  officer  and  his  orders  are  entitled  to  the  credit 
and  respect  due  to  officers  who  act  judicially.** 

In  re  Covington,  6  A.  B.  R.  373,  110  Fed.  143  (D.  C.  N.  Car.):  "That  they 
sometimes  err  is  to  be  expected — so  do  the  ablest  judges  of  all  the  courts — but 
they  should  not  be  reversed  except  upon  clear  and  convincing  proflf  of  error, 
(specially  as  to  the  findings  of  fact  when  they  have  seen  the  witnesses  and 
heard  them  testify." 

In  re  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A.  N.  Y.) :  "The  referee 
to  whom  the  proceeding  in  bankruptcy  has  been  referred  generally  constitutes 

36.  In  re  Tilden,  1  A.  B.  R.  303,  91  Fed.  501  (D.  C.  Iowa);  In  re  Sonnabend, 
18  A.  B.  R.  130  (Re'f.  Mass.);  In  re  Knopf,  16  A.  B.  R.  439,  144  Fed.  245  (D. 
C  S.  C). 

37.  Bankr.  Act,  §  36. 

38.  Clendening  v.  Red  River  Valley  N.  Bk.,  11  A.  B.  R.  245  (Sup.  Ct.  N.  D.). 
On  Review,  Referee's  Findings  on  the  Facts  Not  Disturbed  unless  Manifestly 

against  Weight  of  Evidence. — See  post,  §  3839,  subject,  "Review." 
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a  court  with  all  the  powers  of  the  court  for  the  purposes  of  the  examination  o£ 
the  witnesses.'' 

In  re  Romine,  14  A.  B.  R.  788,  138  Fed.  837  (D.  C.  W.  Va.,  on  review,  Bank 
•u.  Johnson,  16  A.  B.  R.  206,  143  Fed.  463):  "Referees  are  judicial  officers, 
clothed  with  judicial  powers.  They  are,  however,  subordinate  to  the  court 
above  them,  and  should  so  conduct  their  proceedings,  and  make  up  their  rec- 
ords that  a  full  and  fair  review  may  be  made  of  their  actions.  Their  decisions 
will  not  be  lightly  treated,  but  given  the  consideration  due  to  conclusions 
reached  by  conscientious  officers  seeking  to  discharge  their  duties  to  the  best  o£ 
their  ability." 

Thus,  a  referee's  order  allowing  a  claim  without  surrender  of.an  alleged 
preference  over  objection,  is  res  adjudicata  in  a  subsequent  suit  by  the, 
trustee  in  a  state  court  to  recover  the  alleged  preference.^* 

Clendenir.g  v.  Red.  River  Valley  N.  Bank,  11  A.  B.  R.  345  (Sup.  Ct.  N.  Dak.)r 
"Referees  are  judicial  officers  clothed  with  power  to  adjudicate  in  the-  first 
instance  over  the  allowance  or  disallowance  of  claims  presented  against  the 
bankrupt's  estate,  and  their  findings  are  entitled  to  the  respect  and  credit  given 
to  officers  acting  judicially.  *  *  *  It  is  unnecessary  to  say  that  we  have  no 
supervisiory  or  appellate  jurisdiction  over  referees  in  bankruptcy  or  over  the 
decisions  of  courts  of  bankruptcy. 

"The  question  which  the  plaintiflf  seeks  to  have  us  determine  has  been  judi- 
cially determined  by  a  tribunal  having  jurisdiction,  and  is  therefore  binding  upon 
us.  Smith  V.  Walker,  77  Ga.  289,  3  S.  E.  256.  Whether  the  referee  intended  to 
decide  these  questions  is  not  material.  As  we  have  seen,  they  were  necesarily 
involved,  and  were  in  fact  determined  by  his  adjudication.  Whether  his  deci- 
sion was  right  or  wrong  we  need  not  discuss.  It  is  sufficient  for  the  purpose  of 
this  case  to  say  that  the  question  has  been  adjudicated  by  the  order  of  allowance 
made  by  the  referee,  and  that  the  same  has  not  been  reconsidered  by  him  or 
reversed  by  the  judge  upon  a  petition  for  review.  If  the  trustee  was  dissatisfied 
with  the  adjudication  made  by  the  referee,  he  had'a  speedy  remedy  in  the  bank- 
ruptcy court  upon  a  petition  for  review,  and  also  by  appeal  from  the  order  of 
the  bankruptcy  court  if  adverse  to  him." 

Likewise,  a  mortgagee  of  a  bankrupt's  real  estate,  to  whom,  after  due 
hearing,  has  been  awarded  the  amount  of  his  lien  from  the  proceeds  of  sale, 
is  protected  by  the  order  of  the  referee,  which  established  his  right  to  the 
money,  until  the  order  is  set  aside  by  proceedings  directly  taken  for  that 
purpose.^® 

Section  38  in  clause  (4)  describes  in  a  nutshell  tlie  jurisdiction  of 
referees.  It  says : 

"Referees  respectively  are  hereby  invested,  subject  always  to  a  review  by  the 
judge,  within  the  limits  of  their  districts  as  established  from  time  to  time  (that 
is  to  say,  not  outside  their  county),  with  jurisdiction  to  perform  such  part  of  the 
duties,  except  as  to  questions  arising  out  of  the  applications  of  bankrupts  for 

38.  Contra,  Buder  v.  Columbia  Distilling  Co.,  9  A.  B.  R.  331,  70  S.  W.  508. 
This  case,  however,  proceeds  not  on  the  theory  that  the  referee's  order  is  not 
entitled  to  respect  as  res  judicata,  but  that  his  order  of  allowance  of  a_  claim, 
where  preferences  are  not  attacked  and  the  issue  not  raised,  is  not  res  judicata. 

39.  In  re  Wilkesbarre  Furniture  M'f'g  Co.,  12  A.  B.  R.  472  (D.  C.  Pa.). 
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compositions  or  discharges,  as  are  by  this  Act  conferred  on  courts  of  bankruptcy 
and  as  shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  of 
their  respective  districts."*o  " 

In  re  Scott,  7  A.  B.  R.  36,  37,  111  Fed.  144  (Ref.  Mass.):  "Under  the  present 
act  the  referee  takes  the  oath  of  office  under  'Title  XIII— The  Judiciary.'  Re- 
vised Statutes,  §§  713,  1756,  4995.  The  functions  of  the  referee  have  been  some- 
what inaccurately  likened  to  those  of  a  master  in  chancery  or  a  United  States 
commissioner,  and  such  latter  officers  have  been  sometimes  erroneously  spoken 
of  as  judicial  officers.  It  would'  be  more  accurate  to  designate  them  as  officers 
of  the  court,  just  as  an  attorney  at  law  is  an  officer  of  the  court,  though  clearly 
not  a  judicial  officer.  The  distinction  between  such  officers  and  the  magistrates 
of  a  court  was  clearly  considered  in  the  case  of  Todd  v.  United  States,  158 
U.  S.  278,  283,  384.  It  may  be  urged  in  opposition  that  the  referee,  not  being  a 
technical  constitutional  judge,  cannot  perform  judicial  functions.  In  the  latter 
case  of  Todd  v.  United  States,  Mr.  Justice  Brewer  quotes  an  opinion  of  Mr. 
Justice  Story,  in  which  he  says:  'A  court  is  not  a  judge,  nor  a  judge  a  court. 
A  judge  is  a  public  officer  who,  by  virtue  of  his  office,  is  clothed  with  judicial 
authorities.  A  court  is  defined  to  be  a.  place  in  which  justice  is  judicially  ad- 
ministered. It  is  the  exercise  of  judicial  power,  by  the  proper  officer  or  officers, 
■at  a  time  and  place  appointed  by  law.' 

"That  Congress  determined  to  confer  upon  the  referee  the  right  and  author- 
ity to  assist  the  district  judge  in  discharge  of  the  functions  of  the  court  is  plainly 
feen  by  the  following  provisions  of  the  Act.  Section  1  (7),  §§  37,  38  (4). 
Under  these  provisions  and  throughout  the  act  the  referee  is  frequently  alluded 
to  as  the  'court,'  and  is  spoken  of  as  an  assistant  of  the  judge  'in  expeditiously 
transacting  the  bankruptcy  business  pending  in  the  various  courts  of  bank- 
ruptcy.' ' 

"In  a  speech  of  Senator  Nelson,  he  refers  to  the  referee  as  'practically  a  judge 
.  in  chambers.'     Cong.  Rec.  55th  Cong.,  2nd  Sess.,  p.  6298. 

"It  may  be  urged  as  a  further  objection  that  the  referee  has,  while  exercising 
his  functions,  no  power  to  commit  for  contempt.  In  answer  to  this  it  is  to  be 
observed  that  the  English  registrar  in  bankruptcy  has  likewise  no  power  to 
commit  for  contempt,  yet  such  registrar  is  a  judicial  officer  appointed  for  life  or 
during  good  behavior.  In  addition,  a  clerk,  officer  in  attendance  and  seal  are 
provided  for  by  General  Order  XXVI  and  III,  and  the  act  requires,  in  §  42,, 
that  records  of  proceedings  before  referees  shall  be  kept  in  the  same  manner 
'as  records  are  now  kept  in  equity  cases  in  Circuit  Courts  of  the  United  States.'  '*■ 

In  re  Huddleston,  1  A.  B.  R.  574  (Ref.  Ala.) :  "Subdivision  7  of  §  1  of  the  act,, 
in  defining  the  word  'court,'  says  'and  may  include  the  referee.'  I  take  it  that 
it  does  necessarily  include  the  referee  whenever  a  case  is  referred  to  him  gen~ 
erally  and  without  limitations.  That  for  all  purposes,  excepting  as  to  matters, 
of  composition  and  discharge,  the  referee  stands  in  the  place  of  the  judge.  It 
certainly  never  was  intended  by  the  act,  that  after  a  case  was  referred  to  a- 
referee,'  every  interlocutory  motion  necessary  in  the  administration  of  the 
estate  should  be  heard  before  the  judge,  and  every  order  made  by  him.  Such  a 
construction  of  the  act  would  be  an  obstruction  merely,  to  the  administration 
of  the  law,  and  practically  prevent  that  promjjt  execution  of  the  act,  which,  by 
its  very  terms,  is  contemplated." 

The  other  clauses  of  §  38  of  the  Act  are  merely  corollary  to  this  clause. 

40.  In  re  Drayton,  13  A.  B.  R.  602,  135  Fed.  883  (D.  C.  'Wis.);  Mueller  w. 
Nugent,  7  A.  B.  R.  224,  184  U.  S.  1;  Love  v.  Export  Storage  Co.,  16  A.  B.  R. 
171,  198,  143  Fed.  1  (C.  C.  A.  Tenn.). 
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§  524.  May  Adjudge  Bankrupt  on  Default,  or  Dismiss  Petition- 
Before  adjudication,  by  clause  (1)  referees  are  given  jurisdiction  to  con- 
sider all  petitions  referred  to  them  by  the  Clerk  of  the  United  States  Dis- 
trict Court,  and  to  make  the  adjudication  or  dismiss  the  petitions,  thus 
•even  having  jurisdiction  to  adjudge  debtors  bankrupt.*^ 

§  525.  May  Issue  Warrants  and  Orders  for  Seizing  and  Releasing 
Property. — By  clause  (3)  they  are  also  vested  with  jurisdiction  to 

"exercise  the  powers  of  the  judge  for  the  taking  possession  and  releasing 
of  the  property  of  the  bankrupt  in  the  event  of  the  issuance  by  the  clerk  of  a 
certificate  showing  the  absence  of  the  judge  from  the  judicial  district,  or  the 
division  of  the  distpct,  or. his  sickness  or  inability  to  act."*2 

Thus,  the  warrant  to  the  marshal  for  the  provisional  seizure  of  the  bank- 
rupt's property,  heretofore  mentioned,  may  be  issued  by  the  referee  before 
-adjudication,  in  case  the  clerk  sends  him  a  certificate  to  the  effect  that  the 
■  judge  is  absent  or  unable  to  act.^^ 

Thus,  also,  before  adjudication,  he  may  appoint  a  receiver,  if  the  judge 
.is  absent  or  unable  to  act,  upon  receipt  of  a  certificate  from  the  District 
Clerk  to  that  effect,-**  and,  upon  receipt  of  such  certificate,  may  order  such 
receiver  to  sell  assets.*^ 

§  526.  After  Adjudication  and  General  Reference  All  Proceedings 
to  Be  before  Heferee. — After  adjudication  and  reference  (unless  the  ref- 
erence is  restricted)  all  the  proceedings  are  conducted  before  the 
referee,  even  to  the  appointment  of  receivers  to  take  charge  of  the  property 
until  the  election  of  the  trustee,  precisely  the  same  as  if  they  were  be- 
fore the  judge  himself.  By  the  reference  the  judge  divests  himself,  to  the 
extent  at  least  of  the  authority  conferred  by  the  order  of  reference,  of 
control  over  the  proceedings  except  by  way,  virtually,  of  a  court  to  review 
the  orders  made  by  the  referee. 

Nevertheless  the  referee's  relation  to  the  judge  is  not  precisely  that  of  a 
trial  court  to  an  appellate  court.** 

In  re  Pettingill  &  Co.,  14  A.  B.  R.  760,  137  Fed.  840  (C.  C.  A.  Mass.);  "The 
fundamental  difficulty  about  these  propositions  is  that,  under  §  34b  of  the  Act 
of  July  1,  1898,  ch.  541,  30  Stat.  553  (U.  S.  Comp.  St.  1901,  p.  3432),*  the  proceed- 
ings of  the  District  Court  are  before  us,  and  not  the  proceedings  of  the  referee. 
Although  in  a  loose  sense  parties  who  are  dissatisfied  with  the  conclusions  of 
the  referee  are  said  '•o  appeal  to  the  District  Court,  yet  the  action  of  that  court 
on  the  findings  of  the  referee  did  not  assume  the  formalities  of  an  appellate  tri- 

41.  Bankr.  Act,  §  38  (1).     See  ante,  §  425. 

42.  See  ante,  §  337.  ■ 

43.  See  Bankr.  Act,  §  38  (3). 

44.  In  re  Kelly  "Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  747  (D.  C.  Wis.). 

45.  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  747  (.D.  C.  Wis.). 

46.  In  re  DeGottardi,  7  A!  B.  R.  744,  114  Fed.  338  (D.  C.  Calif.).  Compare, 
however,  In  re  Mclntyre,  16  A.  B.  R.  85,  142  Fed.  593  (D.  C.  W.  Va.).,  quoted 
at  §  523. 
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bunal.  Neither,  according  to  the  usual  practice,  are  the  proceedings  before  the 
referee  brought  before  the  court  on  exceptions,  and  thus  made  a  part  of  the 
record,  as  in  the  case  of  a  master  in  chancery.  The  relations  between-  the 
<.ourt  and  the  referee  are  usually  of  an  informal  character.  Section  38  of  the 
Act  of  July  1,  1898,  ch.  541,  30  Stat.  555  (U.  S.  Comp.  St.  1901,  p.  3455),  and  Gen- 
eral Order  27  (89  Fed.  xi;  32  C.  C.  A.  xxvii),  provide  for  review  by  the  court,  of 
orders  of  referees  in  the  most  general  terms,  and  are  far  from  limiting  the  court 
10  the  rules  which  govern  a  chancery  suit.  Therefore,  according  to  the  common 
practice,  the  District  Court  was  authorized  to  disregard  the  findings  of  the 
referee  entirely,  if  it  saw  fit  so  to  do,  and  proceed  de  novo,  or  reject  them  for 
reasons  of  law,  or  refuse  to  accept  them  in  whole  or  in  part,  without  assigning 
reasons  therefor.  The  position  of  the  petitioner  in  this  particular  would  re- 
•quire  this  court  to  be  bound  conclusively  'by  the  findings  by  the  referee  of  the 
preliminary  and  ultimate  facts,  although  the  District  Court  was  not  so  bound, 
a  proposition  which  defeats  itself  on  its  very  face." 

Coal  Fields  Co.  v.  Caldwell,  17  A.  B.  R.  139,  147  Fed.  475  (C.  C.  A.  W.  Va.): 
"The  District  Courts  in  the  several  districts  of  the  United  States  are,  by  law, 
the  courts  of  bankruptcy.  The  referee  is  not  the  District  Court.  He  is  only  an 
elemental  part  of  the  court;  one  of  the  instrumentalities  of  the  court,  created 
by  the  law  for  the  purpose  of  carrying  out  the  provisions  and  purposes  of  the 
Bankruptcy  Act.  He  occupies,  in  many  respects,  the  relation  to  the  bankruptcy 
court  that  the  master  does  to  the  court  of  chancery.  Such  orders  and  proceed- 
ing's as  are  had  before  the  referee  in  any  case,  after  the  same  is  concluded  by  him 
and  the  proceedings  certified,  become  a  part  of  the  record  of  the  case  and  as 
such  belong  in  the  office  of  the  clerk  of  the  court  in  the  district  and  territory 
within  which  the  referee  acts.  The  clerk  of  the  District  Court,  being  also  a 
clerk  of  the  bankruptcy  court,  can  alone,  therefore,  certify  to  the  appellate 
court  the  proceedings  had  in  a  bankruptcy  case,  either  on  appeal  or  on  petition 
to  superintend  and  revise.  He,  and  he  alone,  has  the  authorized  seal  of  the 
court. 

"Certain  judicial  powers  are  vested  in  the  referee  and  also  certain  admin- 
istrative duties  devolved  upon  him,  but  these  he  exercises,  as  before  stated,  as 
an  instrumentality  to  carry  into  effect  the  Bankruptcy  Act  and  as  an  essential 
of  the  court  designated  by  law  for  that  purpose.  But  these  do  not  constitute 
Mm  the  keeper  of  the  records  or  authorize  him  to  certify  records  directly  to  a 
Circuit  Court  of  Appeals."  This  was  a  case  of  Special  Master  on  Adjudication, 
however. 

And  undoubtedly  the  judge  may  revoke  a  reference  before  it  is  com- 
pleted.*' 

§  527.  Referee  May  Issue  Injunctions. — The  referee  has  power  to 

issue  restraining  orders  and  injunctions.** 

47.  Bankr.  Act,  §  40  (c):  "In  the  event  of  the  reference  of  a  case  being  re- 
voked before  it  is  concluded,  and  when  the  case  is  specially  referred,  the  judge 
shall  determine  what  part  of  the  fee  and  commissions  shall  be  paid  to  the 
referee." 

48.  In  re  Northrop,  1  A.  B.  R.  427  (Ref.  N.  Y.).  This  case  goes  too  far  in 
authorizing  injunction  against  court  officers.     See  next  section  following. 

In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976,  980' (D.  C.  Mass.);  In  re  Martin, 
5  A.  B.  R.  423,  105  Fed.  753  (D.  C.  N.  Y.) ;  impliedly.  In  re  Wilkes,  7  A.  B.  R. 
574,  112  Fed.  975  (D.  C.  Ark.);  In  re  Huddleston,  1  A.  B.  R.  572  (Ref.  .Ala.); 
In  re  White,  10  A.  B.  R.  799  (Ref.  Ala.). 

Quc-ere,  In  re  Benjamin,  15  A.  B.  R.  352,  140  Fed.  320  (D.  C.  Pa.):    "The  right 
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In  re  Adams,  14  A.  B.  R.  23,  134  Fed.  143  (D.  C.  Conn.) :  "In  his  injunctive 
order,  I  do  not  think  that  the  referee  exceeded  the  power  which  the  Act  con- 
fers, upon  him.  It  would  be  a  sad  state  of  things  if  in  such  emergencies  the 
referee  should  be  compelled  to  discover  the  judge  in  time  to  save  the  situation. 
The  matter  in  hand  was  peculiarly  within  the  knowledge  of  the  referee,  and  the 
court  will,  in  advance,  thank  all  like  officers  who  shall  relieve  it  from  an  un- 
necessary burden." 

§  528.  But  May  Not  Restrain  Courts  or  Officers  Thereof.— But  not 
to  enjoin  proceedings  of  a  court  or  officer.^^ 

,    §  529.   May  Appoint  Receiver.— The  referee  has  power,  after  receipt 
of  the  order  of  reference,  to  appoint  a  receiver. b<> 

§  530.  Even  before  Adjudication. — The  referee  has  power  before  ad- 
judication, upon  receipt  of  a  certificate  of  the  District  Clerk  of  the  ab- 
sence or  disabiHty  of  the  District  Judge,  to  appoint  a  receiver .^i 

§  531.  May  Marshal  Liens. — The  referee  has  power  to  marshal  liens 
on  property  in  the  custody  of  the  bankruptcy  court  and  to  determine  their 
validity  and  prior ity.'^^ 

of  a  referee  to  award  an  injunction  cannot  be  regarded  as  finally  settled.  For 
while  it  is  sustained  by  some  of  the  leading  works  on  bankruptcy  (Collier,  5th 
Ed.,  p.  132;  Brandenburg,  3d  Ed.  663),  it  is  denied  by  rule  in  certain  jurisdic- 
tions (In  re  Siebert,  13  A.  B.  R.  348),  and  limited  in  others  (Collier,  p.  133,. 
note  52)  and  is  materially  restricted,  if  not.  taken  away,  by  the  general  orders- 
promulgated  by  the  Supreme  Court.  General  Order  XII.  It  is  not  questioned,, 
however,  here,  and  I  only  refer  to  it,  so  that  in  confirming  the  action  of  the- 
referee  I  may  not  be  committed  to  it  as  a  precedent.  The  parties  have  sub- 
mitted the  question  at  issue  between  them  to  the  referee  for  disposition,  and  as. 
the  court  might  have  referred  it  to  him  in  the  first  instance,  this  must  be  re- 
garded as  an  equivalent,  by  which  they  are  bound.  In  re  Steuer,  5  A.  B.  R.. 
209." 

The  case  In  re  Siebert,  however,  as  well  as  Rule  XII  referred  to,  is  solely- 
concerned  with  the  referee's  lack  of  jurisdiction  to  restrain  a  court  or  an  officer 
thereof,  a  power  that  is  not  granted  even  to  the  District  or  Circuit  Courts" of  the- 
United  States  themselves  except  in  bankruptcy  cases.  The  mention  of  the  re- 
striction in  Rule  XII,  furthermore,  would  seem  to  imply  authority  in  the 
referee-  to  issue  injunctions  in  other  cases. 

Obiter,  In  re  Berkowitz,  16  A.  B.  R.  254,  143  Fed.  598  (D.  C.  Pa.).  Instance, 
In  re  De  Long,  1  A.  B.  R.  66  (Ref.  N.  Y.). 

49.  Gen.  Order  No.  XII.  In  re  Siebert,  13  A.  B.  R.  348,  133  Fed.  781  (D.  C. 
N.  J.) ;  In  re  Berkowitz,  16  A.  B.  R.  251,  143  Fed.  598  (D.  C.  Pa.) ;  impliedly.  In 
re  Lesser,  5  A.  B.  R.  325  (C.  C.  A.  N.  Y.,  reversed,  on  other  grounds,  sub  nom. 
Metcalf  V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165);  impliedly.  In  re  Globe  Cycle 
Wks.,  2  A.  B.  R.  447  (Ref.  N.  Y.).  But  see  contra,  In  re  Sabine,  1  A.  B.  R. 
315  (Ref.  N.  Y.);  contra,  In  re  White,  10  A.  B.  R.  799  (Ref.  Ala.);  contra,  In  re 
Grist,  1  A.  B.  R.  89  (Ref.  N.  Y.) ;  contra.  In  re  Northrop,  1  A.  B.  R.  427  (Ref. 

-N.  Y.);  apparently  contra.  In  re  Huddleston,  1  A.  B.  R.  572  (Ref.  Ala.).  Com- 
pare, apparently  contra,  obiter.  Smith  v.  Belford,  5  A.  B.  R.  294,  106  Fed.  658 
(C.  C.  A.  Ohio). 

50.  In  re  Florcken,  5  A.  B.  R.  802,  107  Fed.  241  (D.  C.  Cal.);  inferentially.  In, 
re  Moody,  12  A.  B.  R.  718,  131  Fed.  553  (D.  C.  la.). 

51.  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  747  (D.  C.  Wis.). 

52.  In  re  Kellogg,  10  A.  B.  R.  7,  121  Fed.  332  (C.  C.  A.  N.  Y.,  affirming  7  A. 
B.  R.  623);,  In  -re  Murphy  (note  Shutts  v.  Bank),  3  A.  B.  R.  505,  98  Fed.  720 
(Ref.  Mass.).  Also,  see  cases  under  following  sections  relative  to  selling  fre* 
from  liens. 
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In  re  Rochford,  10  A.  B.  R.  608  (C.  C.  A.  S.  Dak.) :  "A  referee  in  bankruptcy 
has  jurisdiction  to  draw  to  himself  by  summary  process  or  notice,  and  in  the 
first  instance  to  determine,  the  question  of  the  validity  of  the  claim  of  a  third 
jarty  to  a  lien  upon,  or  an  interest  in,  property  or  the  proceeds  of  property 
lawfully  in  the  custody  of  a  trustee  in  bankruptcy." 

§  532.  May  Order  Sale  of  Assets. — The  referee  has  power  to  order 
the  sale  of  assets  j^^  and  may  appomt  appraisers.^* 

§  533.  And  May  Sell  Free  from  Liens. — The  referee  has  power  to 
order  the  sale  of  assets  free  of  liens.^^ 

In  re  Sanborn,  3  A.  B.  R.  54;  96  Fed.  551  (D.  C.  Vt.) :  "That  the  referee  has 
power  to  order  and  approve  a  sale  free  of  encumbrances  of  property  in  posses- 
sion by  the  trustee  on  notice  to  the  encumbrancer  seems  to  be  clear." 

§  534.  May,  on  Reference  in  Judge's  Absence  or  Disability,  Order 
Sale  before  Adjudication,  Same  as  Judge. — And  to  order  a  sale  on 
reference  to  him  in  the  judge's  absence  or  disability  before  adjudication 
under  such  circurnstances  as  would  warrant  the  judge  to  order  a  sale.^* 

§  535.  May  Tax  Costs. — The  referee  may  tax  costs.^^ 

§  536.  May  Order  Payment  of  Priority  Claims  and  Order  Distribu- 
tion.— The  referee  may  order  the  payment  of  priority  claims,  and,  in  gen- 
eral, may  order  distribtition ;  thus,  as  to  taxes. ^^ 

53.  In  re  Sanborn,  3  A.  B.  R.  54,  96  Fed.  551  (D.  C.  Vt);  In  re  Styer,  3  A. 

B.  R.  424,  98  Fed.  390  (D.  C.  N.  Y.) ;  In  re  Mathews,  6  A.  B.  R.  96,  109  Fed. 
603  (D.  C.  Ark.,  affirmed  in  Chancey  v.  Dyke  Bros.,  9  A.  B.  R.  444);  inferen- 
tially.  In  re  Kellogg,  10  A.  B.  R.  7,  131  Fed.  333   (C.  C.  A.  N.  Y.,  affirming  7 

A.  B.  R.  623,  113  Fed.  120,  122);  inferentially.  In  re  Rochford,  10  A.  B.  R.  60S 
(C.  C.  A.  S.  Dak.);  impliedly.  In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  528,  143 
Fed.  234  (D.  C.  Mich.). 

54.  In  re  Fisher  &  Co.,  14  A.  B.  R.  368,  135  Fed.  223  (D.  C.  N.  J.);  In  re 
Styer,  3  A,  B.  R.  424,  98  Fed.  290  (D.  C.  N.  Y.);  inferentially.  In  re  Columbia 
Iron  Wks.,  14  A.  B.  R.  528,  142  Fed.  234  (D.  C.  Mich.). 

55.  In  re  Waterloo  Organ  Co.,  9  A.  B.  R.  427,  118  Fed.  904  (D.  C.  N.  Y.) ;  In 
re  Styer,  3  A.  B.  R.  424,  98  Fed.  290  (D.  C.  N.  Y.);  In  re  Mathews,  6  A.  B.  R. 
96,  109  Fed.  603  (D.  C.  Ark.,  affirmed  in  Chauncey  v.  Dyke  Bros.,  9  A.  B.  R. 
444,  119  Fed.  1);  inferentially,  In  re  Kellogg,  10  A.  B.  R.  7  (C.  C.  A.  N.  Y.,  af- 
firming 7  A.  B.  R.  623,  113  Fed.  120,  133);  In  re  Pittelkow,  1  A.  B.  R.  433,  92 

^  Fed.  901  (D.  C.  Wis.);  In  re  Granite 'City  Bank,  14  A.  B.  R.  404,  137  Fed.  818 
(C.  C.  A.  Iowa,  affirming  In  re  Wilka,  13  A.  B.  R.  727);  inferentially.  In  re 
Saxton  Furnace  Co.,  14  A.  B.  R.  483  (D.  C.  Pa.);  instance,  McNair  v.  Mclntyre, 
7  A.  B.  R.  638,  136  Fed.  697  (C.  C.  A.  N.  Car.).  See  post,  subject  of  "Selling 
Property  Free  from  Liens,"  §  1963,  et  seq.  Instance,  In  re  Keller,  6  A.  B.  R.  351, 
109  Fed.  131  (D.  C.  Iowa);  instance.  In  re  Prince  &  Walter,  13  A.  B.  R.  675  (D. 

C.  La.);  instance.  In  re  New  England  Piano  Co.,  9  A.  B.  R.  767  (C.  C.  A.  Mass.); 
instance.  Carriage  Co.  v.  Solanas,  6  A.  B.  R.  331,  108  Fed.  532  (D.  C.  La.);  in- 
stance, In  re  Roseaberg,  8  A.  B.  R.  624,  116  Fed.  402   (D.  C.  Pa.). 

56.  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  538,  102  Fed.  747  (D.  C.  Wis  ) 

57.  In  re  Scott,  7  A.  B.  R.  710  (D.  C.  Mass.);  inferentially.  In  re  Todd.  6  A 

B.  R.  88,  109  Fed.  365  (D.  C.  N.  Y.).  * 

58.  In  re  Tilden,  1  A.  B.  R.  303,  91  Fed.  501  (D.  C.  Iowa). 
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§  537.  May  Order  Witnesses  to  Appear  for  Examination.— The 

referee  has  full  discretion  to  order  witnesses  to  appear  for  examination.59 

§  538.  May  Pass  on  Intervening  Petition  Claiming  Property. — The 

referee  has  power  to  pass  upon  an  intervening  petition  claiming  property  or 
its  proceeds  in  the  custody  of  the  bankruptcy  court.®" 

§  539.  May  Order  Surrender  of  Property  Held  by  Bankrupt.— The 

referee  has  power  to  order  the  surrender  of  property  held  by  the  bank- 
rupt* i 

§  540.  Also  by  Agent  of  Bankrupt  or  Person  Not  Claiming  Ad- 
versely.^— The  referee  has  power  to  order  the  surrender  of  property 
held  by  agents  of  the  bankrupt,  or  by  persons  not  claiming  adverse  interest 
lherein.®2 

§  541.  Also  Property  by  Assignees. — Also  property  held  by  assignees 
tinder  void  assignments.*^ 

§  542.  Also  Property  in  Hands  of  Garnishees. — Also  property  held 
by  garnishees,  where  the  legal  proceedings  are  void  under  §  67  "f";**  but 
not  where  it  is  a  mere  debt  owing  by  the  garnishee  to  the  debtor. 

§  543.  Also  Property  Taken  Out  of  Bankrupt's  Possession  after 
Piling  of  Bankruptcy  Petition. — The  referee  has  power  to  order  the 
surrender  of  property  taken  out  of  the  bankrupt's  pdssession  after  the  filing 
of  the  bankruptcy  petition  ;*5  and  to  order  its  seizure  by  the  marshal  upon 
warrant  of  seizure.** 

§  544.  No  Jurisdiction  to  Order  Surrender  of  Property  Held  Ad- 
versely.— But  the  referee  has  not  power  to  order  the  surrender  of  propeicy 
held  adversely  by  third  persons  at  the  time  of  the  adjudication.*^ 

59.  In  re  The  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  41  (C.  C.  A.  N.  Y.). 

60.  In  re  Drayton,  13  A.  B.  R.  602,  135  Fed.  883  (D.  C.  Wis.). 

61.  In  re  Miller,  5  A.  B.  R.  184,  105  Fed.  57  (D.  C.  Iowa);  In  re  Rosser,  4  A. 

B.  R.  153,  101  Fed.  462  (C.  C.  A.  Mo.) ;  In  re  Oliver,  2  A.  B.  R.  783,  96  Fed.  85 
(D.  C.  Calif.);  impliedly,  In  re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C.  A. 
Tex.);  In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.).  See  post,  §  1816, 
et  seq. 

62.  Mueller  v.  Nugent,  7  A.  B.  R.  224,184  U.  S.  1.  See  post,  §  1823,  et  seq. 

63.  But  compare,  contra.  Smith  v.  Belford,  5  A.  B.  R.  294  (C.  C.  A.  Ohio),  on 
doctrine  of  overruled  case  of  In  re  Nugent,  5  A.  B.  R.  176,  reversed  in  Mueller 
V.  Nugent,  184  U.  S.  1. 

See  post,  §  1828,  et  seq. 

But  that  the  taking  of  property  out  of  one's  possession  and  the  restraining  of 
such  one's  use  of  it  as  owner  are  but  diflferent  acts  of  the  exercise  of  the  same 
jurisdiction,  see  In  re  Ward,  5  A.  B.  R.  215,  104  Fed.  985  (D.  C.  Mass.). 

64.  In  re  Beals,  8  A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.). 

65.  In  re  Huddleston,  1  A.  B.  R.  572  (Ref.  Ala.). 

66.  Impliedly,  but  obiter.  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  782  (C. 
CAS   D.) 

67.'  In  re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio);  In  re  Cohn,  3  A.  B.  R.  421  CD. 

C.  N.  Y.);  contra,  In  re  Shults  and  Marks,  11  A.  B.  R.  690  (Ref.  N.  Y.).  Sec 
ante,  §§  355,  391;  post,  §  1652,  et  seq. 
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§  545.  No   Jurisdiction  to  Entertain    Plenary   Actiolis. — And  the 

referee  has  no  jurisdiction  to  entertain  plenary  suits  against  third  parties  4o 
recover  property  adversely  held  or  debts  due  the  estate;®^  for  the  referee, 
though  included  within  the  term  "the  court"  by  clause  (7)  of  §  1  of  the  act, 
has  not  the  machinery  at  hand  for  the  conducting  of  a  plenary  suit,  with 
its  requirements  of  formal  service  of  process,  rule  days,  pleadings,  trial  and 
verdicts. 

A  plenary  suit  brought  by  a  trustee  in  bankruptcy  is  not  a  proceedings 
in  bankruptcy  although  it  may  be  an  action  or  proceeding,  growing  out  of  a 
bankruptcy  proceedings.  Referees  are  restricted  in  their  jurisdiction  to 
purely  "proceedings  in  bankruptcy,"  and  also  to  such  controversies  arising 
out  of  bankruptcy  proceedings  as  concern  property  within  the  possession  or 
control  of  the  bankruptcy  court. 

§  546.  May  Not  Vacate  Adjudication. — The  referee  has  not  power 
to  pass  upon  an  application  for  the  vacating  of  the  adjudication.^® 

§  547.  May  Disapprove  Election  of  Trustee. — The  referee  has  au- 
thority to  disapprove  of  the  trustee  elected  by  creditors.^** 

Division  5. 

PLEADINGS  AND   PRACTICE  BEI^ORE  REI^EREES. 

§  548.  Proceedings  before  Referee  Summary. — Proceedings  before 
the  referee  are  summary,  not  plenary.  By  this  is  not  meant  that  the  pro- 
ceedings are  ex  parte,  nor  that  they  are  conducted  without  pleadings ;  for 
the  power  of  the  court  is  invoked  in  bankruptcy  as  in  other  branches  of 
jurisprudence,  by  the  filing  of  pleadings,  and,  as  in  other  branches,  is' in 
general  to  be  exercised  only  upon  notice.  But  by  being  summary  is  meant 
that  they  proceed  by  mere  notice  and  by  orders  upon  persons  to  do  or  ab- 
stain from  doing;  and  not,  as  in  plenary  actions,  by  way  of  summons  or 
subpoena,  by  way  of  stated  rule  days  for  pleading  in  answer  and  reply,  or 
by  way  of  judgment  leviable  out  of  property. 

The  remedies  before  the  referee  are  perhaps  more  drastic  than  those 
before  a  court  which  proceeds  by  way  of  judgment  or  decree,  for  the  or- 
ders of  the  referee  are  enforceable  by  imprisonment  for  contempt.'' i     But 

68.  Horskins  v.  Sanderson,  13  A.  B.  R.  102,  133  Fed.  415  (D.  C.  Vt.) ;  In  re 
Scherber,  12  A.  B.  R.  616,  131  Fed.  121  (D.  C.  Mass.);  In  re  Grohs,  1  A.  B.  R. 
465  (Ref.  Ohio);  compare,  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976  (D.  C. 
Mass.);  quaere,  In  re  Goldberg,  1  A.  B.  R.  385  (Ref.  Utah);  In  re  Cohn,  3  A.  B. 
R.  421  (D.  C.  N.  Y.);  contra,  In  re  Shults  &'Marks,  11  A.  B.  R.  690  (Ref.  N.  Y.). 

69.  In  re  Imperial  Corp.,  13  A.  B.  R.  199  (D.  C.  N.  Y.).  But  see,  contra,  In  re 
Scott,  7  A.  B.  R.  37  (Ref.  Mass.).  And,  also,  see,  apparently  contra,  In  re 
Clisdell,  2  A.  B.  R.  424  (Ref.  N.  Y.).     See  ante,  §  430. 

70.  In  re  McGill,  5  A.  B.  R.  155,  106  Fed.  57  (C.  C.  A.  Ohio).  See  post,  | 
878,  et  seq. 

71.  See  In  re  De  Gottardi,  7  A.  B.  R.  741,  114  Fed.  328  (D.  C.  Calif.). 
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for  this  precise  reason  they  are  more  limited,  for.  when  a  remedy  is  en- 
forceable by  depriving  the  individual  of  liberty  the  court  is  bound  to  pro- 
ceed with  utmost  caution  and  only  upon  clear  proof  that  the  person  ordered 
has  the  present  capacity  to  perform.  This  principle  undoubtedly  partly 
lies  at  the  basis  of  the  rule  that  the  orders  of  the  referee  may,  in  general, 
be  made  only  concerning  property  in  the  custody  of  the  court  or  its  officers 
or  of  the  bankrupt  himself,  and  not  concerning  property  in  the  custody  of 
third  persons,  as  to  whom  plenary  action  alone  will  lie. 

Nor  has  the  Amendment  of  1903,  giving  to  the  bankruptcy  courts  juris- 
diction over  suits  for  the  recovery  from  third  parties  of  property  of  the 
estate  fraudulently  or  preferentially  conveyed,  enlarged,  in  this  particular, 
the  jurisdiction  of  the  referee.  No  more  now  than  formerly  may  the 
referee  proceed  by  judgment  or  decree  leviable  out  of  the  property  of  the 
defeated  party,  nor  by  order  against  a  third  party  concerning  property  not 
in  the  custody  of  the  bankruptcy  court  or  of  its  officers  or  of  the  bankrupt. 
The  Amendatory  Act  of  1903  conferred  power  on  the  bankruptcy  courts 
to  recover  property  of  the  estate  from  the  possession  of  third  parties,  to 
be  sure,  but  such  jurisdiction  is  to  be  exercised  only  by  plenary  action — 
formal  bill  or  petition,  with  regular  rule  days  for  pleading,  hearing  and  trial 
— in  the  ordinary  manner  of  lawsuits ;  and  not  merely  upon  such  notice  and 
hearing  as  may  appear  to  be  reasonable,  enforceable  solely  by  order  upon 
the  person  to  do  or  abstain  from  doing  particular  acts.  There  is  no  more 
machinery  provided  now,  than  formerly,  for  the  carrying  on  of  plenary 
actions  before  the  referee — no  rule  days  for  pleadings  prescribed,  no  juries 
obtainable.' 2 

Qusere,  In  re  Mullen,  4  A.  B.  R.  224,  101  Fed.  413  (D.  C.  Mass.):  "I  doubt 
if  the  forms  of  pleading  at  common  law  and  in  equity  are  applicable  to  such 
summary  proceedings.  It  may  well  be  that  the  objections  raised  by  the  demur- 
rer should  have  been  presented,  as  they  certainly  might  have  been,  in  an 
answer  to  the  merits." 

§  549.  But  Not  on  Plane  of  Depositions  before  Notaries  nor  of 
Hearings  before  Masters  in  Chancery. — Although  the  referee  is  not 
possessed  of  jurisdiction  to  entertain  plenary  actions,  yet  he  is  more  than 
■a  notary  public  or  master  in  chancery ;  he  is,  when  exercising  the  functions 
of  his  office,  "the  court."T3 

72.  Contra,  obiter,  that  the  referee  possessed  and  possesses  plenary  jurisdic- 
tion.    In  re  Murphy  (Shults  v.  Bk.),  3  A.  B.  R.  505,  98  Fed.  720  (Ref.  Mass.). 

Contra,  obiter,  that  possibly  the  referee  might  call  a  jury  to  pass  upon  the 
allowability  of  a  claim.     In  re  Rude,  4  A.  B.  R.  319,  101  Fed.  805  (D.  C.  Ky.). 

Demurrers  to  Petitions  before  Referees. — It  is  doubtful  whether  demurrer  will 
lie  to  a  summary  petition  before  a  referee,  whether  the  objection  should  not  be 
taken  by  answer.  Inferentially,  In  re  Mullen,  4  A.  B.  R.  224,  101  Fed.  413  (D. 
C.  Mass.). 

■Referees  should  so  conduct  their  proceedings  and  make  up  their  records  that 
a  full  and  fair  review  of  their  acts  may  be  had.  In  re  Romine,  14  A.  B.  R.  785, 
138  Fed.  437  (D.  C.  W.  Va.).  . 

73.  See  ante,  preceding  division  of  this  chapter.  But  compare,  In  re  Coving- 
ton. 6  A.  B.  R.  373.  110  Fed.  143  CD.  C.  N.  Car.). 
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§  550.  Hearings  Governed  by  United  States  Equity  Rules,  Where 
Act  or  Rules  Silent. — Hearings  before  referees  are  governed  by  the 
United  States  equity  rules,  where  the  special  provisions  of  the  Bankruptcy 
Act  or  the  rules  and  forms  prescribed  by  the  General  Orders  in  Bankruptcy 
of  the  Supreme  Court  or  by  local  rules,  are  silent.'^^ 

§  551.  Competency  of  Witnesses  Governed  by  United  States  Stat- 
utes, Not  by  State  Statutes. — The  competency  of  witnesses  to  testify  is 
to  be  governed  by  the  United  States  statutes  and  not  by  the  state  law.'^^ 

§  552.   Referee  to  Rule  on  Evidence  and  Admit  or  Exclude. — A 

referee  in  bankruptcy,  in  hearings  before  him,  should  rule  upon  the  admis- 
sibility and  competency  of  evidence,  and  may  exclude  evidence  deemed 
by  him  inadmissible.^^ 

In  re  Wilde's  Sons,  11  A.  B.  R.  714,  131  Fed.  142  (D.  C.  N.  Y.) :  "This  motion 
involves  the  question  whether  a  referee  in  bankruptcy  has  any  power  to  ex-- 
elude  evidence.  As  I  understand  it,  an  officer  appointed  to  simply  take  testi- 
mony for  the  use  of  the  court,  as,  for  instance,  an  examiner  in  an  equity  suit, 
has  no  jurisdiction  to  exclude  or  pass  upon  testimony.  Unless  the  parties  refer 
any  question  of  the  admission  of  testimony  to  the  court,  he  is  obliged  to  take 
all  that  is  offered.  But  I  think  that  whenever  any  officer  is  appointed  whose 
■duty  it  is  to  take  evidence  and  also  to  exercise  any  judicial  duty  in  regard 
to  it,  as  to  decide  issues  or  to  state  the  facts  or  law  in  an  opinion  or  report, 
it  is  his  right  and  his  duty  to  exclude  inadmissible  evidence  upon  objection. 
Why  should  he  admit  evidence  which  it  i^ould  be  his  duty  to  disregard  if  ad- 
mitted? Substantially  all  the  cases  in  which  evidence  is  taken  by  referees  in 
bankruptcy,  either  in  their  character  as  referees  or  as  special  commissioners, 
are  cases  in  which  they  either  decide  questions  outright  or  draw  conclusions 
from  the  evidence  in  the  shape  either  of  a  report  or  an  opinion;  and  I  think 
that  in  all  such  cases  the  referee  has  the  right  to  exclude  evidence  which  he 
deems  inadmissible.  If  error  is  committed  by  such  exclusion,  any  party  inter- 
■ested  can  take  up  the  matter  immediately  on  a  certificate,  or  can  urge  the  al- 
leged error  on'  final  hearing." 

In  re  De  Gottardi,  7  A.  B.  R.  733,  114  Fed.  328  (D.  C.  Calif.):  "The  first 
proposition  slated  in  the  bankrupts'  argument,  that  a  referee  is  clothed  with 
important  powers,  among  them  that  of  determining  objections  to  testimony, 
has  been  approvingly  adopted  by  text  writers,  and  is  unquestionably  sound. 
Jurisdiction  to  hear  and  determine  issues  of  fact  necessarily  implies  power  to 
pass  upon  the  admissibility  of  testimony." 

It  has,  however,  been  held,  apparently  contra,  that  the  referee  must  take 
down  all  the  evidence,  simply  noting  the  objections  thereto.'^^ 

74.  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  119  Fed.  531  (D.  C. 
N.  Car.). 

75.  Smith  v.  Township,  17  A.  B.  R.  748  (C.  C.  A.  Mich.). 

76.  In  re  Kaiser,  3  A.  B.  R.  767,  99  Fed.  689  (D.  C.  Minn.). 

77.  Compare,  In  re  Rauchenplat,  9  A.  B.  R.  763  (D.  C.  Porto  Rico). 
Compare,  In  re  Lipset,  9  A.  B.  R.  32,  119  Fed.  379   (Ref.  N.   Y.).     Referee 

Wise  held  in  this  case  that  the  referee,  acting  as  special  commissioner  on  dis- 
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Compare,  to  same  effect,  obiter.  Bank  v.  Johnson,  16  A.  B.  R.  208,  143  Fed. 
463  (C.  C.  A.  W.  Va.,  reversing,  on  this  point.  In  re  Romine,  14  A.  B.  R.  785): 
"We  cannot  concur  in  the  decision  of  the  District  Court  that  a  referee  'acting 
in  his  character  as  referee  or  as  special  commissioner  has  the  right  to  exclude 
evidence  which  he  deems  inadmissible.'  For  this  holding  In  re  Wilde's  Sons, 
11  Am.  B.  R.  714,  131  Fed.  143,  is  cited,  and  the  learned  judge  states  there  are 
m:iny  cases  to  the  contrary.  Even  if  the  conflicting  decisions  are  considered, 
the  general  orders  passed  by  the  Supreme  Court  are  controlling;  they  have  the 
lOrce  of  the  statute,  are  made  pursuant  to  express  authority  in  the  statute. 
The  same  question  was  raised  in  In  re  Sturgeon,  14  Am.  B.  R.  681,  139  Fed. 
608.     *     *    * 

"No  amount  of  argument  could  make  the  matter  plainer.  Any  one  who  will 
can  understand." 

But  the  contra  holding,  though  strongly  supported,  certainly  cannot  be 
the  true  rule.  Jf  referees  are  without  power  to  exclude  questions  and  an- 
swers, license  will  run  riot  in  the  referee's  hearings  and  very  bedlam  be 
let  loose.  It  is  easy*enough  to  say  all  questions  and  answers  are  to  be  taken 
■down  and  objections-  be  simply  noted — all  for  the  convenience  of  possible 
review,  the  exceptional  case — but  the  carrying  out  of  the  doctrine  would 
lead  to  insufferable  abuses.  A  reasonable  construction  of  the  rule  simply 
is  that  the  referee  should  admit  or  exclude  evidence,  as  the  case  may  be, 
but  in  cases  of  exclusion  should  take  down,  if  requested,  the  answer  the 
proponent  says  he  expected,  which,  undoubtedly,  the  witness  himself  might 
be  asked  to  frame.  Such  rule  is  sensible,  appropriate  and  long  established, 
and  sufficiently  conveniences  the  reviewing  courts  and  protects  the  rights  of 
all  parties. 

And  it  is  true  that  the  referee  should  take  the  answer,  so  that  the  dis- 
trict judge  on  review  may  be  able  to  rule  without  sending  the  matter  back 
to  the  referee.''® 

In  re  Romine,  14  A.  B.  R.  785,  138  Fed.  437  (D.  C.  W.  Va.) :  "It  is  clear  to 
me  that  in  taking  testimony  the  referee  must  have  it  taken  down,  preferably  in 
narrative  form,  but,  upon  objection  raised,  it  is  his  duty  to  require  the  matter 
to  be  presented  by  question  to  which  the  objection  and  reason  thereof  is  to  be 
Clearly  but  briefly  noted;  then  to  enter  his  ruling  thereon  as  to  whether  pro{)er 
or  not,  and  although  he  may  rule  it  to  be  improper,  yet  allow  it  to  be  answered." 

Undoubtedly  the  taking  down' of  the  answer  after  objection  sustained 
imder  Rule  XXII  is  no  more  cumbersome  than  the  familiar  practice,  in 
other  courts,  of  counsel  stating  in  the  record,  after  objection  has  been  sus- 
tained to  the  question,  what  it  is  expected  the  answer  to  the  question  would 

charge,  although  he  might  rule  upon  the  admissibility,  nevertheless,  should  take 
down  all  the  evidence. 

Also  compare,  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  119  Fed. 
531  (D.  C.  N.  Car.).  In  this  case  it  was  held,  that  on  simple  objection  the 
referee  must  not  excuse  ^  witness  from  answering,  but  must  note  the  objection 
and  take  the  answer.  - 

Compare,  to  same  effect,  In  re  Sturgeon,  14  A.  B.  R.  681,  139  Fed.  608  (C.  t. 
A.  N.  Y.) ;  compare,  to  same  effect,  Blease  v.  Garlington,  93  U.  S.  1. 

78.   Gen.  Order  XXII. 
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have  been,  thus  exhibiting  to  the  reviewing  court  the  materiality  of  the 
answer  and  the  prejudice  resulting'  from  its  exclusionJ^  It  is  doubtful 
whether  the  answer  should  be  taken  however  unless,  after  objection  is  sus- 
tained, exception  is  taken  to  the  ruling.  Any  less  strict  rule  would  simply 
lead  to  license  and  interminable  confusion  and  prolonged  examination,  such 
as  perhaps  was  the  situation  in  the  case  In  re  Romine,  14'  A.  ^.  R.  789 ; 
the  remedy  for  which,  suggested  in  the  court's  opinion,  would  hardly  be 
adequate. 

But,  in  any  event,  the  referee  may  absolutely  exclude  repetitions  of  the 
same  questions  and  answers. 

In  re  Romine,  14  A.  B.  R.  789,  138  Fed.  437  (D.  C.  W.  Va.) :  "I  am  persuaded, 
.  however,  that  he  is  not  called  upon  to  suffer  and_  allow  counsel  *  *  *  to  ask 
and  permit  witnesses  to  answer  the  same  question,  over  and  over  again,  whereby 
time  is  unnecessarily  consumed  and  costs  incurred;  but  that  upon  his  noting  the 
fact  that  the  question  has  been  once  answered,  or  the  demand  to  answer  has 
once  been  positively  refused,  the  court  will  justify  him  in  preventing  vain  repe- 
tition." 

And  it  is  to  be  noted  that  almost  all  the  cases  holding  the  referee's  func- 
tion to  be  limited  to  merely  noting  the  objections  and  nevertheless  taking 
the  answers,  have  been  cases  where  the  referee  has  not  been  acting  as  such 
in  contested  cases  before  him,  but  where  he  has  been  acting  as  special 
rriaster  on  discharge  or  as  master  commissioner  taking  depositions  for  use 
elsewhere. 

■§  553.  Referee  to  Hear  Evidence. — The  referee  must  be  present  and 
hear  the  evidence,  whenever  he  is  to  decide  upon  the  weight  of  it  f  but  in 
purely  fprmal  hearings  his  presence  may  be  waived. 


Credibility  oif  Witnesses  and  Evidence  on  Hearings  in  Bankruptcy. 

§  554.  Untrustworthy,  Though  Uncontradicted,  Testimony  May  Be 
Rejected. — Oral  admissions,  denied  and  uncorroborated,  may  be  not  suffi- 
cient to  support  a  claim.^'  And  the  bankrupt's  uncorroborated  testimony 
as  to  the  precise  time  of  his  becoming  insolvent  should  be  received  with 

79.  See,  to  same  effect.  In  re  Upset,  9  A.  B.  R.  32,  119  Fed.  379  (Ref.  N.  Y.); 
also,  to  same  effect,  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  119 
Fed.  531  (D.  C.  N.  C). 

80.  In  re  Wilde's  Sons,  11  A.  B.  R.  714,  131  Fed.  143  (D.  C.  N.  Y.). 

As  to  manner  of.  taking  exceptions,  to  the  referee's  rulings  and  as  to  review  of 
same,  see  post,  §  3839,  "Review  of  Referee's  Orders." 

As  to  procedure  in  the  general  examination  of  the  bankrupt  and  witnesses, 
see  post,  "General  Examination  of  Bankrupt  and  Witnesses,"  §  1525,  et  seq. 

As  to  proper  parties  in  hearings'  before  referee,  see  various  sulijects  con- 
cerned. 

As  to  right  to  inspect  documents,  etc.,  see  post,  §  915. 

81.  In  re  Kaldenberg,  5  A.  B.  R.  6,  105  Fed.  233  (D.  C.  N.  Y.). 

1  Rem  B— 22 
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caution.82  gyen  uncontradicted  testimony  in  support  of  a  claim  may  be 
so  unsatisfactory  that  it  may  be  rejected  and  the  claim  be  disallowed,,  al- 
though the  objectors  may  have  been  under  the  burden  of  rebutting  the  prima 
facie  case  made  by  the  deposition  for  proof  of  the  claim.^^ 

To  same-effeet,  In  re  Domenig,  11  A.  B.  R.  555,  128  Fed.  146  (D.  C.  Pa.): 
"Much  will  necessarily  depend  on  the  manner  of  the  witness  while  under  ex- 
amination, and  referees  should  feel  themselves  obliged  to  consider  of  their  own 
motion  the  credibility  of  the  witness  and  of  the  story  that  is  told,  even  if  there 
should  be  no  opposing  testimony.  The  mere  fact  that  the  witness  has  not  been 
contradictC'd  does  not  require  the  acceptance  of  the  testimony." 

§  555.  But  Mere  Circumstances  of  Suspicion  Insufficient  for  Re- 
jection.— But  uncontradicted  testimony  is  to  be  given  weight  as  proof  of 
the  facts  testified  to  although  circumstances  of  suspicion  may  exist,  so  long 
as  such  circumstances  fall  short  of  making  the  testimony  incredible.^* 

§  556.  Dealings  between  Near  Relatives  to  Be  Scrutinized  with 
Care. — The  rules  governing  the  dealings  between  near  relatives  apply  to 
contests  over  the  allowance  of  claims  in  bankruptcy.  They  are  to  be  scruti- 
nized with  care.85 

In  re  Domenig,  11  A.  B.  R.  555,  128  Fed.  146  (D.  C.  Pa.):  "Undoubtedly 
contracts  of  this  kind  between  husband  and  wife  ought  to  be  scrutinized  with 
the  utmost  vigilance,  and  should  never  be  allowed  unless  the  evidence'is  clear 
and  convincing  in  every  particular.  Ordinarily,  there  is  little  evidence  to  sup- 
port them,  except  the  testimony  of  the  husband  and  the  wife  themselves,  and 
the  husband  is  usually  interested  nearly  as  much  as  the  wife  in  favor  of  her 
claim." 

Inferentially,  but  obiter.  Union  Trust  Co.  v.  Bulkeley,  18  A.  B.  R.  43,  150 
F'ed.  510  (C.  C.  A.  Mich.):  "It  is  subject  to  some  criticism,  such  as  that  the 
parties  were  related  by  marriage,     *     *     *     " 

§  557.  Also,  Obligations  Given  by  Bankrupts  on  Eve  of  Bank- 
ruptcy.— Likewise,  written  obligations  and  acknowledgments  of  indebted- 
ness given  by  bankrupts  during  the  period  of  insolvency  immediately  pre- 
ceding bankruptcy  are  to  be  subjected  to  close  scrutiny  and  should  not 
be  upheld  where  they  are  not  supported  by  good  and  sufficient  considera- 
tion.86 

§  558.  Schemes  to  Charge  Partnership  Assets  with  Individual  Lia- 
bilities.— Any  scheme  or  device  resorted  to  by  persons  in  contemplation 
of  bankruptcy  for  the  purpose  of  charging  partnership  assets  with  the  in- 
dividual liabilities  of  the  partners  is  violative  of  the  provisions  of  the  Act. 

82.  In  re  Linton,  7  A.  B.  R.  676'(Ref.  Tex.). 

83.  In  re  Cannon,  14  A.  B..  R-.'  114,  133  Fed.  837  (D.  C.  Pa.). 

84.  Inferentially,  Union  Trust  Co.  v.  Bulkley,  18  A.  B.  R.  43,  150  Fed.  51C 
(C.  C.  A.  Mich.). 

85.  In  re  Wooten  9  A.  B.  R.  247,  118  Fed.  670  (D.  C.  N.  Car.). 

86.  In  re  Brewstiir,  7  A,  B.  R.  436  (Ref.  N.  Y.). 
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In  re  Jones  &  Cook,  M  A.  B.  R.  141  (D.  C.  Mo.) :  "The  physical  and  undis- 
puted facts  surrounding  the  case  are  also  in  my  opinion,  sufficient  to  stamp  the 
transaction  as  fraudulent  within  the  meaning  of  the  Bankruptcy  Act.  The  two 
•endorsements  were  made  at  the  time  the  firm  was  in  an  embarrassed  financial 
<;ondition.  They  were  also  made  without  any  new  consideration  moving  from 
the  individual  creditor  t-o  the  firm,  and  they  were  made  within  four  months 
prior  to  the  time  when  the  members  of  the  firm  petitioned  voluntarily  to  be 
.adjudicated  bankrupts.  The  endorsements  were  also  made  in  favor  of  relatives. 
Under  this  state  of  facts,  it  is  impossible  to  believe  that  the  parties  intended 
anything  less  than  to  gain  an  unconscionable  and  unlawful  advantage  over 
partnership  creditors  in  violation  of  the  spirit  and  meaning  of  the  Bankruptcy 
Act.  If  authority  for  the  conclusion  reached  in  this  case  were  needed,  it  can 
ie  found  in  In  re  Lane,  10  Bank  Reg.  135,  14  Fed.  Cas.  1070  (No.  8044)." 

§  559.  Agent's  Admission  Not  Binding  unless  within  Scope. — The 
admissions  of  an  agent  are  not  binding  on  his  principal,  unless  within  the 
scope  of  his  authority.  Thus,  the  husband's  admissions  of  his  wife's  in- 
solvency, while  acting  as  manager  of  her  business,  have  been  held  not  com- 
petent.8^ 

'    Division  6. 
Records  of  Bankruptcy  Proceedings  and  Orders  of  ReferEE. 

§  560.  Records  and  Files  in  Bankruptcy. — The  manner  of 
Teeording  cases  by  copying  into  one  book  all  papers  in  the  case  and 
all  orders  entered  does  not  prevail  in  bankruptcy  proceedings  in  the  ad- 
ministration of  the  estate.  A  very  much  looser  but  much  more  econoniical 
system  prevails.  Under  the  old  law  of  1867  it  seems  that  the  records  of 
bankruptcy  cases  were  even  less  permanent  than  under  the  present  law. 

Under  the  old  law  of  1867  there  was  very  little  writing  into  books :  the 
orders  of  the  court  and  of  the  registrar  and  the  accounts  of  the  officers, 
proofs  of  claims,  etc.,  were  simply  filed  with  a  red  tape  around  them  in 
the  archives  of  the  District  Court  and  there  allowed  to  moulder.  The 
present  law  makes  no  provision  for  recording  the  proceedings  in  one  docket, 
except  that  the  appearances  before  the  District  Judge  and  the  filing  of 
pleadings  and  orders  and  their  transmission  to  and  return  from  the  referee 
in  charge  are  noted  on  the  record.  No  papers  are  copied  into  the  record 
•even  yet,  but  under  the  present  law  provision  is  made  that  the  referee 
shall  keep  a  little  record  book  or  books — a  separate  book  or  books — for 
each  case,  in  which  the  filing  of  papers  shall  be  entered  and  orders  made 
by  him  be  copied.^® 

87.  Duncan  v.  Eandis,  5  A.  B.  R.  652,  106  Fed.  839  (C.  C.  A.  Pa.). 

88.  Bankr.  Act,  §  43. 

Records  of  Referees. — "The  records  of  all  proceedings  in  each  case  before  a 
referee  shall  be  kept  as  nearly  as  may  be  in  the  same  manner  as  records  are 
now  kept  in  equity  cases  in  circuit  courts  of  the  United  States." 

"A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a  separate  book  or 
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Inferentially,  In  re  Carr,  8  A.  B.  R.  635  (D.  C.  N.  Car.):  "A  final  settlement 
of  the  bankrupt's  estate  will  not  be  ordered  until  a  full  and  complete  record  of 
the  proceedings  is  made,  showing  that  they  have  been  conducted  in  accordance 
with  the  requirements  of  the  statute  and  the  general  orders  of  the  Supreme 
Court  and  the  district  rules,  and  a  balance  sheet  is  presented  which  can  be  un- 
derstood, and  from  which  the  bankrupt  and  his  creditors  can  see  what  has  been 
done  with  the  money." 

§  561.  Orders  of  Referees. — Referees  act  through  orders.  They  do 
not  render  "judgments"  nor  "decrees ;"  they  enter  "orders."  Without  the 
entry  of  an  order,  neither  the  judge  nor  the  upper  courts  will  review  the 
decision  of  a  referee.** 

§  562.  Order  to  Recite  Notice,  Appearance  and  Hearing,  etc. — In 

all  orders  made  by  a  referee,  it  shall  be  recited,  according  as  the  facts  may 
be  that  notice  was  given  and  the  manner  thereof;  or  that  the  order  was 
made  by  consent ;  or  that  no  adverse  interest  was  represented  at  the  hearing ; 
or  that  the  order  was  made  after  hearing  adverse  interests.*" 

In  re  Saxton  Furnace  Co.,  14  A.  B.  R.  483  (D.  C.  Pa.):  "A  general  state- 
ment by  a  referee  that  notice  of  an  applicatiomfor  the  sale  of  assets  free  from 
hens  was  given  to  each  and  every  general  creditor  and  lien  creditor  is  insuffi- 
cient, the  record  must  disclose  affirmatively  that  every  creditor  whose  lien  will 
be  discharged  by  the  sale  has  received  due  notice  of  the  application." 

§  563.  Referee  May  Vacate  or  Modify  Orders  or  Findings.— The 

referee  has  jurisdiction  to  modify  his  findings. 

In  re  Hawley,  8  A.  B.  R.  629  (D.  C.  Iowa):  "I  can  see  no  good  reason  why 
the  referee,  before  he  completed  his  record  and  after  the  evidence  had  been 
written  out,  might  not  review  the  same.  Undoubtedly  it  would  have  been  the 
better  practice,  had  the  referee  given  notice  to  the  counsel,  so  that  they  might 
be  reheard,  before  making  the  change  in  the  valua.tion  placed  upon  the  land;  but 
that  fact  does  not  sustain  the  position  taken  by  counsel  for  creditors  that  the 
referee  is  bound  by  the  first  conclusion  reached  upon  the  question  of  the  value 
of  the  land,  and  cannot  modify  the  same  to  accord  with  his  conclusion  after  a 
review  of  the  evidence,  when  written  out  for  his  consideration." 

The  referee  has  jurisdiction  to  vacate  or  modify  his  orders.*^  But  it  is 
a  question  whether  he  has  such  jurisdiction  after  the  case  has  been  carried 

books,  and  shall,  together  with  the  papers  on  file,  constitute  the  records  of  the 
case." 

"The  book  or  books  containing  a  record  of  the  proceedings  shall,  when  the 
case  is  concluded  before  the  referee  be  certified  to  by  him,  and  together  with 
Buch  papers  as  are  on  file  before  him,  be  transmitted  to  the  court  of  bankruptcy 
and  shall  there  remain  as  a  part  of  the  records  of  the  court." 

Referees  should  so  conduct  their  proceedings  and  make  up  their  records  that 
a  full  and  fair  review  may  be  made  of  their  actions.  In  re  Romine,  14  A.  B.  R. 
788  (D.  C.  W.  Va.). 

89.  See  post,  §  2825,  et  seq.,  "Appeals  and  Error." 

90.  Supreme  Court's  General  Order,  No.  XXIII.  Compare,  inferentially.  In, 
re  Abbey  Press,  13  A.  B.  R.  16,  134  Fed.  51  (C.  C.  A.  N.  Y.). 

91.  Compare,  First  Nat'l  Bk.  v.  State  Bk.,  12  A.  B.  R.  440  (C.  C.  A.  Mont.). 
Also  compare,  analogously.  In  re  Orman,  5  A.  B.  R.  698  (C.  C.  A.  Ala.). 
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up  for  review.  Yet,  since  the  case  is  not  carried  up  from  the  referee  on 
appeal,  it  would  seem  the  "whole  case"  was  not  taken  away  and  is  still  pend- 
ing before  the  referee.  After  the  filing  of  the  petition  for  review, 
the  reieree  still  has  jurisdiction  to  dismiss  an  application  on  request 
■of  the  applicant.^2  Rehearing  need  not  be  granted  unless  for  a  proper 
cause.^'  The  referee  may  sua  sponte  let  in  additional  evidence  in  the  in- 
"terest  of  justice.®* 

gg-'Inferentially,  In  re  Orman,  5  A.  B.  R.  698  (C.  C.  A.  Ala.). 

93.  Instance,  In  re  Royal,  7  A.  B.  R.  636  (D.  C.  N.  C),  where  no  newly- 
discovered  evidence  was  produced  and  no  exceptions  had  been  filed  to  the  find- 
ings of  fact. 

94.  Geo.  Carroll  &  Bro..Co.  v.  Young,  9  A.  B.  R.  643. 


CHAPT]5R  XVIII. 
Notices  to  Creditors. 

Synopsis  of  Chapter. 

§  564.  Notices  to  Creditors,  Valuable  Feature  of  Act. 

§  565.  Ten  Days  Notice  by  Mail  to  Creditors. 

§  566.  Notices  by  Mail  Postage  Free. 

§  567.  Notice  to  All  Scheduled  and  All  Filing  Claims. 

§  568.  Notice  by  Publication. 

§  569.  Notices  to  Be  Given  by  Referee. 

g  570.  Notice  to  State  Object,  Time  and  Place. 

§  564.  Notices  to  Creditors,  Valuable  Feature  of  Act. — The  next 
step  in  the  proceedings  is  the  fixing  of  the  time  and  place  for  the  first  meet- 
ing of  creditors  and  the  issuance  and  mailing  of  notices  to  them,  and  the 
publication  of  notice  thereof  in  the  newspapers;  all  which  bring 'up  nat- 
urally the  subject  of  notices  to  creditors.  Before  the  passage  of  the  bank- 
ruptcy law,  one  of  the  greatest  abuses  in  the  ordinary  administration  of 
insolvent  estates  was  the  rushing  through  of  improper  sales  of  assets  and 
of  improper  distributions  of  the  proceeds.  Thus,  repeatedly  it  would  hap- 
pen that  the  insolvent  debtor,  on  the  eve  of  assignment,  would  make  a  pref- 
erential mortgage  or  conveyance  to  some  favored  creditor,  frequently  a 
relative  or  friend,  and  would  make  the  assignment  itself  moreover,  to  his- 
attorney  or  to  some  relative  or  friend  who  would  be  most  likely  to  act  ia 
the  debtor's  interest  and  then,  after  the  assignment  was  made  and  this  as- 
signee placed  in  charge,  all  parties,  except  the  unpreferred  and  unsecured 
and  unfortunate  general  creditors,  forthwith  would  conspire  together  to- 
work  through  some  secret  sale,  usually  at  needless  sacrifice,  to  some  one 
-acting  in  the  debtor's  interest  or  in  the  interest  of  some  special  clique.  Fre- 
quently, indeed,  the  debtor  himself  would  thereupon  be  hired  as  agent  or 
manager  and  would  go  on  with  the  business  as  formerly,  his  frustrated  gen- 
eral creditors  looking  on  without  recourse  and  watching  the  proceeds  of 
their  own  goods  thus  being  dealt  out  under  the  guise  of  court  proceedings 
to  the  favored  creditors  and  relatives. 

Thus  it  is  that  one  of  the  most  valuable  features  of  the  Bankruptcy  Act 
is  its  requirement  that  notice  by  mail  be  given  to  all  creditors  of  virtually 
every  important  step  in  the  proceedings. 

Compare,  Birkett  v.  Columbia  Bank,  12  A.  B.  R.  691,  195  U.  S.  345:  "In  my 
opinion  there  are  features  in  the  present  Bankruptcy  Act,  which  differentiat-' 
it  fro-n  preceding  acts  and  which  indicate  a  legislative  intent  that  greater 
strictness  shall  prevail  in  notifying  the  creditor  of  the  various  proceedings  in 
bankruptcy." 

§  565.  Ten  Days  Notice  by  Mail  to  Creditors.— Creditors^ are  to  be 
given  pt  least  ten  days  notice  by  mail,  to  their  respective  addresses  as  they 
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appear  in  the  list  of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the 
papers  in  the  case  by  the  creditors  ;i  unless  they  waive  notice  in  writing,  of 

(1)  All  examinations  of  the  bankrupt  ;2 

(2)  All  hearing  upon  applications  for  the  confirmation  of  compositions; 
or  the  discharge  of  bankrupts  ;3 

(3)  All  meetings  of  creditors  ;* 

(4)  All  proposed  sales  of  property  -^ 

(5)  The  declaration  and  time  of  payment  of  dividends;* 

(6)  The  filing  of  the  final  accounts  of  the  trustee,  and  the  time  when  and 
the  place  where  they  will  be  examined  and  passed  upon  ;^ 

(7)  The  proposed  compromise  of  any  controversy;* 

(8)  The  proposed  dismissal  of  the  proceedings.* 

It  is  readily  seen  that,  if  a  creditor  would  file  away  these  various  notices 
as  he  receives  them,  he  would  have  a  fair  history  of  the  case  as  it  progresses, 
without  the  necessity  of  personally  attending  court  at  all  or  of  having  a 
.representative  in  attendance  ;i*and  seldom  are  complaints  heard,  under  the 
present  law,  that  creditors  have  been  kegt  in  the  dark  as  to  the  importarit 
steps  in  the  progress  of  the  administration  of  insolvent  estates. 

§  566.  Notices  by  Mail  Postage  Free. — Some  of  the  forms  of  notices 
sent  to  creditors  in  conformity  with  this  provision  are  given  in  the, appendix. 
The  notices  are  inclosed  in  penalty  envelopes  and  sent  by  mail,  for  the  gov- 
ernment gives  the  freedom  of  the  mails  to  bankruf)tcy  proceedings. 

Nothing  illustrates  more  forcibly  that  bankruptcy  proceedings  are  pro- 
ceedings in  rem  than  the  provisions  relative  to  notices.  Were  the  proceed- 
ings not  in  rem  it  would  be  doubtful  v^hether  notice  by  .mail  would  con- 
stitute "due  process  of  law."  Being  in  rem  it  is  to  be  conceded  that  only 
such  notice  as  the  statute  provides  for  is  necessary  and  that  the  statute- 
could  provide  for  no  notice  at  all  to  creditors,  as  indeed  was  the  case  with, 
our  preceding  Bankruptcy  Acts. 

§  567.  Notice  to  All  Scheduled  and  to  All  Filing  Claims. — Notice 
must  be  sent  to  all  creditors  who  have  been  scheduled  or  who  have  filed 
claims  although  not  scheduled.     Notices  must  be  sent  to  those  who  are 

1.  Bankr.  Act,  §  58  (a). 

8.  See  post,  §  1535. 

3.   See  post,  §§  2345,  2414,  subjects  of  "Composition''  and  "Discharge." 

i.   Death  of  trustee  elect  before  qualifying  while  first  creditors'  meeting  stilk 
iu  session  will  not  require  new  notice.     In  re  Wright,  2  A.  B.  R.  497,  95   Fed 
807  (Ref.  N.  Y.). 

5.  See  post,  §  1931,  et  seq.,  subject  of  "Sale  of  Assets." 

6.  See  post,  §  220,6,  et  seq.,  subject  of  "Dividends." 

7.  See  post,  §  2295,  et  seq.,  "Final  Meetings  of  Creditors." 

8.  See  post,  §  926. 

9.  See  ante.  §  419. 
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scheduled  but  who  have  not  filed  their  claims  although  the  year  within 
which  to  file  proofs  of  claim  has  elapsed  and  such  creditors  ,  could  not 
participate  in  the  dividends.  This  is  so  because,  although  such  creditors 
are  debarred  from  participation  in  the  estate,  yet  they  are  still  "parties  in 
interest,"  entitled  to  oppose  the  discharge,  and,  as  such,  entitled  to  partici- 
pate in  the  examination  of  the  bankrupt  for  discovery  of  facts  preventing 
his  discharge,  and  also  to  be  notified  of  other  matters  that  they  may  see  to 
it  that  the  estate  is  duly  and  economically  administered  and  the  bankrupt's 
other  indebtedness  reduced  as  much  as  possible.  Moreover,  the  statutory 
words  are  explicit  and  without  exception,  i" 

§  568.  Notice  by  Publication. — The  Act.  also  provides  for  the  pub- 
lication of  notices.i^  Indeed,  it  is  mandatory  to  publish  notice  of  the  first 
meeting  of  creditors  at  least  once,  and  the  last  publication-  must  be  not  later 
than  one  week  before  the  meeting  time.^^  Other  notices  are  to  be  pub- 
lished as  the  court  may  direct.  "^^ 

§  569.  Notices  to  Be  Given  by  Referee. — All  notices  are  to  be  given 
by  the  referee  unless  otherwise  prdered  by  the  judge.^* 

§'570.  Notice  to  State  Object,  Time  and  Place. — Naturally,  the  no- 
tice should  state  the  matter  in  hand  and  the  time  and  place  of  considering 
the  same. 

10.  Apparently,  contra,  obiter,  Clark  v.  Pidcock,  12  A.  B.  R.  315  (C.  C.  A.  N. 
J.),  where  the  court  evidently  assumes  (obiter)  that,  after  the  expiration  of  the 
statutory  year  for  proving  claims,  only  those  creditors  who  have  proved  their 
claims  are  entitled  to  notice  of  the  appointment  of  trustee.  Yet,  in  that  in- 
stance, the  bankrupt  never  received  his  discharge,  and  a  creditor  who  had  not 
proved  his  claim  was  nevertheless  interested  in  the  proper  administration  of  the 
estate  so  that  he  himself  might  have  the  fewer  creditors  with  whom  to  share 
future  assets  of  the  bankrupt. 

11.  Bankr.  Act,  §  58  (b) :  "Notice  to  creditors  of  the  first  meeting  shall  be 
published  at  least  once  and  may  be  published  such  number  of  additional  times 
as  the  court  may  direct;  the  last  publication  shall  be  at  least  one  week  prior  to 
the  date  fixed  for  the  meeting.  Other  notices  ma.y  be  published  as  the  court 
shall  direct." 

12.  Bankr.  Act,  §  58  (b),  supra. 

13.  Bankr.  Act,  §  58  (b),  supra. 
U.  Bankr.  Act,  §  58  (c). 
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§  571.  Creditors'  Meetings  Valuable  Feature  of  Modern  Bank- 
ruptcy Law. — Another  distinguishing  and  valuable  feature  of  modern 
bankruptcy  law  is  its  provision  for  calling  creditors  together  in  meetings 
for  the  purposes  of  electing  a  trustee  to  administer  the  estate,  of  examining 
the  bankrupt  and  other  witnesses,  of  hearing  reports  of  receivers  and  trus- 
tees, and  in  general  of  consulting  together  for  the  care  and  protection  of 
the  estate,  §  55,  clause  C,  providing  that : 

"The  creditors  shall  at  each  meeting  take  such  steps  as  may  be  pertinent  and 
necessary  for  the  promotion  of  the  best  interests  of  the  estate  and  the  enforce- 
ment of  ,this  Act." 

Under  the  old  regime  the  insolvent  debtor,  through  liis  appointee,  the 
assignee,  usually  controlled  the  administration,  and  general  creditors  had 
little  voice  in  it  and  usually  felt  their  presence  not  desired;  and  it  seemed 
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frequently  that  the  assignee  and  the  preferred  creditor  or  creditors  were  in 
a  tacit  understanding  to  slight  and  thwart  the  unfortunate  general  creditor. 
In  bankruptcy  it  is  quite  different.  Not  only  do  the  creditors  elect  their 
own  trustee,  but  he  is  elected  by  the  creditors  whose  claims  are  not  secured 
nor  preferred ;  the  administration  is  essentially  an  administration  by  gen- 
eral creditors,  by  the  unprotected  creditors.^ 

In  re  Etheridge  Furn.  Co.,  1  A.  B.  R.  115,  93  Fed.  -329  (D.  C.  Ore.) :  "To  allovv 
the  ba,  ..pt  to  select  the  trustee  to  administer  upon  his  estate,  instead  of  the 
creditors,  as  provided  in  the  Bankrupt  Act,  or  to  allow  the  State  to  take  juris- 
diction of  the  estate  of  the  bankrupt  and  administer  and  distribute  it,  would 
effectually  destroy  the  efficiency  of  any  bankrupt  act  that  might  be  enacted 
by  Congress,  and  thus  effectually  destroy  the  pow|r  granted  to  Congress  to- 
pass  a  bankrupt  act." 

In  re  Henschel,  6  A.  B.  R.  29,  109  Fed.  861  CRef.  N.  Y.):  "I  am  also  con- 
vinced, and  it  will  hardly  be  gainsaid,  that  the  enactment  of  the  present  bankrupt 
law  is  due  to  the  greater  extent  of  the  evils  which  existed  under  the  former 
systems  of  state  assignments,  bills  of  sale  and  deeds  of  trust,  whereby  the  in- 
solvent debtor  could  select  his  own  assignee  or  trustee  to  dispose  of  his  assets,, 
among  a  favored  iew  of  his  creditors,  and  thereby  discriminate  against  the  main- 
body  of  creditors  or  against  any  number  of  creditors;  and  it  is  merely  the  state- 
ment of  a  self-evident  truth,  to  hold  that  if  by  any  means  whatsoever  the  bank- 
rupt would  be  able  to  control  the  selection  of  his  trustee  in  bankruptcy,  that  the 
true  intent  and  spirit  of  the  bankrupt  law  would  be  thereby  violated  in  a  very 
important  direction,  and  its  usefulness  impaired,  if  such  an  evil  were  allowed  to 
be  tolerated,  and  thereby  established  as  part  of  the  procedure,  in  bankruptcy."' 

Obiter  In  re  Gutwillig,  1  A.  B.  R.  391,  92  Fed.  337  (C.  C.  A.):  "The  general 
purpose  of  bankrupt  laws,  and  of  the  present  act  is  not  only  to  administer  the 
fissets  of  insolvent  debtors  on  the  basis  of  equality  but  to  secure  that  result 
by  giving  to  the  creditors,  and  not  to  the  debtor,  the  selection  of  the  person  .to- 
be  entrusted  with  the  administration." 

But  it  must  not  be  thought  that  bankruptcy  proceedings  to  any  con- 
siderable extent  are  conducted  by  vote  of  creditors.  The  conclusion  must 
not  be  jumped  at  that  they  are  a  species  of  town  meeting,  where  creditors 
get  together  and  pass  upon  rights  by  the  ballot,  nor  that  creditors  are  like- 
a  jury,  receiving  instruction  from  the  court  and  then  going  into  session  by 
themselves.  In  practice,  it  will  be  found  that  bankruptcy  proceedings  are 
conducted  like  any  other  judicial  proceedings,  and  that  the  court  passes- 
upon  the  rights  of  the  litigants  after  due  consideration  of  the  evidence  and 
arguments  of  counsel,  upon  pleadings  properly  filed';,  and  that  creditofs- 
ordinarily  will  not  be  asked  to  vote,  nor  be  allowed  to  vote,  nor  even  to- 
be  heard,  except  in  the  usual  manner  of  court  proceedings ;  and  that  ordi- 
narily their  vote  is  not  conclusive  but  merely  advisory,  except  in  cases  of 
the  election  of  trustee,  etc.^ 

* 

1.  Compare  disadvantages  of  the  rule,  In  re  Columbia  Iron  Wks.,  14  A.  B. 
R.  529,  142  Fed.  234  (D.  C.  Mich.).  Also  compare,  as  to  disadvantages  of  rul;^ 
In  re  Sumner,  4  A.  B.  R.  123,  101  Fed.  224  (D.  C.  N.  Y.). 

2.  In  re  Heyman,  5  A.  B-  R.  808,  104  Fed.  677  (D.  C.  N.  Y.). 
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Compare,  In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  529,  530,  143  Fed.  243  (D. 
C.  Mich.) :  "These  differences  seem  to  be  due  in  part  to  a  misconception  of  the 
powers  of  creditors  and  of  trustees,  and  to  conflicts  of  interests  and  judgment 
in  regard  to  m.atters,  the  disposition  pf  which  belongs  to  the  court.     *     *     * 

"This  controversy,  and  that  relative  to  the  question  whether  the  property 
should  be  sold  in  bulk  or  in  parcels,  are  matters  for  determination  by  the  court 
and  not  by  vote  of  creditors." 

Nevertheless-  it  is  a  valuable  right,  that  at  such  meetings  creditors  may 
he  heard  in  making  suggestions  for  the  practical  administration  of  the 
estate  for  the  benefit  of  the  trustee.  And  yet,  even  as  to  that,  they  may  not 
dictate  to  him,  their  rights  being  simply  advisory  at  best. 

In  actual  practice  there  are  only  two  things  that  creditors  have  control 
over  as  matter  of  right,  namely,  the  election  of  a  trustee  and  the  fixing 
of  the  amount  of  his  bond.  This  is  as  far  as  the  absolute  right  of  creditors 
to  conduct  proceedings  extends.  They  have  not  even  the  right  to  vote  on 
the  question  as  to  whether  an  adjournment  should  be  had ;  the  court  will 
rule  on  that  question.  Nor  may  they  pass  on  the  qualifications  of  the  surety 
after  they  have  fixed  the  bond;  the  court  will  rule  on  that  also.  Their 
right  extends  no  further  than  to  vote  for  a  trustee  and  to  fix  his  bond. 

The  fact  that  notices  to  creditors  of  the  pendency  of  a  petition  to  sell, 
or  compromise,  etc.,  etc.,  have  been  issued  and  that  "creditors  shall  at  each 
meeting  take  such  steps  as  may  be  pertinent  and  necessary  for  the  promotion, 
of  the  best  interests  of  the  estate  and  the  enforcement  of  this  Act"  does 
not  place  them  above  the  court,  but  simply  operates  to  give  them  standing 
to  speak  in  court  and  a  right  there  to  assemble  and  confer  together.* 
But  even  the  right  to  vote  for  trustee  and  name  the  bond  are  of  greatest 
value,  and,  for  the  exercise  of  those  rights,  the  whole  trend  of  the  adminis- 
tration of  inso]^«it  estates  is  made  to  differ  in  bankruptcy  from  what  it  is- 
generallyin  State  Courts,  where,  in  practice,  the  assignee  or  receiver,  as 
the  case  may  be,  is  not  the  choice  of  general  creditors  but  is  the  choice 
either  of  the  debtor  or  of  the  preferred  creditors  or  of  both  together.*  And 
the  right  of  creditors  to  select  a  trustee  is  a  substantial  right.^ 

§  572.  How  Creditors  Pass  upon  Matters  at  Meetings. — Creditors 
pass  upon  matters  submitted  to  them  at  their  meetings  by  a  majority  vote  in 
number  and  amount  of  claims  of  all  creditors  whose  claims  have  been, 
sllowed  and  are  present.® 

3.  In  re  Heyman,  5  A.  B.  R.  808,  104  Fed.  677  (D.  C.  N.  Y,). 

4.  Inferentially,  In  re  Etheridg-e  Purn.  Co.,  1  A.  B.  R.  115,  92  Fed.  329  (D.. 
C.  Ore.). 

5.  In  re  Henschel,  7  A.  B.  R.  662,  109  Fed.  869  (C.  C.  A.  N.  Y.) ;  In  re'  Malino, 
8  A.  B.  R.  205,  206,  118  Fed.  368  (D.  C.  N.  Y.);  In  re  Kelly  Dry  Goods  Co.,  4  A. 
B.  R.  268,  102  Fed.  747  (D.  C.  Wis.). 

6.  Bankr.  Act,  §  56  (a). 

For  general  discussion  of  the  method  of  procedure  at  creditors'  meetings,  see,, 
obiter,  In  re  Eagles  &  Crisp,  3  A.  B.  R.  733,  99  Fed.  695  (D.  C.  N.  Car.).  Also, 
see  In  re  Lazoris,  10  A.  B.  R.  31,  120  Fed.  716  (D.  C.  Wis.) ;  In  re  Henschel,  7^ 
A.  B.  R.  662,  109  Fed.  869  (C.  C.  A.  N.  Y.). 
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§  573.    Only  "Creditors"  to  Vote— Who  Are  "Creditors."— Only 

ci' editors  may  vote  at  creditors'  meetings  in  bankruptcy.  "Creditor,"  as 
the  term  is  defined  in  bankruptcy,  is  any  one  who  owns  a  demand  or  claim 
provable  in  bankruptcy.''  The  term  "creditor"  is  used  in  somewhat  differ- 
ent senses  in  different  parts  of  the  statute.*  Thus,  when  it  refers  to  ex- 
aminations of  bankrupts  and  witnesses,  it  includes  creditors  who  have  not 
proved  their  claims.^  But,  when  it  refers  to  voting  for  trustee  or  receiving 
dividends  or  otherwise  participating,  it  includes  only  those  whose  claims 
have  been  allowed-^" 

§  574.   Several  Claims  Assigned  to  One  Person,  but  One  Vote.— 

Where  a  claim  has  been  assigned  after  proof  the  real  owner  alone  can  vote. 
And  where  one  person  holds  several  assigned  claims  he  is  entitled  to  but 
one  vote.  He  is  one  creditor  holding  several  claims. ^^  Thus,  where  many 
creditors  have  assigned  their  claims  to  a  trustee  or  committee  for  the  pur- 
pose of  controlling  the  election  of  trustee  and  of  purchasing  the  assets,  they 
may  have  but  one  vote.^^ 

§  575.  Creditors  Not  to  Vote  Whose  Claims  Not  Allowed.— Cred- 
itors whose  claims  have  not  been  "allowed"  may  not  vote.^^ 

Obiter,  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.):  "The  gen- 
eral principle  to  be  deduced  from  the  entire  act  would  seem  to  be  that  only 
those  creditors  whose  claims  have  been  proved  and  allowed  can  participate 
either  in  the  management  of  the  estate  or  in  the  dividends  derived  therefrom,  but 
as  to  all  other  matters  any  person  having  a  provable  claim  is  entitled  to  be 
beard." 

7.  Bankr.  Act,  §  1  (g). 

Receiver  in  Stockholders'  Liability  Suit  a  "Creditor"  of  Bankrupt  Stockholder. 
— A  receiver  appointed  by  the  State  Court  to  collect'  the  judgment  is  the  duly 
authorized  agent  of  the  corporation  and  may  make  the  deposition  for  proof  of 
their  claim  against  a  bankrupt  stockholder.  Dight  v.  Chapman,  12  A.  B.  R. 
743,  44  Ore.  265   (Sup.  Ct.  Ore.). 

Undischarged  Bankrupt  Proving  Claim  Acquired  after  His  Own  Adjudication. 
— An  undischarged  bankrupt  may  prove  a  claim  acquired  after  his  own  adjudi- 
cation against  another  bankrupt.     In  re  Smith,  1  A.  B.  R.  37  (Ref.  N.  Y.). 

8.  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.). 

9.  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.) ;  In  re  Jehu,  2  A. 
B.  R.  498,  94  Fed.  638  (D.  C.  Iowa). 

10.  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.) ;  In  re  Ogles,  2 
A.  B.  R.  514  (Ref.  Ala.). 

11.  In  re  Messengill,  7  A.  B.  R.  669,  113  Fed.  366  (D.  C.  N.  Car.);  (1867)  In  re 
Frank,  Fed.  Cases,  No.  5,050,  5  N.  B.  Reg.  194;  compare,  inferentially,  Leighton 
V.  Kennedy,  12  A.  B.  R.  229,  129  Fed.  707  (C.  C.  A.  Mass.);  In  re  Columbia 
Iron  Wks.,  14  A.  B.  R.  537,  142  Fed.  243   (D.  C.  Mich.). 

Acceptance  of  Composition  by  Majority  of  Creditors.— The  assignee  of  a 
large  number  of  creditors  can  only  be  counted  as  one  creditor.  In  re  Messen- 
gill, 7  A.  B.  R.  669,  113  Fed.  366   (D.  C.  N.  C). 

12.  In  re  E.  T.  Kenney  &  Co.,  14  A.  B.  R.  611,  136  Fed.  451  (D.  C.  Ind.). . 
A  cornbination   of  creditors  for  the  control   of  judicial  proceedings   in  their 

own  interests,  as  distinguished  from  the  interests  of  the  general  creditors  is 
against  public  policy.  In  re  E.  T.  Kenney  Co.,  14  A.  B.  R.  611,  136  Fed.  451 
(D.  C.  Ind.).  ^  „        ,    r 

13.  In  re  Henschel,  7  A.  B.  R.  662  (C.  C.  A.  N.  Y.,  reversing  In  re  Henschel, 
r.  A.  B.  R.  305);  In  re  Eagles  &  Crisp,  3  A.  B.  R.  734,  99  Fed.  695  (D.  C.  N. 
Car.);  obiter,  In  re  MacKellar,  8  A.  B.  R.  669,  116  Fed.  547  (D.  C.  Penna.). 
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§  576.  Thus,  Secured  and  Priority  Creditors.— Thus,  creditors  hold- 
ing security  on  the  bankrupt's  propeij-ty  or  entitled  to  priority  of  payment 
from  the  general  assets  before  other  creditors,  may  not  vote  except  to  the 
amount  of  tiieir  probable  deficit  after  application  upon  their  claims  of  the 
security  or  priority  ;i*  unless  they  surrender  their  securities  or  priorities. '^ 

§  577.    Preliminary  Estimate  of  Values  for  Voting  Purposes.— 

Such  claims  may  be  allowed  to  enable  the  creditors  to  participate  in  the 
proceedings  at  creditors'  meetings  held  prior  to  the  determination  of  the 
value  of  their  securities  or  priorities,  but  are  to  be  allowed  only  for  such 
sums  as  seem  to  the  court  to  be  owing  over  and  above  the  value  of  the 
securities  or  priorities.^®  This  statutory  provision  seems  to  be  the  only 
exception  to  the  established  rule  against  the  "provisional"  allowance  of  a 
claim. 

§  578.    Thus,    OreditOTS    Holding    Voidable    Preferences.— Thus, 

creditors  holding  voidable  preferences  may  not  vote  until  they  have  sur- 
rendered their  preferences.^'^ 

§  579.  Or,  Holding  Liens  by  Legal  Proceedings,  Nullified  by  § 
67f. — Likewise,  creditors  holding  liens  obtained  by  legal  proceedings 
upon  the  bankrupt's  property,  while  he  was  insolvent  during  the 
four  months  preceding  the  bankruptcy,  and  which,  on  that  account,  are 
nullified  by  the  adjudication  under  §  67  (f),  may  vote.^*  But  this  would 
be  only  on  the  theory  that  he  has  abandoned  his  lien  or  that  the  lien  has 
been  adjudicated  to  be  void.  .If  still  insisting  on  the  validity  of  his  lien, 
where  the  validity  is  still  disputable,  of  course,  a  different  holding  would 
prevail.  He  would  have  to  surrender   such  advantage. i® 

§  580-  For  Other  Participation  than  Voting,  Claim  Need  Not  Be 
Allowed. — ^As  to  any  other  matter  than  participation  in, voting  at  creditors 

14.  See  as  to  the  "provability''  and  ''allowability''  of  such  claims,  §§  632 
and  748. 

Bankr.  Act,*  §  56  (b) :  "Creditors  holding  claims  which  are  secured  or  have 
priority  shall  not,,  in  respect  to  such  claims,  be  entitled  to  vote  at  creditors' 
meetings,  nor  shall  such  claims  be  counted  in  computing  either  the  number  oi 
creditors  or,  the  amount  of  their  claims,  unless  the  amounts  of  such  claims 
exceed  the  values  of  such  securities  or  priorities,  and  then  onty  for  such  excess;' 

In  re  Eagles  &  Crisp,  3  A.  B.  R.  735,  99  Fed.  695  (D.  C.  N.  Car.);  In  re 
Columbia  Iron  Wks.,  14  A.  B.  R.  527,  142  Fed.  234  (D.  C.  Mich.). 

15.  In  re  Eagles  &  Crisp,  3  A.  B.  R.  735,  99  Fed.  695  (D.  C.  N.  Car.). 

16.  Bankr.  Act,  §  57  (c). 

17.  Bankr.  Act,  §  57  (g).  In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  537,  142 
Fed.  234  (D.  C.  Mich.);  In  re  Malino,  8  A.  B.  R.  205,  118  Fed.  638  (D.  C.  N.  Y.); 
In  re  Conhaim,  3  A.  B.  R.  249,  97  Fed.  924  (D.  C.  Wash.),  See,  "Allowability  ot 
Claims  Where  the  Creditor  Holds  a  Preference,"  §  768,  et  seq. 

18.  In  re  Scully,  5  A.  B.  R.  716,  108  Fed.  372  (D.  C.  Pa.). 

19.  See,  "Allowability  of  Claims  Where  the  Creditor  Holds  Lien  Acquired  by 
Legal  Proceedings,"  §  776,  et  seq. 
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meetings,  any  creditor  having  a  provable  claim,  whether  he  proves  it  or  not, 
is  entitled  to  be  heard. 

In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N'  Dak.):  "The  general  prin- 
ciple to  be  deduced  from  the  entire  act  would  seem  to  be  that  only  those  credit- 
ors whose  claims  have  been  proved  and  allowed  can  participate  either  in  the 
management  of  the  estate  or  in  the  dividends  derived  therefrom,  but  as  to  all 
ether  matters  any  person  having  a  provable  claim  is  entitled  to  be  heard." 

Thus,  a  credii:or  need  not  actually  have  filed  proof  of  his  claim  to  ex- 
amine the  bankrupt  or  witness. 2"  But  prima  facie  proof  of  such  person's 
interest  may  be  required  ;2i  and  the  listing  of  the  person  by  the  bankrupt  in 
his  schedules  is  sufficient  prima  facie  proof  that  he  is  a  creditor .^^ 

§  581.  Majority  Required,  Majority  Both  in  Number  and  Amount 
of  Allowed  Claims  Present. — The  majority  required  is  iiot«a  majority  of 
all  claims  nor  of  all  allowed  claims,  but  is  simply  a  majority  of  all  claims  that 
have  been  allowed  and  the  creditors  holding  which,  or  their  proxies,  are 
present.23  Nor  is  the  majority  required  a  simple  majority  in  numbers  of 
the  creditors,  nor  a  simple  majority  in  value,  but  the  majority  must  be  both 
in  number  of  creditors  and  amount  of  the  claims. 2* 

§  582.  Creditors  Not  Present,  Not  to  Vote. — Absent  creditors  may 
not  vote. 2^ 

In  re  MacKellar,  8  A.  B.  R.  669,  116  Fed.  547  (D.  C.  Pa.) :  "There  is  nothing 
whatever  to  sustain  the  position  that  those  who  are  not  present  are  to  be  taken 
into  consideration." 

§  583.  May  Act  by  Proxy  or  Attorney  and  Be  Considered 
"Present." — The  creditor  may  act  by  proxy  or  attorney,  for  §  1  of  the 
Act  making  certain  definitions,  states  in  clause  (9)  that  the  term  "creditor" 
shall  include  any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy 
and  may  include  his  duly  authorized  agent,  attorney  or  proxy.  Two  forms 
have  been  prescribed  by  the.  Supreme  Court,  one  called  "Special  Letter  of 
Attorney  in  Fact,"  to  authorize  another  to  act  for  one  in  some  special  pro- 
ceedings or  in  one  special  day ;  the  other  called  a  "General  Lettar  of  Attorney 
in  Fact  When  Creditor  Is  Not  Represented  by  Attorney  at  Law."  But  prox- 
ies of  absent  creditors  which  are  improperly  authenticated  are  not  to  be 
considered  as  constituting  the  creditor  "present."^^ 

20.  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.). 

21.  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak). 

22.  In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.). 

23.  In  re  Henschel,  7  A.  B.  R.  663,  113  Fed.  443  (C.  C.  A.  N.  Y.,  reversing  6 
A.  B.  R.  305). 

24.  In  re  MacKellar,  8  A.  B.  R.  669,  116  Fed.  547  (D.  C.  Pa.). 

25.  In  re  Henschel,  7  A.  B.  R.  662,  113  Fed.  443  (C.  C.  A.  N.  Y.,  reversing  6 
A.  B.  R.  305). 

26.  In  re  Henschel,  7  A.  B.  R.  662,  113  Fed.  443  (C.  C.  A.  N.  Y.). 
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§  584.  Written  Power  of  Attorney  Requisite. to  Vote. — The  Courts 
have  almost  uniformly  held,  whenever  called  on  to  pass  upon  the  question, 
that  even  attorneys  at  law,  admitted  to  practice  in  the  United  States  Courts, 
and  in  good  standing,  must  have  written  power  of  attorney  in  order  to  vote, 
although  there  would  be  no  such  requirement  in  order  to  act  in  other  re- 
spects for  clients.^'' 

In  re  Bknkfein,  3  A.  B.  R.  165,  91  Fed.  191  (D.  C.  N.  Y.) :  "In  bankruptcy,  this 
tfuestion  can  hardly  be  treated  as  a  new  one.  Under  similar  provisions  of  the 
Act  of  1867  the  practice  was  definitely  settled,  that  an  attorney  could  not  vote 
for  an  assignee  merely  by  virtue  of  his  general  authority  as  attorney-at-law. 
He  must  fpove  his  authority  by  letter  of  attorney,  or  by  the  oath  of  some 
one,  showing  him  to  be  a  duly-constituted  attorney,  i.  e.,  an  attorney  in  fact,  for 
that  purpose.  See  Bump.  Bankr.  (10th  Ed.)  667,  note;  In  re  Purvis,  1  N.  B.  R. 
J63,  Fed.  Cas.  No.  11,476;  In  re  Knoepfel,  1  N.  B.  R.  23,  1  Ben,  330,  Fed.  Cas. 
No.  789;  Id.,  1  N.  B.  R.  70,  Fed.  Cas.  No.  7,892.  The  latter  case  was  decided  in 
this  district  by  Mr.  Justice  Blatchford,  wherein  Mr.  Seixas,  though  he  was  the 
iittorney  and  proctor  for  the  parties,  and  showed  a  special  authority  from  one 
Kutter,  the  attorney  in  fact  of  the  foreign  creditors,  was  held  to  have  no  right 
10  vote  for  an  assignee  in  their  behalf,  his  special  authority  to  vote  being  de- 
tective In  the  case  of  Martin  f'.  Walker,  1  Abb.  Adm.  579,  16  Fed.  Cas.  911, 
Belts,  J.,  held  that  under  a  retainer  as  attorney  -at  law,  the  proctor  could  not 
claim  to  be  attorney  in  fact. 

"  'One  cannot,  by  virtue  of  his  retainer  as  attorney  at  law,  assume  to  act  in 
the  cause  in  the  character  of  attorney  in  fact.'  Id.,  1  Abb.  Adm.  584,  16  Fed. 
Cas.  913. 

•  "I  find  no  sufficient  reason  for  any  different  rule  under  the  present  act.  As 
I  have  said,  there  is  no  substantial  difference  on  this  point  in  the  language  of 
the  two  acts.     The  Act  of  1867  (Rev.  St.,  §  5095)  provided: 

"  'Any  creditor  may  act  at  all  meetings  by  his  duly  constituted  attorney  the 
same  as  though  personally  present,'  and  this  was  held  to  mean  an  attorney  in 
fact,  as  above  stated. 

"In  the  present  act,  §§  56  and  44  authorize  creditors  to  appoint  a  trustee  by 
■vote;  and  §  1,  subd.  9,  provides: 

"Creditor"     *     *     *     m^y  include  his  duly  authorized  agent,  attorney  or 
proxy.' 

"The  words  'duly  authorized'  here  apply  to  'attorney'  and  'proxy'  as  well  as 
to  'agent.'  This  phrase  in  effect  is,  'his  duly  authorized  attorney,'  and  this  ■ 
lequires  the  production  and  exhibition  or  proof  of  the  authority.  Such  phrase- 
<'Iogy  would  not  be  used  where  an  attorney  at  law  is  intended,  since  his  au- 
thority is  legally  presumed,  and  is  not  ordinarily  required  to  be  shown.  The 
connection  with  the  word  'proxy'  is  also  some  indication  that  an  attorney  in 
■fact  is  meant,  who  must  be  'duly  authorized'  and  in  due  form;  that  is,  as  in  case  of 
a  proxy,  unless  proved  by  oath,'  as  an  agent's  authority  may  be  proved,  to  be 

27.  Obiter,  In  re  Eagles  &  Crisp,  3  A.  B.  R.  733,  99  Fed.  696  (D.  C.  N  Car)- 
In  re  Lazoris,  10  A.  B.  R.  31,  120  Fed.  716  (D.  C.  Wis.) ;  In  re  Scully,  5  A  B  R 
.716,  108  Fed.  372  (D.  C.  Pa.);  In  re  Henschel,  6  A.  B.  R.  305,  109  Fed.  861  (im- 
pliedly, on  appeal),  7  A.  B.  R.  662,  113  Fed.  443  (D.  C.  N.  Y.) ;  In  re  Sugen- 
neimer,  1  A.  B.  R.  425,  91  Fed.  744  (D.  C.  N.  Y.) ;  In  rs  Richards,  4  A  B  R 
«31,  103  Fed.  849  (D.  C.  N;  Y.) ;  In  re  Pinlay,  3  N.  B.  N.  &  R.  78,  3  A.  B.  R.  738 
■D  >/?■  ^'^'  "^"^  compare  reasoning,  analogously,  of  In  re  Gass.r,  5  A.  B. 
R.  32  (C.  C.  A.  Minn.),  and  cases  cited  therein. 
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legally  substantiated  by  some  writing  that  is  self-proving  or  can  be  proved 
by  oath,  and  filed  with  the  referee. 

"As  the  present  act  uses  substantially  the  same  language  as  the  Act  of  1867, 
the  practice  and  rulings  under  that  act,  in  the  absence  of  any  •contrary  indica- 
tion, ought,  I  think,  to  be  deemed  controlling,  as  intended  to  be  continued  under 
the  present  law.  The  reasons  for  the  rule  are  the  same  as  under  the  former 
act. 

"Such  seems  also  to  be  the  intent  of  the  Supreme  Court  rule  21,  subd.  5  (18 
Sup.  Ct.  vii),  in  providing  for  a  representation  of  the  creditor  through  a  letter  of 
.  attorney.    This  clause  provides: 

"  'The  execution  of  any  letter  of  attorney  to  represent  a  creditor  may  be 
proved,'  etc. 

"Voting  for  a  trustee,  is  'representing'  the  creditor  in  a  very  special  sense; 
and  not  being  a  right  belonging  to  an  attorney  at  law  as  such,  the  intimation  is 
strong  that  a  letter  of  attorney  is  his  proper,  if  not  his  exclusive,  authority.  *  *  * 

"The  ordinary  presumption  of  an  attorney's  authority  holds,  I  think,  in  barik- 
ruptcy  proceedings,  as  in  other  suits;  but  in  my  judgment  it  does  not  apply  at 
all  to  acts  of  the  special  nature  referred  to,  or  to  others  of  a  kindred  character, 
which  have  never  been  deemed  incident  to  the  rights  or  the  duties  of  an  at- 
lorney  at  law,  but  which  have  always  been  performed  by  the  creditors  them- 
selves, except  when  another  person  has  been  specifically  authorized  to  perform 
them. 

"In  the  present  case  the  vote  was  not  offered  by  dther  of  the  attorneys  of 
lecord,  but  only  by  their  clerk.  This  is  but  a  single  illustration  of  the  loose 
practice  that  would  at  once  arise,  if  the  claim  here  made  were  allowed  in  favor 
of  a  mere  attorney  at  law." 

However,  it  seems  a  wholly  unnecessary  requirement,  in  cases  of  at- 
torneys duly  admitted  to  practice  before  the  court.  For  in  fact,  if  there  is 
one  particular  thing  a  creditor  wants  of  his  attorney  in  a  bankruptcy  pro- 
ceeding it  is  to  vote  for  trustee.  That  is  usually  the  first  duty,  and  being  so 
it  would  seem  a  strong  implication  would  arise  from  the  employment  itself 
that  the  creditor  expects  his  attorney  to  vote  for  him.  Certainly  it  is  pre- 
cisely as  appropriate  as  it  would  be  for  attorneys  to  suggest  names  of  re- 
ceivers for  other  courts  to  appoint.  Because  there  are  forms  for  use  in 
appointing  proxies  and  attorneys  in  fact  is  not  conclusive  that  such  forms 
are  to  be  used  when  the  right  of  attorneys  at  law  to  act  is  brought  in 
question.  It  would  be  a  great  convenience  on  all  sides  if  the  requirement 
m  cases  of  duly  admitted  attorneys  at  law  were  dispensed  with.  However, 
in  any  event,  only  'the  attorney  actually  engaged  by  the  creditor  should  be 
allowed  to  vote — not  his  clerk  nor  office  boy — for  at  any  rate,  the  attorney 
may  not  delegate  his  authority. 

§  585.  But  Not  Requisite,  for  Attorney  at  Law  in  Other  Matters 
than  Voting. — But  an  attorney  need  not  present  written  power  of  attorney 
in  order  to  act  for  clients  in  other  matters  in  bankruptcy  proceedings ;  thus, 
not  to  withdraw  a  client's  claim  altogether.^* 

28.  In  re  Pauly,  3  A.  B.  R.  333  (Ref.  N.  Y.). 
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§  586.  Only  Attorneys  Adnfitted  to  United  States  Couit  to  Prac- 
tice.— Only  attorneys  admitted  to  practice  in  the  United  States  District 
Court  should  be  allowed  to  practice  in  bankruptcy.  ^^  But  appear- 
ance by  attorney  not  admitted  to  practice  in  the  United  States  District 
Court  wil]  not  warrant  dismissal  of  the  proceedings,  but  simply  no  recog- 
nition of  the  attorney.*" 

§  587.  Powers  of  Attorney  for  Corporations  and  Partnerships  to 
Contain  Oath  of  Official  Capacity. — Powers  of  attorney  to  represent 
partnerships  or  corporations  must  contain  the  oath  of  the  person  executing 
the  instrument  that  he  is  a  member  of  the  partnership,  or  a  duly  authorized 
officer  of  the  corporation  on  whose  behalf  he  acts.*^ 

§  588.  Who  May  Take  Oaths  and  Acknowledgments. — Oaths,  ex- 
cept on  hearings  in  court,  may  be  administered  by  (1)  referees;  (2)  offi- 
cers authorized  to  administer  oaths  in  proceedings  before  the  courts  of  the 
United  States,  or  under  the  laws  of  the  State  where  the  same  are  to  be 
tal^en;  and  (3)  diplomatic  or  consular  officers  of  the  United  States  in  any 
foreign  country.*  ^ 

§  589.  Meetings  to  Be  Held  in  Conformity  with  Notices. ^Meetings 
of  cred!  ors  must  be  held  at  the  precise  time  and  place  specified  in  the  no- 
tices to  creditors. 

§  590.  May  Be  Adjourned. — Meetings  of  creditors  may  be  adjourned 
from  time  to  time  and  the  different  adjournments  will  not  con- 
stitute each  a  separate  meeting  of  creditors,  but  each  will  constitute  a  ses- 
sion of  the  same  meeting  of  creditors.**  But  each  adjournment  should  be 
to  a  definite  time,  in  order  that  the  prescribed  notices  may  not  lapse. 

And  postponement  for  "surprise"  will  not  be  granted  where  the  "sur- 
prise" consists  in  the  overlooking  of  a  plain  provision  of  the  law  relative 
to  proof  of  claims.** 

§  591.  First  Meeting— Time  of  Holding. — The  first  meeting  of  cred- 
itors must  not  be  held  earlier  than  ten  days  nor  later  than  thirty  days  after 


29.   In  re  Kindt,  3  A.  B.  R.  546,  98  Fed.  867  (D.  C.  Iowa). 
SO.   In  re  Kindt,  3  A.  B.  R.  546,  98  Fed.  867  (D.  C.  Iowa). 

31.  Gen.  Ord.  XXI  (5).     In  re  Finlay,  3  A.  B.  R.  738  (D.  C.  N.  Y.). 

32.  Bankr.  Act,  §  20  (a). 

Acknowledgments  in  foreign  countries  may  be  made  before  a  diplomatic  or 
consular  officer  although  not  specifically  mentioned  in  Gen.  Ord.  XXI  (5).  In 
re  Suggenheimer,  1  A.  B.  R.  425,  91  Fed.  744  (D.  C.  N.  Y.). 

33.  Obiter,  In  re  Eagles  &  Crisp,  3  A.  B.  R.  733,  99  Fed.  696  (D.  C.  N.  C). 

34.  In  re  Finlay,  3  A.  B.  R.  738  (D.  C.  N.  Y.). 

1  Rem  B— 23 
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the  adjudication,  save  and  except  it  may  be  held  later  than  thirty  days 
thereafter  if  by  any  mischance  it  is  not  held  within  the  thirty  da^s.^* 

What  constitutes  "mischance"  has  not  been  decided.  "Mischance"  of 
course,  excludes  the  idea  of  design ;  so,  where  some  of  the  creditors  at  the 
beginning  wish  the  meeting  not  to  be  held  until  after  the  thirty  days,  the 
court  should  refuse  the  request.    "Mischance"  only  should  stand  in  the  way. 

§  592.  First  Meeting— Place  of  Holding.— The  first  meeting  must  be 
held  at  the  county  seat  of  the  county  where  the  bankrupt  resides  or  is  dom- 
iciled or  has  his  principal  place  of  business.  This  provision  is  an  advance 
over  all  former  laws,  and  is  in  line  with  the  principle  of  the  present  law 
bringing  the  bankruptcy  courts  home  to  the  people,  no  longer  obliging 
litigants  to  travel  to  distant  points  to  get  to  the  federal  court,  as  was 
the  case  under  the  old  law.  In  order  still  further  to  carry  out  this  idea, 
it  is  also  provided  that  the  meeting  may  be  held  at  even  some  more  con- 
venient place.3* 

§  593.  First  Meeting — Referee  or  Judge  to  Preside,  Allow  Claims, 
Examine  Bankrupt. — At  the  first  meeting  of  creditors  the  referee 
(or  if  the  judge  so  desires,  the  judge  himself)  presides,  and,  usually,  before 
proceeding  with  the  other  business,  may  allow  or  disallow  the  claims  of 
creditors  there  presented,  and  may  publicly  examine  the  bankrupt  or  cause 
him  to  be  examined  at  the  instance  of  any  creditor. 

The  first  thing  usually  done  at  the  first  meeting  of  creditors  is  the  allow- 
ing and  disallowing  of  tlaims.  By  §  7,  clauses  (1)  and  (3),  it  is  made 
the  duty  of  the  bankrupt  to  attend  the  first  meeting  of  his  rreditors,  if  an 
order  be  entered  to  that  effect,  and  to  assist  the  court  in  examining  the 
correctness  of  all  proofs  of  claims  filed  against  his  estate.  Generally,  then, 
with  the  bankrupt's  assistance,  the  court,  by  which  usually  is  meant  the  re- 
feree since  the  judge  seldom  if  ever  takes  advantage  of  the  statutory  permis- 
sion to  preside,  proceeds  to  the  allowance  and  disallowance  of  claims,  and 
then  the  creditors  take  up  the  voting  for  a  trustee. 

35.  Bankr.  Act,  §  55  (a) :  "The  Court  shall  cause  the  first  meeting  of  creditors 
of  a  bankrupt  to  be  held,  not  less  than  ten  nor  more  than  thirty'  days  after  the 
adjudication,  *  *  *_  jf  such  meeting  should  by  any  mischance  not  be  held 
within  such  time,  the  Court  shall  fix  the  date,  as  soon  as  may  be  thereafter, 
when  it  shall  be  held." 

36.  Bankr.  Act,  §  55  (a) :  "The  court  shall  cause  the  first  meeting  of  creditors 
of  a  bankrupt  to  be  held  *  *  *  at  the  county  seat  of  the  county  in  which 
the  bankrupt  has  had  his  principal  place  of  business,  resided  or  had  his  domicile; 
or  if  that  place  would  be  manifestly  inconvenient  as  a  place  of  meeting  for  the 
parties  in  interest,  or  if  the  bankrupt  is  one  that  does  not  do  business,  reside  c 
have  his  domicile  within  the  United  States,  the  Court  shall  fix  a  place  for  the 
meeting  which  is  the  most  convenient  for  parties  in  interest." 

As  to  notices  of  such  meeting,  see  preceding  chapter. 
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§  603.  Consideration  to  Be  Stated. 
^  604.  Account  to  Be  Itemized. 

§  605.  Claims  Provable  in  Name  of  Real  Party  in  Interest. 
§  606.  Secured  Claims. 
§  607.  Priority  Claims. 

^  608.  Assigned  Claims^ASsigned  before  Bankruptcy. 
§  609.  Assigned  after  Bankruptcy,  but  before  Proof. 
§  618.  Assigned  after  Proof. 

I  611.  "Proof"  by  Person  Contingently  or  Secondarily  Liable. 
§  613.  Creditor  Not  Obliged  to  Prove  Claim  against  Principal,  Even  on  Sure- 
ty's Demand  nor  to  Lend  Written  Instrument  to  Surety,  unless. 
§  613.  Surety,  on  Payment,  Subrogated,  Pro  Tanto,  to  Creditor's  Dividends. 
J;  614.  Signature  and  Verification. 

§  615.  Several  Claims  by  Same  Creditor.  ' 

§  616.  Single  Claim  Not  to  Be  Split. 
§  617'.  Proofs  of  Claim  Amendable. 

§  618.  Amendment  to  Be  Based  on  an  Original  Proof  Filed. 
§  619.  Amendment  Changing  Legal  Nature  of  Cause  of  Action. 
§  620.  Conditions   May  Be  Imposed. 
§  621.  Amend|nent  May  Be  Refused. 

§  622.  Amendment  Permissible  after  Expiration  of  Year  for  "Proving"  Claims. 
§  623.  Withdrawal  of  Proofs  of  Claim. 
§  624.  Attorney  at  .Law  Competent  to  Withdraw  without  Written  Puwer. 

§  594.  Proof  of  Claim— What  Is  It?— The  term  proof  of  claim  is  the 
technical  term  used  in  bankruptcy,  for  the  formal  affidavit  of  the  creditor 
setting  forth  his  claim.  Thus  §  57,  clause  "A",  defines  a  proof  of  claim, 
saying :  "Proof  of  claim  shall  consist  of  a  statement  under  oath  in  writing, 
signed  by  a  creditor  etc." 

Proof  of  claim  consists  of  a  statement,  under  oath,  in  writing,  signed  by  a 
creditor,  setting  forth  the  claim,  the  consideration  therefor,  and  whether 
any  and  if  so,  what  securities  are  held  therefor  and  whether  any,  and  if  so 
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what  payments  have  been  made  thereon,  and  that  the  sum  claimed  is  justly 
owing  from  the  bankrupt  to  the  creditor. ^ 

The  Supreme  Court  has  prescribed  certain  further  requirements  in  its 
General  Orders  and  Forms  in  Bankruptcy;  chiefly  to  be  found  in  General 
Order  No.  XXI  and  the  forms  for-proofs  of  debts,  secured  and  unsecured, 
by  individuals,  partnerships,  corporations  and  agents  respectively — being 
Forms  Nos.  31  to  37  inclusive. 

§  595.  "Proof"  and  "Allowance"  Different  Terms.— The  proof  and 
the  allowance  of  claims  are  distinct  terms.  The  "proof"  is  the  sworn  state- 
ment by  which  a  creditor  presents  his  claim  to  the  court's  consideration ;  al- 
lowance is  the  judicial  action  by  which  the  validity  of  a  claini  is  established 
for  participation  in  the  distribution  of  dividends.  Care  and  particularity  are 
required  in  the  preparation  of  a  proof  of  claim  in  bankruptcy,  for  it  is  both , 
the  creditor's  pleading  and  his  evidence  and  makes  for  him  a  prima  facie 
case. 2  And  it  must  be  made  as  provided  in  the  Bankruptcy  Act  and  the 
forms  prescribed  by  the  Supreme  Court,  and  a  proof  made  in  the  form  of 
ordinary  pleadings,  although  setting  up  a  good  cause  of  action,  is  insuffi- 
cient.3  But  the  defect  is  not  "fatal"  as  the  court  in  the  case,  In  re  Dunn 
Hardware  Co.,  13  A.  B.  R.  147,  132  Fed.  719  .(D.  C.  N.  Car.),  seems  to 
indicate.     It  may  be  cured  by  amendment. 

The  court,  by  which  is  meant  the  referee,  for  the  judge,  as  heretofore 
stated,  seldom  exercises  his  power  of  dispensing  with  the  referee  and  at- 
tending to  the  details  of  the  administration  himself,  apparently  has  no  au- 
thority to  allow  any  claims  except  such  as  have  been  "duly  proved,"  as  will 
appear  from  the  later  clauses  of  this  same  §  57,  and  only  creditors  whose 
claims  have  been  allowed  may  share  in  dividends' or  vote  for  trustee  or 
participate  in  the  proceedings — except  perhaps  to  examine  the  bankrupt,  if 
necessary  to  do  so  in  establishing  the  validity  of  their  own  particular 
claims — and  it  is  therefore  of  importance  to  ascertain  what  statements  are 
essential  to  constitute  the  affidavit  of  the  creditor  "due"  proof  of  his 
claim. 

§  596.  Caption  and  Title. — The  affidavit,  or  as  it  is  technically  called, 
the  "deposition,"  for  proof  of  claim  must  be  correctly  entitled  in  the  case 
and  must  have  the  court  wherein  the  case  is  pending  correctly  designated 
in  the  caption.*  But  the  failure  to  properly  entitle  the  cause  is  not  a  fatal 
defect.^ 

Then  follows  the  body  of  the  affidavit,  the  opening  clause  of  which  desig- 
nates the  place  where  the  affidavit  is  made. 

1.    Bankr.  Act,  §  57  (a). 

8.   See  post,  "Pleadings  and  Procedure  on  Objection  to  Claims,"  §  830  et  seq. 

3.  In  re  Dunn  Hardware  Co.,  13  A.  B.  R.  147,  132  Fed.  719  (D.  C.  N.  C). 

4.  Gen.  Ord.  XXI.  m  ^   .,       ^ 

5.  In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125  Fed.  619  (D.  C.  Penn.)-. 
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§  597.  "Claim"  to  Be  Set  Forth  and  Alleged  to  Be  "Justly  Owing." 

— The  affidavit  must  set  forth  the  claim,  that  is  to  say,  must  make  claim  to  a 
debt  and  must  aver  the  debt  to  be  justly  owing  from  the  bankrupt.^  There 
r.iust  be  a  specific  amount  claimed,  and  the  nature  of  the  claim  must  be 
given.'' 

There  seems  to  be  no  particular  form  for  proving  unliquidated 
•claims.  Damages  might  be  claimed  in  a  specific  amount  though  the  claim  be 
unliquidated.  Perhaps  a  mere  written  application  to  the  Court  setting  up 
the  facts  of  the  existence  of  the  unliquidated  claim,  together  with  a  brief 
description  of  its  nature,  accompanied  by  a  request  for  an  order  of  the 
court  to  direct  the  manner  of  liquidation,  would  be  the  proper  practice. 

§  598.  Due  Date  and  Interest. — In  interpreting  the  statutory  require- 
ment that  the  affidavit  must  set  forth  the  claim,  the  Supreme  Court  has 
prescribed,  in  its  General  Order  No.  XXI  and  in  its  forms,  that  the  aver- 
age due  date  shall  be  stated  in  case  of  an  account.* 

If  the  due  date  or  average  due  date  is  not  given,  nor  the  computed  inr 
terest  stated,  the  officers  of  the  court  need  not  compute  the  interest  on  the 
claim  and  dividends  will  be  paid  only  on  the  principal.  Interest  is  to  be 
computed  to  the  date  of  the  filing  of  the  bankruptcy  petition,  if  the  instru- 
ment draws  interest.  If  it  does  not  draw  interest  and  falls  due  later,  then 
interest  must  be  rebated  to  the  date  of  the  filing  of  the  bankruptcy  petition.^ 

§  599.  Debts  Owing  but  Not  Yet  Due. — Debts  on  written  instruments 
absolutely  owing  at  the  time  of  bankruptcy,  but  not  yet  due,  may  be 
proved;!"  with  interest  to  the  date  of  bankruptcy  if  bearing  interest,  or  a 
rebate  of  interest  to  the  same  date,  if  not  bearing  interest.!^ 

•  §  600.  Must  State  Whether  Judgment  Taken. — The  affidavit  mu^l 
state  whether  any  judgment  has  been  taken  on  the  claim.^^  If  judgment 
has  been  taken  therefor,  the  judgment  must  be  aptly  described. 

§  601.  Must  State  Whether  Note  Given.— The  affidavit  must  state 
whether  any  note  has  been  given  for  the  claim  or  for  a  part  of  the 
claim.i* 

6.  Bankr.  Act,  §  57  (a). 

7.  As  to  unliquifiated  claims,  see  post,  §  704,  et  seq. 

8.  Gen.  Ord.  XXI:  "Depositions  to  prove  debts  existing  in  open  account 
shall  state  when  the  debt  became  or  will  become  due;  and  if  it  consists  of  items 
maturing  at  different  dates  the  average  due  date  shall  be  stated,  in  default  of 
which  it  shall  not  be  necessary  to  compute  interest  upon  it." 

9.  Bankr.  Act,  §  63  (a)  (1) :  "*  *  *  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as 
Were  not  then  payable  and  did  not  bear  interest." 

10.  Bankr.  Act,  §  63  (a)  (l). 

11.  Bankr.  Act,  §  63  fa)  (1). 

12.  Gen.  Ord.  XXI  (1). 

13.  Gen.  Ord.  XXI  d). 
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§  602.  If  Instrument  in  Writing  Given,  Original  to  Be  Attached.— 

If  any  note  or  other  instrument  in  writing  has  been  given,  the  original  must 
be  attached  to  the  affidavit  and  left  in  the  files  until  the  claim  is  allowed. 
After  allowance  or  disallowance  of  the  claim,  the  original  note  or  other 
written  instrument  may,  upon  order  of  the  referee,  be  withdrawn,  upon  sub- 
stituting a  copy  therefor.i*  T'his  requirement  undoubtedly  applies  not  only 
to  commercial  paper  but  to  all  cases  of  written  instruments,  including  writ- 
ten contracts.15  gut  ^  judgment  or  transcript  of  the  record  of  a  judg- 
ment is  not  a  "written  intrument"  and  need  not  be  filed. 

Compare,  a.aalogously,  Cox  v.  Farley,  2  W.  L.  M.  (Ohio)  315:  "A  record  is 
nndoubtedly  the  evidence  of  an  indebtedness;  but  is  -t  a  'written  ii.stnimcnt'? 
♦  *  *  Now,  from  the  use  of  the  words  'written  instrument',  it  is  clear  that 
the  Code  refers  to  an  instrument  executed  by  or  between  parties.  Webster 
defines  the  word,  as  a  writing  containing  the  terms  of  a  contract.  In  this 
f^ense,  'a  record  is  not  a  written  instrument.  The  judgment  of  the  court  is  the 
ground  of  the  action  and  the  record  is  the  mere  evidence  of  that  recovery. 
The  record  is  as  accessible  to  the  one  party  as  to  the  other.  It  is  public  prop- 
erty and  either  party  can  obtain  a  copy  of  it." 

14.  Bankr.  Act,  §  57  (b) :  "Whenever  a  claim  is  founded  upon  an  instrument 
of  writing,  such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed  a  statement  of  such 
fact  and  of  the  circumstances  of  such  loss  or  destruction  shall  be  filed  under 
oath  with  the  claim.  After  the  claim  is  allowed  or  disallowed,  such  instrument 
may  be  withdrawn  by  permission-  of  the  court  upon  leaving  a  copy  thereof  on 
file  with  the  claim." 

It  has  been  held,  but  probably  incorrectly,  that  where  the  bankrupt's  liability 
is  that  of  an  endorser,  notice  of  dishonor  and  any  other  facts  necessary  to  fix 
such  liability  must  be  stated.  In  re  Stevens,  5  A.  B.  R.  11,  104  Fed.  323  (D. 
C.  Vt). 

But  query,  whether  any  more  allegations  are  necessary  than  are  directly  pre- 
scribed by  the  statute,  general  orders  and  forms. 

Where  the  claim  is  for  balances  due  on  various  collateral  notes  upon  which 
the  bankrupt  is  either  maker  or  endorser,  and  which  were  in  part  to  become 
due  after  discount,  the  date  of  discount,  amount  advanced  and  to  whom  must  be- 
stated  in  the  proof  of  claim.     In  re  Stevens,  5  A.  B.  R.  11,  104  Fed.  323  (D. 
C.  Vt.).  .  .  ■        . 

But  the  fact  that  a  written  instrument  is  not  filed  with  the  proof  of  claim 
raises  no  presumption  against  its  existence.  In  re  Dresser,  13  A.  B.  R.  747  (C. 
C.  A.  N.  Y.). 

Where  no  objection  to  a  claim  was  made  upon  the  ground  that  the  original 
notes  and  mortgages,  the  basis  of  the  claim,  were  not  attached  thereto,  it  will 
be  presumed  that  the  original  securities  were  present  at  the  trial,  and  not  at- 
tached, or  may  have  been  attached  and  copies  substituted  or  their  presence 
waived.     In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846  (D.  C.  Ark). 

Waiving  Note  and  Proving  on  Original  Consideration. — A  note  may  be  waived 
and  proof  be  made  on  the  original  consideration. 

In  re  Worcester  Co.,  4  A.  B.  R.  504,  102  Fed.  808  (C.  C.  A.  Mass.):  "In 
bankruptcy  it  is  of  no  consequence  whether  proof  was  made  of  the  original 
account  or  of  the  note.  Therefore,  if  the  original  account  belonged  to  the 
county,  so  at  its  option  did  the  note,  and  the  county  claiming  the  note  might 
prove  it,  or  repudiating  it,  it  might  prove  the  original  account."  Such  waiver, 
however,  does  not  dispense  with  the  necessity  of  stating-  whether  such  a  note 
was  given  nor  with  production  of  the  original. 

15.  Inferentially,  In  re  Dresser,  13  A.  B.  R.  747,  135  Fed.  495  (C.  C.  A.  N.  Y.); 
obner  and  inferentially,  In  re  Big  Meadows  Gas  Co.,  7  A.  B.  R.  697,  113  Fed. 
794  (D.  C.  Pa,). 
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§  603.  CoTLsideration  to  Be  Stated. — The  affidavit  must  state  the 
consideration.!^ 

In  re  Scott,  1  A.  B.  R.  553  (D.  C.  Tex.):  "Upon  the  proof  in  bankruptcy  pro- 
ceedings of  a  debt  due  a  creditor,  the  statement  of  the  consideration  should  be 
sufficiently  specific  and  full  to  enable  other  creditors  to  pursue  proper  and 
legitimate  inquiry  as  to  the  fairness  and  legality  of  the  claim.  If  the  proof  is 
fo  meagre  and  general  in  character  as  not  to  do  this,  it  must  be  held  insufficient. 
Where  it  is  not  sufficiently  specific  and  full  the  creditor  must  amend  or  the 
referee  will  expunge  from  the  record  of  the  case  the  proof  already  made." 

In  re  Stevens,  5  A.  B.  R.  806,  104  Fed.  325  (D.  C.  Vt.):  "The  provisions  of 
§  57,  a,  b,  respecting  the  statement  of  consideration  and  payments  required 
something  more  than  would  be  sufficient  in  a  declaration  against  the  bankrupt 
upon  these  causes  of  action,  and  extend  to  the  particulars  of  each  for  the  in- 
lormation  of  the  trustee  and  those  interested  in  the  estate,  but  not  beyond  what 
relates  to  the  claim  as  it  accrued  to  claimant." 

[1867]  In  re  Elder,  Fed.  Cas.  No.  4,326:  "But  what  was  the  object  of  the  law- 
maker- in  requiring  the  consideration  to  be  stated  in  the  deposition?  The  an- 
swer to  this  will  help  ascertain  how  particular  the  statement  of  it  must  be. 
One  object,  no  doubt,  was  to  enable  the  register  to  see  whether  it  is  legal  in 
its  nature,  and  will  support  a  demand  or  promise.  Another,  to  show  him 
whether  or  not  the  demand  is  unliquidated,  and  must  be  ascertained  by  assess- 
ment before  its  allowance.  Another,  to  afford  the  assignee  means  for  com- 
paring the  books  of  the  bankrupt  with  the  proof.  But  the  chief  object,  no 
doubt,  was  to  put  a  check  upon  the  proof  of  fraudulent  and  fictitious  claims, 
by  requiring  the  claimant  to  give  such  a  particular  and  definite  statement  of 
the  consideration,  as  would  enable  other  creditors  to  trace  out,  discover  and 
expose  the  fraud  or  illegality  of  the  claim,  if  any  existed. 

"The  requirement  is  intended  to  be  for  the  benefit  of  all  other  creditors  of 
the  estate  of  the  bankrupt,  and  to  prevent  fraud.  If  the  statement  of  the 
consideration  is  so  general  and  indefinite  as  to  afford  no  aid  to  the  creditors  in 
their  inquiry  as  to  the  fairness  and  legality  of  the  claim,  it  does  not  effect  the 
object  of  the  law,  and  must  be  held  insufficient." 

It  is  not  proper  to  state  the  consideration  merely  as  being,  "for  goods, 
wares  and  merchandise."  The  proof  ought  further  to  specify  tire  general 
nature  of  the  goods,  wares  and  merchandise,  as,  for  instance,  leather  or 
tinware,  etc.,  etc.^^ 

[1867]  In  re  Elder,  Fed.  Cas.  No.  4,326:  "Looking  then  at  the  object  of  the 
law,  and  the  reas"cins  for  requiring  a  statement  of  the  consideration  in  the  deposi- 
tion, I  consider  that  a  general  statement  that  the  consideration  of  a  demand 
IS  goods,  wares  and  merchandise,  or  hay,  barley  and  board,  is  not  sufficient; 
that  the  kinds  of  goods,  the  quantity,  the  price  and  near  the  date  of  sale 
thould  be  stated;  that  the  quantity  of  hay,  or  barley,  the  price,  and  the  time 
■of  delivery,  if  delivered  at  one  time,  or  if  delivered  continuously  through  a 
period  of  time,  that  period  should  be  stated.  If  the  proof  falls  short  of  this,, 
the  register  ought  not  to  consider  it  satisfactory,  and  should  withhold  his  ap- 
proval." 

»   16.    Bankr.  Act,  §  57  (a).     In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125, 
Fed   619  (D.  C.  Pa.);  In  re  Creasinger,  17  A.  B.  R.  543  (Ref.  Calif.,  affirmed  bj* 

17.  In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125  Fed.  619  (D.  C  Pa.). 
See  note  to  In  re  Scott,  1  A.  B.  R.  553  (D.  C.  Tex.). 
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Even  claims  founded  upon  promissory  notes  and  other  commercial  paper 
importing  consideration  probably  should  state  the  consideration.^*  The 
requirement  that  the  consideration  must  be  stated  would  not,  of  course,  op- 
erate to  nullify  the  principle  that  the  instrument  imports  a  consideration.  It 
is  simply  a  statement  of  fact  for  the  information  of  creditors  and  does  not 
deprive  the  claimant  of  any  of  his  rights. 

§  604.  Account  to  Be  Itemized. — In  carrying  out  and  interpreting  the 
statutory  requirement  that  the  consideration  must  be  stated,  the.  Supreme 
Court  has  prescribed  in  General  Order  XXI  that  if  the  claim  is  upon  an 
account  the  account  must  be  in  detail,  that  is  to  say,  be  itemized,  and  be  at- 
tached to  the  affidavit.^8  This  is  so  even  with  an  account  for  legal 
services.^"    The  items  must  be  dated  and  described. ^^ 

The  basis  of  this  requirement  is  probably  that  creditors,  coming  together 
from  long  distances,  should  have  the  claims  of  other  creditors  presented  in 
such  form  that  by  simple  inspection  their  validity  may  appear,  and  cred- 
itors be  not  subjected  to  the  trouble  of  instituting  protracted  enquiries  at 
great  expense.  Thus,  it  will  not  fulfil  the  requirement  to  attach  an  ac- 
count which  sets  forth  as  a  part  of  the  account  the  item  merely  "to  account 
rendered"  so  much,  or  "to  balance  due"  so  much,  in  a  lump  sum. 

§  60S.  Claims    Provable  in  Name    of   Real  Party  in  Interest. — 

Claims  are,  in  general,  to  be  made  in  the  name  of  the  party  substantially 
in  interest. 

In  re  Worcester  Co.,  4  A.  B.  R.  504,  102  Fed.  808  (C.  C.  A.  Mass.):  "Bankr 
ruptcy,  however,  is  governed  by  the  rules  of  equity  proceedings,  and  takes  no 
cognizance  of  the  technical  rules  of  the  common  law  with  reference  to  parties 
to  litigation,  and,  like  equity,  it  acts  in  the  names  of  the  parties  substantially 
interested.  So  that,  whether  or  not  the  note  was  indorsed  by  Dwinell,  the 
debt  could  be  proved  by  the  county,  if  it  owned  it  (as  it  was  proved),  and  in 
no  other  way.  The  indorsement  by  Dwinell  was  of  no  effect,  except  as  a  mat- 
ter of  convenience,  as  affording  uncontroverted  evidence  that  it  belonged  to  the 
county." 

§  606.  Secured  Claims. — If  the  claim  is  a  secured  claim  that  fact  must 
be  stated  and  the  security  be  described.^^ 

18.  [1867]  In  re  Elder,  3  Bankr.  Reg.,  670,  1  Sawy.  73,  Fed.  Cases  4,326.  See 
note  to  In  re  Scott,  1  A.  B.  R.  553  (D.  C.  Tex.).  ^  ^ 

19.  Gen.  Order  XXI.  In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125  Fed. 
619  (D.  C.  Penn.);  In  re  Scott,  1  A.  B.  R.  553  (D.  C.  Tex.);  In  re  Chasnoff,  3 
N.  B.  N.  &  R.  1  (Ref.  Neb.);  In  re  Creasinger,  17  A.  B.  R.  543  (Ref.  Calif,, 
affirmed  by  D.  C). 

20.  In  re  Scott,  1  A.  B.  R.  553  (D.  C.  Tex.);  In  .re  Creasinger,  17  A.  B.  R. 
543  (Ref.  Calif.,  affirmed  by  D.  C).  , 

21.  In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125  Fed.  619  (D.  C.  Penn.l. 

22.  Bankr.  Act,  §  57  (a). 

As  to  what  claims  are  and  what  are  not  provable  and  allowable,  see  post, 
chs.  XXI  and  XXIV.  .  .       .» 

As  to  determining  value  of  securities  for  the  purpose  of  voting  and  sharmg  m 
dividends,  see  post,  ch.  XXIV,  div.  1,  subd.  "A",  §  76'3;  and  for  the  purpose  of 
sharing  in  dividends,  see  post,  ch.  XXIV.. div.  1.  subd.  "A".  §  759.  et  sea. 
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§  607.  Priority  Claims. — Claims  entitled  to  priority  of  payment  be- 
fore general  creditors,  out  of  dividends  must  be  "proved. "^^  They  are 
none  the  less  provable  debts  because  of  their  right  to  priority  of  payment 
before  other  debts. 

To  this  rule  there  is  of  course  the  usual  exception  of  the  claims  of  the 
state  and  federal  government  for  taxes  and  other  demands.  The  sovereign 
is  not  to  be  put  to  the  necessity  of  making  proof  of  debt. 2* 

But  no  special  form  of  proof  of  a  priority  claim  is  prescribed. ^^ 

In  re  Jones,  18  A.  B.  R.  209  (D.  C.  Mich.):  "While  the  statute  expressly 
provides  what  the  proof  of  claim  shall  contain  no  requirement  is  made  as  to 
the  contents  of  a  petition  for  priority." 

Nor  need  the  "proof"  contain  formal  demand  for  priority  of  payment.^^ 

In  re  Jones,  18  A.  B.  R.  209  (D.  C.  Mich.) :  "There  is  no  requirement  that 
priority  should  be  claimed  in  the  petition  (deposition)  for  proof  of  claim.  This 
priority  is  matter  of  administration  and  may  be  asserted  at  any  time  in  con- 
nection with  or  before  the  payment  of  dividends. 

However,  it  is  good  practice  to  make  the  proof  conform  to  that  pre- 
scribed for  a  secured  debt  and  to  insert  allegations  bringing  the  claim 
within  those  enumerated  in  §  64  as  being  entitled  to  priority  of  payment. 

§  608.  Assigned  Claims^ — Assigned  before  Bankruptcy. — If  a  claim 
lias  been  assigned  before  the  bankruptcy,  of  course  the  assignee  makes  the 
proof  and  makes  it  in  his  own  name.    He  is  the  creditor. ^'^ 

In  re  Worcester  County,  4  A.  B.  R.  504,  102  Fed.  808  (C.  C.  A.  Mass.): 
"Even  claims  assigned  before  bankruptcy  must  be  proved  by  the  assignee. 
This  was  so  determined  by  Judge  Lowell  in  In  re  Fortune,  1  Low.  384,  Fed.  Cas. 
No.  3,586 — A  decision  which  was  never  controverted,  and  which,  on  fundamental 
principles  of  equity  rules  of  proceeding,  cannot  be.  In  case  of  a  debt  assigned 
before  bankruptcy,  the  original  assignor  is  not  entitled  to  be  recognized,  either 
in  a  petition  for  an  adjudication  of  bankruptcy  or  in  a  proof  of  debt;  and  the 
assignee  necessarily  comes  in  his  own  name  as  the  only  party  to  the  record. 
All  the  discussion  and  doubt  about  the  method  of  proceeding  with  assigned 
debts,  whether  under  the  present  statute  or  previous  ones,  relarte  to  those  as- 
signed after  the  proceedings  in  bankruptcy  are  commenced." 

§  609.  Assigned  after  Bankruptcy,  but  before  Proof. — If  a  claim 
has  been  assigned,  however,  after  the  bankruptcy  but  before  it  has  been 
proved,  the  claimant's  proof  must  be  supported  by  an  affidavit  of  the  one 

23.  In  re  Hayward,  12  A.  B.  R.  264,  130  Fed.  730  (D.  C.  Pa.);  instance,  claim 
of  county  for  labor  of  its  convicts,  In  re  Worcester  Co.,  4  A.  B.  R.  504,  102 
Fed.  808  (C.  C.  A.  Mass.). 

24.  Thus,  as  to  taxes,  see  post,  §  701.  Thus,  as  to  damages  on  government 
contract,  see  post,  §  730. 

25.  In  re  Worcester  Co.,  4  A.  B.  R.  504,  102  Fed.  808  (C.  C.  A.  Mass.). 
?6.  In  re  Worcester  Co.,  4  A.  B.  R.  504,  102  Fed.  808  (C.  C.  A.  Mass.). 

27.  In  re  Worcester  County,  4  A.  B.  R.  502,  102  Fed.  808  (C.  C.  A.  Mass.). 
.'lee  nost.  8  740. 
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who  was  owner  of  the  claim  at  the  time  of  the  commencement  of  the  bank- 
ruptcy prbceedings.  This  supporting  affidavit  must  set  forth  the  true  con- 
sideration of  the  debt  .and  that  it  is  entirely  unsecured,  or,  if  it  be  secured 
then  the  security  must  be  described,  precisely  as  in  the  proof  of  secured 
claims.^s 

§  610.  Assigned  after  Proof. — Of  course  claims  that  have  been  proved 
and  entered  of  record,  and  that  are  afterwards  assigned,  do  not  require  any 
action  on  the  part  of  the  court  except  to  guard  against  imposition  and 
falsehood  as  to  the  fact  of  the  assignment  actually  having  been  made.  Toi 
this  end,  whenever  notice  of  the  assignment  of  claim  which  has  already  been 
proved  is  received,  the  referee  must  give  ten  days  notice  by  mail  to  the 
original  creditor  who  made  the  proof  of  claim  to  deny  the  assignment  if  it 
be  untrue.    No  special  form  of  an  assignment  of  a  claim  is  required.^^ 

§  611.  Proof  by  Person  Contingently  or  Secondarily  Liable. — Per- 
sons contingently  or  secondarily  liable  for  a  bankrupt's  debt  as,  for  in- 
stance, a  surety  or  endorser  for  him,  may  prove  the  debt  in  the  name  of 
the  creditor,  if  the  creditor  fails  to  prove  it  himself.*"  If  the  name  of  the 
creditor  be  unknown  to  the  person  contingently  liable,  as  is  likely  to  occur 
in  the  case  of  endorsers  on  negotiable  notes,  the  claim  may  be  proved  in 
the  name  of  the  person  contingently  liable.*  ^ 

Of  course,  the  object  of  this  statutory  provision  and  this  general  order 
for  permitting  the  proof  of  contingent  claims  is  to  relieve  the  surety  as 
much  as  possible  and  to  prevent  the  injustice  that  would  be  worked  upon 
him  were  the  creditor  himself  to  lie  back  contented  to  rely  solely  upon  the 
security,  taking  no  steps  to  get  any  portion  of  the  debt  paid  by  the  person 
primarily  obligated  therefor.*  ^  It  is  the  creditor's  claim  that  is  to  be  thus 
proved,  not  the  surety's ;  and  the  proof  therefore  must  be  in  the  name  of  the 
creditor  and  not  in  the  name  of  the  surety,  unless  the  name  of  the  cred- 
itor is  unknown.** 

28.  Gen.  Order  XXI.     See  post,  §  741. 

29.  See  In  re  Miner,  9  A.  B.  R.  103,-117  Fed.  953  (D.  C.  Ore.).  See,  also,- 
post,  ch.  XXVII,  §  742. 

30.  Bankr.  Act,  §  57  (i).  Obiter,  Hayes  v.  Comstock,  7  A.  B.  R.  493  (Sup. 
Ct.  Iowa).  In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846  (D.  C.  Ark.);  obiter,. 
Phillips  V.  Dreher  Shoe  Co.,  7  A.  B.  R.  326,  112  Fed.  404  (D.  C.  Penna.). 

See  post,  "Rights  of  Creditors  against  Third  Parties  Jointly  or  Secondarily 
Liable  for  Bankrupt,"  §  1510,  et  seq. 

31.  Gen.  Order  XXI  (4):  "The  claims  of  persons  contingently  liable  for  the- 
bankrupt  may  be  proved  in  the  name  of  the  creditor  when  known  by  the  party 
contingently  liable.  When  the  name  of  the  creditor  is  unknown,  such  claim 
may  be  proved  in  the  name  of  the  party  contingently  liable;  but  no  dividenJ 
shall  be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will  dimm- 
ish pro  tanto  the  original  debt." 

32.  See  Hayes  v.  Comstock,  7  A.  B.  R.  493  (Sup.  Ct.  Iowa). 

33.  Bankr.  Act,  §  57  (i).  Insley  v.  Garside,  10  A.  B.  R.  52,  121  Fed.  699  (C. 
C  A.  Alaska);  obiter,  Phillips  v.  Dreher  Shoe  Co.,  7  A.  B.  R.  326,  112  Fed.  404 
(D.  C.  Penn.);  In  re  Dillon,  4  A.  B.  R.  6.3,  100  Fed.  627  (D.  C.  Mass.);  imphedly, 
Swarts  V.  Siegel,  8  A.  B.  R.  696,  117  Fed.  13  (C.  C.  A.  Mo.);  impliedly.  In  re 
Schmechel,  4  A.  B.  R.  719,  104  Fed.  64  (C.  C.  A.  Mo.). 

So,  also,  as  we  will  later  see,  if  the  creditor  has  received  voidable  preferenr.ps- 
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Livingston  v.  Heineman,  10  A.  B.  R.  42,  120  Fed.  7S6  (C.  C.  A.  Ohio) :  "The 
surety,  to  obtain  his  distributive  share  of  the  bankrupt's  estate  must  proceed 
in  the  manner  pointed  out  by  the  Bankrupt  Law;  .that  is,  if  the  creditor  fails 
to  prove  the  claim,  he  must  prove  it  in  the  name  of  the  creditor,  and  he  will 
then  be  permitted  to  participate  in  the  distribution  to  the  extent  that  he  has 
discharged  the  obligation." 

The  surety  may,  of  course,  prove  his  own  claim  for  indemnity  against 
the  bankrupt  if  the  surety  has  paid  anything  or  suffered  any  loss  on  account 
of  his  principal,  before  the  filing  of  the  petition.^* 

§  612.  Crreditor  Not  Obliged  to  Prove  Claim  against  Principal, 
Even  on  Surety's  Demand  nor  to  Lend  Written  Instrument  to 
Surety,  unless. — The  creditor  is  not  under  any  active  duty  either  to  prove 
his  claim  against  the  bankrupt  principal,  nor  to  let  the  surety  take  the  writ- 
ten instrunKnt  to  attach  to  a  proof  of  claim.  The  creditor  is  entitled  to  its 
possession,  and  if  the  surety  desires  its  possession,  he  must  pay  the  debt.^s 
But,  if  the  surety  demands  that  the  creditor  either  prove  or  let  the  surety 
have  the  written  instrument  in  order  to  prove,  and  offers  to  fully  indemnify- 
the  creditor  against  loss  and  expense,  the  creditor's  refusal  would  probably 
work  a  pro  tanto  release,  to  the  extent  of  the  dividends  lost  thereby. 

Obiter,  query.  Bank  v.  Sawyer,  6  A.  B.  R.  154  (Mass.  Sup.  Jud.  Ct.) :  "We 
are  of  opinion  that  the  holder  has  no  such  active  duty  either  to  prove  the  note 
of  his  own  motion,  or  to  tender  it  to  the  endorser  to  enable  the  latter  to  make 
proof,  as  to  make  such  an  omission  on  the  part  of  the  holder  a  release  of  the: 
endorser. 

"Even  equity  will  not  compel  a  creditor  to  prove  in  bankruptcy  against  his- 
principal  debtor  for  the  benefit  of  a  surety,  unless  the  surety  himself  moves  in 
the  matter  and  requires  the  creditor  to  act,  furnishing  him  with  suitable  in- 
then  the  surety  must  surrender  them  or  their  value  as  a  prerequisite  to  the 
allowance  of  his  claim  for  the  surety  is  subrogated  to  the  creditors'  claim 
"cum  onere."  Livingston  v.  Heineman,  10  A.  B.  R.  39,  120  Fed.  786  (C.  C.  A. 
Ohio,  reversing,  oh  other  grounds,  In  re  New,  8  A.  B.  R.  566) ;  compare,  quaere^ 
In  re  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  Mass.) ;  In  re  Schmechel,  4  A.  B. 
R.  719,  104  Fed.  64  (D.  C.  Mo.) ;  In  re  Waterbury  Furn.  Co.,  8  A.  B.  R.  79,  114 
Fed.  255  (D.  C.  Conn.);  Cookingham  v.  Morgan,  Fed.  Cas.  3,183;  Bartholomew 
•u.  Bean,  18  Wall.  635. 

S*arts  V.  Siegel,  8  A.  B.  R.  696,  117  Fed.  13  (C.  C.  A.  Mo.) :  "An  indorser,. 
an  accommodation  maker  or  a  surety  on  the  obligation  of  a  bankrupt  is  a  cred- 
itor under  the  act  of  1898,  and  a  payment  on  such  an  obligation-  by  the  principal 
debtor  while  insolvent  to  the  innocent  holder  of  the  contract  within  four 
months  before  the  filing  of  the  petition  for  adjudication  in  bankruptcy  wiU 
constitute  a  preference  which  will  debar  the  indorser,  accommodation  maker,  or 
surety  from  the  allowance  of  any  claim  in  his  favor  against  the  estate  of  the 
bankrupt  unless  the  amount  so  paid  is  first  returned  to  tha.t  estate."  Impliedly,. 
Landry  v.  Andrews,  6  A.  B.  R.  281,  22  R.  I.  597;  In  re  Rea,  82  Iowa  339;  Cutler 
V.  Steele,  85  Mich.  633;  Dunnigan  v.  Stevens,  122  Ills.  401,  404;  (1867)  Ahl  v. 
Thornor,  Fed.  Cas.,  No.  103;  (1867)  Sill  v.  Solberg,  6  Fed.  474,  477;  (1867)  Scam- 
mon  V.  Cole,  Fed.  Cas.  12,432. 

34.  Boyce  v.  Guaranty  Co.,  7  A.  B.  R.  6,  111  Fed.  138  (C.  C.  A.  Ohio).  In 
this  case  a  surety  on  defaulting  contractor's  bond  who  completed  the  work  at 
greater  cost  than  contract  price,  was  held  to  be  a  creditor  for  the  loss.  See, 
inferentially,  Insley  v.  Garside,  10  A.  B.  R.  52,  131  Fed.  699  (C.  C.  A.  Alaska) ; 
In  re  Bingham,  3  A.  B.  R.  323,  94  Fed.  796  (D.  C.  Vt). 

35.  Bank  v.  Sawyer,  6  A.  B.  R.  154  (Mass.  Sup.  Jud.  Ct.).  > 
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(lemnity  against  the  consequences  of  risk  and  delay,  and  against  expense. 
Watertown  Bank  v.  Simmons,  131  Mass.  85,  and  cases  cited;  Wfight  v.  Simp- 
son, 6  Ves.  714,  734;  Ex  parte  Rushforth,  10  Ves.  414;  Mayhen  v.  Crickett,  3 
Swanst.  185,  191;  1  Story,  Eq.  Jur.  sec.  639.  See  Bellows  v.  Lovell,  5  Pick.  307, 
311. 

"The  plaintrff  was  entitled  to  the  possession  of  the  note  until  it  should  be 
paid.  Reynolds  could  pay  it  in  performance  of  his  promise  as  endorser,  be  re- 
instated in  his  original  title,  and  then  prove  his  own  claim  in  bankruptcy  with 
cut  help.  He  made  no  payment,  nor  did  he  request  the  plaintiff  either  to  prove 
the  note  or  to  allow  it  to  be  filed  in  support  of  any  attempted  proof.  Whether 
if  he  had  requested  the  plaintiff  to  prove  the  note,  rendering  the  expenses  of 
such  proof  with  proper  indemnity,  or  had  himself  attempted  to  prove  his  own 
claim,  requesting  the  plaintiff  under  proper  indemity  to  allow  the  filing  of  the 
note  in  support  of  such  proof,  he  would  have  been  released  by  a  refusal  on  the 
jJart  of  the  plaintiff,  it  is  not  necessary  to  consider,  and  upon  those  points  we 
express  no  opinion." 

§  613.  Surety,  on  Payment,  Subrogated,  Pro  Tanto,  to  Creditor's 
Dividends. — The  surety  is  subrogated  to  the  creditor's  dividends,  pro 
tanto,  if  he  has  paid  anything  thereon  either  before  or  after  the  bank- 
luptcy,^^  But  where  the  surety  has  paid  only  a  part  and  a  contest  arises 
between  him  and  the  creditor  as  to  who  shall  make  the  proof  the  creditor 
will  be  preferred.*'' 

§  614.  Signature  and  Verification. — The  deposition  must  be  signed  by 
the  "creditor  ;"3*  and  must  be  verified.*^ 

It  must  be  signed  and  sworn  to  by  the  claimant  in  person;  except  that, 
for  good  cause,  an  agent  may  make  the  oath.  In  the  event  the  agent  makes 
the  oath,  the  affidavit  must  state  the  reason  why  the  claimant  in  person  did 
not  make  it,  and  must  also  show  the  agent  has  actual  knowledge  of  the 
facts.  What  are  sufficient  reasons  for  an  agent's  making  the  proof  instead 
of  the  creditor  himself,  are  varied,  as,  for  instance,  that  the  creditor  is  sick 
or  is  travelling  and  could  not  have  been  reached  in  time_  after  receipt  oi 
the  notice  for  him  to  have  prepared  the  claim  for  the  first  meeting  of  cred- 
itors, and  so  forth.  It  is  hardly  sufficient  reason  that  the  creditor  himself 
was  merely  "absent"  from  the  city,  or  county,  or  state,  so  long  as  it  does 
not  appear  that  he  could  not  have  been  reached  by  proper  diligence  not- 
v/ithstanding. 

Defective  verification  may  be  cured  by  amendment.*" 

36.  Bankr.  Act,  §  57  (i) :  "*  *  *  and  if  he  discharge  such  undertaking  in 
whole  or  in  part  he  shall  be  subrogated  to  that  extent  to  the  rights  of  the 
creditor." 

In  re  Mason,  2  A.  B.  R.  60  (Ref.  R.  I.);  In  re  Carter,  15  A.  B.  R.  126,  138 
Fed.  846  (D.  C.  Ark.);  Livingston  v.  Heineman,  10  A.  B.  R.  43,  130  Fed.  786 
(C.  C.  A.  Ohio) ;  inferentially,  to  same  effect.  In  re  Heyman,  3  A.  B.  R.  651,  9:) 
Fed.  800  (D.  C.  N.  Y.). 

37.  In  re  Heyman,  2  A.  B.  R.  651,  95  Fed.  800  (D.  C.  N.  Y.). 

38.  Bankr.  Act,  §  57  (a).  ,_      . 
Who  are  and  who  are  not  "creditors"  and  what  claims  are  "provable,"   will  be 

later  considered.     See  ch.  XXI. 

39.  Bankr.  Act,  §  57  (a). 

.    40.   In  re  Stevens,  5  A.  B.  R.  806,  107  Fed.  343  (D.  C.  Vt). 
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If  the  creditor  is  a -partnership,  the  proof  of  claim  must  show  that  the 
■  affidavit  is  made  by  one  of  the  members  of  the  partnership.* i 

If  tlie  creditor  is  a  corporation,  the  proof  must  be  sworn  to  by  the  treas- 
urer. In  case  there  be  no  treasurer,  then  it  is  to  be  made  by  tlie  officer 
whose  duties  most  nearly  correspond  to  those  of  treasurer ;  as,  for  instance, 
the  cashier  of  a  national  bank.*^ 

The  signature  and  oath  must  be  those  of  a  natural  person.  One  of  the 
most  common  mistakes  is  to  sign  the  corporate  name  to  the  affidavit,  as,  for 

instance,  "The '■ ■ ■.  Co.,  by  John  Doe,  Treasurer."    This, 

obviously,  is  improper,  because  it  purports  to  be  the  oath  of  a  corporation, 
and  yet  a  corporation  cannot  be  sworn,  nor  pan  it  be  put  in  jail  for  perjury. 
It  has  no  "soul"  and  an  oath  does  not  bind  it.  Therefore,  the  oath  and 
signature  must  be  those  of  an  individual ;  who,  of  course  may,  and  should, 
describe,  in  the  body  of  the  affidavit,  his  relation  to  the  corporation  which 
owns  the  claim. 

The  verification  may  be  made  by  oath,  or  in  case  of  conscientious 
scruples,  by  affirmation ;  and  may  be  made  before  a  referee  in  bankruptcy, 
any  officer  authorized  to  administer  oaths  in  proceedings  before  the  courts 
of  the  United  States,  or  under  the  laws  of  the  State  where  the  same  are  to 
be  taken;  or  before  any  diplomatic  or  consular  officer  of  the  United  States 
in  any  foreign  country.*^  The  same  rules  apply  as  to  acknowledgments  of 
powers  of  attorney.** 

The  verification  may  be  made  before  the  attorney  of  the  claimant.*' 

A  notary  public's  official  character,  even  in  another  State  than  the  one 
wherein  the  bankruptcy  proceedings  are  pending,  needs  no  certification  of 
its  authenticity  in  the  first  instance,  other  than  the  signature  and  seal  that 
purport  to  be  his.*® 

§  615.  Several  Claims  by  Same  Creditor. — Different  claims  of  the 
same  creditor  need  not  be  included  in  one  proof. 

In  re  Ball,  10  A.  B.  R.  564,  123  Fed.  164  (D.  C.  Vt.) :  "She  had  previously 
proved  an  unsecured  claim,  and  that  is  insisted  to  be  a  waiver  of  all  not  there 
included..  But  the  law  does  not  seem  to  require  that  all  claims  should  be 
brought  into  one.  No  good  reason  appears  for  holding  that  one  should,  be 
barred  by  not  being  combined  with  the  others,  and  there  may  be  good  reasons 
why  secured  and  unsecured  claims  should  not  be  put  together." 

But  it  is  usual,  and  the  better  practice,  to  include  all  in  one  proof. 

§  616.  Single  Claim  Not  to  Be  Split. — And  a  single  claim  may  not 
be  split,  else  allowance  or  disallowance  of  one  part  will  be  res  adjudicata 
as  to  all. 

41.  Gen.  Order  No.  XXI. 

42.  Gen.  Order  No.  XXI. 

43.  Bankr.  Act,  §  30. 

44.  In  re  Sugenheimer,  1  A.  B.  R.  425,  91  Fed.  744  (D.  C.  N.  Y.). 

45.  In  re  Kimball,  4  A.  B.  R.  144,  100  Fed.  177  (D.  C.  Mass.). 

46.  In  re  Pancoast,  13  A.  B.  R.  375,  129  Fed.  643  (D.  C.  Penn.). 
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In  re  Drumgoole,  15  A.  B.  R.  261  (D.  C.  Pa.):  "But,  assuming  the  correct- 
ness of  the  claimant's  position,  and  conceding  that  the  contract  was  not  as  Mr. 
Etting  has  found  it,  I  think  the  claimant  cannot  now  succeed  because  he  has 
pplit  his  cause  of  action,  and  therefore  is  forbidden  to  recover  more  than  he 
claimed  before  Mr.  Hunter.  He  could  have  had  all  the  whiskey  reguaged  at 
that  time,  and  presented  his  full  claim  for  damages.  Instead  of  doing  this,  he 
chose  to  confine  himself  to  the  loss  on  two  of  the  barrels  only,  and  on  familiar 
I  rinciples  he  cannot  sue  again  for  the  loss  on  the  others." 

§  617.  Proofs  of  Claim  Amendable. — Proofs  of  claim  may  be 
amended  *'' 

In  re  Stevens,  5  A.  B.  R.  806,  107  Fed.  243  (D.  C.  Vt.) :  "Amendments  are  al- 
lowed for  the  correction  of  misstatements  and  minor  inaccuracies,  including 
verification." 

In  re  Myers  &  Charni,  3  A.  B.  R.  760,  99  Fed.  601  (D.  C.  Ind.) :  "This  is  a  mo- 
tion in  behalf  of  James  McCormiqk,  one  of  the  creditors  of  the  bankrupt,  to 
<imend  his  proof  of  claim  heretofore  filed,  by  adding  thereto  a  statement  of  a 
security  in  the  nature  of  a  claim  to  an  equitable  lien  upon  certain  real  estate 
under  a  notice  of  lis  pendens  in  a  suit  pending  against  the  bankrupt  and  his 
wife  prior  to  the  adjudication  in  bamkruptcy,  no  mention  of  which  was  made  in 
the  proof  of  claim  filed.  The  reason  assigned  for  asking  leave  to  amend  is,  in 
<rder  that  the  complainant  in  that  suit  may  not  be  embarrassed  in  its  prosecu- 
tion by  the  contention  that  the  complainant  had  waived  his  lien  by  the  filing 
of  his  claim  in  bankruptcy  as  a  wholly  unsecured  claim.     *     *     * 

"There  is  no  doubt  of  the  power  of  the  court  to  allow  the  amendment  asked 
for;  but  in  the  administration  of  the  bankruptcy  law,  its  fundamental  principle  of 
equal  distribution  among  creditors  seems  to  me  to  forbid  the  exercise  of  this 
discretionary  power  in  the  interest  of  one  creditor  to  the  prejudice  of  others, 
where  there  is  no  perfected  lien  or  established  security  in  the  creditor's  favor, 
but  only  a  contingent  and  inchoate  lien,  in  the  effort  to  secure  a  preference  by 
litigation.  (See  In  re  Lesser,  3  Am.  B.  R.  758,  99  Fed.  913.)  The  equities  of 
the  general  creditors  through  the  trustee  should  be  preferred. 

"If  the  omission  of  the  creditor  to  disclose  the  existence  of  his  suit  and  the 
lien  claimed  thereby,  would  have  the  effect  of  disabling  him  from  obtaining  a 
judgment  for  his  own  benefit  alone,  the  court  should  not  aid  the  creditor  in  se- 
curing a  preference  by  granting  the  present  application." 

And  they  may  be  amended  where  mistake  has  been  made,  either  of  fact 
or  law,  so  long  as  there  is  no  fraud,  and  when  all  the  parties  can  be  placed  in  • 
the  same  situation  that  they  would  ha,ve  been  in  had  the  error  not  oc- 
curred.** 

§  618.  Amendment  to  Be  Based  on  an  Original  Proof  Filed.— An 

amendment  must  be  based  upon  an  original .  claim  filed.    And  the  power 

47.  Hutchinson  v.  Otis,  10  A.  B.  R.  135,  190  U.  S.  552;  In  re  Creasinger,  17 
A.  B.  R.  540  (Ref.  Calif.,  affirmed  by  D.  C);  In  re  Roeber,  11  A.  B.  R.  464  (C. 
C.  A.  N.  Y.);  inferentially,  McCallum  &  McCallum,  11  A.  B.  R.  448,  127  Fed. 
768  (D.  C.  Pa.);  inferentially,  In  re  Pettingill,  14  A.  B.  R.  763,  137  Fed.  840 
(Ref.  Mass.);  inferentially,  In  re  Thompson's  Sons,  10  A.  B.  R.  581,  123  Fed. 
174  (D.  C.  Pa.);  inferentially.  In  re  Scott,  1  A.  B.  R.  553  (D.  C.  Tex.);  im- 
pliedly. In  re  Robinson,-  14  A.  B.  R.  626,  136  Fed.  994  (D.  C.  Mass.). 

48.  In  re  Myers  &  Charni,  3  A.  B.  R.  760.  99  Fed.  601  (D.  C.  Ind.). 
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of  permitting  amendment  must  not  be  perverted  to  let  in  dilatory  creditors 
who  have  failed  to  file  any  proof  oi  claim  within  the  statutory  year  limited 
for  filing  claims.*^ 

§  619.  Amendment  Changing  Legal  Nature  of  Cause  of  Action. 

— The  amendment  may  allege  the  facts  to  make  a  different  case,  but 
the  facts  must  be  substantially  the  same.^" 

§  620.  Conditions  May  Be  Imposed. — The  court  may  impose  condi- 
tions upon  granting  leave  to  amend.^^ 

§  621.  Amendment  May  Be  Refused. — The  court  may  refuse  to  per- 
mit amendment.52  ^s,  for  instance,  where  the  amendment  proposed  would 
change  the  claim  into  one  not  provable. 

Impliedly,  In  re  Robinson,  14  A.  B.  R.  626,  136  Fed.  994  (D.  C.  Mass.) :  "A 
creditor  sought  to  prove  a  note  made  in  New  York  at  a  usurious  rate  of  in- 
terest. On  due  objection  the  claim  was  disallowed,  and  the  creditor  has  moved 
lo  amend  his  original  proof  by  substituting  therefor  a  claim  'for  money  fraudu- 
lently obtained  by  said  bankrupt  and  received  to  the  deponent's  use.'  The 
irauds  alleged  were  representations  of  fact  concerning  the  bankrupt's  business, 
his  assets,  and  his  intended  application  of  the  money  borrowed.  The  referee 
refused  to  permit  the  amendment,  on  the  ground  that  the  claim  as  amended 
would  not  be  provable.  If  provable  as  amended,  it  should  be  allowed.  The 
law  of  New  York  so  taints  with  illegality  a  usurious  contract  that  money 
borrowed  thereby  cannot  be  recovered  as  money  had  and  received.  *  *  * 
The  creditor  cannot  recover  upon  the  usurious  contract  itself,  nor  yet  upon 
the  common  counts,  since  any  implied  contract  to  pay  money  advanced  is 
merged  in  the  express  usurious  contract  actually  made.  If,  however,  the 
creditor  can  ■  establish  a  provable  claim  apart  from  the  usurious  contract,  and 
unaffected  by  it,  he  will  prevail.  *  *  *  jf  ^  creditor  can  prove  for  money, 
had  and  received  without  regard  to  a  non-usurious  note,  he  can  here  prove  with- 
out regard  to  the  usurious  note.'' 

Also,  for  instance,  where  the  amendment  would  prejudice  general  cred- 
itors.52 

§  622.  Amendment  Permissible  after  Expiration  of  Year 
for  "Proving"  Claims. — Proofs  of  claim  may  be  amended  after  the  ex- 
piration of  the  year  limited  by  statute  for  filing  (proving)  claims.^* 

49.  See  post,  subject,  "Year's  Limitation  for  Filing  Claims,  Amendment  of 
Claims  after  Expiration  of  Year,"  ch.  XXII,  §  734,  et  seq. 

50.  Inferentially,  In  re  Robinson,  14  A.  B.  R.  636,  136  Fed.  994  (D.  C.  Mass.). 

51.  Note  to  In  re  Friedman,  1  A.  B.  R.  510. 

52.  In  re  Wilder,  to  be  found  in  note  to  3  A.  B.  R.  761  (D.  C.  Ind.). 

53.  In  re  Wilder,  3  A.  B.  R.  761  (D.  C.  Ind.).  This  decision  seems  to  be 
treading  on  doubtful  ground.  If  the  failure  to  allege  the  security,  originally,  was 
purposeful  or  operated  to  mislead  creditors  to  their  hurt  the  claimant  may  be 
estopped,  of  course.     Otherwise  leave  to  amend  should  not  be  refused. 

54.  Hutchinson  v.  Otis,  10  A.  B.  R.  135,"  190  U.  S.  550;  contra,  In  re  Moebins, 
8  A.  B.  R.  590,  116  Fed.  47  (D.  C.  Pa.). 

But  for  further  discussion  of  the  subject  of  amendment  of  proofs  of  claim 
after  expiration  of  the  statutory  year  for  proving  claims,  see  post,  ch.  XXII, 
§  734,  et  seq. 
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§  623.  Withdrawal  of  Proofs  of  Claim. — Proofs  of  claim  may  be 
withdrawn.ss  Thus,  they  may  be  withdrawn  as  unsecured  and  new  proofs 
be  made  as  secured.^^ 

But  though  "withdrawn,"  yet  the  deposition  for  proof  of  debt  itself 
should  remain  in  the  files. 

§  624.  Attorney  a.t  Law  Competent  to  Withdraw  without  Writ- 
ten Power. — An  attorney  at  law  duly  admitted  to  practice  in  the  United 
States  District  Court  need  not  present  written  power  of  attorney  for  the  ■ 
purpose  of  withdrawing  a  client's  claim.^'^ 

55.  In  re  Friedman,  1  A.  B.  R.  510  (Ref.  N.  Y.). 

56.  See  post,  "Secured  Claims,"  ch.  XXIV,  div.  1,  §  765. 

57.  In  re  Pauley,  3  A.  B.  R.  333  (Ref.  N.  Y.). 


CRAPTEK  XXI. 

PeovabIvi;  Debts. 

Synopsis  of  Chapter. 
§  625.  Only  Such  Are  "Provable"  Debts  as  Statute  Declares. 

DIVISION  1. 
g  626.  "Debt." 

§  627.  Includes  Demands  and  Claims  Not  Technically  "Debts." 
§  628.  What  Is  "Provable"  Debt. 

§  629.  Whether  "Provable"  or  Not  Depends  on  Status  at  Date  of  Filing  Bank- 
ruptcy Petition. 
§  630.  "Provability"  and  "Validity"  Different  Terms. 

§  631.  Whether  a  "Debt,"  "Claim"  or  "Demand"  Dependent  on  State  Law. 
§  632.  "Provability"  and  "Allowability"  Different  Terms. 
§  633.  "Provability"   Not  ■  Dependent  on   "Dischargeability." 
.§  634.  Nor  on  Right  to  Share  in  Dividends  in  Any  Particular  Order  of  Priority. 

DIVISION  3. 

§  635.  Claims  "Ex  Delicto"  for  Money  Not  Provable  unless  in  Judgment. 

§  636.  But  Provable  Where  Tort  Waivable  and  Claim  Presentable  as  in  Con- 
tract. 

i  637.  Claimant  Must  Elect. 

§  638.  Not  to  Waive  Tort  as  to  Part  and  Affirm  It  as  to  Balance  of  Same 
Transaction. 

§  639.  After  Election,  Claimant  Foreclosed. 

DIVISION  3. 

§  640.  Contingent  Claims,  Not  "Provable." 
§  641.  Test  of  Contingency. 

§  642.  Endorsers,  Sureties,  etc.,  for  Bankrupt  Impliedly  Excepted  by  Statute. 
§  643.  Bankrupt  Surety,  Guarantor  or  Endorser. 

■  §  644.  Bankrupt  as  Principal — Surety  Is  Creditor  before  Default  and  from  Date 
of   Signing. 
§  645.  Surety  Paying  Principal's  Debt  after  Principal's   Bankruptcy. 
§  646.  Where   Principal's    Liability    Not   Provable   in    Favor   of   Creditor,    Not 

Provable  in  Favor  of  Surety. 
§  647.  Sureties  for  Bankrupt's  ."Faithful  Discharge  of  Duty,"   etc..  Where   No 

Default  Till  after  Petition  Filed,  Not  "Provable." 
S  648.  Obtaining  of  Judgment  Prerequisite^ to  Liability  on  Bond. 
S  649.  Cosurety's  Claim  for  Contribution  for  Payments  after  Bankruptcy. 
§  650.  Bankrupt's  Guaranty  of  Dividends  Not  Yet  Declared  Nor  Due. 
§  651.  Bond  for  Annuity,  Annuitant  Still  Living. 

DIVISION  4. 

§  652.  Provability  of  Rent  Involved  in  Provability  of  Contingent  Claims. 
§  653.  Does  Bankruptcy  Sever   Relation  of  Landlord  and  Tenant? 
§  654.  Rent  Accriied  Up  to  Date  of  Filing  Bankruptcy  Petition,  Provable. 
1  Rem  B— 24 
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§  655.  Rent  Due  and  Payable  before  Such  Filing  but  for  Occupancy  to  Occur 

Afterwards,  Pro\?able. 
§  656.  Installments  Accruing  after  Adjudication,  foi;  Occupancy  Thereafter,  Not 

Provable. 
§  657.  Rent  Accruing  before  Adjudication  but  after  Filing  of  Petition. 
§  658.  Bankruptcy  Stipulated  to  Terminate  Lease,  Future  Rents  Not  Provable. 
§  659.  Bankruptcy  or  Default  in  Payment  Maturing  Future  Installments. 
§  660.  Even  Where  Notes  Given  for  Future  Rent,  Notes  Not  Provable. 
§  661.  But  Provable  if  Negotiable  and  in  Hands  of  Innocent  -Holders,  or  Taken 

as  Payment. 
?  662.  Sureties  for  Future  Rent  Not  Released  by  Principal's  Bankruptcy. 
§  663.  Likewise,  Liens  for  Future  Rent  Not  Released. 
§  664.  But  Mere  Re-Entry  Clause  Gives  No  Lien  on  Sale  of  Leasehold. 
§  665.  Landlord    Forfeiting   Lease   or   Accepting   Surrender   Waives    Claim  for ' 

Unexpired  Term. 
§   666.    Bankruptcy   of  Tenant   No   Breach   of   Subtenant's    Covenant   of   Quiet 

Enjoyment. 
§  667.  Rent  for  Occupation  after   Filing  of   Petition  and  before  Adjudication, 

Recoverable  at  Stipulated  Rate. 

DIVISION  5. 

§  668.  Subject  of  Claims  Not  Owing  Involves  That  of  Contingent  Claims. 

§  669.  Claims  Not  Owing  at  Time  of  Filing '  Bankruptcy  Petition,  Not  Prov- 
able. 

§  670.  Judgments  and  Written  Instruments  Must  Be  "Absolutely  Owing"  to 
Be  "Provable." 

S  671.  Attorney's  Col'tction  Fee  Stipulated  in  Note. 

§  672.  Open  Accounts  and  Contracts  Express  or  Implied  Must  Be  Likewise 
Owing. 

§  673.  But  to  Be  "Owing''  Not  Necessary  to  Be  "Due"  Nor  Damages  Liqui- 
dated. 

§  674.  Bankruptcy  Operating  ad  Anticipatory  Breach. 

§  675.  Bankruptcy  Operating  by  Contract  to  Mature  Future  Installments.  f 

DIVISION   6. 

§  676.  Judgments  and  Written  Instruments  "Absolutely  Owing,"  Provable. 

§  677.  Must  Be  for  Money. 

§  678.  Must  Be  "Absolutely  Owing"  at  Time  of  Bankruptcy  Petition,  but  Need 

Not  Be  Due. 
§  679.  Interest. 
§  680.  Judgments  for  Personal   Injuries  and  Similar  Torts  Provable,  Though 

Torts  Themselves  Not. 
§  681.  Judgments  Provable,  Though  Not  Dischargeable. 
§  682.  Judgments,  Though  Rendered  within  Four  Months,  Provable. 
§  683.  Judgments  for  Penal  Fines,  Alimony,  Support,  etc..  Not  Provable. 
§  684.  Dormant  Judgments. 

DIVISION  7. 

§  685.  Damages  for  Breach  of  Contracts  of  Sale,  Employment  and  Continuing 

Contracts  Provable. 
§  686.  Contracts  of  Employment. 
§  687.  Continuing  Contracts  to  Supply  Goods. 
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^  688.  Uncompleted  Building  Contracts. 
§  689.  Continuing  Contracts  to  Buy. 

J  690.   But  Not  Provable,  unless   Obligation   Renounced  or   Bankruptcy  Itself 
Operates  as  Breach. 

DIVISION  8. 

§  691.  Costs  as  Provable  Claims. 

I  692.  Part  Incurred  before  Filing  of  Petition,  Part  Afterward. 

§  693.  Costs  Where  Attachment  or  Execution  Dissolved. 

DIVISION  9. 

J  694.  Open  Accounts  and  Contracts  Express  or  Implied,  Provable. 

DIVISION  10. 

.J  695.  Provable  Debts  Reduced  to  Judgment  after  Bankruptcy  but  before  Dis- 
charge, Provable. 
^  696.  Object  o'f  Class — To  Prevent  Effect  of  Merger. 
§  697.  Original  Obligation  Must  Have  Been  "Provable." 
ig  698.  Original  Debt,  Not  the  Judgment,  to  Be  Proved. 
J  699.  Btrt  Judgment  Itself  Still  Valid,  as  Res  Adjudicata. 
§  700.  Does  Not  Enlarge  Time  for  Proving  Claims  nor  Confer  Lien,  etc. 

DIVISION  11. 
^  701.  Taxes. 

§  702.  Taxes  Not  to  Be  Proved  in  Form  of  Other  Debts, 
^  703.  Trustee  to  Search   Out  Taxes. 

DIVISION  12. 

-§  704.  Claim  May  Be  "Provable"  Though  "Unliquidated." 

§  705.  "Unliquidated  Claims"  Do  Not  Enlarge  Classes  of  "Provable"  Debts. 

I  706.  Only  Contract  Claims  and  Tort  Claims  Capable  of  Presentation  as  if  on 
Implied  Contract  Liquidatable. 

:§  707.  Damages  on  Contracts  Accruing  after  Bankruptcy. 

,§  708.  Liquidated  Amount  Stipulated  in  Contract. 

^  709.  Stockholder's  Liability. 

§  710.  Liquidation  of  Claims  Ex  Delicto  Not  Authorized,  unless. 

§  711.  Contingent  Claims  Not  to  Be  Liquidated  and  Proved  under  §  63  (b). 

.•§  712.  Manner  of  Liijuidation.  , 

§  713.  Bankruptcy  Court  Itself  May  Liquidate. 

S  714.  Liquidation  by  Litigation. 

§  715.  Original  Proof  Not  Necessarily  Formal. 

-§  716.  Whether,  after  Trustee's  Recovery  of  Preference,  etc.,  in  Independent 
Suit  after  Expiration  of  Year,  Defeated  Party's  Pleadings  to  Be  Con- 
sidered Proofs  Filed  within  Year,  or  Litigation  a  "Liquidation." 

§  717.  If  Liquidated  by  Litigation  within  30  Days  before  or  after  Expiration 
of  Year,  Then  60  Days  Longer  Granted. 

§  625.  Only  Such  Are   "Provable"  Debts  as  Statute  Declares. — 

Only  such  claims  are  provable  debts  as  the  statute. declares  to  be  such. 
Thus,  as  to  costs. 

In  re  Marcus,  5  A.  B.  R.  19,  104  Fed.  331  (D.  C,  Mass.,  affirmed  in  5  A.  B.  R. 
365):    "To  be  provable,  they  must  be  included  within  the  definition  of  §  63." 
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In  general,  only  contract  claims,  judgments,  taxes  and  court  costs  are 
capable  of  being  proved  in  bankruptcy  and  of  being  allowed  to  participate- 
in  dividends.'^ 

The  reason  of  this  is  plain — bankruptcy  is  concerned  with  business  ob- 
ligations.   It  is  the  law  concerned  with  traders  and  merchants  chiefly. 

Brown  &  Adams  v.  Button  Co.,  17  A.  B.  R.  566  (C.  C.  A.  Del.) :  "Bankruptcy- 
is  supposedly  concerned  only  -with  commercial  matters  and  was  early  confined 
to  traders.  And  while  it  has  been  gradually  extended  and  enlarged,  the  original' 
idea  has  not  been  altogether  departed  from.  Its  purpose  is  to  free  a  person, 
from  his  debts,  or  to  subject  him  to  proceedings  on  account  of  them.  This  may 
not  be  controlling  but  it  is  suggestive;  and  a  construction  which  goes  out- 
side of  it  has  certainly  to  be  justified." 

Moreover,  other  kinds  of  claims  are  too  indefinite,  such  as  damages  for 
torts,  etc.,  etc.,  until  they  are  reduced  to  judgment. 

Division  1.  . 

Meaning  of  "Debt"  and  "Provability." 

I  626.  "Debt." — By  "debt"  is  meant  any  debt,  demand  or  claim  provable- 
in  bankruptcy.^ 

§  627.  Includes  Demands  and  Claims  Not  Technically  "Debts." — 

It  includes  not  only  "debts,"  as  the  term  technically  is  used,  but  also  de- 
mands or  claims.3 

In  re  Gerson,  6  A.  B.  R.  12,  107  Fed.  897  (C.  C.  A.  Penna.) :  "The  indorser's 
engagement  is  to  pay  a  sum  certain  at  a  fixed  date,  to-wit,  the  amount  of  the  bill 
or  note  at  its  maturity,  if  it  is  not  paid  upon  due  presentment  by  the  party  pri- 
marily liable,  upon  due  notice  of  its  dishonor  being  given  to  the  indorser.  If  it 
can  be  affirmed  that  such  an  unmatured  liability  is  not  a  "debt,"  in  a  technical 
sense,  certainly  it  is  a  'demand'  or  'claim,'  and  comes  it  seems  to  us,  within  the 
scope  of  the  fourth  subdivision  of  §  63  of  the  act.     The  primary  purpose  of  the 

1.  Bankr.  Act,  §  63  (a) :  "Debts  of  the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are, 

"1st.  A  fixed  liability,  as  evidenced  by  a  judgment  or  an  instrunient  in  writ- 
ing, absolutely  owing  at  the  time  of  the  filing  of  the  petition  against  him  (or 
by  him)  whether  then  payable  or  not,  with  any  interest  thereon  which  would, 
have  been  recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as 
were  not  then  payable  and  did  not  bear  interest. 

"2d.  Due  as  costs  taxable  against  an  involuntary  bankrupt  who  was  at  the 
time  of  the  filing  of  the  petition  against  him  plaintiflf  in  a  cause  of  action  whicti 
would   pass   to   the   trustee   and  which   the   trustee   declines   to  prosecute  alter 

notice.  '  ,   r  vu   1,     » 

"3d:     Founded  upon  a  claim   for   taxable  costs   incurred  in   good   taitn   Dy  a 

creditor  before  the  filing  of  the  petition  in  an  action  to  recover  a  provable  debt. 
"4th.  Founded  upon  an  open  account  or  upon  a  contract  express  or  implied  ^ 
"5th.    Founded  upon  provable  debts  reduced  to  judgments  after  the  filing  oi 

the   petition  and  before  the  consideration   of  the  bankrupt's   application  tor  a 

discharge,  less  costs  incurred  and  interest. accrued  after  the  filing  of  the  petition. 

and  up  to  the  time  of  the  entry  of  such  judgments." 

2.  Bankr.  Act,  §  1  (11). 

3.  Bankr.  Act,  §  1  (11). 
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Bankrupt  Act  was  to  relieve  insolvent  debtors  from  their,  pecuniary  liabilities, 
.and  to  secure  ratable  distribution  of  their  estates  among  their  creditors." 

In  re  Mahler,  5  A.  B.  R.  457,  105  Fed.  438  (D.  C.  Mich.):  "The  general  intent 
of  Congress  in  the  enactment  of' the  statute  was  to  make  every  debt  and  demand 
sx'sting  against  the  bankrupt  a,t  the  time  of  his  adjudicatipn  which  was  recovera- 
ifeik,  either  at  law  or  in  equity,  provable  in  bankruptcy." 

I  Likewise,  by  "debt"  is  not  meant  the  certain,  liquidated  sum  which  the 
technical  term  implies.*  And  by  "debt"  is  not  meant  merely  obligations  that 
could  be  reduced  to  judgrrients  in  personam.  Obligations  enforceable  only 
in  equity  against  particular  property,  as  contracts  of  a  married  woman  en- 
forceable only  against  her  separate  estate,  are  "debts"  within  the  hieaning 
of  the  Bankruptcy  Act;^  likewise,  obligatioris  arising  not  by  direct  con- 
tract but  by  implication  of  law,  as  subrogation  in  favor  of  a  wife,  in  States 
where  the  wife  and  husband  may  not  contract  directly  with  each  other .^ 
Also,  even  where  not  enforceable  at  all,  either  in  law  or  in  equity,  claims 
and  demands  have  been  held  "provable"  in  bankruptcy,  as  a  wife's  claim  for 
money  loaned  to  her  husband,  in  Massachusetts.'^ 

But  it  has  been  held,  that,  where  by  state  statute,  attachment  costs  are 
a  priority  claim  against  the  debtor's  property  but  not  against  him  person- 
ally, they  lack  an  essential  element  of  a  provable  debt  in  bankruptcy. 

'"'■In  re  The  Copper  King,  16  A.  B.  R.  150  (D.  C.  Calif.):  "This  definition 
leaves  open  the  question  as  to  the  meaning  of  the  word  'debts'  in  the  particular 
dause  under  consideration;  and,  in  my  opinion,  it  is  there  used  in  its  technical 
sense,  and  refers  only  to  such  debts  as  are  based  upon  contract,  express  or  im- 
plied, or  to  personal,  obligations  for  the  payment  of  money  imposed  upon  the 
bankrupt  by  statute.  The  insolvency  law  of  California  does  not  make  the  -in- 
solvent upon  the  contingency  therein  named,  personally  liable  for  the  costs  in- 
-curr^d  by  his  creditor,  in  an  action  in  which  a  writ  of  attachment  has  been 
issued.  The  liability  is  not  personal,  but  is  against  his  estate.  The  liability  fpr 
such  costs,  therefore,  even  if  considered  as  a  debt,  is  not  a  debt  'owing'  by  the 
"bankrupt." 

§  628.  What  Is  "Provable"  Debt.^A  provable  debt  means  an  obliga- 
tion susceptible  of  being  presented  in  such  form  as  to  come  within  some  one 
or  more  of  the  classes  of  debts  designated  in  §  63  (a)  as  "provable"  debts, 
■whether  actually  so  presented  or  not. 

Crawford  v.  Burke,  12  A.  B.  R.  666,  195  U.  S;  176:  "Under  this  section, 
■whether  the  discharge  of  the  defendants  in  bankruptcy  shall  operate  as,  a  dis- 
charge of  plaintiff's  debt,  it  not  having  been  reduced  to  judgment,  depends  upon 

4.  MacDonald  v.  Tefift-Weller  Co.,  11  A.  B.  R.  800,  138  Fed.  381  (C.  C.  A, 
Fla.);  inferentially,  In  re  Talbott,  7  A.  B.  R.  39,  110  Fed.  934  (D.  C.  Mass.). 

5.  MacDonald  v.  Teflft-Weller  Co.,  11  A.  B.  R.  800,  138  Fed.  381  (C.  C.  A. 
Fla.);  compare,  In  re  Talbott,  7  A.  B.  R.  39,  110  Fed.  934  (D.  C.  Mass.);  corn- 
Tare,  In  re  Gerson,  6  A.  B.  R.  13,  107  Fed.  897  (C.  C.  A.  Penna.);  In  re  Mahler, 
■5  A.  B.  R.  45,  105  Fed.  438  (D.  C.  Mich.). 

6.  In  re  Nickerson,  8  A.  B.  R.  707  (D.  C.  Mass.). 

7.  James  v.  Gray,  13  A.  B.  R.  57.B  (C.  C.  A.  Mass.,  declining  to  follow  In  ra 
Talbott.  7  A.  B.  R.  39,  110  Fed.  934,  D.  C.  Mass.). 
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the  fact  whether  that  debt  was  'provable'   under  the  bankruptcy  act,  that  is 
susceptible  of  being  proved. 

"We  are  clear  that  the  debt  of  the  plaintiff  *  *  *  might  have  been  proved 
under  §  63  (a)  had  plaintiff  chosen  to  waive  the  tort  and  take  his  place  with, 
the  other  creditors  of  the  estate." 

Thus,  claims  may  be  "provable"  although  not  permitted  to  be  "proved"' 
because  of  the  expiration  of  the  year's  time  limited  for  "proving"  claims.^ 

§  629.  Whether  "Provable"  or  Not  Depends  on  Status  at  Date  of 
Filing  Bankruptcy  Petition. — The  question  whether  or  not  a  debt  is  prov- 
able turns  upon  its  status  at  the  time  of  the  filing  of  the  petition.^ 

In  re  Pettingill  &  Co.,  14  A..  B.  R.  728,  137  Fed.  840  (D.  C.  Mass.) :  "The- 
provability  of  a  claim  under  the  Bankrupt  Act  of  1898  depends  upon  its  status- 
at  the  time  the  petition  in  bankruptcy  is  filed:  if  then  'provable'  within  the  defini- 
tion of  §  63,  it  may  be  proved;  otherwise  not." 

In  re  Swift,  7  A.  B.  R.  374,  112  Fed.  315  (C.  C.  A.  Mass.) :  "The  trustee  main- 
tains that  the  form  of  proof  prescribed  by  the  Supreme  Court  requires  that  it 
should  state  that  the  debt  proved  existed  'at  and  before  the  filing'  of  the  petition- 
for  adjudication  of  bankruptcy;  but  in  view  of  the  statute,  this  must  be  con- 
strued, as  is  commonly  done,  to  give  such  effect  to  the  word  'and'  that  it  may 
read  either  'or'  or  'and,'  as  circumstances  may  require.  That  part  of  the  present 
Bankruptcy  Act  which  describes  what  debts  may  be  proved  does  not  repeat  at 
all  points  the.  words  'owing  at  the  time  of  the  filing  of  the  petition,'  but  it  is 
impossible  to  consider  it  other  than  as  though  it  did  thus  repeat  them.  There 
can  be  no  question  that  it  -is  sufficient  if  the  debt  existed  at  the  point  of  time  of 
the  filing  of  the  petition  in  bankruptcy." 

§  630.  "Provability"  and  "Validity"  Different  Terms.— The  prova- 
bility of  a  claim  is  not  dependent  upon  its  validity.  Provability  and  validity 
are  different  terms.  The  claim  may  be  wholly  false  and  improper  in -fact 
and  yet  it  will  be  a  provable  claim  if  on  its  face  "it  comeg  within  any  of  the- 
classes  mentioned. ^^ 

See  Hargardine-McKittrick  Dry  Goods  Co.  v.  Hudson,  10  A.  B.  R.  825,  122" 
Fed.  232  (C.  C.  A.  Mo.):  "The  plaintiff's  judgment  was  a  provable  debt,  and 
the  fact  that  a  recovery  upon  it  might  be  defeated  by  the  plea  of  payment  or  a 

8.  Norfolk  &  W.  R'y  Co.  v.  Graham,  16  A.  B.  R.  616  (C.  C.  A.  W.  Va.); 
Morgan  v.  Wordell,  6  A.  B.  R.  167,  178  Mass.  350. 

9.  In  re  Bingham,  2  A.  B.  R.  223,  94  Fed.  796  (D.  C.  Vt.) ;  Swarts  v.  Fourth 
Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.);  Swarts  v.  Siegel,  8  A.  B. 
R.  689,  117  Fed.  13  (C.  C.  A.  Mo.);  Bray  v.  Cobb,  3  A:  B.  R.  790,  100  Fed.  270 
(D.  C.  N.  Car.,  reversed,  on  other  grounds,  in  Cobb  v.  Overman,  6  A.  B.  R. 
334,  109  Fed.  65);  In  re  Graff,  8  A.  B.  R.  745,  117  Fed.  343  (D.  C.  N.  Y.) ;  Stein- 
hardt  v.  Nat'l  Bk.,  18  A.  B.  R.  87,  52  Misc.  (N.  Y.)  465.  See  post,  "Contingent 
Claims,"  §  640,  et  seq.  See  post,  "Claims  Not  Owing  at  Time  of  Filing  of  Peti- 
tion," §  668,  et  seq. 

10.  See  note  to  Morgan  v.  Wordell,  6  A.  B.  R.  167,  59  N.  E.  1037  (Mass.  Sup- 
Jud.  Ct.) ;  obiter.  In  re  Grant  Shoe  Co.,  12  A.  B.  R.  349,  130  Fed.  881  (C.  C.  A. 
N.  Y.).  Also,  see  In  re  Dillon,  4  A.  B.  R.  63,  100-Fed.  627  (D.  C.  Mass.);  (1867) 
In  re  Kingsley,  Fed.  Cases  7,819,  1  N.  B.  Reg.  329. 

For  cases  where  this  distinction  seems  to  have  been  lost  sight  of,  see  In  re 
Burlington  Malting  Co.,  6  A.  B.  R.  369,  109  Fed.  777  (D.  C.  Wis.);  In  re  Farmer, 
9  A,  B.  R.  19,  116  Fed.  763  (D.  C.  N.  Car.),  wherein  a  judgment  barred  by  the. 
statute  of  limitations  was  held  not  "provable." 
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plea  of  the  Statute  of  Limitations  or  any  other  plea  in  bar,  did  not  take  it  ojit 
of  the  class  of  provable  debts.  The  term  'provable  debts'  does  not  mean  only- 
such  debts  as  are  valid  atid  against  the  allowance  of  which  no  defense  can  be 
•successfully  interposed." 

§  631.  Whether  a  "Debt,"  "Claim"  or  "Demand"  Dependent  on 
State  Law.— Nevertheless,  whether  it  be  a  "debt,"  "claim"  or  "demand" 
is  determined  by  state  law ;  and  a  claim,  which  in  its  nature  is  such  that,  by 
the  law  of  the  state,  it  is  not  enforceable,  is  not  provable,  although  else- 
where it  might  be  enforceable;  thus,  as  to  wife's  claims  in  Massachusetts 
and  elsewhere.il 

§  632.  "Provability"  and  "Allowability"  Different  TeVms.— "Prov- 
ability" and  "allowability,"  likewise,  are  different  terms.  Likewise  differ- 
ent are  the  "proof"  and  "allowance"  of  claims. ^^ 

p.-  "Provability"  refers  to  the  nature  of  the  obligation,  whether  a  contract  ob- 
ligation, etc.,  while  "allowability"  refers  to  its  right  to  share  in  dividends.- 
"Allowability"  implies  not  only  "provability,"  but  also  "validity."  If  for 
any  reason  the  claim  is  improper — if  it  be  too  large,  if  it  be  fraudulent,  if 
it  has  been  paid,  if  it  be  founded  upon  illegal  consideration  or  if  there  be  no 
consideration  at  all  for  it  or  if  it  be  barred  by  the  statute  of  limitations  or 
incapable  of  proof  because  of  the  statute  of  frauds,  or  if  for  any  other  of 
the  thousand  and  one  defenses  that  may  be  made  to  claims  the  claim  be 
improper — it  is  not  "allowable,"  that  is  to  say,  will  not  be  allowed  to  par- 

;  .ticipate  in  the  estate,  yet  all  the  time  it  may  be  a  "provable"  claim  notwith- 
standing, as  the  term  is  used,  for  its  provability  is  to  be  determined  by  its 
face  and  form  and  is  not  affected  by  what  it  may  be  pi-oved  to  be  in  sub- 

.  stance. 

*'  Allowability  perhaps  implies  even  more  than  provability  and  validity.  A 
claim  may  be  a  claim  on  contract  and  a  valid  one  at  that  and  yet  not  be  "al- 

[;  lowable"  because  "secured"  to  its  full  amount.  Allowability  refers 
to  the  right  to  share  in  the  general  dividends;  claims  are  "allowed,"  to 
share  in  dividends. 

I      Hence,  for  instance,  "secured"  claims  may  be  provable  although  "allow- 

•  able"  only  for  the  amounts  found  owing  over  and  above  the  value  of  any 
securities  held  there  for.  ^^ 

However,  it  would  seem  on  principle  that  a  priority  claim  should  never- 
theless be  "allowable,"  it  being  simply  granted  priority  in  the  distribution 
of  the  estate  out  of  the  assets  not  appropriated  to  particular  creditors  be- 
fore the  bankruptcy ;  yet  §  57  (e)  places  priority  claims  and  secured  claims 
in  the  same  class,  and  grants  them  "allowability"  only  to  the  extent  of  the 
deficit  thereon.  1*  . 

I  I 

11.  In  re  Talbott,  7  A.  B.  R.  29,  110  Fed.  924  (D.  C.  Mass.).   ' 

12.  In  re  Mertens  &  Co.,  16  A.  B.  R.  829  (C.  C.  A.  N.  Y.). 

13.  Compare,  impliedly,  to  this  effect,  Bankr.  Act,  §  57  (e). 

14.  In  re  Eagles  &  Crisp,  3  A.  B.  R.  735,  99  Fed.  695  (D.  C.  N.  Car.);  In  re 
Columbia  Iron  Wks.,  14  A.  B.  R.  527,  142  Fed.  234  (D.  C.  Mich.);  obiter,  In  re 
Pettinffill  &  Co.,  14  A.  B.  R.  765  (Ref.  Mass.). 


376  Rl^MINGTON    ON   BANKRUPTCY.  §  535 

Likewise  preferred  claims  and  clairns  upon  which  the  creditor  holds  a 
lien,  obtained  on  the  insolvent's  property  by  legal  proceedings  within  four 
months',  may  be  "provable"  and  be  "proved,"  although  not  "allowable"  nor 
"allowed"  except  upon  surrender  of  the  preference. ^^ 

In  re  Hornstein,  10  A.  B.  R.  308,  122  Fed.  266  (D.  C.  N.  Y.) :  "The  distinction 
between  'proved'  and  'allowed'  is  always  made  apparent  throughout  the  Bank- 
ruptcy Act,  and  the  term  'provable  claims,'  in  §  59  B,  providing  that  three  or 
■more  creditors  who  have  provable  claims  against  any  person,  etc.,  may  file  a 
petition  to  have  him  adjudged  a  bankrupt,  is  not  to  be  given  the  same  meaning 
as  allowable  claims." 

"A  creditor  with  an  unsurrendered  preference  should  always  be  allowed  to 
'prove'  his  claim  and  may  be  a  petitioner  in  bankruptcy  but  the  claim  will  be 
'allowed'  only  upon  condition  that  the  preference  is  surrendered." 

Stevens  v.  Nave-McCord  Co.,  17  A.  B.  R.  610,  150  Fed.  71  (C.  C.  A.  Colo.): 
"A  creditor  who  holds  a  voidable  preference  has  a  claim  that  is  provable  in  the 
sense  that  formal  written  proof  of  it  may  be  made  and  filed,  but  which  he  may 
not  procure  an  allowance  of,  nor  vote  at  a  creditors'  meetin"  nor  obtain  any  ad- 
vantage by,  under  the  bankruptcy  law,  until  he  has  surrendered  his  preference."  ' 

§  633.  "Provability"  Not  Dependent  on  "Dischargeability." — Nor 

is  provability  dependent  upon  dischargeability.  A  claim  may  be  a  provable 
claim  and  be  allowed  to  participate  in  dividends  and  yet  not  be  affected  by 
the  bankrupt's  discharge.  This  is  illustrated  by  the  instance  of  debts  for 
property  obtained  by  false  representations  or  pretenses. ^^ 

§  634.  Nor  on  Right  to  Shajre  in  Dividends  in  Any  Particular 
Order  of  Priority. — Nor  is  provability  dependent  on  the  right  to  share  in 
the  dividends  in  any  particular  order  of  priority.  Provability  depends  upon 
the  nature  of  the  liability — not  upon  whether  there  are  any  assets  applicable 
thereto.  Thus,  a  partnership  debt  is  also  a  provable  debt  against  the  in- 
dividual estate  of  a  bankrupt  member  though  entitled  to  share  in  dividends 
therefrom  only  after  individual  debts  are  satisfied. ^^ 

However,  "allowability"  may  be  thus  dependent;  for  a  priority  claim— 
for  example,  a  claim  for  the  wages  of  a  workman,  clerk  or  servant,  ren- 
dered within  the  prescribed  time — is  "provable,"  though  "allowable"  only 
for  any  deficit  remaining  after  application  of  the  priority.^^ 

Division  2. 

C1.AIMS  Ex  Delicto. 

§  635.  Claims  "Ex  Delicto"  for  Money  Not  Provable  unless 
in  Judgment. — Claims  ex  delicto,  for  money  cannot  be  proved  as 
such.    Thus,  an  unliquidated  claim  for  damages  for  personal  injury  is  not 

15.  Bankr.  Act,  §  57  (g).  In  re  Richard,  2  A.  B.  R.  512,  94  Fed.  633  (D.  C. 
N.  Car.). 

16.  Instance,  Katzenstein  v.  Reid,  16  A.  B.  R.  740  (Ct.  App.  Tex.).  _^ 

17.  See  post,  §  2230,  et  seq.,  subject  of  "Distribution  in  Partnership  Cases, 

18.  Bankr.  Act,  §  56  (b)  and  §§  57  (e),  57  (h).     See  ante,  §  632. 
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a  provable  claim,  and  is  not  susceptible  of  being   made   into   a  provable  ' 
daim.i^ 

In  re  Yates,  8  A.  B.  R.  70,  114  Fed.  365  (D.  C.  Calif.) :  "But  a  cause  of  action 
against  him  for  unliquidated  damages  for  a  personal  tort,  such  as  is  involved  ii^ 
the  action  of  Risdon  v.  Yates,  before  referred  to,  is  -not  within  either  of  the 
classes  named."  ' 

But  if  reduced  to  judgment  before' the  filing  of  the  bankruptcy  petition, 
may  be  proved  as  a  judgment.^o 

§  63!5.  But  Provable  Where  Tort  Waivable  and  Claim  Presentable 
as  in  Contract. — However,  in  cases  where  the  tort  may  be  waived  and  suit 
be  brought  in  contract,  the  claim  may  be  proved  in  bankruptcy ;  but  may  not 
be  so  proved,  where  the  tort  cannot  be  waived  and  suit  be  brought  in  con- 
tract.2i 

In  re  United  Button  Co.,  15  A.  B.  R.  391,  140  Fed.  495  (D.  C.  Del.,  affirmed 
sub  nom.  Brown  &  Adams  v.  Button  Co.',  17  A.  B.  R.  566,  149  Fed.  48) :  "A 
claim  for  unliquidated  damages  resulting  from  injury  to  the  property  of  another, 
not  reduced  to  judgment  and  unaccompanied  and  unconnected  with  any  con- 
tractual or  quasi  contractual  liability  is  not  susceptible  of  liquidation  under 
§  63b  of  the  Bankruptcy  Act  of  1898," 

Crawford  v.  Burke,  12  A.  B.  R.  666,  195  U.  S.  176:  "We  are  clear  that  the 
debt  of  the  plaintiff  was  embraced  within  the  provision  of  paragraph  a,  as  one 
'founded  upon  an  open  account,  or  upon  a  contract,  express  of  implied,'  and 
might  have  been  proved  under  §  63a  had  plaintiff  chosen  to  waive  the  tort,  and 
take  hfs  place  with  the  other  creditors  of  the  estate.'' 

In  re  Hirschman,  4  A.  B.  R.  715,  104  Fed.  69  (D.  C.  Utah):  "Section  63, 
,.  subsection  'a,'  does  not  authorize  the  proof  of  any  claim  arising  ex  delicto,  un- 
less a  recovery  may  be  had  quasi  ex  contractu." 

Not  every  tort  is  of  such  a  nature  that  it  may  be  waived  and  suit  be  brought 
on  an  implied  contract.  Only  those  torts  that  have  resulted  in  the  enrich- 
ment of  the  wrongdoer  are  such,  for  the  measure  of  the  enrichment  is  the 
measure  of  the  implied  contract.  Thus,  one  who  has  converted  the  prop- 
erty of  another,  or  has  obtained  goods  under  false  pretences,  has  thereby 
.enriched  himself  to  the  extent  of  the  value  of  the  goods  so  obtained,  and 

19.  Beers  v.  Hanlin,  3  A.  B.  R.  745,  99  Fed.  695  (D.  C.  Ore.);  In  re  Brinck- 
mann,  4  A.  B.  R.  551,  103  Fed.  65  (D.  C.  Ind.);  In  re  Wigmore,  10' A.  B.  R.  661 
(D.  C.  Calif.). 

20.  Burnham  v.  Pidcock,  5  A.  B.  R.  590,  68  N.  Y.  Supp.  1007  (affirming  5  A. 
B.  R.  45).      , 

21.  Brown  &  Adams  v.  Button  Co.,  17  A.  B.  R.  565,  149  Fed.  48  (C.  C.  A.  Del., 
affirming  In  re  United  Button  Ca,  15  A.  B.  R.  391);  Machel  v.  Rochester,  14  A. 
B.  R.  431,  135  Fed.  904  (D.  C.  Mont.);  In  re  Wigmore,  10  A.  B.  R.  661  (Ref. 
Calif.);  In  re  Filer,  5  A.  B.  R.  834,  125  Fed.  261  (D.  C.  N.  Y.);  In  re  Brinckmann, 
4  A.  B.  R.  551,  103  Fed.  65  (D.  C.  Ind.);  (1867)  Dusar  v.  Murgatroyd,  Fed.  Cas. 
4,199;  (1867)  Duggett  v.  Emerson,  Fed.  Cas.  3,962;  (1867)  In  re  Hennocksburgh, 
Fed.  Cas.  6,367;  (1867)  In  re  Schuchardt,  Fed.  Cas.,  No.  12,483;  (1867)  Black  v. 
McClelland,  Fed.  Cas.  1,462;  inferentially,  obiter.  In  re  Mertens,  16  A.  B.  R.  825, 
147  Fed.  177  (C.  C.  A.  N.  Y.). 
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their  value  will  be  the  measure  of  the  implied  contract  to  pay  for  goods  "ha 
and  received,"  in  case  the  tort  be  waived. ^^ 

In  re  United  Button  Co.,  15  A.  B.  R.  396  (D.  C.  Del.):  "On  the  facts  a 
alleged  no  contract  on  the  part  of  the  bankrupt  can  be  implied  in  fact,  and  n 
circumstances  are  disclosed  giving  rise  to  a  contract  implied  in  law  or  qua; 
contract.  It  does  not  appear  that  the  tort  feasor  obtained  or  derived  from  th 
petitioners  through  the  commission  of  the  tort  any  property  for  the  value  o 
proceeds  of  which  it  could  be  held  liable  under  any  quasi  contractual  obligatioi 
It  is  not  like  the  case  of  a  wrongful  conversion  'of  personal  property,  wher 
there  is  an  election  of  remedies.  The  alleged  claim  is  for  damages  for  a  toi 
pure  and  simple.  No  election  between  a  remedy  ex  delicto  and  one  ex  contract 
v/as  or  is  possible.  Keener  on  Quasi  Contracts,  159,  160.  The  doctrine  c 
'waiver  of  tort'  can  have  no  application." 

But  no  enrichment  could  be  predicated  of  the  tort,  assault  and  batter) 
or  of  the  tort,  personal  injury.  Therefore,  the  waiving  of  such  torts  doe 
not  entitle  one  to  prove  in  bankruptcy  his  claim  for  the  damages  resultin 
from  the  assault  and  battery  or  the  personal  injury,  for  no  such  claim  ca 
be  brought  within  any  of  the  classes  of  provable  debts. ^^ 

§  637.  Claimant  Must  Elect. — The  claimant  must  elect  whether  h 
will  retain  his  claim  as  one  ex  delicto,  in  which  event  it  will  be  not  provabk 
or  will  waive  the  tort  and  sue  upon  an  implied  contract.^* 

§  638.  Not  to  Waive  Tort  as  to  Part  and  AfErm  It  as  to  Balance  o 
Same  Transaction. — A  claimant  may  not  affirm  contractual  relations  a 

22.  Inferentially,  In  re  Heinsfurter,  3  A.  B.  R.  113,  97  Fed.  198  (D.  C.  lowa^ 
See  able  and  interesting  discussion,  to  same  general  effect,  in  In  re  Wigmore,  1 
A.  B.  R.  661  (Ref.  Calif.).  See  discussion  in  In  re  Cushing,  6  A.  B.  R.  22  (Re 
N.  Y.). 

23.  In  re  United  Button  Co.,  15  A.  B.  R.  391,  140  Fed.  495  (D.  C.  Del.);  In  r 
Wigmore,  10  A.  B.  R.  661  (Ref,  Calif.);  In  re  Filer,  5  A.  B.  R.  582,  125  Fe( 
261  (Ref.  N.  Y.);  compare.  In  re  Hirschman,  4  A.  B.  R.  715,  104  Fed.  69  (D.  C 
Utah). 

See  interesting  article  upon  "The  Provability  of  Tort  Claims  in  Bankruptcy, 
by  Stanley  Folz,  Esq.,  in  the  American  Law  Register  for  August,  1904. 

Compare,  also,  where  tort  appears  to  have  been  insisted  on  but  referee  al 
lowed  the  claim  evidently  as  a  contract  debt  notwithstanding,  In  re  Lazarovii 
1  A.  B.  R.  478  (Ref.  Kas.),  distinguished  in  6  A.  B.  R.  23. 

Compare,  also,  the  following  instances  of  waiving  tort  and  provirqr  in  contraci 
(1)  fraudulent  scneme  tor  mducmg  persons  to  deposit  money  to  be  used  i 
gambling,  In  re  Arnold  &  Co.,  13  A.  B.  R.'  320,  133  Fed.  789  (D.  C.  Mo.);  (2 
child's  funds  held  in  trust  by  father  but  converted  to  his  own  use,  he  giving 
note  to  himself  therefor,  as  child's  guardian,  In  re  Upson,  10  A!  B.  R.  602,  12 
Fed.  807  (D.  C.  N.  Y.) ;  (3)  broker  converting  stock  of  customer  (bought  o 
margin  but  exceeding  in  value  the  customer's  debt)  by  pledging  the  stock  to 
third  person.  In  re  Swift,  9  A.  B.  R.  385,  114  Fed.  947  (D.  C.  Mass.);  broker' 
relation  to  customer  for  whom  he  buys  and  sells  stock  on  margin  is  that  c 
debtor  and  creditor  and  not  fiduciary  and  beneficiary,  and  a  payment  on  a  mone 
account  between  them  may  be  a  preference,  In  re  Gaylord,  7  A.  B.  R.  577  (I 
C.  Mo.).  But,  even  if  that  of  fiduciary  and  beneficiary,  yet. the  claim  would  b 
provable. 

24.  Compare,  In  re  Mertens  &  Co.,  16  A.  B.  R.  827  (C.  C.  A.  N.  Y.).  Se 
cases  cited,  next  paragraph  following,  §  638. 
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tc  part  of  the  property  and  claim  as  a  creditor  thereon,  and,  as  to  the  re- 
mainder, involved  in  the  same  transaction,  repudiate  contractual  relations 
and  sue  in  tort  for  the  recovery  of  specific  property.^B 

In  re  Heinsfurter,  3  A.  B.  R.  113,  97  Fed.  198  (D.  C.  Iowa) :  "Precedents  are 
not  wanting  in  which  the  owner  of  property  converted  by  a*nother  to  his  own. 
use  has  been  permitted  to  waive  the  tort  and  sue  upon  an  implied  contract  that 
the  party  so  converting  the  property  is  impliedly  held  as  thereby  promising  to 
fay  the  value  thereof.  But  no  case  has  been  cited  by  counsel  for  claimant,, 
nor  have  I  found  any  case  in  the  limited  time  at  my  disposal  for  the  search, 
wherein  a  party  rescinding,  or  attempting  to  rescind,  a  contract  of  purchase  for 
fraud  on  the  part  of  the  purchaser,  has  been  permitted  to  retain  part  of  the 
property  obtained  by  him  under  his  attempted  rescission  and  then  elect  to> 
sue  for  the  remainder  of  the  property  as  upon  an  implied  contract  to  pay  there- 
for because  of  the  vendee's  having  converted  it  to  his  own  use." 

Varnish  Wks.  v.  Haydock,  16  A.  B.  R.  S87,  143  Fed.  318  (C.  C.  A.  Ohio): 
"*  *  *  it  was  open  to  the  petitioner,  the  purchase  having  been  procured' 
by  fraud,  to  elect  whether  to  confirm  the  sale  notwithstanding,  and  maintaia 
the  position  of  a  creditor  for  the  price,  or  to  repudiate  the  sale  and  recover  the 
go6ds.  But  the  vendor  must  make  his  electicm  promptly  on  discovery  of  the 
fraud.  This  is  the  settled  law.  Upon  this  principle  Judge  Ray  held,  in  In  re 
Hildebrant  (D.  C),  130  Fed.  993,  that  a  vendor  could  not  affirm  the  contract  of 
sale  as  to  part  of  the  goods,  and  claim  the  price,  and  disaffirm  as  to  another 
part,  and  recover  the  goods  in  specie.  *  *  *  And  having  made  his  election  in 
such  circumstances,  the  vendor  makes  it  once  for  all." 

Nevertheless,  to  petition  the  bankruptcy  court  for  an  order  for  the  returrt 
of  property  obtained  by  the  bankrupt's  fraudulent  misrepresentations  and 
still  in  the  possession  of  the  court,  and  at  the  same  time  to  present  a  claim 
for  the  portion  already  sold  before  bankruptcy,  have  been  held  not  to  be 
inconsistent;  that  the  original  contract  was  disaffirmed  in  both  instances,, 
but  that  the  implied  contracts  to  return  the  property  remaining  and  to  pay 
for  that  converted,  are  affirmed. ^^ 

In  re  Hildebrant,  10  A.  B.  R.  184,  130  Fed.  993  (D.  C.  N.  Y.) :  "While  it  is 
undoubtedly  true  that  a  party  cannot  both  affirm  and  disaffirm  a  contract,  when 
induced  by  fraud;  that  an  election  to  proceed  on  the  contract  is  an  affirmance 
thereof,  and  waives  the  fraud — still  it  cannot  be  doubted  that,  when  a  party  is- 
induced  to  part  with  his  property  by  fraudulent  representations,  he  may,  on 
discovery  of  the  fraud,  retake,  by  replevin  or  other  appropriate  proceedings^ 
such  of  the  property  as  he  can  find,  and  recover  in  an  appropriate  action  the 
value  of  the  goods  not  found,  or,  more  properly  speaking,  damages  for  the  fraud. 
But  such  claim  and  action  for  the  damages  could  not  be  based  on  the  contract,, 
and  the  action  would  not  be  for  the  contract  price,  but  siiriply  for  the  damages, 
measured  by  the  value  of  the  goods  not  found.     This  court  knows  of  no  deci- 

25.  But  compare,  apparently  contra.  In  re  Lewensohn,  3  A.  B.  R.  594,  99  Fed. 
73  (D.  C.  N.  Y.,  distinguished  in  6  A.  B.  R.  33),  to  the  effect  that  proof  of  a 
debt  before  the  referee  in  no  way  prejudices  the  creditors'  remedy  under  the 
State  law  by  arrest  on  account  of  tlie  fraud  by  which  sale  and  delivery  of  the 
goods  were  obtained. 

26.  In  re  Hirschman,  4  A.  B.  R.  715,  104  Fed.  69  (D-.  C.  Utah) ;  inferenj:iallv, 
to  same  general  effect,  In  re  Wilcox  &  Wright,  1  A.  B.  R.  544  (Ref.  Tenn.); 
compare,  analogously,  apparentlv  to  same  general  effect.  In  re  Lewensohn,  3 
A.  B.  R.  594,  99  Fed.  73  (D.  C.  N.  Y.). 
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1  or  rule  of  law  that  will  deprive  a  person  of  the  right  to  retake  such  of  his 
perty,  fraudulently  obtained,  as  he  can  find  in  the  possession  of  the  wrong- 
r,  and  then  maintain  an  action  against  such  wrongdoer  for  the  value  of  that 
;  disposed  of.  This  is  not  an  election  of  remedies,  nor  is  it  pursuing  two 
insistent  remedies  nor  is  it  both  an  attempted  affirmance  and  disaffirmance 
he  contract.  It  is  a  disaffirmance  of  the  contract  in  toto,  and  such  acts  are 
open  to  any  other  construction.  See  Welch  v.  Seligman,  73  Hun  138,  25 
if.  Supp.  365;  Abb.  N.  Y.  Cyc.  Dig.  542.  So  in  this  proceeding  in  bankruptcy 
petitioner  had  the  right  to  demand  a  return  of  such  of  the  goods  fraudulently 
lined  as  it  found  in  the  hands  of  the  trustee,  and,  by  any  proper  proceeding, 
'ompel  such  return,  and  also  present  and  prove  its  claim  for  the  value  of  the 
ds  not  found  as  damages,  first,  however,  having  the  amount  liquidated  in 
manner  provided  by  the  Bankrupt  Act.  The  question  is,  did  the  petitioner 
its  claim  in  such  form  and  take  such  proceedings  as  to  indicate  a  purpose 
iffirm  the  contract  and  proceed  thereunder?  It  is  certain  that  this  petitioner 
Id  not  split  its  demand  and  affirm  the  contract  as  to  a  part  of  the  goods 
vered  on  certain  days,  and  repudiate  as.  to  the  other  part." 

0  same  effect,  Silvey  &  Co.  v.  Tift,  17  A.  B.  R.  9,  123  On.  804,  51  S.  E.  748: 
a  vendor  in  reliance  upon  material  misrepresentations  has  made  a  sale,  and 
rescinded  it  on  discovery  of  the  fraud,  but  all  of  the  property  sold  is  not  in 
possession  of  the  purchaser,  and  some  of  it  has  been  sold  .or  disposed  of  by 

1  so  as  to  be  beyond  the  reach  of  the  vendor,  the  latter  may  reclaim  all  the 
perty  which  can  be  recovered.  As  to  that  which  he  cannot  recover,  he  may 
e  a  right  of  action  against  the  purchaser,  not  upon  the  contract,  but  based 
the  theory  of  the  conversion  of  the  goods  not  found,  or  an  action  based  upon 
contract  implied  by  law  where  a  vendee  has  disposed  of  the  goods  for  money 

the  seller  has  waived  the  tort.  *  *  *  He  cannot,  however,  proceed  both 
er  the  contract  of  sale  and  against  it.  He  cannot  take  back  such  of  the 
ds  as  remain  on  hand  as  part  payment  of  the  indebtedness  arising  from  the 
tract  of  sale,  and  retain  a  claim  or  seek  payment  for  the  balance  of  the  pur- 
se price.     These  two  positions  would  be  inconsistent." 

^hus,  a  debtor  obtained  by  fraudulent  misrepresentations  certain  goods 
t  before  filing  his  petition  in  bankruptcy.  Some  of  the  goods  he  himself 
\  before  going  into  bankruptcy.  The  rest  vsrere  found  in  the  trustee's 
session.  The  seller  asked  for  an  order  on  the  trustee  for  the  redelivery 
him  of  the  goods  still  in  the  trustee's  hands  and  for  the  allowance  of. 
claim  against  the  estate  for  the  value  of  those  sold  by  the  bankrupt 
orehand.  The  court  held  these  demands  were  not  inconsistent — that 
h  rested  on  the  rescission  of  the  original  sale,  the  waiving  of  the  tort 
1  the  claim  upon  an  implied  contract,  to-wit:  Upon  the  debtor's  con- 
it,  as  trustee  by  implication,  to  turn  over  the  property  still  unsold  and 
proceeds  of  the  property  sold,  to  his  principal.  This  was  the  reason- 
in  the  case  In  re  Hirschman,  4  A.  B.  R.  716,  104  Fed.  69. 
The  reasoning  of. that  case  does  not  appear  sound.  In  that  case  the 
lof  of  claim  was  not  a  petition  for  the  recovery  of  the  proceeds  of  the 
iverted  property;  it  was  not  a  petition  for  the  recovery  of  the  property 
If  nor  its  proceeds  but  was  a  petition  to  share  in  dividends,  whether  such 
ick-nds  were  the  proceeds  of  the  property  converted  or  not — an  affirm- 
■c  of  the  contract  relation  which  the  claimant  had  expressly  disaffirmed 
lis  other  application  for  surrender  of  the  property  in  specie. 
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Likewise,  in  the  case  In  re  Hildebrant,  "damages  for  the  fraud"  are 
not  a  provable  claim  in  bankruptcy,  and  the  only  way  such  damages  can  be 
placed  in  provable  form  is  to  affirm  a  contract  to  pay  for  the  goods.  The 
courts  in  the  cases  In  re  Hirschman  and  In  re  Hildebrant  and  other  cases 
similarly  reasoned  segni  to  fail  to  retain  consistency  throughout.  In  effect, 
these  cases  disaffirm  the  contractual  relations  to  the  extent  of  reclaiming 
the  property  that  can  be  come  at  and  affirm  contractual  relations  for  the 
purpose  of  sharing  in  dividends  for  the  value  of  the  property  that  could  not 
be  come  at — inconsistent  positions,  surely.  The  decisions  proceed  on  the 
thfeory  that  there  is  no  inconsistency  in  waiving  the  tort  and  claiming  on  a 
contract  so  long,  as  the  contract  is  an  implied  contract  and  not  the  actual 
express  contract  originally  existing  between  the  parties.  But  this  distinction 
ought  not  in  reason  to  prevail.  The  affirmance  of  contract  relations, 
whether  based  on  the  fiction  of  an  implied  contract  or  on  an  actual  express 
contract,  is  alike  inconsistent  with  a  claim  ex  delicto.  Whether  implied 
or  express,  it  is  a  contract  relation  that  is  affirmed,  and  the  inconsistency 
consists  in  affirming  and  disaffirming  contractual  relations  at  the  same  time. 

§  639.  After  Election,  Claimant  Foreclosed. — Where  the  claimant 
has  elected  to  waive  the  tort  and  claim  upon  implied  contract  and  has  prose- 
cuted the  elected  remedy  to  judgment,  he  is  foreclosed  from  any  other 
remedy.^'^ 

Varnish  Wks.  v.  Haydock,  16  A.  B.  R.  386  (C.  C.  A.  Ohio):  "Not  only  did 
the  petition  make  no  claim  that  the  petitioner  was  ignorant  at  the  time  of  prov-. 
ing  its  claim  of  the  facts  in  regard  to  the  represenations  of  the  bankrupt  and  of 
its  intention  in  making  the  purchase,  but  the  facts  stated  by  the  referee  are 
sufficient,  prima  facie,  to  support  the  conclusion  that  the  petitioner  had  knowl- 
edge of  the  essential  facts  when  it  voted  for  the  trustee.  In  these  circum- 
ftances,  the  election  of  the  petitioner  to  prove  its  claim  as  a  general  creditor 
■was  final.  *  *  *  The  assumption  of  the  position  of  a  general  creditor  toward 
the  assets  would  naturally  be  a  strong  inducement  to  the  other  creditors  in 
pursuing  the  bankruptcy  proceedings,  for  this  would  imply  a  sharing  of  the 
assets,  and  this  result  would  be  defeated  if  their  associates  were  permitted  to 
turn  about  and  reclaim  the  assets  in  specie.'' 

Division  3. 
Contingent  Claims  Including  Claims  oe  Sureties. 
§  640.    Contingent  Claims  Not  "Provable." — Contingent  claims  are 
not  provable. ^^ 

27.  In  re  Hirschman,  4  A.  B.  R.  715,  104  Fed.  69  (D.  C.  Utah). 

28.  Compare  discussions:  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C. 
Mass  ) ;  In  re  Pettingill  &  Co.,  14  A.  B.  R.  728,  137  Fed.  143  (D.  C.  Mass.) ;  In 
re  Swift  7  A.  B.  R.  381,  113  Fed.  315  (C.  C.  A.  Mass.);  In  re  Mahler,  5  A.  B.  R. 
457  105  Fed.  438  (D.  C.  Mich.);  In  re  Arnstein,  4  A.  B.  R.  246,  101  Fed.  706 
(Ref  N  Y);  In  re  Collignon,  4  A.  B.  R.  350  (Ref.  N.  Y.) ;  Watson  v.  Merrill, 
14  A.  B.  R.  453,  136  Fed.  359  (C.  C.  A.  Kas.). 

Stockholders'   Double   Liability. — See   post,  "Unliquidated   Claims,"   §   709,   et 

seq. 
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i  641.  Test  of  Contingency.— The  test  as  to  whether  a  claim  is  really 

itingent  or  is  simply  unliquidated  or  unascertained  by  legal  proceedings 

uld  seem  to  be  this :    Have  all  the  facts  necessary  to  be  proved  to  fasten 

)ility  already  occurred?    If  so,  the  claim  is  not  contingent,  although  the 

)ility  and  the  extent  of  damages  may  not  yet  hav£  been  ascertained  by 

consideration  of  a  court  as  evidenced  by  judgment  or  decree,  nor  even 

full  extent  of  damages  arising  been  already  suffered.    The  contingency, 

other  words,  is  a  contingency  of  facts  necessary  to  fasten  liability  at  all, 

:  a  contingency  of  the  court's  judgment  on  the  facts  nor  a  contingency 

to  the  extent'  of  the  damages  resulting  from  the  injury.    Again,  so  long 

it  remains  uncertain  whether  a  contract  or  liability  will  ever  give  rise  to 

actual  duty  or  liability,  and  there  is  no  means  of  removing  the  uncer- 

nty  by  calculation,  it  is  too  contingent  to  be  a  provable  debt.^^ 

Dbiter,  Dunbar  v.  Dunbar,  10  A.  B.  R.  145,  190  U.  S.  340:  "We  do  not  think 
it  by  the  use  of  the  language  in  §  63  (a)  it  was  intended  to  permit  proof  of 
[itingent  debts  or  liabilities  or  demands,  the  valuation  or  estimation  of  which 
was  substantially  impossible  to  prove." 

The  subject  of  contingent  claims  is  an  abstruse  subject  and  one  that  has 
t^3een  clearly  analyzed  in  the  decisions.  On  the  one  hand,  it  is  to  be  borne 
mind  that  neither  the  adjudication  of  bankruptcy  nor  the-discharge  affects 
;rely  contractual  relations,  unless  such  relations  at  the  time  of  bankruptcy, 
by  virtue  of  the  bankruptcy,  have  become  merged  in  a  "debt,  demand  or 
lim,"  as  noted  heretofore  in  the  discussion  of  the  effect  of  adjudication 
bankruptcy   upon  the  rights  of  parties.^" 

On  the  other  hand,  it  is  equally  to  be  borne  in  mind  that  if  it  has  become 
us  merged  at  the  time  of  bankruptcy,  whether  it  amounts  to  the  certain, 
uidated  and  definite  money  demand  technically  known  as  a  "debt"  or  con- 
tutes  merely  a,  "claim"  or  "demand"  against  the  debtor,  it  constitutes  a 
rovable  debt"  as  the  term  is  used  in  bankruptcy.^i 

29.  (1841)  Riggin  v.  Magwire,  15  Wall.  549. 

The  English  Bankrupt  Ait  (1869)  includes  almost  all  kinds  of  contingent 
lims  among  provable  debts.     The  31st  section  of  that  Act  makes  every  kind 

debt  or  liability  provable  in  bankruptcy  except  demands  in  the  nature  of  un- 
uidated  damages   arising  otherwise  than  by  reason   of   contract   or  promis::, 

long  as  the  value  of  the  liability  is  capable  of  being  ascertained  by  fixed 
les  or  assessable  only  by  a  jury,  or  as  matter  of  opinion.  Ex  parte  Neal,  14 
lancery  Div.  579. 

The  Acts  of  1841  and  1867  were  each  different  from  that  of  1898  on  the  sub- 
:t  of  the  provability  of  contingent  claims.  Section  5  of  the  Act  of  1841  pro- 
Jed  in  terms  for  the  holders  of  uncertain  or  contingent  demands  coming  in 
d  proving  such  debts  under  the  Act.  The  Act  of  1867,  §  19,  provided  ex- 
essly  for  cases  of  contingent  debts  and  contingent  liabilities  contracted  by  the 
nkrupt,  and  permitted  application  to  be  made  to  the-.-court  to  have  the  present 
lue  of  the  debt  or  liability  ascertained  and  liquidated,  which  was  to  be  done 

such  manner  as  the  court  should  order  and  the  creditor  was  then  to  be  al- 
wed  to  prove  for  the  amount  so  ascertained.  Dunbar  v.  Dunbar,  10  A.  B.  R. 
0,  190  U.  S.  340. 

30.  Ante,  §  451-. 

31.  Ante,  §  627. 
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§  642.  Endorsers,  Sureties,  etc.,  for  Bankrupt  Impliedly  Excepted 
by  Statute. — The  principal  difficulties  have  arisen  in  regard  to  indorse- 
ments of  commercial  paper  and  obligations  of  sureties  and  others  similarly 
situated,  before  maturity  and  default  have  made  the  obligations  absolute ; 
and  have  arisen  in»  the  endeavor  to  reconcile  the  rule  that  contingent  claims 
are  not  provable  in  bankruptcy,  with  the  apparently  inconsistent  rulings  that 
obviously  contingent  claims  on  commercial  paper  and  other  similar  obli- 
gations are  nevertheless  provable. 

Distinctions  are  made  to  show  that  indorsements  pf  commercial  paper  and 
similar  obligations  are  nevertheless  contracts,  and  hence  provable  debts  be- 
fore default  has  fixed  the  indorsers  or  surety's  liability.  But  such  distinc- 
tions, while  doubtless  valid,  evade  the  point  at  issue,  which  is :  Are  such 
obligations  not  contingent?  And  if  so,  while  so,  are  they  not  for  that  rea- 
son, not  provable  ?  That  they  are  provable  is  not  to  be  denied.  That  they 
are  contingent  ought,  also,  not  to  be  denied.  It  would  be  better  frankly  to 
place  their  provability  upon  the  fact,  that  the  statute,  by  force  of  its  special 
provisions  allowing  proofs  by  those  secondarily  liable  in  the  name  of  the 
■creditor,  places  such  persons,  sub  modo,  in  the  shoes  of  the  creditor,  though 
their  own  obligation  is  contingent.    Suclj,  really,  is  the  basic  trouble. 

By  virtue  of  the  statutory  provisions  those  secondarily  liable  to  a  creditor 
are  made  to  stand  in  the  creditor's  shoes.^^ 

§  643.  Bankrupt  Surety,  Guarantor  or  Endorser. — The  liability  of 
the  bankrupt  as  endorser  or  surety,  upon  his  contract  of  endorsement  or 
suretyship,  is  a  provable  debt  although  default  has  not  been  made  by  the 
principal  until  after  the  filing  of  the  petition  or  until  after  adjudication. 
It  constitutes  a  "demand"  or  "claim"  even  if  not  a  "debt."  Most  of  the 
decisions  in  support  of  the  proposition  add  the  qualification  "provided  it 
become  fixed  and  absolute  within  the  statutory  period  of  one  year  from  the 
date  of  adjudication  limited  for  proving  claims. "^^ 

In  re  Ph.  Semmer  Glass  Co.,  14  A.  B.  R.  25,  135  Fed.  77  (C.  C.  A.  N.  Y.) : 
"The  appellant  seeks^  to  differentiate  the  case  at  bar  on  the  ground  that  the 
notes  held  by  the  First  National  Bank  were  not  due  at  the  date  of  adjudication 
{they  have  since  matured),  and  that  the  bankrupt  was  not  the  maker,  but  the 
endorser,  wherefore  the  notes  did  not  constitute  a  'debt'  of  the  bankrupt.     His 


32.  Compare,  In  re  Smith,  17  A.  B.  R.  112  (D.  C.  R.  I.). 

33.  In  re  Gerson  (Moch  v.  Market  St.  Bk.),  6  A.  B.  R.  11,  107  Fed.  897  (C. 
C.  A.  Penn.,  affirming  In  re  Gerson,  5  A.  B.  R.  89) ;  In  re  Rothenberg,  15  A.  B. 
R.  485,  140  Fed.  798  (D.  C.  N,  Y.) ;  In  re  Smith,  17  A.  B.  R.  112  (D.  C.  R.  1.1, 
in  which  case  the  liability  became  absolute  by  default  after  adjudication  but  be- 
fore proof.  In  re  Stout,  6  A.  B.  R.  505,  109  Fed.  794  (D.  C.  Mo.).  In  re  Marks 
&  Garson,  6  A.  B.  R.  641   (Ref.  N.  Y.) ;  contra,  Morgan  v.  Wordell,  6  A.  B.  R. 

■  167,  59  N.  E.  1037,  178  Mass.  350  (Mass.  Sup.  Jud.  Ct.) ;  also,  contra,  Goding  v. 
Rosenthal,  6  A.  B.  R.  641,  180  Mass.  43,  61  N.  E.  222  (Mass.  Sup.  Jud.  Ct.) ;  also, 
contra,  In  re  Chambers,  Calder  &  Co.,  6  A.  B.  R.  707  (Ref.  R.  I.) ;  impliedly,  In 
re  O'Donnell,  12  A.  B.  R.  621,  131  Fed.  150  (D.  C.  Mass.);  impliedly.  In  re  Per- 
tingill  &  Co.,  14  A.  B.  R.  733.  137  Fed.  143  (D.  C.  Mass.). 
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rgument  is  interesting  and  ingenious,  but  entirely  desregards  §  1,  subd.  11, 
Jankruptcy  Act,  which  provides  that  the  word  'debt,'  when  used  in  said  Act, 
ihall  include  any  debt,  demand,  or  claim  provable  in  bankruptcy.'  *  *  * 
"We  concur  with  the  Court  of  Appeals  for  the  Third  Circuit  (Moch  v.  Mar- 
et  St.  Nat.  Bank,  6  Am.  B.  R:  11,  107  Fed.  897)  in  the  .conclusion  that  the 
ability  of  a  bankrupt  indorser  of  commercial  paper  which  did  not  become  ab- 
olute  till  after  the  filing  of  the  petition  is  a  debt  provable  in  bankruptcy." 

§  644.  Bankrupt  as  Principal — Surety  Is  Creditor  before  Default, 
tnd  from  Date  of  Signing. — The  indebtedness  of  a  bankrupt  principal  to 
(is  surety  who  subsequently  discharges  the  obligation  in  whole  or  in  part, 
akes  effect  from  the  date  the  surety  signs  the-obligation.^* 

In  re  Stout,  6  A.  B.  R.  508,  109  Fed.  794  (D.  C.  Mo.) :  "As  between  the  prin- 
•ipal  and  surety,  Potter's  undertaking  was  contingent  upon  Stout's  default. 
The  implied  contract  or  obligation  was  therefore,  raised  by  law  between  the 
mrety  and  the  principal  that  the  latter  should  indemnify  the  former,  and  this 
mplied  contract  took  effect  from  the  date  of  the  surety's  signing  the  note,  and 
lot  merely  from  the  time  he  paid  the  money;  the  payment  in  such  case  relating 
;o  the  inception  of  the  implied  liability." 

Livingston  v.  Heineman,  10  A.  B.  R.  39,  120  Fed.  787  (C.  C.  A.  Ohio,  reversing 
[n  re  New,  8  A.  B.  R.  566,  D.  C.) :  "A  surety,  when  he  assumes  the  relation, 
becomes  contingently  the  creditor  of  the  debtor  and  the  debtor  of  the 
;reditor." 

Swarts  V.  Siegel,  8  A.  B.  R.  694,  695,  117  Fed.  13  (C.  C.  A.  Mo.) :  "There  is 
mother  reason  why  Siegel  &  Bro.  are  not  entitled  to  the  allowance  of  their 
:laim  unless  the  $14,600  is  repaid.  It  is  that  they  were  creditors  of  the  dry 
joods  company  v\*en  the  amount  was  paid  to  the  bank.  A  creditor  is  'one  who 
rives  credit  in  business  transactions.'  Cent.  Diet.,  p.  1341,  tit.  'Creditor.'  Siegel 
&  Bro.  gave  credit  to  the  dry  goods  company  in  a  business  transaction.  They 
Ligned  its  notes,  became  absolutely  liable  to  pay  them,  and  thereby  gave  it 
:redit.  If  they  had  simply  indorsed  them,  and  thus  become  only  contingently 
[iable,  the  same  result  would  have  followed.  One  who  loans  his  credit  to  an- 
other is  as  much  his  creditor  as  one  who  loans  his  money  to  him.  A  creditor 
is  'one  who  has  the  right  to'  require  the  fulfillment  of  an  obligation  or  contract.' 
Bouv.  Law  Diet.,  p.  435.  An  indorser,  an  accommodation  maker,  or  .a  surety  on 
an  obligation  of  a  debtor  has  a  right  to  require  the  fulfillment  of  the  obligation 
or  contract  of  that  debtor.  '  "Creditor"  shall  include  any  one  who  owns  a  demand 
ex  claim  provable  in  bankruptcy.'  Section  1,  subd.  9,  Bankr.  Law  1898.  'Debts 
of  a  bankrupt  may  be  proved  and  allowed  against  his  estate  which  are  (l)  a 
fixed  liahility  *  *  *  (4)  founded  upon  an  open  account  or  upon  a  contract  ex- 
press or  implied.'  Section  63.  Provision  is  here  made  for  the  proof  of  two  classes 
of  debts — those  which  evidence  fixed  liabilities  of  the  debtor,. and  those  founded 
upon  contracts,  which  evidence  contingent  or  uncertain  liabilities.     The  debt  of 

34.  Inferentially,  Swarts  v.  Fourth  Nat.  Bk.,  8  A.  B..  R.  673,  117  Fed.  1  (C.  C. 
A.  Mo.);  impliedly,  In  re  Lyon,  10  A.  B.  R.  25,  121  Fed.  723  (C.  C.  A.  N.  Y., 
affirming  7  A.  B.  R.  412);  Crandall  v.  Coats,  13  A.  B.  R.  712,  133  Fed.  965  (D.  C. 
Iowa);  In  re  Mathews  &  Rosenkraus,  15  A.  B.  R.  72  (Ref.  Mass.);  mferentially, 
Landry  v.  Andrews,  6  A.  B.  R.  281  (Sup.  Ct.  R.  I.).  Compare,  to  same  effect, 
under  law  of  1841,  Mace  v.  Wells,  7  How.  272,  and  under  law  of  1867,  Hunt  v. 
Taylor,  108  Mass.  508. 
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a  principal  debtor  to  his  indorser,  his  accommodation  maker,  or  his  surety  be- 
fore the  latter  has  paid  the  obligation  is  a  contingent  liability  founded  upon 
contract,  and  falls  directly  within  the  terms  and  meaning  of  subdivision  4  of 
this  section.  To  make  assurance  doubly  sure,  however,  Congress  expressly  pro- 
vided that  'whenever  a  creditor,  whose  claim  against  a  bankrupt  estate,  is  se- 
cured by  the  individual  undertaking  of  any  person,  fails  to  prove  such  claim, 
such  person  may  do  so  in  the  creditor's  name,  and  if  he  discharge  such  under- 
taking in  whole  or  in  part  he  shall  be  subrogated  to  that  extent  to  the  rights  of 
the  creditor.'  Section  57i.  An  indorser,  an  accomodation  maker,  or  a  surety  on 
the  obligation  of  a  bankrupt  is  a  person  whose  individual  undertaking  secures  thf 
claim  against  the  bankrupt  estate  of  the  holder  of  that  obligation,  and  by  the 
terms  of  this  section  he  may  prove  that  claim  whenever  the  creditor  fails  to  do  so. 
The  language  is  broad,  comprehensive,  and  without  exception.  He  has  the  same 
right  to  prove  it  before  as  after  he  discharges  the  obligation  in  whole  or  in 
part,  and  if  he  is  an  indorser  he  has  the  same  right  to  make  his  proof  before  as 
after  his  liability  ceases  to  be  contingent  and  becomes  fixed.  The  last  clause 
of  the  paragraph,  'and  if  he  discharge  such  undertaking  in  whole  or  in  part  he 
shall  be  subrogated  to  that  extent  to  the  rights  of  the  creditors,'  neither  limits 
the  class  who  may  prove  their  claims  under  this  paragraph  to  those  who  have 
discharged  their  undertakings  entirely  or  partly,  nor  in  any  way  restricts  the 
class  which  the  earlier  portion  of  the  paragraph  permits  to  establish  their 
demands  against,  the  estate  of  the  bankrupt.  On  the  other  hand,  it  adds  em- 
phasis and  certainty  to  the  patent  meaning  of  the  earlier  portion  of  the  para- 
graph that  the  indorser  or  surety  may  prove  the  claim  in  the  name  of  the  holder 
of  the  bankrupt's  obligation  whenever  the  creditor  fails  to  do  so,  and  before,  as 
well  as  after,  the  surety  discharges  his  undertaking,  because,  while  such  proof 
in  the  name  of  the  creditor  would  send_  the  dividends  to  the  original  holder  of 
the  claim,  the  latter  portion  of  the  paragraph  adds  the  provision  that  if  the 
surety  discharges  his  undertaking  he  shall  then  be  subrogated  to  the  rights  of  the 
original  holder,  and  hence  'to  the  right  to  receive  the  dividends.  Sections  57i 
and  63  (40  were  obviously  intended  to  prevent  the  injustice  that  would  be  in- 
flicted upon  indorsers  and  sureties  for  the  bankrupt  whenever  the  holders  of 
their  obligations  should  elect  to  make  no  proof  of  their  claims  against  the 
bankrupt  estates,  and  to  reply  exclusively  upon  the  liabilities  of  the  sureties  if 
.  the  latter  were  not  allowed  to  prove  the  claims.  These  sections  have  accom- 
plished their  purpose.  The  remedy  they  provided  is  as  broad  and  comprehen- 
sive as  the  evil  which  they  were  parsed  to  prevent,  and  an  indorser  or  a  surety 
has  a  provable  claim  against  the  estate  of  a  bankrupt,  and  is  his  creditor  under 
the  act  of  1898  before,  as  well  as  after,  his  liability  becomes  fixed." 

In  re  O'Donnell,  12  A.'B.  R.  621,  131  Fed.  150  (D.  C.  Mass.):  "Was  Reichen- 
bacher  a  creditor  preferred  by  the  assignments?  He  was  then  an  indorser  of 
the.  respondents'  paper.  His  liability  was  contingent.  In  re  Moch  v.  Market 
Bank,  6  Am.  B.  R.  11,  107  Fed.  897,  a  noteholder  was  held  to  have  a  provable 
claim  against  a  bankrupt  indorser,  and  in  Swarts  v.  Siegel,  8  Am.  B.  R.  689, 
117  Fed.  13,  54  C.  C.  /\.  399,  it  was  said  that  an  accommodation  indorser,  even 
before  payment,  is  a  creditor  of  the  bankrupt  debtbr  whose  paper  he  has  in- 
dorsed. See  pages!  696,  697,  Am.  B.  R.,  and  pages  17,  18,  117  Fed.  Reichen- 
bacher  was,  therefore,  the  bankrupt's  creditor  at  the  time  of  both  assignments. 
If  the  assignments  stand,  Reichenbacher  will  receive  a  greater  percentage  of 
his  debt  than  other  creditors.  Whether  he  can  hold  the  assignments  by  paving 
to  the  estate  the  amount  he  has  preferred,  need  not  now  be  determined." 

Smith  V.  Wheeler,  5  A.  B.  R.  46  (C.  C.  A.  N.  Y.  Sup.  Ct.  App.  Div.) :  "If 
the  claim  of  the  plaintiff  was  a  provable  debt  within  the  meaning  of  the  Bank- 
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rupt  Act,  then  the  discharge  is  a  bar.  By  subdivision  'i'  of  §  57  of  the  act  it  is 
provided  as  follows: 

"  'Whenever  a  creditor,  vi-hose  claim  against  a  bankrupt  is  secured  by  the 
individual  undertaking  of  any  person,  fails  to  prove  such  claim,  such  person  may 
do  so  in  the  creditor's  name,  and  if  he  discharge  such  undertaking  in  whole  or 
in  part  he  shall  be  subrogated  to  that  extent  to  the  rights  of  the  creditor.' 
*  *  *  It  must  be  held,  I  think,  that  the  claim  of  the  plaintiff  was  provable 
under  the  Bankrupt  Act,  and  that,  therefore,  the  discharge  is  a  bar." 

Obiter,  In  re  Dillon,  4  A.  B.  R.  64,  100  Fed.  627  (D.  C.  Mass.):  "There  is 
difficulty  in  holding  that  the  present  Bankrupt  Act  allows  the  proof  of  contin- 
gent claims  in  general  but  the  contingent  claims,  of  sureties  are  specially  pro- 
vided for  by  §  57  (i).     *     *     * 

"The  provisions  of  the  two  acts,  though  quite  differently  worded,  yet  reach 
in  most  respects  the  same  result.  Under  both  acts  the  surety  can  get  nothing 
by  way  of  dividend  unless  he  pays  the  original  debt  in  whole  or  in  part.  If  he 
discharges  the  whole  debt,  then,  under  the  first  clause  above  quoted  of  §  19  of 
the  Act  of  1867,  and  under  §  57i  of  the  Act  of  1898,  he  stands  in  the  place  of  the 
original  creditor,  or  is  subrogated  to  his  rights.  This  is  true  whether  the  pay- 
ment is  made  before  or  after  the  bankruptcy.  Plainly  the  words,  'if  he  dis- 
charge such  undertaking,'  in  §  57i,  are  not  limited  to  the  time  before  adjudi- 
cation. If  the  surety  pays  only  a  part  of  the  original  debt,  then,  by  the 
express  provisions  of  §  57i  of  the  Act  of  1898,  the  surety  is  subrogated  to  the 
original  creditor  'to  that  extent.'  " 

But  compare,  Goding  -v.  Rosenthal,  6  A.  B.  R.  641,  61  N.  E.  222  (Mass.  Sup. 
Jud.  Ct.):  "By  the  execution  of  the  bond  of  March  29th,  1898,  to  August,  in 
which  the  present  plaintiff  was  a  surety  for  the  present  defendant  the  latter 
incurred  an  obligation  to  the  present  plaintiff  to  reimburse  him  any  amount 
Tvhich  he  might  be  compelled  as  surety  to  pay  upon  the  bond.  This  obliga- 
tion was  in  force  when,  on  February  13,  1900,  the  present  defendant's  petition 
in  bankruptcy  was  filed.  It  was  an  obligation  founded  upon  an  implied  con- 
tract, and  it  was  evidenced  by  an  instrument  in  writing  and  in  one  sense  it  was 
a  fixed  liability.  But  no  debt  was  absolutely  owing  at  the  time  of  the  petition. 
The  obligation  was  contingent  upon  the  happening  of  a  breach  of  the  bond  and 
a  payment  by  the  surety.  The  payment  by  the  surety  was  not  until  June  12, 
±900,  and  there  seems  to  have  been  no  breach  of  the  bond  before  that  date. 
Therefore,  neither  the  obligee  in  the  bond  nor  the  surety  could  prove  in  the 
bankruptcy  proceedings  a  claim  founded  upon  the  bond,  unless  merely  contin- 
gent claims  are  provable  under  the  Bankruptcy  Act  of  1898." 

§  645.  Surety  Paying  P'rincipal's  Debt  after  Principal's  Bank- 
ruptcy.— Thus,  even  where  the  surety  pays  his  principal's  debt  after  the 
principal  has  been  adjudged  bankrupt,  the  surety  holds  a  claim  for  in- 
demnity that  had  its  origin  before  the  bankruptcy  and  is  therefore  a  prov- 
able and  dischargeable  debt. 

This  rule  has  for  its  basis  the  peculiar  provisions  of  the  Bankruptcy  Act 
permitting  proof  of  claims  in  the  name  of  the  creditor  by  Sureties  and  others 
secondarily  liable  therefor  even  before  payment  by  the  sureties,  where  the 
creditor  fails  or  refuses  to  make  the  proof  himself;  and  also  subrogating 
pro  tanto  such  persons,  thus  secondarily  liable,  to  the  creditor's  dividends 
in  so  far  as  such  persons  shall  discharge  the  obligations  (§  57i)  making, 
in  short,  such  persons  thus  secondarily  liable,  quasi  "owners"  of  the  claims, 
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hence    qualified  "creditors ;"  "creditors"    including    not    only    owners    of 
"debts"  but  those  owning  "demands  or  claims  provable  in  bankruptcy."^^ 

Compare  similar  reasoning,  In  re  Gerson,  5  A.  B.  R.  89  (D.  C.  Pa.,  affirmed 
sub  nom.  Moch  v.  Market  St.  Bk.,  6  A.  B.  R.  11,  109  Fed.  897):  "A  debt 
is  defined  by  §  1  of  the  act  to  be  'any  debt,  demand  or  claim  provable  in  bank- 
ruptcy,' and  §  63  sets  forth  in  de^iil  the  classes  of  provable  debts.  There 
.are:  (1)  certain  fixed  liabilities,  (3)  and  (3)  certain  liabilities  for  costs,  (4) 
any  debt,  claim  or  demand  founded  upon  an  open  account  or  upon  a  contract 
express  or  implied;  and  (5)  provable  debts  reduced  to  judgment  after. the  filing 
of  the  petition.  It  is  the  scope  of  c.^^use  4  that  is  now  in  controversy,  and  this 
I  think  is  broad  enough  to  include  a  claim  founded  upon  the  contract  of  en- 
dorsement even  before  the  liability  under  such  a  contract  has  become  fixed. 
The  endorser's  engagement  may  not  be  a  'debt,'  strictly  so  called,  until  there 
has  been  demand  and  notice  of  non-payment  but  even  before  demand  and  notice 
there  is  certainly  a  contingent  liability,  and  this  may  be  clearly  embraced  within 
.the  words  'demand  or  claim.'  I  did  not  consider  this  clause  of  the  section  when 
I  decided  Schaefer's  case,  but,  now  that  it  has  been  brought  to  my  attention,  I 
•cannot  avoid  the  conclusion  that  clause  4  ought  to  have  been  applied  in  that  de- 
cision, and  if  applied,  should  have  brought  me  to  the  conclusion  that  a  contract 
of  endorsement  is  a  provable  debt  even  if  the  note  does  not  fall  due  until  after 
the  petition  is  filed.  It  is  provable  not  under  clause  'A'  (1),  but  under  clause 
""A'  (4).  The  contract  of  indorsement  is  an  express  contract  (Martin  v.  -Cole, 
104  U.  S.  37),  and'the  holder  of  the  note  has  a  demand  or  claim  founded  thereon, 
which  may  ripen  into  a  debt  or  fixed  liability,  or  may  be  defeated  by  his  failure 
to  take  certain  steps.  But  it  is  a  contingent  right  of  some  sort  founded  upon 
the  contract,  and  is,  I  think,  embraced  in  words  of  such  excessive  scope  as 
■'demand  or  claim.' " 

Hayer  v.  Comstock,  7  A.  B.  R.  495,  115  la.  187  (Sup.  Ct.  Iowa):  "This  debt 
was  a  fixed  liability  evidenced  by  an  instrument  in  writing,  and  absolutely 
owing  by  the  detendant  at  the  time  of  the  filing  of  the  petition  in  bankruptcy, 
snd  therefore  might  be  proved  against  the  estate  as  it  was.  It  is  the  fact  that 
the  bankrupt  absolutely  owed  this  fixed  liability,  evidenced  in  writing,  at  the 
lime  of  the  filing  of  the  petition,  that  made  it  provable,  regardless  of  the  person 
to  whom  it  was  owing.  If  the  creditor  had  failed  to  prove  the  claim,  the  plain- 
tiff could  have  done  so  in  its  name,  not  because  the  debt  was  then  due  to  him, 

35.  Bankr.  Act,  §  1  (9) :  "  'Creditor'  shall  include  any  one  who  owns  a  de- 
mand or -claim  provable  in  bankruptcy,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy." 

Swarts  V.  Siegel,  8  A.  B.  R.  694,  695,  117  Fed.  13  (C.  C.  A.  Mo.);  Livingston 
V.  Heineman,  10  A.  B.  R.  39,  130  Fed.  787  (C.  C.  A.  Ohio).  Compare,  similar 
reasoning.  In  re  Gerson  (Moch  v.  Market  St.  Bk.),  6  A.  B.  R.  11,  109  Fed.  897 
(C.  C.  A.  Penn.,  affirming  5  A.  B.  R.  89).  Compare,  contra,  Goding  v.  Rosen- 
thal, 6  A.  B.  R.  641,  180  Mass.  43,  61  N.  E.  322  (Mass.  Sup.  jd.  Ct.) ;  Morgan  v. 
Wordell,  6  A.  B.  R.  167,  59  N.  E.  1037  (Mass.  Sup.  Jud.  Ct.);  also,  apparently 
contra.  In  re  Marks  &  Gerson,,  6  A.  B.  R.  641  (Ref.  N.  Y.);  also,  contra.  In  ra 
New,  8  A.  B.  R.  566,  116  Fed.  116  (D.  C.  Ohio,  reversed  sub  nom.  Livingston  v. 
Heineman,  10  A.  B.  R.  39,  120  Fed.  787,  C.  C.  A.  Ohio);  compare,  also,  Swarts 
V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.). 

Under  the  laws  of  1841  and  1867,  "contingent  and  uncertain"  claims  were 
provable  by  express  provision.  In  re  Brew.  Co.,  16  A.  B.  R.  110,  115,  143  Fed, 
579  (D.  C.  Mo.):  "It  is  a  noteworthy  fact  that  under  the  Bankrupt  Act  of 
1841  and  1867  the  right  was  given  to  prove  'uncertain  and  contingent  demands' 
against  the  estate.  This  provision  was  omitted  from  the  present'  Bankrupt  Act 
-of  1898." 
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bnt  because  it  was  a  fixed  liability,  evidenced  in  writing,  and  absolutely  owing 
by  the  defendant.  Being  proved  as  it  was  by  the  creditor,  it  was  not  required 
that  the  surety  should  take  any  further  steps.  We  do  not  overlook  the  distinc- 
tions that  exist  as  between  liability  of  the  debtor  to  the  creditor  and  his  lia- 
bility to  his  surety,  but  we  emphasize  the  fact  that  it  was  the  fixed  liability,  evi- 
denced in  writing,  'absolutely  owing'  by  the  defendant,  that  made  this  a  prov- 
able claim  against  his  estate.  Said  paragraphs  in  §  57  and  in  the  general  orders- 
of  the  Supreme  Court  recognize  the  right  of  the  surety  to  protect  himself  be- 
iore  payment,  and  when  his  liability  is  contingent,  and  to  share  in  the  dividends 
of  the  estate  after  payment." 

In  re  Schmechel  Co.,  4  A.  B.  R.  719,  104  Fed.  64  (D.  C.  Mo.) :  "Congress  hav- 
ing thus  by  statute  made  an  express  provision  (§  57i)  on  this  subject,  under 
well-settled  rules  of  construction,  it  is  conclusive  of  any  other  rule  or  method. 
The  claim  of  the  creditor  being  'secured  by  the  individual  undertaking  of  the 
guarantor,  if  the  creditor  fail  to  prove  up  the  debt  against  the  estate,  the 
guarantor  could  'do  so  in  the  creditor's  name,'  or  having  as  he  claims  dis- 
charged 'such  undertaking'  by  executing  to  the  creditor  his  individual  note  for 
the  balance  thereof,  'he  shall  be  subrogated  to  that  extent  to  the  rights  of  the- 
creditor.'  Unquestionably,  had  he  pursued  the  first  course,  of  presenting  the 
debt  'in  the  creditor's  name'  for  allowance,  he  could  have  done  so  only  by 
bringing  to  the  estate  the  amount  of  the  preferred  payment.  Having  chosen,, 
after  the  adjudication  in  bankruptcy,  to  discharge  his  collateral  undertaking,  he 
can  only  'be  subrogated  to  that  extent  to  the  rights  of  the  creditor.'  " 

Contra,  Phillips  v.  Dreher  Shoe  Co.,  7  A.  B.  R.  336,  113  Fed.  404  (D.  C. 
Pa.) :  "No  one  has  any  rights  under  the  Bankrupt  Law  outside  of  what  it  gives ' 
him,  and  those  of  a  surety  are  defined  by  this  section,  beyond  which  he  can- 
not go.  By  it  he  has  the  right  to  prove,  in  case  the  principal  creditor  iails  to- 
do  so.  He  does  not  indeed  have  to  discharge  the  obligation  in  order  to  have 
his  privilege,  but  in  case  he  does  do  so,  in  whole  or  in  part,  he  becomes  en- 
titled to  that  extent  to  the  right  of  subrogation,  and  in  any  event,  when  he 
proves  the  debt,  he  proves  it  not  in  his  own  name,  but  in  tjjat  of  the  original, 
holder.  In  re  Christensen,  3  N.  B.  N.  1094.  The  particular  point  to  be  noticed 
in  the  present  connection  with  regard  to  the  position  of  the  surety,  is  that  he 
only  has  a  right  to  prove,  in  case  the  principal  creditor  fails  to  do  so;  and  the- 
Jatter  cannot  be  said  to  fail  until  he  has  had  an  opportunity  and  passed  it  by^ 
which  can  only  occur  when,  by  proceedings  duly  instituted,  the  estate  of  the- 
debtor  has  been  drawn  into  the  bankruptcy  court  to  be  there  administered,  and 
all  parties  have  been  called  upon  to  make  known  their  claims.  When  that  has 
been  done,  and  he  neglects  to  act,  the  surety,  so  as  not  to  be  prejudiced,  may 
himself  prove  the  debt  in  his  stead.  This,  so  far  as  I  can  see,  is  all  the  relief 
given  by  the  act,  and  whether  adequate  or  inadequate,  it  must  sufiice.  It  fol- 
lows from  this  that  a^t  the  outstart,  the  surefy  who  has  not  taken  up  the  obliga- 
tion, has  no  provable  claim,  and  therefore  has  no  stahding  to  petition." 

The  statutory  provision  of  §  57i  giving  sureties  the  status  of  quasi  own- 
ers of  provable  claims  prevents  any  new  debt  arising  against  the  bankrupt 
by  the  sureties  making  payment  after  bankruptcy.  Being  made  tliereby 
quasi  owners  of  provable  claims  their  "demands"  and  "claims"  are  pro 
tanto  discharged. 

§  646.  Where  Principal's  Liability  Not  Provable  in  Favor  of  Cred- 
itor, Not  Provable  in  Favor  of  Surety. — Where  the  principal  debtor's-. 
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Lability  is  not  a  "provable"  claim  in  favor  of  the  creditor  at  the  time  of  the 
principal  debtor's  bankruptcy,  of  course,  it  is  not  a  provable  claim  in  fav.or 
of  the  surety. 

§  647.   Sureties  fo'r  Bankrupt's  "Faithful   Discharge   of   Duty," 
etc..  Where  No  Default  Till  after  Petition  Piled,  Not  "Provable." 

— But  would  a  bankrupt  be  considered  as  discharged  from  his  liability  to  a 
surety  upon  a  bond  given  for  the  performance  of  a  duty  and  not  for  the 
payment  of  money,  where  the  bankrupt's  default  does  not  occur  until  after 
bankruptcy?  Contractual  obligations  are  not  severed  by  the  discharge  un- 
less claim  thereunder  (at  any  rate  in  the  creditor's  name)  can  be  made  at 
the  time  of  bankruptcy.  Thus,  the  rule  probably  would  be  different  in  cases 
of  sureties  on  official  and  other  similar  bonds  from  what  it  would  be  in 
•cases  of  sureties  and  endorsers  on  commercial  paper.  Creditors  themselves 
\ipon  bonds  given  merely  for  the  faithful  performance  of  duty  or  for  other 
•obligations  than  the  payment  of  .money  have  not  provable  claims  at  the  date 
of  bankruptcy  as  to  defaults  occurring  afterwards  and  are  not  therefore 
"creditors,"  even  within  the  meaning  of  the  Bankrupt  Act ;  therefore,  much 
less  would  the  sureties  on  such  bonds  be  creditors  and  have  provable  claims. 
Thus,  a  bankrupt's  liability  upon  a  redelivery  bond)  given  by  him  before 
bankruptcy  to  the  sheriff  to  obtain  repossession  of  property  taken  on 
replevin,  is  too  contingent  to  be  provable  where  the  judgment  in  favor  of 
the  plaintiff  against  him  is  not  rendered  until  after  dischargers 

§  648.  Obtaining  of  Judgment  Prerequisite  to  Liability  on  Bond. — 

A  judgment  itself  may  be  a  fact  without  which  no  liability  can  arise,  in 
which  event,  if  the  judgment  be  not  obtained  until  after  the  surety's  bank- 
ruptcy, it  is  not  a  provable  debt. 

Thus,  it  was  held,  in  the  lower  court,  that  the  liability  of  a  bankrupt  as 
surety  on  the  bond  of  an  administrator  who  was  charged  with  and  found 
liable  for  misappropriation  of  funds  but  who,  by  order  of  the  orphan's 
court,  was  directed  to  retain  the  funds  until  further  order,  was  not  "abso- 
lutely-owing," because  the  court  had  not  yet  ordered  the  fund  turned  over 
at  the  time  of  bankruptcy ;  but  the  reviewing  court  reversed  the  holding 
on  the  ground  that  the  prior  adjudication  of  the  orphan's  court  finding  the 
imount  due  from  the  administrator  had  fixed  the  surety's  liability.''''^  Thus, 
ilso  the  right  of  a  wife  by  statute  on  divorce  to  one  third  of  personalty,  in 
Arkansas,  is  not,  before  divorce,  a  provable  claim.^s 

It  is  not  upon  this  principle  that  a  surety  on  an  appeal  bond  is  released 
,  by  the  bankruptcy  of  the  principal.    The  suretyship  obligation  is  still  ex- 

36.  Clemmons  v.  Brinn,  7  A.  B.  R.  714  (Sup.  Ct.  N.  Y.  App.  Term). 

37.  See  In  re  Wiseman  &  Wallace,  10  A.  B.  R.  545,  123  F.ed.  185  (D.  C.  Pa., 
reversed   sub  nom.  Hibbard  v.  Bailey. 'l3  A.  B.  R.  104,  129  Fed.  575,  C.  C.  A.  Pa.). 

38.  Hawk  v.  Hawk.  4  A.  B.  R.  563.  102  Fed.  679  (D.  C.  Ark"l-    i 
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i.stent  but  the' cause  of  action  thereon  is  dependent  on  the  obtaining  of  a 
judgment  against  the  principal,  whose  discharge  prevents  such  judgment 
being  obtained. 

§  649.  Cosurety's  Claim  for  Contribution  for  Payments  after 
Bankruptcy. — The  liabiHty  of  a  cosurety  or  comaker  for  contribution  it 
would  seem  would  follow  the  same  rule  as  that  of  a  principal  to  a  surety; 
such'  cosurety  simply  being  subrogated  to  the  rights  of  the  creditor  against 
the  other  cosurety  in  case  he  has  discharged  the  obligation  in  the  proportion 
in  which  he  is  cosurety. 

In  re  Bingham,  2  A.  B.  R.  323,  94  Fed.  796  (D.  C.  Vt.):  "The  bankrupt  was 
impliedly  bound  to  save  him  harmless  from  this  part  of  that  debt,  and  has  not 
done  so;  but  the  detriment  has  occurred  since  the  filing  of  the  petition;  and  till 
that  occurrence  Hartshorn  had  no  provable  claim  on  that  account.  By  this 
Bankruptcy  Act  all  claims  turn  upon  their  status  at  the  time  of  the  ffling  of  the 
petition;  and  decisions  upon  statutes  haying  diflferent  provisions  in  this  re- 
t-pect  will  not  afford  safe  guides  for  the  construction  of  this.  It  affords  relief 
for  a  surety  when  the  creditor  does  not  prove  the  claim  by  allowing  the  surety 
to  prove  it  for  subrogation,  but  nothing  more.  The  relief  is  the  same  that  the. 
s-urety  would  have  if  the  creditor  should  prove  the  claim,  and  get  what  could 
be  had  upon  it,  voluntarily.  The  creditor  has  no  right  to  anything  more  than 
payment;  and  the  surety  who  has  borne  the  burden  is  entitled  to  the  benefit. 
These  rights  arise,  not  from  the  original  contract  of  suretyship,  but  from  the 
equities  of  the  subsequent  transactions.  Miller  v.  Sawyer,  30  Vt.  413.  Subroga- 
tion of  the  surety  to  the  rights  of  the  creditor  does  not  enlarge  them.  They 
extend  only  to  such  dividends  as  the  creditor  can  have.  Here  Hartshorn  should 
pay  the  balance  due  between  him  and  the  bankrupt  to  the  trustee,  now,  for 
administration;  and  the  trustee  should  pay  the  dividends  on  the  bankrupt's  half 
of  the  note,  when  declared,  to  Hartshorn.'' 

§  650.   Bankrupt's  Guaranty  of  Dividends  Not  Yet  Declared  nor 

Due. — The  bankrupt's  guaranty  of  dividends  to  the  holder  of  stock  is  not 
a  provable  claim  as  to  dividends  not  falling  due  until  after  bankruptcy.^^ 

§  651.  Bond  for  Annuity,  Annuitant  Still  Living. — A  bond  to  secure 
the  payment  of  an  annuity,  the  annuitant  still  living,  has  been  held  to  be  a 
provable- debt ;  that  it  is  a  liability  fixed  and  absolutely  owing  although  the 
extent  of  the  future  damages  is  not  yet  fully  suffered.  The  court  avoids 
the  obviously  contingent  nature  of  the  claim  by  saying  that  damages  are 
ascertainable  by  computation  on  the  basis  of  the  tables  of  mortality. 

Cobb  V.  Overman,  6  A.  B,  R.  324,  109  Fed.  65  (C.  C.  A.  N.  Car.) :  "It  is  hard 
to  see  what  sum  was  evidenced  by  the  bond  as  absolutely  owing  except  the 
penalty  itself.  The  claim  would  seem  provable  more  easily  under  Clause  4." 
This  case  is  criticized  in  In  re  Pettingell  &  Co.,  14  A.  B.  R.  733,  137  Fed.  143  (D. 
C.  Mass.). 

39.   In  re  Pettingill  &  Co.,  14  A.  B.  R.  728.'  137  Fed.  143  (D.  C.  Mass.). 


§    651  PROVABI,p;   DEBTS.  391 

Thus,  a  husband's  liability  on  a  contract  to  support  a  divorced  wife  as 
long  as  she  lives  is  a  provable  debt,  the  contingency  being  sure  to  occur 
and  the  expectancy  being  a  subject  of  calculation. 

Obiter,  JJunbar  v.  Dunbar,  10  A.  B.  R.  139,  190  U.  S.  340:  "A  simple  annuity 
which  is  to  terminate,  upon  the  death  of  a  particu,lar  person  may  be  valued  by 
reference  to  the  mortality  tables." 

A  contract  to  support  her  until  she  remarries,  however,  is  not  a  liability 
provable  in  bankruptcy,  for  the  contingency  may  never  happen  or  may  hap- 
pen to-morrow  and  there  is  no  basis  of  experience,  as  in  cases  of  annuities 
for  life.*® 

Dunbar  v.  Dunbar,  10  A.  B.  R.  139,  190  U.  S.  340:  "*  *  *  if  the  contract  had 
come  within  the  category  of  annuities  and  debts  payable  in  future,  which  are 
absolute  and  existing  claims,  that  the  value  of  the  wife's  probability  of  survivor- 

40.  Annuity  to  wife  contingent  on  not  remarrying  is  a  provable  claim  under 
the  English  Act.  Dunbar  v.  Dunbar,  10  A.  B.  R.  139.  190  U.  S.  340:  "It  is  true 
that  this  has  been  done  in  England  under  the  English  Bankruptcy  Act  of  1869. 
In  Ex  parte  Blakemore  (1877),  5  Chan.  Div.  372,  23  Eng.  Rep.  139,  it  was  held, 
by  the  court  of  appeal,  that  the  value  of  the  contingency  of  a  widow's  marrying 
again  -was  capable  of  being  fairly  estimated,  and  that  proof  must  be  admitted 
for  the  value  of  the  future  payments  as  ascertained  by  an  actuary.  That  deci- 
sion 4  was  made  under  the  thirty-first  section  of  the  Bankruptcy  Act  of  1869. 
James,  Lord  Justice,  said: 

"  'No  doubt  it  is  uncertain  whether  the  appellant  will  marry  again,  just  as  th2 
duration  of  any  particular  life  is  uncertain.  But,  though  the  duration  of  any 
particular  life  is  uncertain,  the  expectation  of  life  at  a  given  age  is  reduced  to  a 
certainty  when  we  have  regard  to  a  million  of  lives.  The  value  of  the  expecta- 
tion of  life  is  arrived  at  by  an  average  deduced  from  practical  experience.' 

"Although  the  English  statute  makes  it  necessary  to  arrive  at  a  conclusion 
upon  this  point,  yet  there  is  no  'practical  experience'  as  to  the  chances  of  con- 
tinuance of  widowhood,  such  as  may  be  referred  to  where  the  probable  continu- 
ance of  life  is  involved.  In  the  latter  case  we  have  the  experience  tables  ''n 
regard  to  millions  of  lives,  and  under  such  circumstances  there  is,  as  Lord 
Justice  James  said,  almost  a  certainty  as  to  the  valuation  to  be  put  on  such  a 
contingency.  But  under  the  English  Statute,  the  thirty-first  section  makes 
every  kind  of  debt  or  liability  provable  in  bankruptcy  except  demands  in  the 
nature  of  unliquidated  damages  arising  otherwise  than  by  reason  of  a  contract 
or  promise,  so  long  as  the  value  of  the  liability  is  'capable  of  being  ascertained 
by  fixed  rules,  or  assessable  only  "by  a  jury,  or  as  matter  of  opinion.'  So  under 
the  Act,,  in  Ex  parte  Neal,  14  Chan.  Div.  579,  there  was  a  separation  deed  be- 
tween husband  and  wife,  and  the  husband  was  to  pay  an  annuity  to  the  wife, 
which  was  terminable  'in  case  the  wife  should  not  lead  a  chaste  life;  in  case 
the  husband  and  wife  should  resume  cohabitation;  and  in  case  the  marriage 
should  be  dissolved  in  respect  of  anything  done,  committed  or  Sufifered  by'  the 
other  party,  after  the  date  of  the  deed._  The  annuity  was  also  to  be  proportion- 
ately diminished  in  the  event  of  the  wife's  becoming  entitled  to  any  income  in- 
dependent of  the  husband,  exceeding  a  certain  amount  a  year.  After  the 
execution  of  the  deed  the  husband  went  through  bankruptcy,  and  it  was  held 
that  the  value  of  the  annuity  was  capable  of  being  fairly  estimated,  and  was 
provable  in  the  liquidation.  In  that  case,  speaking  of  the  thirty-first  section  of 
the  Act  of  1869,  it  was  stated  that  'words  more  large  and  general  it  is  impossi- 
iDle  to  conceive;  they  cover  every  species  of  contingency .'_  It  was  also  stated 
that  it  was  'difficult  to  see  how  any  case  coul^  arise  which  would  not  come 
within'  the  language  of  this  act.  Bramwell,  Lord  Justice,  said:  'But  for  the 
present  Bankruptcy  Act  our  decision  rnust  have  been  the  same  as  that  in  Mudge 
V.  Rowan'  (1868,  3  Ex.  85;  but  he  said  that •  the  present  Bankruptcy  Act  was 
very  different  ^in  its  terms  from  the  act  -which  was  in  force  when  that  case  was 
decided. 

"In  the  case  of  Mudge  v.  Rowan;  supra,  there  was  a  deed  of  separation  be- 
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ship  after  death  of  her  husband  might  have  been  calculated  on  the  principles  of 
life  annuities. 

"But  how  can  any  calculation  be  made  in  regard  to  the  continuance  of  widow- 
hood when  there  are  no  tables  and  no  statistics  by  which  to  calculate  such  con- 
tingency? How  can  a  valuation  of  a  probable  continuance  of  widowhood  b; 
made?  Who  can  say  what  the  probability  of  remarrying  is  in  regard  to  any 
liarticular  widow?  We  know  that  some  of  the  factors  might  be  in  the  ques- 
tion; inclination,  age,  health,  property,  attractiveness,  children.  These  would  at 
least  enter  into  the  question  as  to  the  probability  of  continuance  of  widowhood, 
and  yet  there  are  no  statistics  which  can  be  gathered  which  would  tend  in  the 
tlightest  degree  to   aid  in  'the  solving  of  the   question. 

"In  many  cases  where  actions  are  brought  for  the  violation  of  contracts,  such 
as  Pierce  v.  Tennessee  Coal,  etc.,  R.  Co.,  173  U.  S.  1;  Rochm  v.  Horst,  178  Id.  1. 
?nd  Achell  v.  Plumb,  55  N.  Y.  592,  it  is  necessary  to  come  to  some  conclusion 
in  regard  to  the  damages  which  the  party  has  sustained  by  reason  of  the  breach 
of  the  contract,  and  in  such  cases  resort  may  be  had  to  the  tables  of  mortality 

tween  husband  and  wife,  in  which  the  husband  covenanted  to  pay  an  annuity  to 
.  his  wife  by  quarterly  installments,  the  annuity  to  cease  in  the  event  of  future 
cohabitation  by  mutual  consent.  It  was  held  that  this  w-as  not  an  annuity 
provable  under  the  Bankruptcy  Act  of  1849,  12th  and  13th  Vic,  ch.  106,  §  175; 
nor  a  liability  to  pay  money  under  the  24th  and  35th  Vic,  ch.  134,  §  154.     . 

"The  175th  section  of  the  Act  of  1849  expressly  provided  that  the  creditor 
might  prove  for  the  value  of  any  anhuity,  which  value  the  court  was  to  ascer- 
tain,    Kelly,  Chief  Baron,  said: 

"  'The  annuity  seems  to  me  to  be  so  uncertain  in  its  nature  as  to  be  imposs-.- 
ble  to  be  valued.  In  many  cases  the  commissioner  of  bankruptcy  may  have  to 
deal  with"  contingencies  the  value  of  which  depends  upon  a  variety  of  circum- 
stances, and  where  the  valuation  is  very  difficult.  But  here  I  am  at  a  loss  to  see 
any  single  circumstance  upon  which  a  calculation  of  any  kind  could  be  based.' 
"Martin,  Baron,'  said:  .  . 

"  'This   contingency   depends   upon   an  infinite  variety   of  circumstances,  into 
which  it  is  idle  to  suppose  a  commissioner  could  inquire.' 
"Channell,  Baron,  concurring,  said: 

"  'The  tendency  of  recent  legislation,  and  the  course  of  recent  decisions,  has 
been  to  free  a  debtor  who  becomes  a  bankrupt,  from  all  liability  of  every  kind; 
but  I  do  not  think  an  order  of  discharge  a  bar  to  such  a  claim  as  the  present. 
*  *  *  I  quite  admit  that,  to  bring  an  annuity  within  the  Act  of  1849,  it  is  not 
necessary  to  have  any  actual  pecuniary  consideration.  I  also  feel  tha't  in  many 
cases  the  difficulty  of  calculating  the  present  value  of  contingencies  may  be  very 
great,  and  yet  they  may  be  within  the  acts',  gut  here  it  appears  to  me  that  the 
difficulty  is  insuperable.' 

"In  Parker  v.  Ince  (1859),  4  Hurl  &  Norm.  52,  there  was  a  bond  conditioned 
to  pay  an  annuity  during  the  life  of  the  obligor's  wife,  provided  that  if  the 
obligor  and  his  wife  should  at  any  time  thereafter  cohabit  as  m^n  and  wife 
the  annuity  should  cease,  and  it  was  held  that  the  annual  sum  thus  covenanted 
to  be  paid  by  the  defendant  was  not  an  annuity  within  the  175th  section  of  the 
Bankruptcy  Law  or  Consolidation  Act  of  1849,  nor  a  debt  payable  upon  a  con- 
tingency within  the  175th  section,  nor  a  liability  to  pay  money  upon  a  con- 
tingency within  the  178th  section,  and  consequently  the  discharge  in  bankruptcy 
was  no  bar  to  an  action  for  recovery  of  ii  quarterly  payment  due  on  the  bond. 
"Martin,  Baron,  said: 

"  'That  cannot  be  such  an  annuity  as  would  fall  within  the  one  hundred  and 
seventy-fifth  section,  because  a  value  cannot  be  put  upon  it.  How  is  it  possible 
to  calculate  the  probability  of  a  man  and  his  wife  who  are  separated  living  to- 
gether again?  "Their  doing  sa  depends  upon  their  character,  temper  and  dis- 
position, and  it  may  be  a  variety  of  other  circumstances.  Then  is  it  money 
payable  upon  a  contingency  within  the  one  hundred  and  sevSnty-eighth  section. 
I  think  it  is  not'  ,.  ^        .   , 

"It  is  only,  therefore,  by  reason  of  the  extraordinary  broad,  language  con- 
tained in  the  31st  section  of  the  English  Bankruptcy  Act  of  1869  that  the  Eng- 
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and  to  other  means  of  ascertaining  as  near  as  possible  what  the  present  damages 
are  for  a  failure  to  perform  in  the  future,  but  we  think  the  rules  in  those  cases 
ciie  not  applicable  to  cases  like  this  under  the  Bankruptcy  Act. 

"Taking  the  liability  as  presented  by  the  contract,  if  the  mortality  tables 
were  referred  to  for  the  purpose  of  ascertaining  the  value  so  far  as  it  depended 
upon  life,  the  answer  would  be  no  answer  to  the  other  contingency  of  the'  con- 
tinuance of  widowhood;  and  if  having  found  the  value  as  depending  upon  the 
mortahty  tables  you  desire  to-  deduct  from  that  the  valuation  of  the  other  con- 
tingency, it  is  pure  guesswork  to  do  it." 

Division  4. 
CivAiMs  FOR  Runt. 

§  652.  Provability  of  Rent  Involved  in  Provability  of  Contingent 
Claims. — The  subject  of  the  provability  of  claims  for  rent  is  somewhat 
involved  in  the  subjects  of  the  provability  of  contingent  claims  and 
of' claims  not  owing  at  the  time  of  the  filing,  of  the  bankruptcy  petition; 
but  it  is  better  treated  separately  as  an  entirety.*  i  Compare  discussions  as 
to  rent,  leases,  unliquidated  and  contingent  claims. 

There  has  been  an  apparent  divergency  of  opinion  among  the  decisions 
on  the  subject,  arising  chiefly  as  to  the  provability  of  claims  for  future  in- 
st-allments  of  rent. 

§  653.  Does  Bankruptcy  Sever  Relation  of  Landlord  and  Tenant? 

— The  question  whether  or  not  installments  of  rent  accruing  in  the  future 
are  provable  debts  in  bankruptcy,  hinges  a  good  deal  (although  not  wholly, 
Atkins  V.  Wilcox,  5  A.  B.  R.  319,  105  Fed.  595)  upon  the  further  question, 
whether  or  not  the  bankruptcy  of  the  tenant  operates  to  sever  the  relation 

lish  courts  have  endeavored  to  make  a  fair  estimate  of  the  value  of  a  contract 
based  on  the  continuance  of  widowhood,  even  though  the  value  was  not  capable 
of  being  ascertained  by  fixed  rules,  nor  assessable  by  a  jury,  but  was  simply  £o 
be  estimated  by  the  opinion  of  the  court  or  of  some  one  intrusted  with  the 
duty. 

"In  the  Blakemore  case,  5  Cha.  Div.,  373,  23  Eng.  Rep.  139,  after  the  an- 
nouncement of  the  judgment,  the  report  states  that  it  was  then  arranged  that 
it  should  be  referred  to  an  actuary  to  ascertain  the  annuity  as  a  simple  life 
annuity,  and  to  deduct  from  that  value  such  a  sum  as  he  should  estimate  to  be 
the  proper  deduction  for  the  contingency  of  widowhood.  In  other  words,  it  was 
left  to  the  actuary  to  guess  the  proper  amount  to  be  deducted." 

As  to  claims  for  installments  of  rent  to  accrue  in  the  future,  which  involve 
somewhat  the  subject  of  contingency,  see,  next  succeeding.  Division  "4." 

Other  Instances  of  Contingency  and  Not  Contingency. — Subcontractor  not  to 
be  paid'  by  head  contractor  until  owner  pays  contractor  for  same  work  and 
materials. 

In  re  Ellis,  16  A.  B.  R.'  335  (C.  C.  A.  Ohio):  "The  contract  governs,  and 
under  its  terms  he  agrees  to  pay  only  for  the  labor  and  matferial  for  which  he  is 
paid.  He  assents  to  become  the  medium  of  payment  to  the  subcontractor,  but 
'assumes  no  independent  liability.  His  obligation,  his  debt,  is  altogether  de- 
pendent upon  the  payment  to  him  by  the  owner^." 

41.  In  re  Ells,'3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.);  In-  re  Arnstein,  4  A. 
B.  R.  346,  101  Fed.  706  (Ref.  N.  Y.) ;  In  re  Collignon,  4  A.  B.  R.  250  (Ref.  N. 
Y.);  Watson  v.  Merrill,  14  A.  B.  R.  453,  136  Fed.  359  (C.  C.  A.  Kan.);  In  re 
Pettingill  &  Co.,  14  A.  B.  R.  333,  137  Fed.  143  (D.  C.  Mass.). 
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of  landlord  and  tenant — itself  a  branch  of  the  subject  previously  con- 
sidered, "The  Efifect  of  the  Adjudication  upon  the  Rights  of  the  Parties."** 

That  it  is  severed,  see*^  In  re  Jefferson,  2  A.  B.  R.  213,  93  Fed.  951  (D. 
C.  Ky.,  rejected  in  In  re  Ells,  3  A.  B.  R.  566,  98  Fed.  967,  D.  C.  Mass) : 

"And  yet  the  court  sees  no  way  to  avoid  the  conclusion  that  the  rela- 
tion of  landlord  and  tenant  in  all  such  cases  ceases,  and  must,  of  necessity, 
cease,  when  the  adjudication  is  made.  If  the  relation  does  cease,  the 
landlord  afterwards  has  no  tenant  and  the  tenant  has  no  landlord.  At  the 
time  of  the  adjudication  the  bankrupt  is  clearly  absolved  from  all  con- 
tractual relations  with,  and  from  all  personal  obligations  to,  the  landlord 
growing  out  of  the  lease,  subject  to  the  remote  possibility  that  his  discharge 
may  be  refused — a  chance  not  worth  considering.  After  the  adjudication  there 
is  no  obligation  on  the  part  of  the  tenant  growing  out  of  the  lease.  He  not 
only  owes  no  subsequent  duty,  but  any  attempt  on  his  part  to  exercise  any  of 
the  rights  pi  a  tenant  would  make  him  a  trespasser.  His  relations  to  the  prem- 
ises and  to  the  contract  are  thenceforth  the  same  as  those  of  any  other 
stranger.  He  cannot  use  nor  occupy  the  premises.  No  obligation  upon  iiis 
part  to  pay  rent  can  arise  when  he  can  neither  use  nor  occupy  the  property. 
The  one  follows  the  other,  and  it  seems  clear  that  no  provable  debt,  and,  in- 
aeed,  no  debt  of  any  sort  against  the  bankrupt,  can  arise  for  future  rent.  No 
rent  can  accrue  after  the  adjudication  in  such  a  way  as  to  make  it  the  debt  of 
the  bankrupt,  and  future  rent, had  not,  in  any  just  sense,  accrued  before  the 
adjudication.  This  result  grows  unavoidably  out  of  the  peculiar  relations  of 
landlord  and  tenant,  and  the  peculiar  contract  between  them,  by  which  rent 
accrued  monthly  as  the  occupation  and  use  of  the  property  progressed." 

In  re  Hays,  9  A.  B.  R.  144,  117  Fed.  879  (D.  C.  Ky.) :  "Under  these  circum- 
stances there  is  no  'fixed  liability'  for  a  demand  "absolutely  owing'  to  the  land- 
lord at  the  time  of  the  adjudication,  except  for  the  rent  which  had  accrued  or 
been  earned  up  to  that  date;  and  certainly,  in  the  nature  of  the  case,  no  such 
debt  can  accrue  against  the  bankrupt  after  the  adjudication,  and,  if  not,  it  can- 
not be  proved  against  his  estate  as  one  of  his  debts.  Section  63.  There  is  nO' 
just  reason  why  the  bankrupt's  estate  should  bear  any  such  burden.  The  land- 
lord cannot  have  every  advantage  while  other  creditors  are  probably  losing- 
i-nost  of  their  demands.  Other  creditors  irremediably  lose  their  debts.  The 
landlord  Ipses  only  his  tenant,  and  may  recoup  that  loss  by  reletting  the 
premises. 

"The  trustee  succeeds  to  the  legal  title  in  the  assets  and  property  of  the 
bankrupt,  but  does  not  succeed  to  the  duty  of  performing  any  of  his  obligations, 
"hey  are  discharged  by  the  proceeding  in  bankruptcy,  leaving  no  one  bound  to 
perform  them  further  than  the  distribution  of  the  assets  under  the  orders  of  the 
referee  will  do  it.     A  leasehold  or  term  bought  and  paid  for  in  advance  would 

42.  See  interesting  article  in  39  Am.  Law  Reg.  (N.  S.)  656  on  the  -subject, 
"Does  the  Relation  of  Landlord  and  Tenant  Become  Severed  by  the  Operation 
of  the  Bankrupt  Law?"  Also,  see  note  to  In  re  Jefferson,  2  A.  B.  R.  208  (D.  C. 
Ky.);  compare,  Atkins  v.  Wilcox,  5  A.  B.  R.  317,  105  Fed., 598  (C.  C.  A.).  Ante, 
§  451. 

43.  In  re  Hinckel  Brew.  Co.,  10  A.  B.  R.  484,  123  Fed.  942  (D.  C.  N.  Y.)r 
Bray  v.  Cobb,  3  A.  B.  R.  788,^100  Fed.  270  (D.  C.  N.  Car.,  reversed  m  Cobb  v. 
Overman,  6  A.  R  R.  324,  109  Fed.  65,  C.  C.  A.;  Cobb  v.  Ovdrman  itself  criti- 
cised in  In  re  Pettingill  &  Co.,  14  A.  B.  R.  733,  137  Fed.  143,  D.  C.  Mass.); 
compare,  under  law  of  1867,  Bailey  v.  Loeb,  11  N.  B.  R.  271,  Fed.  Cases  739,  3. 
Fed.  Cas.  376;  In  re  Webb,  29  Fed.  Cases  494;  In  re  Breck,  4  Fed.  Cases  43. 
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be  an  asset,  but  a  mere  right  to  use  real  estate  upon  the  condition  of  paying 
fiill  current  rent  for  it,  if  property  or  an  asset  at  all  (unless  in  cases  too  rare  to 
change  the  result),  is  so  in  a  sense  so  attenuated  as  not  to  be  worth  considering 
in  practical  affairs,  and  so  unimportant  as  not  to  affect  the  common  sense  rule 
followed  in  the  Jefferson  case. 

"As  pointed  out  in  the  opinion  in  the  Jefferson  case,  rent  and  use  or  occupa- 
tion, or  the  right  or  opportunity  to  occupy,  are  dependent  and  correlative 
terms.  Rent  cannot  accrue  without  a  tenant.  The  bankrupt  himself  manifestly 
ceases  to  be  such  at  the  adjudication,  and  the  trustee  is  not  authorized  by  law 
to  become  such  in  his  stead.  *  *  *  The  Bankruptcy  Act,  however,  dissolves 
and  discharges  the  liability  of  a  tenant  to  his  landlord,  as  well  as  every  other, 
and  makes  it  legally  impossible  for  him,  after  the  adjudication,  to  continue  the 
liability  to  pay  rent,  unless  there  is  a  new  contract." 

However,  all  the  cases  holding  that  the  tenant's  bankruptcy  severs  the 
relation  of  landlord  and  tenant,  further  hold  (where  the  question  is  ad- 
verted to)  that  the  landlord's  bankruptcy  does  not  so  operate. 

Obiter,  In  re  Hays,  9  A.  B.  R.  144,  117  Fed.  879  (D.  C.  Ky.):  "To  avoid  any 
misconception,  it  may  be  advisable  to  add  that  it  is  entirely  possible  that  dif- 
ferent reasons  would  require  a  different  result  in  case  a  landlord  should  become 
bankrupt.  In  that  case,  where  the  legal  title  to  the  real  estate  would  devolve 
upon  the  trustee  in  bankruptcy,  and  who  would  then  be  the  substituted  but 
temporary  landlord  hy  operation  of  law,  the  land  itself  might  be  regarded  as 
performing  such  duties  to  the  tenant  as  his  needs  required.  He  would  doubtless 
have  rights  to  the  use  of  the  land,  which  could  not  and  need  not  be  taken  from 
him  because  of  a  mere  change  of  ownership  of  the  naked  legal  title  to  the  prem- 
ises. Change  of  ownership  of  real  estate  never  affects  the  rights  of  the  tenant. 
It  is  a  matter  with  which,  in  normal  cases,  he  has  no  concern.  The  act  clearly 
authorizes  the  trustee  to  sell  the  remainder  interest  of  the  bankrupt  in  the  land. 
But  this  does  not  require  the  destruction  of  the  tenant's  rights  therein.  His 
interest  in  the  premises  depends  upon  his  obligation  and  ability  to  pay  rent 
for  the  use.  So  long  as  this  obligation  and  ability  continue,  his  rights  con- 
tinue. When  they  cease,  his  rights  end.  With  his  bankruptcy  both  obligation 
and  ability  to  pay  rent  terrninate.  But  when  the  landlord  becomes  bankrupt 
the  land  still  remains  to  serve  all  the  purposes  of  the  tenant.  I^  may  be  sold 
quite  as  well  with  as  without  a  paying  tenant,  though,  if  there  be  a  tenant  in 
possession,  he  thereafter  becomes  the  tenant  of  the  purchaser.  In  short,  when 
the  tenant  is  adjudged  bankrupt  the  landlord  no  longer  has  one,  inasmuch  as  § 
47  does  not  authorize  the  trustee  to  become  such,  and  the  relations  of  the  land- 
lord with  the  tenant  cease  by  virtue  of  the  adjudication;  but  when  a  landlord 
is  adjudged  bankrupt  the  tenant  by  operation  of  law  still  has  a  landlord  in  the 
trustee,  who,  under  §  70,  holds  the  legal  title  to  the  premises,  and  in  such  case 
the  relation  of  landlord  and  tenant  may  continue.  This  may  clearly  mark  the 
distinction  between  the  two  cases.  In  one  there  is.  both  a  landlord  and  a  tenant, 
each  capable  of  performing  his  respective  duties,  while  in  the  other  there  is 
not.  Upon  these  considerations  it  may  be  that,  the  reason  for  the  rule  stated  in 
the  Jefferson  case  ceasing,  the  rule  would  not  apply  to  the  case  of  a  bankrupt 
landlord.  The  question  does  not,  of  course,  arise  in  this  case,  but  I  am  glad  of 
the  opportunity  of  pointing  out  what  may  be^  a  marked   difference.'' 

But  the  better  and  more  logical  rule  is  that  the  bankruptcy  of  the  tenant, 
tven.  does  not  sever  the  relation  of  landlord  and  tenant.'  d^ad.  that  the  tenant 
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and  his  surety  remain  liable,  and  that  the  rent  obligation  is  not  discharged 
as  to  future  rent,  unless  the  trustee  elects  to  retain  the  lease  as  an  asset.** 

Watson  V.  Merrill,  14  A.  B.  R.  458,  136  Fed.  359  (C.  C.  A.  Kas.):  "An  ad- 
judication-in  bankruptcy  does  not  dissolve  or  terminate  the  contractual  relations 
of  the  bankrupt,  notwithstanding  the  decisions  to  the  contrary  in  In  re  Jeflferson 
(D.  C),  2  A.  B.  R.  206,  93  Fed.  448;  Bray  v.  Cobb  (D.  C),  3  A.  B.  R.  788,  100 
Fed.  370;  and  In  re  Hays,  Foster  &  Ward  Co.  (D.  C.),  9  A.  B.  R.  144,  117  Fed. 
t-79.  Its  effect  is  to  transfer  to  the  trustee  all  the  property  of  the  bankrupt 
except  his  executory  contracts,  and  to  vest  in  the  trustee  the  option  to  assume 
or  to  renounce  these.  It  is  the  assignment  of  the  prpperty  of  the  bankrupt  to 
the  trustee  by  operation  of  law.  It  neither  releases  nor  absolves  the  debtor 
from  any  of  his  contracts  or  obligations,  but,  like  any  other  assignment  of  prop- 
erty by  an  obligor,  leaves  him  bound  by  his  agreements,  and  subject  to  the  liabili- 
ties he  has  incurred.  It  is  the  discharge  of  the  bankrupt  alone,  not  his  adjudication, 
that  releases  him  from  liability  for  provable  debts  in  consideration  of  his  sur- 
render of  his  property,  and  its  distribution  among  the  creditors  who  hold  them. 
Even  the,  discharge  fails  to  relieve  him  from  claims  against  him  that  are  not 
provable  in  bankruptcy,  and,  since  his  obligation  to  pay  rents  which  are  to 
accrue  after  the  filing  of  the  petition  in  bankruptcy,  may  not  be  the  basis  of  a 
provable  claim,  his  liability  for  them  is  neither  released  nor  affected  by  his 
adjudication  in  bankruptcy,  or  by  his  discharge  from  his  provable  debts.  One 
agrees  to  pay  monthly  rents  for  the  place  of  residence  of  his  family  or  for  his 
place  of  business,  or  to  render  personal  services  for  montiily  compensation  for 
a  term  of  years;  he  agrees  to  purchase  or  to  convey  property;  and  he  then 
becomes  insolvent  and  is  adjudicated  a  bankrupt.  His  obligations  and  liabilities 
are  neither  terminated  nor  released  by  the  adjudication.  He  still  remains  legally 
bound  to  pay  the  rents,  to  render  the  services,  and  to  iulfill  all  his  other  obli- 
gations, notwithstanding  the  fact  that  his  insolvency  may  render  him  unable 
immediately  to  do  so.  Nor  are  those  who  contracted  with  him  absolved  from 
their  obligations.  If  he  or  his  trustee  pays  the  stipulated  rents  for  his  place 
of  residence  or  for  his  place  of  business,  the  lessors  may  not  deny  to  the  payor 
the  use  of  the  premises  according  to  the  terms  of  the  lease.  If  he  renders  the 
personal  services,  he  who  contracted  to  pay  for  them  may  not  deny  his  liabil- 
ity to  discharge  this  obligation.  His  trustee  does  not  become  liable  for  his 
debts,  but  he  does  acquire  the  right  to  accept  and  assume  or  to  renounce  the 
executory  agreements  of  the  bankrupt,  as  he  may  deem  most  advantageous  to 
the  estate  he  is  administering,  and  the  parties  to  those  contracts  which  he 
assumes  are  still  liable  to  perfom  them.     And  so  throughout  the  entire  field  of 

44.  Also,  In  re  Curtis,  9  A.  B.  R.  286,  109  Fed.  171  (Sup.  Ct.  La.);  Witthaus 
V.  Zimmerman,  H  A.  B.  R.  314,  91  App.  Div.  203  (Sup.  Ct.  N.  Y.);  obiter,  In  re 
Adams,  13  A.  B.  R.  368,  130  Fed.  788  (D.  C.  Mass.);  In  re  Ells,  3  A.  B.  R.  564, 
f.8  Fed.  967  (D.  C.  Mass.,  distinguished  in  Atkins  v.  Wilcox,  5  A.  B.  R.  319,  105 
Fed.  595,  C.  C.  A.);  In  re  Koester,  17  A.  B.  R.  391  (Ref.  Ohio).  Compare  dis- 
cussion. In  re  Pettingill  &  Co.,  14  A.  B.  R.  728,  137  Fed.  143  (D.  C.  Mass.); 
compare,  analogously,  In  re  Brew  Co.,  16  A.  B.  R.  110,  143  Fed.  579  (D.  C. 
I'.lass.). 

Compare,  under  law  of  1867,  Ex  parte  Houghton,  Fed.  Cases  6,725:  "The 
earlier  law  of  England,  which  we  have  adopted  in  this  country,  was  that  the 
assignees  of  a  bankrupt  have  reasonable  time  to  elect  whether  they  will  assume 
a  lease  which  they  find  in  his  possession;  and,  if  they  do  not  take  it,  the  bank- 
rupt retains  the  term  on  precisely  the  same  footing  as  before,  with  the  right  tJ 
occupy,  and  the  obligation  to  pay  rent.  If  they  do  take  it,  he  is  released,  as  in 
all  other  cases  of  valid  assignment,  from  all  liability,  excepting  on  his  cove- 
nants: and  from  these  he  is  not  dischareed  in  anv  event." 
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contractual  obligation',!  the  adjudication  in  bankruptcy  absolves  from  no  agree- 
ment, terminates  no  ciuitract,  and  discharges  no  liability." 

In  re  Pennewell,  9  /.,.  B.  R.  490,  119  Fed.  139  (C.  C.  A.  Mich.):  "The  adju- 
dication of  a  tenant  as  a  bankrupt  does  not  ipso  facto  terminate  his  lease  and 
put  an  end  to  his  estate  in  the  leased  premises,  so  as  to  give  a  subtenant  a  claim 
for  damages  against  the  bankrupt's  assets.''  Yet,  see  the  later  remark  in  the 
court's  opinion  in  this  case:  "It  may  be  true  that  if  the  trustee  had  elected  not 
to  adopt  the  lease  and  realized  its  value  to  the  estate,  the  lease  would  have 
come  to  an  end." 

Thus,  bankruptcy  and  the  bankrupt's  subsequent  discharge  not  operating 
to  sever  the  relation,  then  the  bankrupt  remains  liable  for  rent  accruing  after 
adjudication,  where  the  trustee  rejects  thelease.*^ 

Bankruptcy  does  not  ipso  facto  sever  all  contractual  relations.  To  be 
■sure,  adjudication  in  bankruptcy  operates  as  a  date  of  cleavage  between 
•  the  old  estate  and  the  new  estate  of  the  debtor;  on  that  date  all  property 
>  of  the  bankrupt  (which  was  itself  in  existence  at  the  time  of  the  filing  of 
the  petition,  or  its  proceeds)  passes  to  creditors  in  satisfaction  of  the  claims 
of  creditors  (owing  at  the  time,  of  the  filing  of  the  petition)  ;  and  the  dis- 
charge of  the  bankrupt  frees  (as  of  the  date  of  adjudication)  all  prop- 
erty acquired  subsequently  to  the  adjudication  from  all  subsequently  in- 
curred indebtedness ;  but  all  this  is  far  different  from  saying  that  bankruptcy 
dissolves  all  contractual  relations,  or  that  the  discharge  releases  the  debtor 
therefrom.  Bankruptcy  affects  property  and  debts  ;■  it  passes  title  to  the 
property  and  divides  it  among  the  debts.  It  is  not  concerned  with  con- 
'  tractual  relations  nor  obligations  but  with  "debts,  claims  and  demands'^  and 
"provable"  debts,  claims  and  demands  at  that.  Liabilities  and  obligations 
that  are  neither  "debts,  claims  nor  demands,"  or  that  are  not  by  the  statute 
itself  specifically  given  the  attributes  of  provable  debts,  claims  or  demands, 
are  not  dissolved  nor  discharged.  Where  a  contractual  relation  exists 
which  has  not  become  merged  in  a  right  of  action  provable  as  a  debt,  claim 
or  demand  in  bankruptcy,  such  contractual  relation  continues  to  exist  un- 
impaired. If  the  contractual  relation  is  such  as  may  be  assumed  by  an- 
other, the  trustee  may  assume  it,  assuming  at  the  same  time  all  the  contract- 
ual obligations  not  already  merged  into  ','provable"  claims.  If  the  con- 
tractual relation  is  not  such,  or  if  the  trustee  refuses  to  assume  it,  then  the 
original  parties  remain  bound  on  it  for  all  future  obligations  arising  there- 
from, though  not  for  ai^  obligations  arising  therefrom  that  had  already 
become  crystallised  or  merged  into  provable  debts ;  so  that,  if  all  obligations 
arising  therefrom  are  so  merged,  then  the  original  parties  are  no  longer 
bound  at  all.*^ 

Now,  some  contractual  relations  are,  by  virtue  of  the  bankruptcy  itself, 
absolutely  terminated.  The  obligations  thereon,  ipso  facto,  terminate — are 
rrerged  in  the  breach  of  the  contract,  which  becomes  thereupon  a  "provable"' 

45.  Watson  v.  Merril,  14  A.  B.  R.  453,  136  Fed.  359  (C.  C.  A.  Kas.)-  obiter 
In  re  Collignon,,4  A,  B,  R.  251   (Ref,  N.  Y.), 

-46.   In  re  Brew  Co.,  16  A.  B.  R,  111,  143  Fed.  3i'J  (D.  C.  Mo.):  In  re  Mahler 
5  A.  B.  R.  457,  105  Fed.  428  (D.  C.  Mich.). 
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claim  in  bankruptcy.  Such  contractual  relations  are,  therefore,  rightly  said 
to  be  dissolved  by  the  bankruptcy,  but  it  is  so  not  because  they  are  con- 
tractual relations  but  because  they  have  become  completely  and  absolutely 
absorbed  and  merged  in  a  right  of  action  for  breach  of  contract.*'^ 

Other  contractual  relations  there  are  of  a  continuing  and  recurrent  nature, 
giving  rise,  not  to  one  single  obligation,  but  to  recurring  obligations  arising 
from  time  to  time.  Of  such  nature  is  the  relation  of  landlord  and  tenant. 
It  is  a  contract,  or  rather  a  relation,  with  intermitted  or  recurrent  obliga- 
tions. It  is  a  series  of  obligations  connected  by  a  contract.  The  particular 
obligation  may  or  may  not  be  broken  as  it  comes  and  thus  may  or  may  not 
be  a  provable  debt;  but  the  contract  itself — unless  by  its  terms  bankruptcy 
is  a  breach  of  it  as  an  entirety — sjill  subsists,  unmerged. 

Historically,  also,  this  theory  of  the  nature  of  the  relation  of  landlord 
and  tenantj  is  borne  out.  The  tenant's  rights  were  not  themselves  a  debt  ^ 
but  a  mere  relation,  giving  rise  at  regular  and  stated  intervals  to  separate 
and  distinct  obligations — knight  service,  rent  service,  etc.,  etc. — whose  re- 
spective breaches,  as  the  defaults  occurred,  would  occasion  separate  debts 
to  arise.*  s 

Bosler  v.  Kuhn  (Act  of  1841),  8  Watts  &  S.  183:  "A  rent  service  is  not  a 
(?ebt,  and  a  covenant  to  pay  it  is  not  a  covenant  to  pay  a  debt.  It  is  a  security 
ior  the  performance  of  a  collateral  act.  The  annual  payments  spring  into  ex- 
istence, and  for  the  first  time  become  debts,  when  they  are  demandable;  for, 
while  they  are  growing  due,  the  landlord  has  no  property  in  anything  distinct 
from  the  corpus  of  the  rent  or  the  realty  of  which  they  are  the  product;  and  the  ' 
fruit  must  be  severed  from  the  tree  which  bears  it  before  it  can  become  per- 
sonal property  and  a  chose  in  action.  A  debt  is  an  entire  thing  althoug"h  it  be 
payable  by  installments;  and  to  admit  it  to  be  proved  when  thus  constituted 
would  require  the  installment  to  be  combined  by  a  penalty,  such  as  formerly  was 
called  in  aid  of  an  annuitant,  or  else  to  be  consolidated  by  the  contract.  To 
whatever  length  the  law  may  go  for  the  purpose  of  liquidating  a  contingent  de- 
mand, it  must  necessarily  stop  short  when  the  demand  is  not  only  uncertain  in 
itself,  but  incapable  of  being  reduced  to  a  certainty." 

In  re  Mahler,  5  A.  B.  R.  457,  105  Fed.  438  (D.  C.  Mich.,  affirming  2  N.  B.  N. 
&  R.  70) :  "A  covenant  to  pay  rent  quarterly  creates  no  debt  until  it  becomes 
ciue.  *  *  *  It  is  not  an  unliquidated  claim,  capable  of  valuation,  which  may 
be  proved  and  allowed  after  its  amount  has  been  ascertains^." 

In  re  Arnstein,  4  A.  B.  R.  247,  101  Fed.  706  (Ref.  N.  Y.):  "A  contract  of 
lease  is  peculiar  in  its  nature,  and  differs  in  many  respects  from  other  contracts. 
Rent,  as  such,  is  an  incident  to,  and  grows  out  of,  die  use  and  occupancy,  and 
is  the  consideration  therefor.  Unaccrued  rent  cannot  be  said,  therefore,  to  be 
a  fixed  liability  then  absolutely  owing,  payable  in  the  future,  or,  indeed,  a  'debt' 
of  any  kind,  as  that  word  seems  to  be  used  in  the  act.  It  is  only  an  unmatured 
obligation  to  pay  in  the  future  a  consideration  for  future  enjoyment  and  oc- 

47.   In  re  Pettingill  &  Co.,  14  A.  B.  R.  733,  137  Fed.  143  (D.  C.  Mass.). 

43.  In  re  Mahler,  2  N.  B.  N.  &  Rf  70'  (Ref.  Mich.,  affirmed  in  5  A  B.  R.  453). 
Compare,  to  same  effect,  the  following  decisions  under  the  law  of  1867:  Ex 
parte  Houghton,  Fed.  Cas.  6,725;  In  re  1  eck,  12  N.  B.  Reg.  215,  Fed.  Cas 
1,822;  Bailey  v.  Loeb,  11  N.  B.  Reg.  271,  Fed.  Cas.  739;  In  re  May,  9  .T.  B.  Reg 
419,  Fed.  Cas.  9,325. 
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cupancy.  This  cannot  be  said  to  be,  properly  speaking,  a  present  debt,  demand 
or  claim  at  all,  as  these  words  are  apparently  used  in  the  foregoing  provisions, 
due  regard  being  had  to  the  con-text,  and  cannot  come  within  either  the  clause 
as  to  fixed  liability  then  owing  or  a  debt  founded  on  contract.  The  authori- 
ties, both  under  the  earlier  act  in  1841,  and  the  last  act,  and  the  present  one, 
c-eem  unanimous  t'o  this  effect.  Ex  parte  Houghton,  1  Low.  554,  Fed.  Cas.  No. 
6,725;  In  re  Breck,  13  N.  B.  R.  315  Fed.  Cas.  1,832;  Bailey  v.  Loeb,  11  A.  B. 
R.  271,  Fed.  Cas.  No.  739;  In  re  May,  9  N.  B.  R.  419,  Fed.  Cas.  No.  9,335.  Tlie 
above  are  under  the  late  act." 

§  654.  Rent  Accrued  Up  to  Date  of  Filing  Bankruptcy  Petition, 
Provable. — Rent  accrued  up  to  the  date  of  the  fiUng  of  a  petition  in  bank- 
ruptcy is  provable,  like  any  other  debt.*^ 

§  655.  Rent  Due  a^d  Payable  before  Such  Filing,  but  for  Occu- 
pancy to  Occur  Afterwards,  Provable. — Rent  due  and  payable  before 
the  filing  of  the  petition  but  for  occupancy  to  occur  in  the  future,  is  also  a 
provable  debt.^-* 

Wilson  V.  Penna.  Trust  Co,,  8  A.  B.  R.  169,  114  Fed.  743  (C.  C.  A.  Pa.) :  "The 
rent  for  the  entire  residue  of  the  term  would  be  provable  as  an  unpreferred 
debt,  entitled  only  to  a  pro  rata  dividend  and  the  unexpired  portion  of  the 
term  would  become  an  asset  of  the  bankrupt's  eslate,  to  be  disposed  of  by  the 
■trustee  in  bankruptcy  for  the  benefit  of  the  estate." 

§  656.  Installments  Accruing  after  Adjudication,  for  Oc- 
cupancy Thereafter,  Not  Provable. — Rent  accruing  after  adjudication 
of  bankruptcy  and  not  due  before  adjudication,  is  not  provable  against  the 
estate,^^  except  so  far,  or  course,  as  it  may  constitute  part  of  the  expense  of 
administration. 

49.  In  re  Arnstein,  4  A.  B.  R.  246,  101  Fed.  706  (D.  C.  N.  Y.). 

50.  In  re  Mitchell,  8  A.  B.  R.  327,  IIG  Fed.  87  (D.  C.  Del.);  obiter,  inferen- 
tially,  English  v.  Key,  39  Ala.  115. 

But  the  baftkruptcy  act  of  1867  contained  a  provision  not  found  in  the  act 
■of  1898:  "Where  the  bankrupt  is  liable  to  pay  rent  or  other  debt  falling  due  at 
fixed  and  stated  periods,  the  creditor  may  prove  for  a  proportionate  part  thereof, 
up  to  the  time  of  the  bankruptcy,  as  if  the  same  grew  from  day  to  day  and  not 
at  such  fixed  and  stated  periods.  §  19."  See  also,  Atkins  v.  Wilcox,  5  A.  B.  R. 
317,  105  Fed.   595   (C.  C.  A.). 

51.  In  re  Hays,  9  A.  B.  R.  144,  117  Fed.  879  (D.  C.  Ky.) ;  In  re  JeflEerson,  3 
A.  B.  R.  206,  93  Fed.  948   (D.   C.  Ky.) ;  Atkins  v.  Wilcox,  5  A.   B.   R.  313,   105 

^  Fed.  595  (C.  C.  A.) ;  In  re  Hinckel  Brewing  Co.,  10  A.  B.  R.  484,  123  Fed.  94a 
(D.  C.  N.  Y.);  In  re  Mahler,  2  N.  B.  N.  &  R.  70  (Ref.  Mich.,  affirmed  by  D.  C,  r. 
A.  B.  R.  453);  In  re  Curtis,  9  A.  B.  R.  286,  109  La.  Ann.  (Sup.  Ct.  La.);  obiter. 
In  re  Adams,  13  A.  B.  R.  368,  130  Fed.  788  (D.  C.  Mass.) ;  quKre,  In  re  Arnstein, 
4  A.  B.  R.  246,  101  Fed.  706  (Ref,  N.  Y.) ;  compare.  In  re  Ells,  3  A.  B.  R.  654, 
«8  Fed.  967  (D.  C.  Mass.);  Bray  v.  Cobb,  3  A.  B.  R.  788,  100  Fed.  370  (reversea, 
on  other  grounds,  in  Cobb  v.  Overman,  6  A.  B.  R.  334,  109  Fed.  65  (C.  C.  A.  N, 
Car.);  contra,"  In  re  Mitchell,  8  A.  B.  R.  324,  1' 3  Fed.  87  (D.  C.  Del.). 

Likewise  under  the  law  of  1841.  Bosler  v.  Kuhn,  8  Watts  &  S.  183;  Savory 
V.  Stocking,  4  Cush.  607. 

Likewise  under  the  law  of  1867.  In  re  Webb,  6  N.  B.  Reg.'  303,  Fed.  Cases 
17,315;  Bailey  v.  Loeb,  11  N.  B.  Reg.  271,  Fed.  Cas.  739;  Ex  parte  Houghton, 
Fed.  Cas.  6,725;  In  re  Breck,  12  N.  B,  Reg.  315,  Fed.  CiS.  1,822. 

Likewise  under  English  Bankruptcy  Lav^r:  1  H.  B.  L.  433,  4  Term  Reps.  94; 
Aurrol  v.  Mill.?,  8  East  318;  S.  P.  Cotterell  v.  Hook,  Dog.  97;  Marks  v.  Upton, 
7  Term  Rep.  305. 
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In  re  Collignon,  4  A.  B.  R.  250  (Ref.  N.  Y.) :  "In  principle  and  on  autliority 
a  rent  charge  to  accrue  is  not  a  present  debt  (Lansing  v.  Prendergast,  9  Johns. 
127).  Nor  is  it  contingent,  like  the  liability  of  an  endorser  on  an  insolvent's 
I'ote  not  yet  due,  which  is  capable  of  valuation  and  would  probably  be  admitted 
to  proof  at  any  time  before  the  winding  up  of  the  estate.     *     *     * 

"Entirely  apart,  therefore,  from  the  question  of  the  provability  of  the  rent 
to  accrue  at  the  time  of  the  first  meeting,  I  hold  that  this  claimant  in  now  prov- 
ing up  a  claim  which  has  been  'liquidated'  by  her  reletting  the  premises,  is  not 
within  the  intendment  of  §  63.  Her  debt  is  a  new  debt,  due  to  new  acts  on  her 
tart,  for  which  she  carj  doubtless  hold  the  lessee,  but  which  should  not  be  rec- 
ognized here  to  the  detriment  of  other  creditors." 

Watson  V.  Merrill,  14  A.  B.  R.  453,  136  Fed.  359  (C.  C.  A.  Kas.):  "Rents 
which  the  bankrupt  had  agreed  to  pay  at  times  subsequent  to  the  filing  of  the 
petition  in  bankruptcy  do  not  constitute  a  provable  claim  under  the  Bankruptcy 
Law  of  1898,  because  they  are  not  a  'fixed  liability  *  *  *  absolutely  owing  at 
the  time  of  the  filing  of  the  petition  against  him,'  and  because  they  do  not 
constitute  an  existing  demand,  but  both  the  existence  and  the  amount  of  the 
possible  future  demand  are  contingent  upon  future  events,  such  as  default  of 
lessee,  re-entry  of  lessor,  and  assumption  by  trustee,  so  that  they  neither  form 
the  basis  of  an  unliquidated  nor  a  liquidated  provable  claim." 

Not  even  where  the  lease  provides  that  all  remaining  installments  shall 
at  once  become  due  on  bankruptcy.^^ 

§  657.  Rent  Accruing  before  Adjudication  but  after  Filing  of  Pe- 
tition.— Whether  rent  accruing  before  adjudication,  but  after  the  peti- 
tion has  been  filed,  is  provable,  has  been  variously  decided. ^^ 

That  it  may  not  be  ..roved,  see  obiter,  In  re  Adams,  13  A.  B.  R.  368,  130  Fed. 
788  (D.  C.  Mass.) :  "That  a  landlord,  as  an  ordinary  creditor,  can  prove  against 
the  bankrupt  estate  for  rent  falling  due  between  the  filing  of  the  petition  and 
:-djudication,  I  do  not  believe.  The  cases  cited  do  not  support  the  proposition, 
<ind  as  adjudication,  ipso  facto,  does  not  ordinarily  terminate  a  lease,  the  latter 
part  of  the  argument  is  not  applicable." 

§  658.  Bankruptcy  Stipulated  to  Terminate  Le'ase,  Future 
Rents  Not  Rrovable. — Where  the  lease  contains  condition  that  the 
tenant's  bankruptcy  may  termi^iate  the  lease,  neither  future  rent  nor  dam- 
ages for  loss  upon  such  termination,  may  be  proved.^* 

§  659.  Bankruptcy  or  Default  in  Payment  Maturing  Future  Install- 
ments.— There  are  leases  which  provide  that  upon  the  lessee  be- 
coming bankrupt  or  defaulting  in  the  payment  of  any  one  installment,  all  the 
remaining  installments  of  rent  for  the  unexpired  term  shall  at  once  become 

52.  In  re  Winfield  Mfg.  Co.,  15  A.  B.  R.  257,  140  Fed.  185  (D.  C.  Pa.). 

53.  That  it  may  be  proved,  see  In  re  Hinckel  Brow.  Co.,  10  A,  B.  R.  484,  123 
Fed.  942  (D.  C.  N,  Y.,  distinguished  in  In  re  Adams,  12  A.  B.  R.  368,  ]30  Fed. 
788,  D.  C.  Mass.);  and  In  re  Mahler,  5  A.  B.  R.  453,  105  Fed.  428  (D.  C   Mich.) 

54.  In  re  Shaffer.  10  A.  B.  R.  633.  124  Fed.  Ill  CD.  C.  Mass.). 
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due  and  payable.'^     Nevertheless  such  rent  for  the  unexpired  term  has 
been  held  not  provable,^^  or  at  least  doubtfully  so.^^ 

In  re  Winfield  Mfg.  Co.,  15  A.  B.  R.  25,  137  Fed.  984  (D.  C.  Pa.)  and  15  A. 
B.  R.  257,  40  Fed.  185  (D.  C.  Pa.):  '"The  lease  contained  the  following  pro- 
vision: "The  said  lessees  further  -agree  in  case  of  their  insolvency,  or 
the  entering  of  a  judgment  against  them  in  any  court  of  record,  or 
the  filing  of  a  petition  by  or  against  them  or  any  of  them,  in  bank- 
ruptcy, or  insolvency,  that  the  entire  rent  reserved  for  the  term  of  this  lease 
shall  immediately  become  due  and  payable.  *  *  ♦" '  The  present  claimant 
accepted  a  surrender  of  the  premises  on  May  10th  and  has  since  that  date  been 
m  exclusive  possession.  He  has  been  paid  in  full  all  the  rent  that  was  due  when 
the  petition  in  bankruptcy  was  filed,  and  has  been  allowed  compensation  at  the 
rental  rate  for  the  receiver's  use  and  occupation.  By  accepting  the  surrender 
he  assented  to  the  position  that  the  lease  had  been  brought  to  an  end  by  the 
proceedings  in  bankruptcy,  and  I  am  unable  to  see,  therefore,  in  what  essential 
respect  his  situation  differs  from  the  situation  of  the  landlord  whose  claim  was 
rejected  in  Wilson  v.  Trust  Co.  As  the  court  there  said,  and  I  may  now  re- 
peat: 

"  'The  contract  was  not  divisible.  If  the  claimant  desired  to  avail  himself  of 
the  stipulation  as  to  bankruptcy  for  the  purpose  of  securing  a  preference  for 
cne  year's  rent,  he  was  bound  to  conform  to  the  contract  as  a  whole.  But  this 
he  declined  to  do.' " 

But  compare,  obiter  inferentially,  contra,  Atkins  v.  Wilcox,  5  A.  B.  R.  316,  105 
Fed.  965  (  C.  C.  A.) :  "The  lease  does  not  provide  in  express  terms  that  th« 
bankruptcy  of  the'  lessee  would  have  the  effect  to  mature  the  notes  and  render 
them  exigible." 

The  reasoning  by  which  the  conclusion  is  reached  that  such  maturing  of 
future  installments  cannot  create  provable  debts  is.  not  always  clear ;  but 
perhaps  at  bottom  it  rests  on  the  duty  that  the  landlord  has  of  reducing  the 
damage  as  much  as  possible  by  procuring  a  new  tenant  to  take  the  bank- 
rupt's place,  and  that  so  there  is  no  amount  that  is  absolutely  owing  at  the 
time  of  the  bankruptcy — that  other  facts  may  later  occur  to  change  the  en- 
tire amount.  It  is  not  that  the  claim  simply  is  unliquidated,  as  appears  to  be 
the  reasoning  in  the  case  In  re  Colignon,  4  A.  B.  R.  250;  for  the  claim  is 

55.  See  Wilson  v.  Penna.  Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C.  A. 
Penna.)*;  In  re  Winfield  Mfg.  Ct>.,  15  A.  B.  R.  24,  137  Fed.  984  (D.  C.  Pa.),  and 
15  A.  B.  R.  257,  140  Fed.  185  (D.  C.  Pa.).  Whether  condition  for  forfeiture  upon 
bankruptcy  is  legal,  quzere.  Wilson  v.  Penna.  Co.,  8  A.  B.  R.  169,  114  Fed.  74:J 
(C.  C.  A.  Penna.). 

But,  if  a  lien  upon  the  bankrupt's  property  is  reserved  which  under  the  State 
law  is  good  against  levying  creditors  would  it  not  be  good  in  bankruptcy,  the 
trustee  simply  taking  the  leasehold  as  an  asset?  Compare,  In  re  Goldstem.  3 
A.  B.  R.  603  (Ref.  Pa.). 

56.  Compare,  inferentially.  In  re  Shaffer,  10  A.  B.  R.  633,  124  Fed.  Ill  (D.  C. 
Mass.). 

57.  Obiter,  in  Wilson  v.  Penn.  Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C. 
A.  Penn.).  In  the  case  of  Wilson  v.  Penna.  Trust  Co.  occurs  an  interesting^ 
discussion  of  the  situation  in  law  where  the  bankrupt's  lease  provided  that  on 
bankruptcy  all  remaining  installments  for  the  term  should  become  due  at  once; 
where  three  months  were  already  in  arrears:  where  the  trustee  occupied  for 
two  months;  and  a  third  party  for  three  months:  and  where  the  State  law  gavft 
the  landlofd  a  lien  on  the  goods  on  the  premises  for  one  year's  rent. 

1  Rem  B— 26 
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not  simply  unliquidated,  but  furthermore  all  the  facts  have  not  at  the  time 
of  bankruptcy  occurred  that  will  fix  the  liability,  for  the  landlord  may  suc- 
ceed in  getting  a  tenant  who  will  pay  the  same  or  even  better  rent,  thus 
eliminating  all  damage,  and  then  there  would  be  nothing  "absolutely  owing" 
nor  "fixed." 

In  re  Shaffer,  10  A.  B.  R.  633,  124  Fed.  Ill  (D.  C.  Mass.) :  "The  liability  is 
contingent,  not  only  upon  re-entry  by  the  lessor,  but  upon  loss  of  rent  or  other 
damage  occurring," 

In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  969  (D.  C.  Mass.) :  "If  the  lessor  permitted 
the  lease  to  continue  or  if  the  rent  subsequently  obtained  by  him  equalled  or 
exceeded  that  provided  in  the  lease,  the  claim  would  not  arise." 

Yet  it  is  obvious  that  a  tenant  could  make  a  lease  whereby  the  entire  rent 
for  the  term  would  be  payable  at  once  in  the  very  beginning.  In  such  event, 
should  the  tenant  pay  the  rent  in  one  lump  sum  and  afterwards  go  into 
bankruptcy,  all  there  would  be  to  it  would  be  that  the  leasehold  would  be 
an  asset  of  the  estate,  fully  paid  for.  Suppose  he  had  agreed  to  pay  the 
entire  sum  at  once  at  the  very  beginning,  but  had  failed  to  do  so,  and 
the  landlord  sought  to  prove  the  amount  in  one  lump  sum  against  the  bank- 
rupt estate.  All  there  would  be  to  it,  then,  would  be  that  the  leasehold 
would  be  an  asset  of  the  estate,  not  fully  paid  for.  It  is  indeed  difficult 
to  see  how  this  situation  differs  in  principle  from  the  case  of  a  lease  where 
all  the  remaining  installments  at  once  become  due  on  default  in  paying  one 
installment  or  on  bankruptcy.  The  remainder  of  the  rent  is  a  claim  against 
the  estate  and  the  leasehold  itself  is  an  asset  of  the  estate. 

Wilson  V.  Penn.  Trust  Co.,  8  A.  B.  R.  169,  144  Fed;  743  (C.  C.  A.  Penna.): 
"The  rent  for  the  entire  residue  of  the  term  would  be  provable  as  an  unpreferred 
debt,  entitled  only  to  a  pro  rata  dividend  and  the  unexpired  portion  of  the  term 
would  become  an  asset  of  the  bankrupt's  estate,  to  be  disposed  of  by  the  trustee 
in  bankruptcy  for  the  benefit  of  the  estate.'' 

§  660.  Even  Where  Notes  Given  for  Future  Rent,  Notes  Not  Prov- 
able.— It  has  been  held,  even  that  notes  given  for  future  rent  are  not  prov- 
able claims  against  the  estate.^* 

Atkins  V.  Wilcox,  5  A.  B.  R.  313,  105  Fed.  595  (C.  C.  A.):  "In  the  absence  of 
an  express  provision  that  the  bankruptcy  of  the  lessee  would  have  the  effect 
to  mature  the  rent  notes  given  and  render  them  exigible,  the  amount  of  rent  as 
yet  to  accrue  should  not  be  allowed  as  against  other  creditors." 

But  are  en-forceable  against  the  surety  and  are  not  discharged  by  the 
bankruptcy. 

The  attitude  of  the  court  in  the  case.  In  re  Curtis,  well  illustrates  the  con- 
flict in  the  rulings.  The  question  there  was  whether  the  surety  for  future 
rent  was  released  by  the  tenant's  bankruptcy.    Upon  the  original  hearing 

58.  In  re  Hays,  9  A.  B.  R.  144,  117  Fed.  879  (D.  C.  Ky.).  See  In  re  Curtis, 
9  A.  B.  R.  286  (Sup.  Ct.  La.);  analogously,  Watson  v.  Merrill,  14  A.  B.  R.  453, 
136  Fed.  359  (C.  C.  A.  Kas.). 
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the  court  held  the  bankruptcy  put  an  end  to  the  lease  as  of  the  date  of  the 
adjudication  and  that  therefore  no  rent  could  accrue  thereafter,  and  conse- 
quently that  notes  given  therefor  failed  of  consideration,  a,nd  that  the  surety 
•could  avail  himself  of  the  failure.  Upon  rehearing,  the  court  held  the  bank- 
ruptcy did  not  put  an  end  to  the  lease,  that  the  claim  for  rent  thereafter  ac- 
cruing was  contingent,  was  not  provable  against  the  estate,  was  not  barred 
by  the  discharge  and  that  the  surety  was  still  liable  therefor. 

The  latter  conclusion  was  correct.  Although  the  claim  for  the  rent  was  in 
the  form  of  notes,  secured  by  endorsement,  yet  the  facts  in  the  case  un- 
•doubtedly  were  that  the  notes  either  were  nonnegotiable  or  that  the  contest 
arose  between  the  original  parties,  and  that  therefore  the  notes  amounted  to 
no  more  than  the  covenant  in  the  lease  itself  to  pay  rent  in  installments. 
Such"  claim  for  rent,  as  already  noted,  would  have  been  contingent  since  all 
the  facts  had  not  occurred  prior  to  the  bankruptcy  that  would  have  fixed 
the  liability.  So  the  claim  was  not  provable  against  the  estate  because  con- 
tingent. The  leasehold  was  not  terminated,  but  the  trustee'  might  accept 
it  or  reject  it:  if  he  accepted  it  he  would  be  bound  by  its  covenants;  if  he 
rejected  it  then  the  bankrupt  would  be  bound  by  its  covenants ;  precisely  as 
he  would  by  any  other  contingent  claim  not  provable  and  hence  not  dis- 
-chatgeable  in  bankruptcy. 

§  661.  But  Provable  if  Negotiable  and  in  Hands  of  Innocent  Hold- 
ers, or  Taken  as  Payment. — Undoubtedly,  in  case  the  tenant  has  given 
his  negotiable  notes  and  these  notes  are  in  the  hands  of  bona  fide  holders, 
there  would  be  a  different  result,  for  they  would  amount  to  a  payment  in 
full  in  advance. 

§  662.  Sureties  for  Future  Rent  Not  Released  by  P'rincipal's 
Bankruptcy. — At  any  rate,  sureties  for  rent  to  accrue  in  the  future  are 
not  released  by  the  bankruptcy  of  the  principal.^* 

Witthaus  V.  Zimmerman,  11  A.  B.  R.  314  (Sup.  Ct.  N.  Y.  App.  Div.) :  "I  am 
also  of  the  opinion  that  even  though  it  be  held  that  the  lease  by  the  adjudication 
was  so  far  terminated  as  to  release  the  tenant  from  thereafter  paying  rent,  that 

•this  did  not  of  itself  aflfect  the  defendant's  guaranty  or  relieve  him,  from  liability 
thereunder.     The  act,  §  16,  provides  that:     'The  liability  of  a  person  who  is  a 

■codebtor  with  or  guarantor,  or  in  any  manner  a  surety  for  a  bankrupt,  shall  not 
be  altered  by  the  discharge  of  such  bankrupt.'  This  language  seems  to  negative 
the  idea  that  the  adjudication  had  any  effect  upon  the  defendant.  Not  only  this, 
but  to  hold  otherwise  would  destroy  the  benefit  sought  to  be  accomplished  by 
the  guaranty — which  was  the  payment  of  the  rent  reserved — if  the  tenant  did  not 
choose  to,  or  by  reason  of  insolvency,  could  not  pay.  The  plaintiff  took  ho  part 
in  the  bankruptcy  proceeding  and  I  am  unable  to  see  upon  what  principle  of 
law  a  binding  contract  can  be  destroyed  by  an  act  of  a  third  party  in  which  a 
party  to  the  contract  did  not  participate  and  over  whom  he  had  no  control." 

59.  Bankr.  Act,  §  16  (a) :  "The  liability  of  a  person  who  is  a  codebtor  with, 
,-or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by 
■the  discharge  of  such  a  bankrupt."    In  re  Curtis.  9  A.  B.  R.  286  (Sup.  Ct.  La.). 
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§  663.    Likewise,  Liens  for  Future  Rent  Not  Released.— And  if 

liens  exist  upon  the  bankrupt's  property  as  security  for  rent  to  become  due 
in  the  future,  or  for  installments  of  future  rent  becoming  due  at  once  on 
default,  such  liens  will  be  unimpaired  in  bankruptcy,  if  good  against  levying 
creditors  under  state  law.®'' 

§  664.  But  Mere  Re-Entry  Clause  Gives  No  Lien,  on  Sale  of  Lease- 
hold.— But  no  lien  for  overdue  rent  attaches  to  the  proceeds  of  the  trustee's 
sale  of  a  leasehold  belonging  to  the  bankrupt  by  virtue  of  a  mere  re-entry 
clause.®  1 

§  665.  Landlord  Forfeiting  Lease  or  Accepting  Surrender  Waives 
Claim  for  Unexpi"red  Term. — If  the  landlord  accepts  the  surrender  of 
the  leasehold  or  forfeits  the  residue  of  the  term  upon  the  bankruptcy,  he 
waives  his  right  to  a  claim  for  the  rent  for  the  unexpired  portion  of  the 
t'erm.®^ 

Wilson  V.  Penna,  Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C.  A.  Pa.): 
"Notwithstanding  the  ruling  in  Piatt  v.  Johnson,  168  Pa.  47,  31  Atl.  935,  47  Am. 
St.  Rep.  877,  upholding  as  valid  a  provision  in  a  lease  that  the  entire  rent  for  the 
balance  of  the  term  should  become  due  if  the  lessee  should  become  embarrassed, 
or  make  an  assignment  for  the  benefit  of  creditors,  or  hi.  sold  out  by  sheriff's 
sale,  it  may  well  be  doubted  whether  the  stipulation  here  making  the  whole 
rent  for  the  whole  term  due  and  payable  if  the  lessee  'shall  become  bankrupt' 
is  enforceable  as  against  the  provisions  of  the  Bankrupt  Act.  But  the  court 
below  did  not  pass  upon  that  question,  and  we  do  not  find  it  necessary  to  con- 
sider it.  Assuming  the  validity  of  the  stipulation  where  the  lessee  is  adjudged 
a  bankrupt,  these  consequences  would  follow  its  enforcement.  In  the  first 
place,  under  the  Pennsylvania  Act  of  1836  the  landlord  .would  be  entitled  to 
priority  of  payment  out  of  the  proceeds  of  sale  of  the  tenant's  goods  upon  the 
demised  premises  to  the  extent  of  one  year's  rent.  Longstreth  v.  Pennock,  20 
Wall.  575,  22  L.  Ed. '451.  Secondly,  the  rent  for  the  entire  residue  of  the  term, 
would  be  provable  as  an  unpreferred  debt,  entitled  only  to  a  pro  rata  dividend, 
and  the  unexpired  portion  of  the  term  would  become  an  asset  of  the  bankrupt's 
estate,  to  be  disposed  of  by  the  trustee  in  bankruptcy  for  the  benefit  of  the 
estate.  The  latter  result,  however,  this  claimant  repudiated  altogether.  He 
sought  a  partial  and  one-sided  enforcement  of  the  stipulation.  He  attempted 
to  secure  a  preference  for  one  year's  rent,  and  at  the  same  time  retain  his  inter- 
est as  landlord  unimpaired  in  the  residue  of  the  term.  He  took  that  position  at 
the  start,  and  held  it  to  the  end.  His  proof  was  only  for  a  single  year's  rent  as 
a  preferred  debt,  and  then,  at  the  expiration  of  the  year,  he  took,  and  has 
since  maintained,  exclusive  possession  of  the  leased  premises.  The  court  held — 
and  we  think  rightly — that  the  claimant  could  not  split  up  the  term  in  that 
v/ay.     The  contract  was  not  divisible.     If  the  claimant  desired  to  avail  himself 

60.  In  re  Goldstein,  2  A.  B,  R.  603  (Ref.  Penna.). 

61.  In  re  Ruppel,  3  A.  B.  R.  233  (D.  C.  Pa.). 

62.  In  re  Winfield  Mfg.  Co.,  15  A.  B.  R.  24,  137  Fed.  984,  and  15  A.  B,  R.. 
357,  140  Fed.  185  (D.  C.  Pa.);  analogously.  In  re  Shaffer,  10  A.  B.  R.  633,  124 
Fed.  Ill   CD.  C.  Mass.). 


§-6f)S  PEOVADIvB   DEBTS.  405 

of  the  stipulation  as  to  bankruptcy  for  the  purpose  of  securing  a  preference  for 
one  year's  rent,  he  was  bound  to  conform  to  the  contract  as  a  whole.  But  this 
he  declined  to  do.  We  are  ther£fore  of  opinion  that  the  action  of  the  court  was 
right." 

And  cannot  insist  on  enforcing  the  provision  making  all  future  rent  fall 
due  upon  bankruptcy  f^  nor  insist  on  the  restoration  of  the  property  to  its 
original  condition  by  the  tenant,  under  a  covenant  so  to  do  at  the  end  of  the 
term.^*  And  a  reletting  of  the  premises,  even  to  the  trustee  in  baivkruptcy, 
will  be  deemed  a  forfeiting  of  the  term,  unless  done  expressly  to  mitigate 
■damages.^'  But  if  he  does  not  accept,  such  surrender  yet  he'  may  not  prove 
for  the  balance  of  the  term,  under  a  clause  making  all  future  rent  due  on 
bankruptcy.^* 

Likewise,  damages  under  a  covenant  to  indemnify  for  loss  of  rent  cannot 
1)6  allowed  where  the  landlord  has  re-entered  under  a  clause  permitting 
re-entry  on  bankruptcy."' 

In  re  Shaffer,  10  A.  B.  R.  633,  124  Fed.  Ill  (D.  C.  Mass.):  "The  bankrupt 
was  tenant  under  a  lease  which  provided  that  upon  his  bankruptcy  the  lessor 
might  terminate  the  lease  and  re-enter,  and  'in  case  of  such  termination  the  les- 
see shall  be  liable  to  the  lessor  for  all  losses  and  damage  sustained  by  the  l,essor 
on  account  of  the  premises  remaining  unleased  or  being  left  for  the  remainder 
<3f  the  term  for  a  less  rent  than  that  herein  reserved.'  The  lessor, has  duly  re- 
entered, and  seeks  to  'prove  for  damages  sustained  on_  account  of  breach  of 
condition  of  a  lease.'  In  re  Ells  (D.  C),  3  Am.  B.  R.  564,  98  Fed.  967,  this 
court  held  that  the  lessor  could  not  prove  for  a  breach  of  a  covenant  by  the  lessee 
that  he  would  after  re-entry  indefnnify  the  lessor  against  all  the  loss  of  rents 
and  other  payments  which  might  occur  by  reason  of  the  termination  of  the  lease. 
In  effect  the  covenant  in  the  case  at  bar  is  the  same.  The  lia- 
bility is  contingent,  not  only  upon  re-entry  by  the  lessor,  but  upon 
loss  of  rent  or  other  damage  occurring.  'If  the  lessor  permitted  the  lease 
to  continue,  or  if  the  rent  subsequently  obtained  by  him  equaled  or  exceeded  that 
provided  in  the  lease,  the  claim  would  not  arise.'  98  Fed.  969.  The  covenant 
here  is  not  like  that  suggested  by  Judge  Lowell  in  Ex  parte  Lake,  2  Low.  544, 
546,  Fed.  Cas.  No.  7,991,  'to  pay  any  loss  or  damage  consequent  upon  the  dimin- 
ished value  of  the  premises.''  The  diminished  value  would  be  a  fact  to  be  proved 
as  of  the  date  of  bankruptcy  or  re-entry.  But  in  the  case  at  bar  damages 
could  not  be  ascertained  until  the  arrival  of  the  term  of  the  lease  as  originally 
limited,  or  until  there  had  been  a  reletting  at  a  reduced  rent." 

Likewise,  damages,  under  a  covenant  to  restore  the  premises  to  its 
original  condition  at  the  end  of  the  term,  cannot  be  allowed  where  the  land- 
lord has  re-entered.*'^ 


63.  Wilson  v.  Penna.  Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C.  A.  Penna.). 

64.  In  re  Arnstein,  2  N.  B.  &  R.  106  (Ref.  N.  Y.,  affirmed  By  D.  C). 

65.  In  re  Arnstein,  2  N.  B.  &  R.  106  (Ref.  N.  Y.,  affirmed  by  D.  C). 

66.  In  re  Winfield  Mfg.  Co.,  15  A.  B.  R.  25,  137  Fed.  984,  and  15  A.  B.  R.  257, 
140  Fed.  185  (D.  C.  Pa.). 

67.  To  same  effect.  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.). 
.68.  In  re  Arnstein.  2  N.  B.  N.  &  R.  106  CRef.  N.  Y.l. 
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§  666.  Bankruptcy  of  Tenant  No  Breach  of  Subtenant's  Cove- 
nant of  Quiet  Enjoyment. — The  adjudication  of  a  tenant  as  a  bankrupt 
does  not  ipso  facto  terminate  his  own  lease  and  put  an  end  to  his  estate 
so  as  to  give  a  subtenant  a  claim  for  damages  against  the  bankrupt's 
assets. "8 

§  667.  Rent  for  Occupation  after  Filing  of  Petition  and  before 
Adjudication,  Eecoverable  at  Stipulated  Rate. — Rent  of  premises  oc- 
cupied by  the  bankrupt  or  the  officer  of  the  court  in  charge  of  the  estate 
after  the  filing  of  the  petition  and  before  adjudication,  is  recoverable 
at  the  rate  stipulated  for  in  the  lease.''" 

Division  S. 

Ci<AiMS  Not  Owing  at  Time  of  Fii,ing  Bankruptcy  Petition. 

§  668.  Subject  of  Claims  "Not  Owing"  Involves  That  of  Contingent 
Claims. — The  subject  of  the  provability  of  claims  not  owing  at  the  time 
of  the  filing  of  the  bankruptcy  petition  somewhat  involves  the  subject  of 
contingent  claims,  but  is  better  treated  separately,  although  undoubtedly 
the  same  ground  thereby  will  be  partially  retraversed. 

§  669.  Claims  Not  Owing  at  Time  of  Filing  Bankruptcy  Petition, 

Not  Provable. — Claims  not  owing  at  the  time  of  the  filing  of  the  bank- 
ruptcy petition  are  not  provable,  whether  the  claims  be  on  judgments  or 
written  instruments,  or  upon  open  accounts  or  contracts  express  or  implied. 

§  670.  Judgments  and  Written  Instruments  Must  Be  "Absolutely 
Owing"  to  Be  "Provable." — It  is  specifically  provided  by  the  statute 
as  to  claims  upon  judgments  and  written  instruments  that  such  claims  must 
be  "absolutely  owing"  at  the  time  of  the  filing  of  the  bankruptcy  petition.'' "■ 

69.  In  re  Pennewell,  9  A.  B.  R.  490,  119  Fed.  139  (C.  C.  A.  Mich.). 
Subtenant's    Eviction    Must    Occur    before    Tenant's    Bankruptcy,    Else    No 

Provable  Claim. — Where  a  subtenant  has  not  been  disturbed  before  the  bank- 
ruptcy in  his  quiet  enjoyment,  his  subsequent  eviction  by  the  trustee  of  the 
tenant  does  not  give  him  a  provable  claim  against  the  bankrupt  estate.  In  re 
Pennewell,  9  A.  B.  R.  490,  119  Fed.  139  (C.  C.  A.  Mich.). 

Subtenant  No  Damages  'Where  No  Right  of  Forfeiture  Reserved  Even  Where 
Tenant  Stipulated  against  Subletting. — Where  a  lease  contains  a  stipulation 
against  subletting  without  the  landlord's  consent  but  no  clause  of  forfeiture 
therefor  a  subtenant  has  no  provable  claim  for  his  damages  for  false  representa- 
tions on  the  tenant's  covenant  that  he  had  good  right  to  sublease,  for  there 
being  no  clause  of  forfeiture  the  subtenant  cannot  be  dispossessed  by  the  land- 
lord and  the  latter  has  merely  a  personal  action  against  the  tenant  for  breach 
of  the  stipulation.     In  re  Pennewell,  9  A.  B.  R.  490,  119  Fed.  139  (C.  C.  A.  Mich.;. 

70.  In  re  Hinckel  Brew.  Co.,  10  A.  B.  R.  489,  133  Fed.  942  (D.  C.  N.  Y.). 

71.  Bankr.  Act,  §  63  (a)  (1).  Instance  (leases).  Bray  v.  Cobb,  3. A.  B.  R.  789, 
100  Fed.  270  (D.  C.  N.  Car.,  reversed,  on  other  grounds,  in  Cobb  v.  Overman, 
6  A.  B.  R.  324);  instance,  annuities,  Bray  v.  Cobb,  3  A.  B.  R.  789,  100  Fed.  270 
(D.  C.  N.  Car.,  reversed,  on  other  grounds,  in  Cobb  v.  Overman,  6  A.  B.  R.  324); 
instance,  annuities,  Dunbar  v.  Dunbar.  10  A.  B.  R.  139.  190  U.  S.  340. 
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§•671.   Attorney's  Collection  Fee  Stipulated  in  Note. — Claims  on 
stipulations  foK  attorneys'  collection  fees  contained  in  written  instruments  , 
are  not  provable  where  no  attorney  is  employed  to  collect  or  enforce  the 
obligation  until  after  bankruptcy.    They  are  not  "absolutely  owing''  at  the 
time  of  the  filing  of  the  bankruptcy  petition.''^ 

Nor  where  they  have  not  matured  until  after  Bankruptcy,  even  though 
the  attorney  was  emfdoyed  and  performed  services  before  bankruptcy.** 

But  are  provable  where  such  services  are  rendered  before  bankruptcy, 
if  otherwise  valid.''* 

§  672.  Open  Accounts  and  Contracts  Express  or  Implied  Must  Be 
Likewise  Owing. — Although  the  statute  fails  expressly  so  to  require,  yet; 
the  decisions  are  that  claims  founded  on  open  accounts  or  upon  contracts, 
express  or  implied,  must  likewise  be  owiag  at  the  time  of  the  filing  of  the 
bankruptcy  petition,  in  order  to  be  provaBle.'^^ 

In  re  Swift,  7  A.  B.  R.  382,  112  Fed.  315  (C.  C.  A.  Mass.),  affirming  5  A.  B.  R. 
335:  "That  part  of  the  present  Bankruptcy  Act  which  describes  what  debts  may- 
be proved  does  not  repeat  at  all  points  the  words  'owing  at  the  time  of  the 
filing  of  the  petition,'  but  it  is  impossible  to  consider  it  other  than  as  though  it 
did  thus  repeat  them.  There  can  be  no  question  that  it  is  sufficient  if  the  debt 
existed  at  the  point  of  time  of  the  filing  of  the  petition  in  bankruptcy." 

In  re  Bingham,  2  A.  B.  R.  233,  96  Fed.  796  (D.  C.  Vt.) :  "By  this  Bankruptcy 
Act,  all  claims  turn  upon  their  status  at  the  time  of  the  filing  of  the  petition.'' 

In  re  Adams,  12  A.  B.  R.  368,  130  Fed.  788  (D.  C.  Mass.):  "But  a  creditor 
cannot  pr&ve  for  an  indebtedness  arising  between  the  filing  of  an  involuntary 
petition  and  the  adjudication  of  his  debtor  as  a  bankrupt.  This  appears  from 
the  analogy  of  §  63  (a)  (1)  (2)  (3)  &  (5)  as  applied  to  the  interpretation  of 
clause  (4).  In  clauses  (1)  and  (4)  for  example,  the  limit  of  time-must  be  the 
same,  inasmuch  as  the  clause  (4)  includes  clause  (1)  and,  if  clause  (4)  were 
Jess  limited  in  point  of  time  the  limit  imposed  upon  clause  (1)  would  become 
nugatory.  *  *  *  The  same  result  is  indicated  by  the  analogy  of  §  59  (b) 
(d)  &  (f)." 

Thus,  also,  attorney's  fees  rendered  after  the  filing  of  the  bankruptcy 
petition  and  before  the  adjudication,  for  services  not  related  to  the  bank- 
ruptcy are  not  provable. 

In  re  Burka,  5  A.  B.  R.  13,  107  Fed.  674  (D.  C.  Mo.):  "Only  such  debts 
are  provable  as  were  in  existence  at  the  time  of  filing  the  petition. 
The  fact  that  the  fourth  subdivision  contains  no  words  of  limitation 
is  considered  by  claimant's  counsel  a  warrant  for  his  contention  that  his  claim, 
which  is  founded  on  an  open  account,  is  provable,  notwithstanding  the  fact  that 

72.  In  re  Gebhard,  15  A.  B.  R.  381,  140  Fed.  571  (D.  C.  Pa.) ;  In  re  Garling- 
ton,  8  A.  B.  R.  602,  115  Fed.  999  (D.  C.  Tex.) ;  In  re  Keetoo,  Stell  &  Co.,  11  A. 
B.  R.  367,  126  Fed.  429  (D.  C.  Tex.). 

73.  In  re  Milling  Co.,  16  A.  B.  R.  456  (D.  C.  Tex.). 

74.  Merchants'  Bk.  v.  Thomas,  1«  A.  B.  R.  399,  121  Fed.  306  (C.  C.  A.)j 
obiter.  In  re  Milling  Co.,  16  A.  B.  R.  456  (D.  C.  Tex.). 

73.  Obiter,  In  re  Cobnrn,  11  A.  B.  R.  212,  126  Fed.  218  (D'.  C.  Mass.,  affirmed 
sub  nom.  Moulton  v.  Coburn,  12  A.  B.  R.  553);  In  re  Garlington,  8  A.  B.  R. 
602,  115  Fed.  999  (D.  C.  Tex.);  In  re  Pettingill  &  Co.,  14  A.  B.  R.  728,  137  Fed. 
143  (D.  C.  Mass.);  (1867)  In  re  Patterson,  Fed.  Cas.,  No.  10,815;  (1867)  In  re 
Crawford,  Fed.  Cas.,  No.  3,,H63;  In  re  Ward,  12  Fed.  325  (p.  C.  'Tenn.);  (1867) 
In  re  Nounnan,  7  N.  B.  Reg.  15. 
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it  was  not  in  existence  When  the  petition  was  filed.  It  is  not  aj]parent  why  this 
subdivision  is  inserted  without  words  of  limitation  as  to  the  time  the  claim  should 
have  accrued.  Especially  is  this  so  when  there  seems  to  have  been  a  studied  ef- 
fort to  insert  such  words  in  relation  to  all  the  other  provable  claims.  But  I  cannot 
construe  this  omission  into  a  general  provision  for  allowance  of  demands  against 
the  estate  of  a  bankrupt,  ifrespective  of  the  time  when  they  accrued.  If  such 
construction  be  given  to  the 'statute,  there  would  be  no  limitation  even  to  sUch 
claims  as  existed  at  the  date  of  the  adjudication.  The  general  language-  would 
tover  any  claim  that  might  accrue  during  the  pendency  of  the  proceedings,  even 
lip  to  the  final  discharge.  In  the  absence  of  express  provision  to  the  contrary, 
I  think  that  debts  provable  underthe  act  must  be  such  as  existed  at  the  date  of 
the  filing  of  the  petition.  That  date  is  one  to  which  many  general  provisions  are 
referable.  For  instance,  it  is  enacted  in  chapter  1,  §  1,  subdivision  lOj^  that  the 
words  'date  of  bankruptcy,'  'time  of  bankruptcy,'  'commencement  of  proceedings' 
oi  'bankruptcy,'  when  used  in  the  act  with  reference  to  time,  'shall  mean  the 
date  when  the  petition  is  filed.'  M/jreover,  the  conclusion  reached  is  in  clear 
analogy  with  the  general  rule  of  procedure  in  cotirts  charged  with  the  admin- 
istration of  trust  estates.  According  to  my  observation  and  experience,  the 
rights  of  creditors  of  insolvent  estates  administered  in  equity  generally  relate 
to  the  time  of  the  institution  of  the  proceedings  which  ultimately  result  in  the 
sequestration  of  the  property  which  is  to  be  administered. 

"It  is  argued  by  claimant's  counsel  that  because  the  trustee  is  vested  with  the 
title  riot  only  to  property  which  the  bankrupt  had  at  the  time  of  the  fili^fg  of 
the  petition  against  him,  but  also  to  such  property  as  he  may  have  acquired 
after  that,  and  prior  to  the  date  of  adjudication,  and  because  all  such  property 
goes  into  the  funds  for  creditors,  therefore  all  creditors  having  claims  which 
originated  at  any  time  prior  to  the  actual  adjudication  should  participate  in  the 
fund;  in  other  words,  that,  as  the  property  which  the  bankrupt  acquires  after 
the  filing  of  the  petition  enhances  the  fund,  for  the  benefit  of  creditors,  all 
creditors  whose  rights  accrued  at'  any  time  before  actual  adjudication  should 
participate  in  it.  This  is  a  plausible  argument,  and  I  presume  it  would  be  true 
that,  if  the  property  acquired  by  the  bankrupt  after  the  filing  of  the  petition 
and  before  the  adjudication  did  vest  in  the  trustee,  creditors  whose  rights 
accrued  between  those  dates  should  share  in  the  property  of  the  bankFUpt,  like 
other  creditors;  but  the  argument,  in  my  opinion,  is  based  on  false  premises. 
Section  70  of  the  Bankruptcy  Act,  which  is  relied  on  by  claimant's  counsel  in 
tupport  of  the  argument,  contains  the  following  provisions: 

"The  trustee  of  the  estate  of  a  bankrupt  upon  his  appointment  and  qualifica- 
tion *  *  *  shall  be  vested  by  operation  of  law  with  the  title  of  the  bank- 
rupt, as  of  the  date  he  was  adjudged  a  bankrupt,  *  *  *  to  all  *  *  *  (5) 
property  which  prior  to  the  filing  of  the  petition,  he  could,  by  any  means,  have 
transferred     *     *     *     [" 

"After  a  careful  consideration  of  the  provisions  of  this  section,  I  am  persuaded 
that  there  are  two  separate  subjects  treated"  of:  First,  the  time  at  which  the 
title  to  something  vests  in  the  trustee;  second,  the  'something'  or  property  the 
title  of  which  is  to  vest  in  the  trustee.  Inasmuch  as  the  trustee,  by  the  provi- 
sions of  the  act,  cannot  be  chosen  or  qualified  until  some  time  after  the  date  of 
the  filing  of  the  petition,  and  in  fact  until  some  time  after  the  date  of  adjudi- 
cation, it  is  appropriate  and  fit  that  some  time  should  be  fixed,  to  which  his 
title  to  whatever  he  gets  should  relate;  and  such,  in  my  opinion,  is  the  subject- 
matter  of  the  first  part  of  the  section  in  question.  Properly  interpreted,  the 
trustee  is  by  operation  of  law  vested  with  the  title  as  of  the  date  the  bankrupt 
was  adjudged  to  be  a  bankrupt.  The  further  provisions  of  the  section,  .already 
quoted,  undertake  to  point  out  the  property  of  which  by  operation  of  law  he  is 
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to  become  the  owner,  namely,  all  property  which  prior  to  the  filing  of  the 
petition  the  bankrupt  could  have  transferred.  In  other  words,  the  property 
which  the  trustee  acquires  must  have  been  property  or  rights  which  so  ejdisted 
prior  to  the  filing  of  the  petition  that  tfie  bankrupt  might  have  transferred  them. 
This  clearly  means  the  property  or  rights  of  property  which  existed  at  the  time. 
Such  being  the  true  interpretation  of  §  70,  it  affords  no  ground  for  the  argu- 
ment made  by  the  claimant's  counsel.  Inasmuch  as  no  property  which  the  bank- 
rupt may  have  acquired  after  the  filing  of  the  petition  and  before  the  date  of 
i  djudication  is  taken  by  the  trustee,  there  is  no  ground  for  the  argument  that 
the  claimant,  holding  a  claim  accrued  since  the  filing  of  the  petition,  and  before 
adjudication,  should  participate  in  the  assets.  His  claim  is  neither  provable,  nor 
is  the  bankrupt  discharged  by  the  final  judgment  of  the  court  from  the  obli- 
gation to  pay  such  a  claim." 

Compare,  In  re  Gerson  (Moch  v.  Market  St.  Bk.),  6  A.  B.  R.  11,  107  Fed.  897 
<C.  C.  A.  Penn.):  "The  first  and  fourth  subdivisions  of  §  63  are  distinct  pro- 
visions, and  are,  we  think,  independenc  of  each  other.  We  are  unable  to  agree 
to  the  proposition  that  subdivision  1  qualifies  and  is  to  be  carried  down  and 
read  into  subdivision  4."  This  was  in  a  case  where  the  court  held  a  contract 
of  endorsement  is  a  provable  debt  although  it  does  not  become  fixed  and  ab- 
solute until  after  the  filing  of  the  bankruptcy  petition. 

Compare,  In  re  Smith,  17  A.  B,  R.  114  (D.  C.  R.  I.):  "It  is  argued  that, 
because  subdivision  1  specifies  a  fixed  liability  absolutely  owing,  it  excludes  all 
liabilities  which  were  contingent  at  the  time  of  filing  the  petition  from  proof 
under-  other  subdivisions.  The  logical  fault  is  obvious.  While  contingent  lia- 
bilities are  excluded  from  class  1  (defined  by  subdivision  1),  it  doeg  not  at  all 
follow  that  liabilities  now  or  formerly  contingent  are  excluded  from  other 
distinct  classes.  The  specification  of  certain  characteristics  for  class  1,  is  no 
indication  that  cases  comprehended  in  other  classes  may  not  have  entirely 
different  characteristics.  Assuming  that,  so  long  as  it  is  uncertain  whether  a 
contract  or  engagement  will  ever  give  rise  to  an  actual  liability,  and  that  so  long 
as  the  demand  is  contingent,  it  is  not  provable,  it  by  no  means  follows  that  a 
demand  which  has  ceased  to  be  contingent  before  proof  should  be  rejected 
because  it  had  been  contingent  before  the  date  of  filing  the  petition.  While  the 
language,  'Debts  of  the  bankrupt  *  *  *  which  are  *  *  *  founded  upon 
an  open  account,  or  "Upon  a  contract  express  or  implied'  may  not  include  con- 
tingent obligations,  it  does  include  obligations  no  longer  contingent,  though 
they  were  contingent  at  the  date  of  filing  the  petition." 

Thus,  for  instance,  work  done  .under  a  building  contract  after  a'  petition 
in  bankruptcy  is  filed,  is  not  a  provabk  debt  on  quantum  meruit,  but  is 
provable  if  for  breach  of  contract.'^^ 

Thus,  where  by  pectlliar  contract  arrangement,  a  contractor's  obligation 
to  pay  his  subcontractor  for  materials  was  conditioned  on  the  owner's  pay- 
ments, the  debt  was  held  insufficient  to  qualify  the  subcontractor,  to  file  a 
petition  in  bankruptcy  against  the  head' contractor .'^^ 

76.  In  re  Adams,  12  A.  B.  R.  368,  130  Fed.  788  (D.  C.  Mass.):  In  this  case 
the  court  held,  that  where,  in  ignorance  of  a  pending  petition  in  bankruptcy 
against  one  party  to  a  building  contract,  the  other  party  furnished  material  and 
labor,  under  the  contract,  his  claim  therefor  was  not  a  provable  debt  againsi 
the  bankrupt  estate,  but  that  the  damages  for  breach  of  contract  were  provable, 

77.  In  re  Ellis,  16  A.  B.  R.  22,5,  143  Fed.  108   (C.  C.  A.  Ohio). 
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.  Whether  one  "import"  the  clause  "absolutely  owing  at  the  time  of  the 
filing  of  the  petition,"  into  the  subsequent  classes  or  not,  nevertheless,  from 
the  nature  of  things,  it  is  a  necessary,  qualification  of  all  the  subsequent 
'  classes.  The  date  of  the  filing  of  the  petition  is  the  date  of  cleavage ;  con- 
tractual relations  not  then  merged  into  provable  debts  are  not  dissolved,, 
and  in  the  absence  of  the  statutory  provisions  permitting  the  proof  of  claims- 
by  those  secondarily  liable  for  their  payment,  doubtless  claims  upon  in- 
dorsements before  maturity  and  default  would  be  held  to  be  contingent 
and  not  provable.  But  the  statute,  by  thus  permitting  one  who  is  secondarily 
liable  for  the  bankrupt's  debt  to  prove  the  debt  in  the  name  of  the  creditor 
(which  may  be  done  even  before  the  maturity  of  the  debt  by  proper  rebate  of 
interest),  makes  the  debt  of  the  one  secondarily  liable  quasi  provable,  and 
therefore  dischargeable,  thus  protecting  the  rights  of  the  surety  and  of 
the  bankrupt  as  well.  But  all  this  is  done  by  way  of  exception,  necessarily 
implied,  to  the  rule  that  contingent  claims  are  not  provable.  Based  upon, 
their  provability  being  by  way  of  exception,  the  criticisms  and  distinctions- 
pointed  out  in  In  re  Gerson,  supra,  and  in  In  re  Smith,  supra,  become  im- 
material. 

§  673.  But  to  Be  "Owing"  Not  Necessary  to  Be  "Due"  n^r  Dam- 
ages Liquidated. — But  in  order  that  the  debt  be  "owing,"  it  is  not  neces- 
sary that  if  be  "due"  nor  that  the  damages  be  liquidated. 

§  674.  Bankruptcy  Operating  as  Anticipatory  Breach. — But  the 
obligor's  bankruptcy  may  itself  operate  as  an  anticipatory  breach.''^ 

In  re  Pettingill,  14  A.  B.  R.  733,  137  Fed.  143  (D.  C.  Mass.):  "For  admission- 
to  proof,  however,  the  claim  need  not  arise  before  bankruRtcy,  nor  need  the 
contract  be  broken  theretofore.  It  is  sufficient  for  proof  if  the  breach  of  con- 
tract and  bankruptcy  are  coincident.  To  some  extent  bankruptcy  operates  as- 
a  breach  of  the  bankrupt's  contracts.  This  has  been  deemed  true  of  the  bank- 
rupt's commercial  paper,  even  though  that  paper  is  made -payable  after  bank- 
ruptcy. It  is  true  that  the  trustee  in  bankruptcy  in  some  cases  may  elect  to- 
keep  the  bankrupt's  contracts  alive  and  to  carry  them  out.  In  other  cases,  the 
creditor  may  be  able  to  ignore  the  breach  arising  from  bankruptcy  and  to  keep 
a  contract  alive  against  the  bankrupt.  With  these  limitations  upon  the  rule  we 
need  not  deal  here.  If  the  trustee  desires  to  keep  the  contract  alive,  he  must 
manifest  his  election  within  a  reasonable  time.  Where  he  does  not  do  this, 
End  where  the  creditor,  by  seeking  to  prove,  manifests  his  election  to  treat  the 
contract  as  broken,  the  court  of  bankruptcy  may  permit  proof  of  claims  arising 
from  a  breach  of  contract,  which  breach  did  not  occur  before  bankruptcy,  but 
was  caused  constructively  by  the  adjudication  of  bankruptcy  itself.  See  Ex 
parte  Swift,  112  Fed-  315,  50  C.  C.  A.  263;  Ex  parte  Pollard,  2  Lowel^  411,  Fed. 
Cas.  No.  11,253.  Bankruptcy  itself  may  be  treated  as  a  breach  of  the  bank- 
rupt's contracts,  analogous  to  that  complete  repudiation  of  the  contract  before 
the  time  of  performance  which  was  shown  in  Hochster  v.  Delatour,  2  E.  &  B.^ 
678,  and  in  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953,  or  to  a 

78.   Inferentially,  In  re  Stern,  8  A.  B.  R.  509,  116  Fed.  604  (C.  C.  A.  N.  Y.). 
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cortiplete  disenablement  of  performance  of  the  contract,  as  in  Forst  v.  Knight^ 
7  Exch.  111. 

"It  seems,  therefore,  that  the  test  of  provability  under  the  Act  of  189.8  may 
be  stated  thus:  If  the  bankrupt,  at  the  time  of  bankruptcy,  by  disenabling  him- 
self from  performing  the  contract  in  question,  and  by  repudiating  its  obligation, 
could  give  the  proving  creditor  the  right  to  maintain  at  once  a  suit  in  which  dam- 
ages could  be  assessed  at  law  or  in  equity,  then  the  creditor  can  prove  in  bank- 
ruptcy on  the  ground  that  bankruptcy  is  the  equivalent  of  disenablement  and 
repudiation.  For  the  assessment  of  damages  proceedings  may  be  directed  by 
the  court  under  §  63b." 

In  re  Adams,  12  A.  B.  R.  368,  130  Fed.  788  (D.  C.  Mass.):  "It  seems  that 
this  contaract  was  broken  by  bankruptcy  as  of  the  date  of  filing  the  petition." 

In  re  Swift,  7  A.  B.  R.  379,  122  Fed.  315  (C.  C.  A.  Mass.,  affirming  5  A.  B.  R. 
335):  "As  we  have  already  said,  the  solution  of  the  proper  relations  of  the 
parties  in  this  case  growing  out  of  the  assignment,  or  out  of  the  filing  of  the 
petition  in  bankruptcy,  is  fixed  by  the  law;  and*  the  simple  rule,  based  on  funda- 
mental principles,  and  tracekble  in  the  text  writers  and  decisions  of  the  courts 
for  fully  a  century,  must  be-  applied  to  the  effect  that,  'where  a  man  has  dis- 
abled himself  from  performing  his  contract,  it  is  unnecessary  to  make  any  re- 
quest or  demand  for  performance.'    *    *    * 

"These  propositions  may  be  made  somewhat  clearer  by  comparing  the  posi- 
tion of  a  banker  with  that  of  a  stockbroker.  A  banker  has  not,  ordinarily,  on 
hand  sufficient  funds  to  meet  the  checks  of  all  his  depositors  if  they  should  all 
draw'simultaneously,  and  he  is  not  expected  to  do  so.  A  like  rule  applies  to 
stockbrokers.  In  the  one  case  as  well  as  in  the  other,  so  long  as  either  remains, 
solvent,  he  is  presumed  to  be  able  to  meet  his  contracts;  and  no  action  can  be 
maintained  against  a  banker  by  a  depositor  without  first  drawing  a  check  or 
making  some  other  proper  demand,  nor,  in  the  case  of  a  stockbroker,  without  a 
tender  by  his  customer  of  the  balance  due  him,  and  a  demand  of  his  stock.  On 
the  otner  hand,  when  either  has  made  a  voluntary  assignment  for  the  benefit  of 
creditors,  or  gone  into  bankruptcy,  or,  perhaps,  when  he  has  committed  some 
other  notorious  act  of  insolvency,  he  has  parted  with  the  control  of  his  assets,, 
and  the  law  assumes,  as  is  the  fact,  that  his  ability  to  perform  his  contracts  has 
terminated,  and  that  a  demand  and  tender  would  be  futile,  and,  ordinarily,  an 
action  may  at  once  be  brought.  All  this,  of  course,  is  subject  to  the  rights 
which  we  have  already  stated,  of  a  trustee  in  bankruptcy,  or  other  representa- 
tive of  an  insolvent,  to  rehabilitate  the  contract  within  a  reasonable  time,  if  it 
is  for  the  interest  af  the  estate  so  to  do.  These  are  the  simple  principles  w*hich, . 
in  the  absence  of  a  demand  or  tender  by  either  party,  the  law  necessarily  applies 
to  the  case  at  bar,  and  the  only  doubt  is  whether  the  disenabling  of  the  present 
bankrupts  to  perform  their  contract  arose  at  the  time  of  the  voluntary  assign- 
ment or  out  of  the  proceedings  in  bankruptcy.     *     *     * 

"However,  we  need  not  go  into  the  troublesome  questions  that  are  raised  by 
this  omission,  because  we  have  already  seen  that  in  the  case  at  bar  the  pro- 
ceedings in  bankruptcy  render  unnecessary  a  demand  and  tender,  and,  like  the 
great  mass  of  matters  affected  by  such  proceedings,  we  must  hold  that  this 
proof  of  debt  relates  to  the  time  when  they  'were  commenced.  From  that 
lime  \he  stocks  in  question  were  put  beyond  the  power  of  the  stockbrokers  to 
deliver  effectually.  The  contract  ripened  simultaneously  with  the  beginnin-;  of 
the  proceedings  in  bankruptcy,  as  the  consequence  thereof  in  connection  with 
the  adjudication  which  followed.  Of  course,  as  everything  related  back  to  the 
filing  of  the  petition,  the  ripening  of  the  claim  did  not  occur  before  it  was  filed, 
not  afterwards,  but    simultaneously    with  it,    as    already    said.     Consequently. 
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by  necessary  effect,  there  was  created  and  existed,  when  the  proceed- 
ings commenced  a  provable  claini.''  Citing  also,  Carr  v.  Hamilton,  129  U.  S. 
256;  In  re  Northern  Counties  of  Eng.  Fire  Ins.  Co.,  17  Ch.  Div.  341,  and  Ex 
parte  Stapleton,  27  Monk's  Eng.  Rep.  128,  10  Ch.  Div.  590. 

But  bankruptcy  has  been  held  not  to  operate  as  an  anticipa- 
tory breach  of  a  continuing  contract  to  buy,  as  to  future  installments  of 
goods.''®  And  where  a  tenant  had  deposited  a  fund  with  his  landlord  to  secure 
the  faithful  performance  of  the  covenants  of  the  lease  during  its  entire  term, 
the  same  eventually  to  be  applied,  in  case  of  such  faithful  performance, 
upon  the  last  six  months'  rent,  the  landlord's  bankruptcy  will  not  entitle 
the  tenant  to  apply  the  security  to  rents  accruing  after  bankruptcy  and 
before  the  last  six  months  of  the  term  of  the  lease.^" 

§  675.  Bankruptcy  Operating  by  Contract^  to  Mature  Future  In- 
stallments.— Bankruptcy,  likewise,  may,  by  contract,  be  made  to  mature 
future  installments  of  debt.®^    . 

Division  6. 

Judgments  and  Written  Instruments. 

§  676.  Judgments  and  Written  Instruments  "Absolutely  Owing," 
Provable. — A  fixed  liability  as  evidenced  by  a  judgment  or  an  instrument 
in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  bankruptcy 
petition,  whether  then  payable  or  not,  is  a  provable  debt  in  bankruptcy.^^ 

§  677.  Must  Be  for  Money. — Only  judgments,  and  written  instruments, 
the  damages  for  the  breach  of  which  can  be  estimated  in  money,  are  prov- 
able. 

§  678.  Must  Be  "Absolutely  Owing"  at  Time  of  Bankruptcy  Peti- 
tion, but  Need  Not  Be  Due'. — The  written  instrument  must  be  fixed  and 
absolutely  owing  at  the  time  of  the  filing  of  the  bankruptcy  petition,  else 

« 

79.  In  re  Brew  Co.,  16  A.  B.  R.  110,  143  Fed.  579  (D.  C.  Mo.). 

80.  In  re  Banner,  18  A.  B.  R.  62  (D.  C.  N.  Y.). 

81.  See,  subject  of  "Claims  for  Rent,"  ante,  div.  4,  §  659. 

82.  Bankr.  Act,  §  63  (a)  (1).  Instance,  judgment,  In  re  Adler,  16  A.  B.  R. 
417,  144  Fed.  659  (C.  C.  A.  N.  Y.) ;  instance,  written  instrument,  Hibbard  v. 
Bailey,  12  A.  B.  R.  104,  129  Fed.  575  (C.  C.  A.  Pa.,  reversing  Wiseman  v.  Wal- 
lace, 10  A.  B.  R.  545);  instance,  written  instrument,  Cobb  v.  Overman,  6  A.  B.  R. 
324,  109  Fed.  65  (C.  C.  A.  N.  Car.,  reversing  Bray  v.  Cobb) ;  instance,  written  in- 
strument, Bray  v.  Cobb,  3  A.  B.  R.  790,  100  Fed.  370  (D.  C.  N.  Car.,  reversed,  on 
other  grounds,  sub  nom.  Cobb  v.  Overman,  6  A.  B.  R.  324,  109  Fed.  65). 

Proof,  necessary  for  judgments  as  well  as  for  any  other  claim:  Judgments  will 
not  be  allowed  to  share  in  distribution  any  more  than  other  claims  unless  due 
"proof"  is  made.  In  re  Rosenburg,  16  A.  B.  R.  465  (D.  C.  La.).  But  this  case 
seems  to  hold  that  the  lien  of  the  levy  will  also  be  lost  if  due  "proof"  be  not 
made.  Such  would  not  be  the  case,  however,  for  lienholders  cannot  be  deprived 
of  their  security  until  they  have  been  notified  to  set  up  their  rights  and  have  had 
a  chance  to  defend. 
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it  will  not  be  a  provable  claim.  Thus,  claims,  where  the  liability  is  con- 
tingent, are  not  provable.*^  Likewise,  claims  otherwise  not  "absolutely 
owing"  are  not  provable.**     But  the  claim  need  not  be  due  yet.*^ 

§  679.  Interest. — Interest,  if  any  would  have  been  recoverable  at  the 
date  of  the  filing  of  the  bankruptcy  petition,  will  be  provable;*®  but  not 
interest  to  accrue.*'^  And  a  rebate  of  interest  will  be  required,  if  the  in- 
strument is  not  yet  due  and  does  not  bear  interest.** 

§  680.  Judgments  for  Personal  Injuries  and  Similar  Torts  Prov- 
able, Though  Torts  Themselves  Not. — Judgments  for  personal  injury 
aiid  other  similar  torts,  not  capable  of  being  presented  in  form  ex  con- 
bactu,  are  provable  although  the  unliquidated  claims  for  the  torts  'them- 
selves would  not  be  provable.*^ 

§  681.  Judgments  Provable,  Though  Not  Dischargeable. — A  judg- 
ment for  fraud,  conspiracy  or  deceit,  although  it  be  not  released  by  the 
bankrupt's  discharge,  may  be  provable. ^o 

§  682.  Judgments,  Though  Rendered  within  Four  Months,  Prov- 
able.— A  judgment  itself,  although  rendered  within  the  four  months  pre- 
ceding the  filing  of  the  petition,  and  while  the  bankrupt  was  insolvent,  is 
a  provable  claim,  notwithstanding  §  67  (f )  declares  such  judgments  "void," 
the  voidability  referring  merely  to  the  lien  created  thereby  and  not  to  the 
judgment  itself.^^ 

Doyle  V.  Heath,  4  A..B.  R.  705  (Sup.  Ct.  R.  I.):  'Xiterally  construed,  again, 
§  67f  avoids  'all  judgments'  against  a  bankrupt  rendered  within  ^four  montlis- 
of  the  filing  of  the  petition,  irrespective  of  the  time  of  the  institution  of  the 
suit  in  which  the  judgment  was  ordered,  and  all  such  judgments  are  avoided,, 
although  no  lien  or  preference  was  created  thereby,  for  the  language  is  without 
limitation  or  exception.     But  the  difficulty  and  unreasonableness  of  adopting  a. 

83.  See  ante,  Division  3,  "Contingent  Claims." 

84.  See  ante,  Division  5,  "Claims  Not  Absolutely  Owing." 

85.  Bankr.  Act,  §  63  (a)  (1).  Hibbard  v.  Bailey,  13  A.  B.  R.  104,  129  Fed. 
575  (C.  C.  A.  Penn.,  reversing  Wiseman  v.  Wallace,  10  A.  B.  R.  545).  Bray  v. 
Cobb,  3  A.  B.  R.  790,  100  Fed.  270  (D:  C.  N.  Car.). 

86.  Bankr.  Act,  §  63  (a)  (1).  Bray  v.  Cobb,  3  A.  B.  R.  788,  790,  100  Fed.  270. 
(D.  C.  N.  Car.). 

87.  Bray  v.  Cobb,  3  A.  B.  R.  790,  100  Fed.  270  (D.  C.  N.  Car.). 

88.  Bankr.  A.ct,  §  63  (a)   (1). 

89.  In  re  Lorde,  16  A.  B.  R.  201  (D.  C.  N.  Y.),  wherein  a  judgment  against  a 
landlord  for  the  bite  of  a  vicious  dog  kept  by  a  tenant  was  held  dischargeable. 
Obiter  and  inferentially.  Beers  v.  Hanlin,  3  A.  B.  R.  745,  99  Fed.  695  (D.  C. 
Ore.);  obiter,  Burnham  v.  Pidcock,  5  A.  B.  R.  45  (aflfd.  in  5  A.  B.  R.  490);  (1867) 
Manning  v.  Keyes,  9  R.  I.  224;   (1867)   Rowland  v.  Cason,  16  N.  B.  Reg.  372. 

90.  Under  law  of  186-7,  In  re  Van  Buren,  19  N.  B.  Reg.  149;  compare,  lii  re 
Lorde,  16  A.  B.  R.  201  (D.  C.  N.  Y.). 

91.  In  re  Pease,  4  A.  B.  R.  547  (Ref.  N.  Y.).  Also,  see  cases  cited  under  the 
subject  "Liens  by  Legal  Proceedings  Nullified  by  Bankruptcy,"  post,  §  1448, 
et  seq.;  especially,  §  1487.  Instance,  In  re  Scully,  5  A.  B.  R.  716,  108  Fed.  373. 
(D.  C.  Pa.). 
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literal  construction  of  the  words  'all  judgments'  appear  upon  considering  the 
effect  produced  upon  other  sections  of  the  act,  and  upon  other  provisions  of  the 
United  States  statutes  concerning  judgmen^.  In  the  first  place,  the  words  are 
found  in  the  act  under  the  subtitle  'Liens,'  and  they  are  conjoined  with  'levies, 
attachments  or  other  liens.'  Again,  under  §  63a  of  the  act  the  debts  which  may 
be  proved  against  a  bankrupt  are  defined  as  including  '(1)  a  fixed  liability,  as 
evidenced  by  a  judgment  or  an  instrument  in  writing  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  against  him;'  and  this  without  restriction  as  to 
the  date  of  entry  of  the  judgment.  And  §  63  (5)  also  includes  debts  'founded 
upon  provable  debts  reduced  to  judgment  after  filing  of  the  petition.'  Under 
§  17,  among  debts  not  affected  by  a  discharge  are  '(3)  judgments  in  actions  for 
fraud  or  obtaining  property  by  false  pretenses  or  false  representations,  or  for 
willful  and  malicious  injury  to  the  person  or  property  of  another' — a  manifest 
inconsistency  if  the  words  'all  judgments'  are  to  be  taken  literally.  Again, 
§  905,  Rev.  St.  U.  S.,  provides  that  'the  record  and  judicial  proceedings  of  the 
courts  of  any  State  or  Territory  when  duly  authenticated  as  therein  specified, 
,  shall  have  such  faith  and  credit  given  to  them  in  every  court  in  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  which  they  are 
taken.'  And  it  is  hardly  to  be  supposed  that  this  general  provision  of  federal 
legislation,  first  substantially  enacted  in  1790,  was  intended  to  be  repealed  by  the 
single  addition  of  the  word  'judgments'  in  this  clause  of  the  bankrupt  act  of  1898. 
And,  if  the  words  'all  judgments'  are  to  be  literally  construed,  they  must  include 
judgments  rendered  in  the  courts  pf  foreign  countries,  irrespective  of  treaty 
stipulations,  and  even  the  judgments  of  the  very  court  in  which  the  estate  of  the 
bankrupt  is  being  administered.  We  decline  to  adopt  such  a  construction 
of  the  language  of  the  act,  and  we  construe  the  words  'all  judgments'  to  be 
qualified  and  defined  by  their  context,  and  to  be  limited  to  the  lien  or  preference 
created  by  such  a  judgment." 

The  judgment,  when  oflfered  for  proof,  may  be  attacked  only  for  fraud, 
collusion  or  want  of  jurisdiction,^^  under  the  usual  rules. 

§  683.  Judgments  for  Penal  Fines,  Alimony,  Support,  etc.,  Not 
Provable. — But  even  certain  classes  of  judgments  have  been  construed 
not  to  be  claims  provable  in  bankruptcy,  such  as  judgments  by  way  of 
penal  fines,  for  alimony,  and  judgments  and  agreements  for  the  support  of 
a  wife  or  children  or  of  a  bastard  child.^s     The  reasoning  appears  to  be 

92.  In  re  Pease,  4  A.  B.  R.  547  (Ref.  N.  Y.);  contra,  see  erroneous  decision, 
St.  Cyr.  V.  Daignault,  4  A.  B.  R.  638  (D.  C.  Vt.,  rejected  in  5  A.  B.  R.  373). 

93.  McKittirick  v.  Cahoon,  95  N.  W.  223  (Minn.),  etc.,  etc.;  Wetmore  v.  Wet- 
more,  13  A.  B.  R.  1,  196  U.  S.  as;  See  Dunbar  v.  Dunbar,  10  A.  B.  R.  139,  190 
U.  S.  340,  wherein  the  court  held,  that  a  husband's  obligation  to  support  his 
divorced  wife  under  an  agreement  to  pay  her  an  annuity  "during  her  life  or 
until  she  remarries"  is  not  a  liability  provable  under  the  Bankruptcy  Act 
and  his  discharge  in  bankruptcy  does  not  release  him  therefrom.  Also  that 
a  father's  liability  under  an  agreement  with  his  divorced  wife  to  pay  to  her  for 
the  support  of  their  minor  children  until  they  respectively  become  of  age  is 
not  a  provable  nor  dischargeable  debt. 

In  re  Moore,  6  A.  B.  R.  590,  111  Fed.  145  (D.  C.  Ky.).  Fine  imposed  upon 
conviction  for  crime  was  held  not  to  be  a  provable  debt,  declining  to  follow  In 
re  Alderson,  3 -A.  B.  R.  544,  98  Fed.  583  (D.  C.  W.  Va.). 

In  re  Baker,  3  A.  B.  R.  101,  96  Fed.  954  (D.  C.  Kas.).  Judgment  for  support 
of  bastard  child.  „      ,,    ^ 

In  re  Hubbard,  3  A.  B.  R.  52b,  98  Fed.  710  (D.  C.  Ills.).  Support  of  minor 
■child. 
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that  bankruptcy  is  concerned  only  with  civil  debts  and  judgments  and  that 
these  judgments  are  police  regulations  to  compel  obedience  to  police  laws, 
in  which  the  state  itself  is  an  interested  party,  and  as  such  they  are  not 
within  the  purview  nor  intent  of  the  Act.^*  And  in  the  case  of  alimony 
decrees  that  they  also  are  not  "fixed  liabilities."^^ 

Buteven  in  these  cases  there  seems  to  have  been  a  looseness  of  thought 
an(|  a  confusion  in  the  minds  of  the  courts  between  the  term  "provability" 
and  the  term  "dischargeability,"  the  court  holding  in  one  instance  that 
because  the  fine  was  not  "dischargeable"  it  was  not  "provable" — a  clear 
non  sequitur.8* 

§  684.  Dormant  Judgments. — Whether  dormant  judgments  are  prov- 
able or  not  will  depend  somewhat  on  local  law.  Nevertheless,  it  would 
seem  that  such  judgments  are  "provable,"  although  by  virtue  of  the  statute 
limiting  their  operation,  etc.,  they  may  not  be  "allowable."^'^ 

Division  7. 

Continuing  Contracts  and  Contracts  o^  Sai,e  and  op  EMPtovMBNT. 

§  685.  Damages  for  Breach  of  Contracts  of  Sale,  Employment 
and  Continuing  Contracts,  Provable. — Damages  for  breach  of  contracts 
of  sale  or  of  purchase  and  for  breach  of  continuing  contracts  and  perhaps 
also  of  contracts  of  employment  are  provable  debts,  although  the  time  of 
performance  has  not  expired  (if  there  has  been  a  repudiation  or  renuncia- 
tion of  the  obligation  by  the  bankrupt  or  if  the  bankruptcy  operates  as  an 

94.  See  Audubon  v.  Shufeldt,  5  A.  B.  R.  829,  181  U.  S.  575;  In  re' Baker,  3  A. 

B.  R.  101,  96  Fed.  954  (D.  C.  Kas.);  In  re  Hubbard,  3  A.  B.  R.  528,  98  Fed.  710 
.  <D.  C.  Ills,). 

95.  In  re  Smith,  3  A.  B.  R.  67  (Ref.  N.  Y.). 

Provability  of  Alimony  before  the  Amendment  of  1903. — ^That  it  was  not 
provable:  Audubon  v.  Shufeldt,  5  A.  B.  R.  829;  181  U.  S.  575;  Lynde  v.  Lynde, 
181  U.  S.  183;  Barclay  v.  Barclay,  184  Ills.  375  (51  L.  R.  A.  351);  Welty  i: 
Welty,  63  N.  E.  (Ills.)   161;  Young  v.  Young,  7  A.  B.  R.  171  (Sup.  Ct.  N.  Y., 

C.  C.  A.  N.  Y.);  Turner  v.  Turner,  6  A.  B.   R.  289,  108  Fed.  785   (D.  C.  Ind.); 
-  Maisner  v.  Maisnef,  6  A.  B.  R.  295   (Sup.   Ct.  N.  Y.  App.);'  In  re  Shepard,  97 

Fed.  187  (D.  C);  In  re  Anderson,  97  Fed.  321  (D.  C);  In  re  Smith,  3  A.  B.  R. 
67  (Ref.  N.  Y.).  This  case  bases  its  rule  upon  the  fact  that  the  alimony  was  not 
a  "fixed  liability."     In  re  Newell,  3  A.  B.  R.  837,  99  Fed.  931  (D.  C.  Mass.). 

That  it  was  provable  if  a  final  decree:  Arlington  v.  Arlington,  10  A.  B.  R. 
103  (Sup.  Ct.  N.  Car.).  See,  also,  Arlington  v.  Arlington,  13  A.  B.  R.  89  (D.  C. 
N.  Car.). 

That  it  was  provable  as  to  such  portion  as  had  accrued  before  bankruptcy: 
Fite  V.  Fite,  5  A.  B.  R.  461,  61  S.  W.  26  (Ky.) ;  In  re  Challoner,  3  A.  B.  R.  443, 
98  Fed.  82  (D.  C.  Ills.). 

That  it  was  provable  even  if  payable  in  installments  at  so  much  per  month 
during  life:  In  re  Van  Orden,  2  A.  B.  R.  801,  96  Fed.  86  (D.  C.  N.  J.),  rejected 
by  U.  S.  Sup.  Ct.  in  Audubon  v.  Shufeldt,  5  A.  B.  R.  829,  181  U.  S,  575.  Contra, 
In  re  Smith,  3  A.  B.  R.  67  (Ref.  N.  Y.). 

96.  See  In  re  Moore,  6  A.  B.  R.  590,  104  Fed.  869  (D.  C.  Ky.). 

97.  Compare,  instance.  In  re  Rebman,  17  A.  B.  R.  767,  150  Fed.  759  (C.  C.  A 
Calif.). 
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anticipatory  breach),  so  long  as  the  amojint  is  ascertainable  that  ii  neces- 
sary to  be  expended  to  complete  the  contract  or  the  future  profits  of  the 
contract  or  the  wages  are  ascertainable  that  can  be  earned  during  the  period 
contracted  for.  They  may  be  unliquidated  claims,  but  they  are  neverthe- 
less provable. 

§  686.  Contracts  of  Employment. — Thus,  it  has  been  held  that  dam- 
ages for  breach  of  a  contract  of  employment  are  provable,  although  the 
term  of  employment  has  not  expired : 

In  re  Silverman  Bros.,  4  A.  B.  R.  83,  101  Fed.  219  (D.  C.  Mo.) :  "There  can  be 
no  question  but  what  if,  on  the  9th  day  of  January,  1899,  there  was  a  breach  of  the 
contract  between  Silverman  Bros,  and  Rosenberg  by  his  discharge  from  their 
service,  or  by  their  voluntary  act,  which  rendered  the  performance  of  the  con- 
tract on  their  part  impossible,  a  cause  of  action  at  once  arose  in  favor  of  Rosen- 
berg against  Silverman  Bros,  for  damages,  and  it  is  equally  clear  that  the  sub- 
sequent adjudication  of  bankruptcy  in  February,  1899,  did  not  put  an  end  to  the 
cause  of  action,  as  it  was  then  an  ex-sting  right,  which  the  mere  adjudication  in 
bankruptcy  could  not  destroy.  So,  the  real  question  in  this  case  is  not  whether 
an  adjudication  in  bankruptcy  against  the  employer  would  put  an  end  to  a 
contract  with  an  employee,  like  the  one  in  question,  so  that  the  discharge  of  the 
employee  would  be  under  the  operation  of  the  bankrupt  law,  and  not  by  reason 
of  the  voluntary  act  of  the  employer,. but  it  is  whether  or  not  the  act  of  Silver- 
man Bros,  in  making  the  deed  of  trust,  and  placing  Swift  in  absolute  charge  of 
the  store  and  its  business,  whereby  Rosenberg  was  displaced  as  manager  and 
employee,  did  not  constitute  'a  breach  of  the  contract,  and  create  a  subsisting 
cause  of  action,  three  weeks  before  the  adjudication  in  bankruptcy.     *     *     * 

"On  the  discharge  of  Rosenberg  without  his  fault  or  consent,  a  cause  of  ac- 
tion at  once  arose  in  .his  favor  against  Silverman  Bros.  He  would  not  have  to 
wait  until  the  expiration  of  the  year  covering  the  term  of  his  employment  before 
he  could  institute  the  action.  In  such  action  he  would  be  entitled  to  recover 
the  amount  that  would  have  been  due  him  if  he  had  continued  to  work  for  Sil- 
verman Bros,  under  the  contract  from  the  date  of  his  discharge  until  the 
expiration  of  the  contract,  after  allowing  credit  for  anything  which  he  may 
have  earned  from  services  rendered  to  others,-  or  under  other  contracts,  after 
allowing  further  credit  for  what  tTie  court  or  jury  hearing  the  case  may  believe, 
from  the  facts  and  circumstances  in  evidence,  he  will  be  able  to  earn  between 
the  time  of  trial  and  the  termination  of  the  year.'' 

But  not  where  a  corporation  employer  reserves  the  right  to  cancel  the' 
contract  in  case  it  winds  up  its  affairs. ^^  And  probably  the  claim  could 
not  be  successfully  liquidated  until  the  end  of  the  term. 

§  687.  Continuing  Contracts  to  Supply  Goods. — Thus  damages  for 
breach  of  a  continuing  contract  to  supply  goods  are  provable. 

In  re  Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C.  A.  N.  Y.,  affirming  In  re  Man- 
hattan Ice  Co.,  7  A.   B.  R.  408) :     "But  in  the  case  at  bar,  the  question  is  not 
necessarily  whether  the  claims  are  liquidated  or  unliquidated,  but  whether  they 
are  'provable.'     The   statute  provides   that  the   petitioning  creditors   shall   have 
I 

98.  In  re  Sweetser,  Pembroke  &  Co..  15  A.  B.  R.  650,  142  Fed.  131  (C.  C. 
A.  N.  Y.). 
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'provable  claims.'  Counsel  for  defendant  corporation  contends  that  damages  to 
accrue  in  the  future  are  not  provable  because  they  are  uncertain  in  amount,  and 
■  because  not  having  yet  accrued  they  are  not  yet  in  existence.  But  in  actions  for 
personal  injuries,  or  for  breaches  of  warranty  in  the  sale  of  seeds,  or  for  failure 
to  deliver  goods  which  have  no  recognized  market  value,  the  injured  party  is  en- 
titled to  recover  compensation  for  such  elements  of  damage  as  are  shown  to  be 
reasonably  certain  or  probable,  or  such  as  naturally  result  in  such  cases  and 
may  be  supposed  likely  to  occur  in  the  given  cas?.    *    *    * 

"The  authorities  are  conflicting  as  to  whether  an  action  will  lie  for  damages 
for  the  breach  of  an  executory  contract  before  the  stipulated  time  of  such  per- 
formance has  arrived."  The  court  citing,  Roehm  v.  Horst,  178  U.  S.  1;  Pierce 
V.  R.  R.  Co.,  173  U.  S.  1;  Norrington  v.  Wright,  115  U.  S.  188;  United  States 
V.  Behan,  llO  U.  S.  338,  and  others. 

§  688.  Uncompleted  Building  Contracts. — Thus,  damages  for  breach 
of  a  partly  finished  building  contract  are  provable,  but  not  quantum  valebat 
or  quantum  meruit  for  materials  and  labor  furnished  thereunder  after  the 
tiling  of  the  petition  and  before  adjudication. 

In  re  Adams,  12  A.  B.  R.  368,  130  Fed.  788  (D.  C.  Mass.) :  "Before  bankruptcy 
the  creditors  here  seeking  to  prove  had  contracted  with  the  bankrupt  to  build 
for  him  certain  houses,  at  a  price  to  be  paid  from  time  to  time  during  construc- 
tion. No  work  had  been  done  under  the  contract  before  the  petition  in  bank- 
ruptcy was  filed.  Thereafter,  and  before  adjudication,  the  creditors,  in  igno- 
rance of  the  pending  petition,  furnished  materials  and  labor  under  the  contract. 
For  this  they  seek  to  prove.  But  a  creditor  cannot  prove  for  an  indebtedness 
arising  between  the  filing  of  the  involuntary  petition  and  adjudication.  *  *  * 
The  creditors  seek  also  to  prove  their  damages  for  breach  of  the  executory  con- 
tract. If  the  contract  was  broken  at  or  before  bankruptcy,  they  can  prove.  It 
seems  that  this  contract  was  broken  by  bankruptcy  as  of  the  filing  of  the  peti- 
tion." 

§  689.  Continuing  Contracts  to  Buy. — Thus,  also,  a  claim  upon 
the  ba'nkrupt's  contract  to  buy  at  a  fixed  date  or  at  fixed  dates,  oc- 
curring after  his  bankruptcy,  may  be  proved,  if  the  bankrupt  has  re- 
pudiated the  obligation  or  if  the  bankruptcy  may  operate  as  an  anticipa- 
tory breach  and  the  trustee  does  not  assume"  the  contract.'^  Likewise  dam- 
ages for  breach  of  warranty  in  contracts  of  sale  are  provable,  although  the 
amount  is  undetermined. i"**  Thus,  also,  margin  on  purchases  of  market- 
lable  commodities  for  future  delivery  are  provable. ^"^ 

§  690.  But  Not  Provable,  unless  Obligation  Renounced  or  Ban.:- 
ruptcy  Itself  Operates  as  Breach.— But  unless  there  has  been  a  repudia- 

99.  Obiter,  In  re  Brew  Co.,  16  A.  B.  R.  110  (D.  C.  Mo.);  compare.  In  re 
Pettingill,  14  A.  B.  R.  735,  137  Fed.  143  (D.  C.  Mass.),  where  the  rule  is  stated 

•without  the  qualification. 

100.  In  re  Grant  Shoe  Co.,  13  A.  B.  R.  349,  130  Fed.  881  (C.  C.  A.  N.  Y.,  af- 
firming 11  A.  B.  R.  48). 

101.  Compare,  In  re  Knott,  6  A.  B.  R.  749,  109  Fed.  636  (D.  C.  Vt.). 
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tion  or  renunciation  of  the  continuing  obligation  by  the  bankrupt,  or  unless 
the  bankruptcy  itself  operates  as  an  anticipatory  breach,  the  claim  is  not 
provable. 

In  re  Brew  Co.,  16  A.  B.  R.  Ill,  143  Fed.  579  (D.  C.  Mo.):  "It  may  be  con- 
ceded as  the  law  of  this  jurisdiction  that  where  a  party  is  bound  from  time  to 
time,  as  expressed  in  the  contract,  to  deliver  articles  to  be  manufactured  or 
products  to  be  grown,  each  parcel  as  delivered  to  be  paid  for  at  a  certain  time 
and  in  a  certain  way,  a  refusal  by  the  vendee  to  be  further  bound  by  the  terms 
of  the  contract  or  to  accept  further  deliveries  constitutes  a  breach  of  the  con- 
tract as  a  whole,  and  gives  the  vendor  a  right  of  action  to  recover  the  damages 
he  may  sustain  by  reason  of  such  refusal.  In  such  case  the  positive  refusal  of 
the  vendee  to  perform  when  tender  is  made,  or  notice  by  him  to  the  vendor 
before  maturity  of  the  time  for  delivery  that  he  will  not  carry  out  the  contract, 
will  release  the  vendor  from  making  any  tender,  and  entitle  him  to  an  action 
in  advance  of  the  fixed  period  for  delivery  on  his  part  to  recover  damages  as  for 
breach  of  the  whole  contract.     Roehm  v.  Horst,  178  U.  S.  1.     *    *    * 

"The  sole  reliance  of  the  claimant  to  bring  it  within  this  rule  for  such  breach  is 
predicated  of  the  adjudication  in  an  involuntary  proceeding  in  bankruptcy  against 
the  vendee,  I  am  unable  to  consent  to  the  proposition  that  such  an  adjudica- 
tion in  bankruptcy,  ex  vi  termini,  is  in  law  tantamount  to  a  refugal  of  the  bank- 
rupt to  perform,  or  that  it  hereby  permanently  disabled  itself  from  performanc::, 
to  bring  the  claim  asserted  by  petitioner  within  the  operation  of  the  rule  laid 
down  in  Roehm  v.  Horst,  supra.     *     *    * 

"Why  should  a  rule  be  applied  to  a  corporation — a  legal  entity — different  in 
this  respect  from  a  natural  person?  Section  1,  cl.  19,  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  ch.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418]),  declares 
that  'persons'  shall  include  corporations,  except  where  otherwise  specified.  An 
adjudication  in  bankruptcy  of  a  corporation  does  not  work  a  dissolution  of  the 
corporation  or  a  forfeiture  or  loss  of  its  franchise.  The  very  policy  of  the  bank- 
rupt law  is  that  by  the  adjudication  and  the  surrender  to  the  trustee  of  all  assets  of 
the  bankrupt  then  owned  he  may  thereby  be  manumitted  from  the  burden  of  exist- 
ing debts,  and  by  his  unimpeded  energies  and  industry  the  better  be  enabled  to 
prosecute  his  business  and  earn  a  livelihood  and  a  competency.  Why  should  any 
different  rule  be  applied  to  a  corporation  coerced  into  bankruptcy,  which  but 
represents  the  aggregate  co-operation  and  capital  of  a  number  of  individual 
stockholders?  Its  stockholders  may  decide  to  infuse  new  life  into  it  by  assess- 
ments or  otherwise,  and  its  directors  resume  business,  go  ahead,  and  perform 
any  executory  contract.  And  if  they  had  an  advantageous  contract  with  the 
vendor  for  providing  it  with  hops  in  its  business,  why  should  it  not  be  left  in 
position  to  avail  itself  of  the  yet  unexecuted  contract? 

"In  Lovell  V.  St.  Louis  Life  Insurance  Company,  111  U.  S.  264,  the  court  held 
that  where  an  insurance  company  had  terminated  its  business  and  transferred 
its  assets  and  policies  to  another  company,  whereby  it  totally  abandoned  the 
performance  of  its  contracts  by  transferring  all  of  its  assets  and  obligations  to 
the  new  company,  it  thereby  authorized  the  insured  to  treat  the  contract  as  at 
an  end  and  to  sue  to  recover  back  the  premiums  already  paid,  although  the 
time  for  performance  of  the  obligation,  to-wit,  the  death  of  the  insured,  had  not 
arrived.  For,  as  said  by  Mr.  Justice  Bradley,  referring  to  a  life  insurance  com- 
pany which  had  gone  into  liquidation,  in  Car  v.  Hamilton,  129  U.  S.  253,  356, 
9   Sup,   Ct.  295,  32  L.  Ed.   669: 

"  'By  that  act  the  company  becomes  civiliter  mortuus,  its  business  is  brought 
to  an  absolute  end,  and  the  policyholders  become  creditors  to  an  amount  equal 
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to  the  equitable  value  of  their  respective  policies,  and  entitled  to  participate  pro 
rata  in  its  assets.' 

"In  re  Swift,  7  Am.  B.  R.  374,  113-  Fed.  315,  a  broker  had  made  a  contract  to 
deliver  certain  stock  to  a  customer.  It  was  held  that  he  made  it  impossible 
io  fulfill  his  agreement  to  deliver  the  stock  by  his  adjudication  in  bankruptcy, 
for  the  reason  that  it  took  the  stock  from  him  and  vested  it,  with  all  his  prop- 
erty, in  his  trustee.    But  that  is  clearly,  not  this  case. 

"As  to  In  re  Pettingill  &  Co.  (D.  C),  14  Am.  B.  R.  728,  137  Fed.  143.  relied  ■ 
upon  by  the  petitioner,  I  may  say  that  I  can  concur  in  the  syllabus  of  that  case 
that  under  the  Bankrupt  Act  the  provability  of  a  claim  depends  upon  its  status 
at  the  time  of  the  filing  of  the  petition  in  bankruptcy.  If  not  then  a  provable 
debt,  as  defined  in  the  Act,  it  cannot  be  proved,  although  k  may  thereafter 
•come  within  such  definition.  'If  a  bankrupt,  at  the  time  of  bankruptcy,  by  dis- 
enabling himself  from  performing  a  particular  contract,  and  by  repudiating  its 
obligation,  could  give  the  other  party  the  right  to  maintain  at  once  a  suit  in 
which  damages  could  be  assessed  at  law  or  in  equity,  then  such  party  may 
Tirove  as  a  creditor  in  bankruptcy,  on  the  ground  that  bankruptcy  is  the  equiv- 
alent of  disenablement  and  repudiation.' 

"If,  however,  it  was  intended  to  hold  that,  as  applied  to  an  executory  con- 
tract for  the  sale  of  annual  crops  to  be  raised  in  successive  years,  where  no 
breach  had  occurred  at  the  time  of  an  involuntary  adjudication  in  bankruptcy, 
the  mere  act  of  such  declared  statutory  insolvency  constituted  such  a  breach 
of  the  contract  as  to  enable  the  vendor  to  prove  up  against  the  estate  the  con- 
tingent damages,  as  on  a  repudiation  of  the  contract  by  the  vendee,  I  cannot 
■consent  thereto.  There  was  no  renunciation  by  the  vendee  company  of  the 
contract  after  the  commencement  of  performance  or  renunciation  before  the 
lime  for  performance  had  arrived.  Nor  has  the  vendee  deliberately  incapac- 
itated itself  or  rendered  performance  of  the  contract  impossible  within  the  rule 
laid  down  in  Roehm  v.  Horst,  178  U.  S.  18." 

Division  8. 

Claims  foe  Costs. 

§  691.  Costs  as  Provable  Claims. — Costs  taxable  against  an  involun- 
tary bankrupt,  who  was  at  the  time  of  the  filing  of  the  petition  against  him, 
plaintiff  in  a  cause  of  action  which  would  pass  to  the  trustee  and  which  the 
trustee  declines  to  prosecute  after  notice,  are  provable  against  the  bank- 
rupt estate. i"*  And  taxable  costs  incurred  in  good  faith  by  a  creditor  be- 
fore the  filing  of  the  bankruptcy  petition,  in  an  action  to  recover  a  provable 
■debt,  are  provable  debts  against  the  bankrupt  estate.iP^ 

.    §  692.  Part  Incurred  before  Piling  of  Petition,  Part  Afterward. — 

Where  part  of  the  costs  were  incurred  before  and  part  after  the  filing  of 
the  petition  against  the  debtor,  the  part  incurred  before  the  filing  is  prov- 
able against  the  estate  and  is  discharged  by  the  bankrupt's  discharge.^"* 

102.  Bankr.  Act,  §  63  (a)  (2).  But  compare.  In  re  Marcus,  5  A.  B.  R.  19,  104 
Fed.  331  (D.  C.  Mass.). 

103.  Bankr.  Act,  §  63  (a)  (3). 

104.  Aiken,  Lambert  &  Co.  v.  Haskins,  6  A.  B.  R.  46  (N,  Y.  Sup.  Ct.). 
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And  the  part  incurred  afterwards  is  neither  provable  nor  dischargeable  and 
the  bankrupt  remains  liable  thereon. 1°^ 

In  re  Marcus,  5  A.  B.  R.  365,  105  Fed.  907  (C.  C.  A.  Mass.):  "The  bank- 
rupt was  adjudicated  such  on  his  own  petition,  filed  before  the  judgment  for 
costs  was  rendered,  as  already  said.  Therefore  the  costs  were  not  provable 
against  the  estate.  *     *     * 

"Section  63a  directs  specifically  what  taxable  costs  are  provable,  and  its  pro- 
visions with  reference  thereto  must  be  held  to  cover  that  entire  subject- 
matter."  This  decision  says  "after  adjudication,"  but  it  was  a  case  of  voluntary 
bankruptcy  and  therefore  the  date  of  the  filing  of  the  petition  and  of  the  adjudi- 
cation were  likely  the  same. 

§  693.  Costs  Where  Attachment  or  Execution  Dissolved. — Costs 
incurred  in  good  faith  prior  to  the  filing  of  the  bankruptcy  petition  on  at- 
tachment or  execution,  where  the  lien  of  the  attachment  or  execution  is 
dissolved  by  the  subsequent  bankruptcy  within  four  months,  are  provable 
claims.  i°® 

Division  9. 
Open  Accounts  and  Contracts  Express  or  Implied. 

§  694.  Open  Accounts  and  Contracts  Express  or  Implied,  Prov- 
able.-^Debts  founded  upon  open  accounts  or  upon  contracts  express  or 
implied  are  provable. '^"'^ 

This  class  of  provable  claims  is  the  most  extensive  of  all  classes,  but  the 
discussion  of  the  different  points  involved  is  taken  up  in  other  Divisions  of 
this  chapter  and  elsewhere  in  the  treatise  in  paragraphs  too  numerous  even 
to  refer  to  in  detail. 

Division    10. 

Provable  Debts  Reduced  to  Judgment  aeter   Bankruptcy   Petition 
Filed  and  before  Discharge. 

§  695.  Provable  Debts  Reduced  to  Judgment  after  Bankruptcy 
but  before  Discharge,  Provable. — Debts  founded  upon  provable  debts 
reduced  to  judgment  after  the  filing  of  the  petition  and  before  the  consid- 

105.  Aiken,  Lambert  &  Co.  v.  Haskins,  6  A.  B.  R.  46  (N.  Y.  Sup.  Ct.). 

106.  Bankr.  Act,  §  63  (a)   (3).     In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  512  (D.  C. 
'   Calif.);  In  re  Thompson  Mercantile  Co.,  11  A.  B.  R.  579  (Ref.  Minn.). 

Where,  however,  the  lien  is  preserved  for  the  benefit  of  the  estate  under  § 
67f,  the  lien  for  costs  is  also  preserved.  Receivers  v.  Staake,  13  A.  B.  R.  281, 
133  Fed.  717  (C.  C.  A.  Va.).  Obiter,  In  re  Thompson  Mercantile  Co.,  11  A.  B. 
R  579  (Ref.  Minn.);  inferentially.  In  re  Goldberg  Bros.,  16  A.  B.  R.  522,  U4 
Fed.  566  (D.  C.  Me.).     See  post,  §  1490. 

Some  cases  have  also  seemed  to  lead  to  the  inference  that  in  some  instances— 
probably  where  the  attachment  proceedings  have  operated  to  the  benefit  of  all 
creditors — the  court  would  consider  the  costs  to  be  an  equitable  lien  on  the 
property.  In  re  Francis-Valentine  Co.,  2  A.  B.  R.  522,  94  Fed.  79S  (C.  C.  A. 
Calif.).  See  ante,  §  400;  also,  see  post,  §§  2001,  2063,  et  seq.,  "Costs  of  Admin- 
istration," "Expenses  of  Petitioning  Creditors." 

107.  Bankr.  Act,  §  63  (a)   (4). 
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eration  of  the  bankrupt's  application  for  a  discharge  are  provable,  less  costs 
incurred  and  interest  accrued  after  the  filing  of  the  petition  and  up  to  the 
time  of  the  entry  of  such  judgment. i"* 

§  696.  Object— To  Prevent  Effect  of  Merger.— The  object  of 
this  provision  appears  to  be  the  avoidance  of  the  injustice  both  to  creditors 
and  debtors  of  the  doctrine  that  judgments  operate  as  mergers  of  original 
causes  of  action  so  that  original  causes  of  action  are  lost  in  the  judgments 
and  yet  the  judgments  are  not  provable  nor  dischargeable  debts  because  not 
rendered  until  after  the  filing  of  the  petition. 

In  re  Pinkel,  1  A.  B.  R.  333  (Ref.  N.  Y.) :  "This  is  the  old  question  of  the 
■{■fleet  of  the  entry  of  a  judgment  on  a  provable  debt  between  the  filing  of  the 
petition  in  bankruptcy  and  the  discharge,  the  action  having  been  begun  prior  to 
the  filing  of  the  petition.  The  numerous  and  contradictory  District  Court  de- 
■cisions  on  this  point  under  the  La-nr  of  1867  would  be  amusing  were  an  exam- 
mation  of  them  productive  of  anything  better  than  confusion.  Under  the  Acts 
of  1800  and  1841,  there  seems  to  have  been  little  question;  and  the  Federal 
tourts  so  far  modified  the  doctrine  of  a  merger  resulting  from  a  reduction  of 
'.  contract  debt  to  a  judgment,  as  to  permit  the  proving  of  a  debt  in  bankruptcy 
fven  after  it  had  been  merged  in  a  judgment  for  all  other  purposes.  But  the 
.'-aw  of  1867  (§  31,  or  R.  S.  5106)  both  prohibited  a  creditor  having  a  provable 
debt  from  prosecuting  the  same  to  judgment  before  the  bankrupt's  right  to  a 
discharge  should  be  determined,  and  gave  the  bankrupt  the  right  to  a  stay  to 
prevent  such  prosecution  at  any  time.  Arguing  from  this  that  no  judgment  be- 
tween the  filing  of  the  petition  and  the  granting  of  the  discharge  could  have 
validity,  if  attacked,  and  that  after  the  discharge  was  granted  it  could  be  plead 
in  bar,  many  of  the  District  Courts  settled  back  on  the  old  doctrine  of  merger, 
and  held  that  the  debt  which  antedated  the  application  in  bankruptcy  was  gone 
and  that  the  judgment  when  obtained  was  a  new  debt,  which,  being  after  the 
filing  of  the  bankrupt's  petition,  could  not  be  proven  and  therefore  was  not  dis- 
charged. Typical  cases  holding  this  doctrine  are:-  Re  Williams,  2  N.  B.  R.  229; 
Re  Gallison,  5  N.  B.  R.  353;  Re  Mansfield,  6  N.  B.  R.  388.  Other  district  judges, 
T'Otably  Judge  Blatchford,  in  the  Southern  District  of  New  York,  early  insisted 
that  such  a  ruling  would  be  unjust  to  the  creditor  in  preventing  him  from  shar- 
ing in  dividends  to  which  he  seemed  entitled,  and  equally  unjust  to  the  bank- 
rupt in  permitting  some  of  his  creditors  to  begin  actions  and,  by  withholding 
the  entry  of  judgments  until  after  -a  petition  in  bankruptcy  was  filed,  to  pre- 
serve their  claims  undischarged  and  thus  subsequently  collect  them  out  of  after- 
acquired  property.  This  view  led  to  a  series  of  decisions  (Re  Brown,  3  N.  B. 
R.  585;  Re  Rosey,  No.  12,066,  Fed.  Cases;  Re  Vickery,  No.  16,930,  Fed.  Cases; 
Re  Stansfield,  No.  13,294,  Fed.  Cases)  which  held  that  the  debt  was  not  merged 
in  the  judgment,  and  that  therefore  the  debt  or  claim  as  it  stood  at  the  time  of 
fling  the  petition  in  bankruptcy  and  not  the  judgment  entered  thereafter  should 
be  proved.  There  were  also  cases  betwixt  and  between,  notably  that  of  Re 
Crawford,  3  N.  B.  R.  385,  and  Monroe  v.  Upton,  50  N.  Y.  593,  who  held  so  far 
to  the  doctrine  of  merger  as  to  compel  the  proof  of  the  judgment  not  as  a  new 
debt,  but  as  the  old  debt  in  a  new  fornj.    *    *    * 

"The  exact  question  did  not  come  before  the  United  States  Supreme  Court 

108.  Bankr.  Act,  §  63  (a)  (5).  In  re  McBryde,  3  A.  B.  R.  729,  99  Fed  686  CD 
C.  N.  Car.). 
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until  1887.  In  the  case  of  Boynton  v.  Ball,  121  U.  S.  457,  Mr.  Justice  Miller 
writing  the  opinion,  that  court,  in  a  case  which  arose  under  ,the  Law  of  1867,. 
lays  down  the  broad  doctrines  that,  notwithstanding  the  change  in  the  forra 
of  the  debt  from  that  of  a  simple  contract  by  rperger  into  a  judgment,  it  in 
bankruptcy  still  remains  the  same  debt,  the  existence  of  which  was  provable 
in  bankruptcy.  This  is  tantamount  to  saying  that  the  doctrine  of  merger  does 
not  apply  in  bankruptcy,  but  no  more. 

"The  law  of  1898  agrees  with  the  law  of  1867  in  giving  the  bankrupt  the  right 
to  stay  pending  suits,  and,  though  it  does  not  in  so  many  words  prohibit  the 
prosecution  of  suits  on  provable  debts,  the  right  to  stay  puts  the  question  in 
much  the  same  forra  as  that  which  led  to  such  confusion  under  the  former  law. 
Boynton  v.  Ball  would  therefore  settle  the  question,  were  there  not  a  new 
(lause  in  the  present  statute  which  must  now  be  interpreted.  Section  63  of  the 
Law  of  1898  provides:  'Debts  of  the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are  *  *  *  (5)  founded  upon  provable  debts  reduced 
to  judgments  after  the  filing  of  the  petition  and  before  the  consideration  of  the 
bankrupt's  application  for  discharge,  less  costs  incurred  and  interests  accrued 
after  the  filing  of  the  petition  and  up  to  the  time  of  the  etltry  of  such  judg- 
ments.' " 

The  object,  also,  is  to  permit  judgment  to  be  taken  after  bankruptcy, 
where  judgment  is  necessary  to  fix  the  liability  of  those  secondarily  liable  ■ 
for   the  bankrupt,   without  destroying  the  bankrupt's  right  of  discharge 
therefrom. 

By  the  operation  of  this  Class  V,  judgments  obtained  after  the  filing 
of  the  bankruptcy  petition,  but  before  the  discharge  hearing,  are  them- 
selves discharged,  if  founded  on  a  debt  itself  provable,  whether  stay  is 
granted  or  not. 

By  the  operation  of  this  Class  V,  on  the  other  hand,  opportunity  may 
be  given  to  creditors  to  obtain  judgment  where  the  obtaining  of  a  judg- 
ment is  necessary  to  take  advantage  of  certain  remedies,  as,  for  instance,, 
where  creditors  levying  execution  on  exempt  property  may  have  Special 
rights  in  the  exempt  property  denied  to  creditors  without  judgments;  and 
also  where  judgment  is  necessary  to  fix  the  liability  of  a  surety  on  an  ap- 
peal' bond  conditioned  to  pay  any  "judgment"  that  might  be  rendered 
against  the  debtor ;  and  also  where  a  mechanic's  lien  is  dependent  upon  suit 
being  started  in  a  particular  way  within  a  limited  time. 

§  697.    Original  Obligation  Must    Have    Been  "Pi-ovable."— The 

original  obligation  must  itself  have  been  a  provable  debt;  that  is  to  say, 
must  have  been  a  judgment,  or  written  instrument,  or  costs,  or  taxes,  or  an 
open  account  or  a  contract,  express  or  implied ;  and  it  must  also  have  been 
in  existence  at  the  time  of  the  filing  of  the  bankruptcy  petition. i°^ 

§  698.  Original  Debt,  Not  the  Judgment,  to  Be  Proved. — Evidently 
it  is  the  original  debt,  not  the  judgment,  that  is  to  be  proved ;ii<'  and  claims' 

109.  In  re  Pinkel,  1  A.  B.  R.  333  (Ref.  N.  Y.). 

110.  In  re  Pinkel,  1  A.  B.  R.  333  (Ref.  N.  Y.). 
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thus  reduced  to  judgment  retain  the  character  of  the  indebtedness  out  of 
which  they  arise. m 

§  699.  Whether  Judginent  Itself  Still  Valid,  for  Other  Purposes. 

— It  has  been  held  that  the  judgment  itself  is  not  annulled,  simply  its 
lien."2 

In  re  Richard,  2  A.  B.  R.  513,  94  Fed.  633  (D.  C.  N.  Car.) :  "Respondents  have 
received,  and  can  receive  no  preference,  lien  or  advantage  by  reason  of,  or  under 
the  judgments  of  the  magistrate's  court.  They  are  nullities  in  this  court  to  this 
extent,  but  they  establish  the  claim.  Section  63,  in  prescribing  what  debts  may 
be  proved,  provides  '(5)  for  provable  debts  reduced  to  judgment  after  the  peti- 
tion is  filed,  etc' " 

§  700.  Does  Not  Enlarge  Time  for  Proving  Claims  nor  Confer 
Lien,  etc. — On  the  other  hand,  class  5  does  not  enlarge  the  time  for  prov- 
ing claims  in  bankruptcy  ;ii3  nor  does  it  confer  a  lien  in  bankruptcy  or 
otherwise  confer  additional  rights  therein,  i^* 

Division  11. 
Taxes. 
§    701.    Taxes. — Taxes  also  are  "provable"  in  their  nature.ns. 

§   702.   Taxes  Not  to  Be  Proved  in  Form  of  Other  Debts.— Taxes 

do  not  need  to  be  proved  in  the  form  prescribed  for  other  claims,  the  treas- 
urer's receipt  therefor  being  sufficient.^i^ 

§  703.  Trustee  to  iSearch  Out  Taxes. — And  there  is  no  obligation 
upon  the  tax  officers  to  present  the  claim  at  all,  the  obligation  resting  upon 
the  trustee  to  search  out  and  pay  the  taxes. 

Division  12. 
Unliquidated  Claims. 

§    704.    Claim  May  Be  "Provable"  Though  "Unliquidated."— .A. 

claim   may  be  "provable"   even  if  "unliquidated."^" 

111.  In  re  McBryde,  3  A.  B.  R.  729,  99  Fed.  686  (D.  C.  N.  Car.). 

112.  Apparently,  but  not  really,  contra,  St.  Cyr.  v.  Daignault,  4  A.  B  R  638 
(n.  C.  Vt.). 

113.  In  re  Leibowitz,  6  A.  B.  R.  268,  108  Fed.  617  (D.  C.  Tex.). 

114.  In  re  McBryde,  3  A.  B.  R.  729,  99  Fed.  686  (D.  C.  N.  Car.). 

115.  Taxes  Considered  under  Subject  of  "Distribution." — As  to  what  are  and 
what  are  not  taxes  within  the  purview  of  this  section,  and  the  duties  of  the 
trustee  in  relation  thereto,  see  post,  subject  of  "Distribution,"  §  3133,  et  seq. 

116.  Bankr.  Act,  §  64  (a).  Compare,  In  re  Cleanfast  Hosiery  Co.,' 4  A  B  R 
702  (Ref.  N.  Y.);  In  re  United  Button  Co.,  15  A.  B.  R.  400,  140  Fed.  495  (D  C 
Del.). 

117.  .Bankr.  Act,  §  63  (b).     In  re  Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C   A. 
N.  Y.,  affirming  In  re  Manhattan  Ice  Co.,  7  A.  B.  3?.  408,  114  Fed    400)-  In  re 
Grant  Shoe  Co.,  11  A.  B.  R.  48   (D.  C.  N.  Y..  affi'-med  in  12  A    BR    349    130 
Fed.  881,  C.  C.  A.);  In  re  Hilton,  4  A.  B.  ^..  774,  jcs  Fed.  98]    (D.  C    N  'y) 
Contra.  In  re  Big  Meadows  Gas  Co.,  7  A.  B.  R.  697,  113  Fed.  974   (D.  C.   Penn  ) 
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Thus,  damages  for  breach  of  contract  to  marry  are  "provable,"  though; 
unliquidated.!!*  But  unliquidated  claims  must  be  liquidated  before  being 
allowed."^  The  statute  says  "proved  and  allowed,"  but  it  is  obvious  that 
some  sort  of  "proof"  must  be  filed  before  the  court  may  "direct"  the  man- 
ner of  liquidation,  and  doubtless  such  proof  is  sufficient  to  base  an  amend- 
nr-.ent  upon,  the  amendment  likely  being  the  "proved"  claim  here  meant.'^" 

§  705.  "Unliquidated  Claims"  Do  Not  Enlarge  Classes  of  "Prov- 
able" Debts. — Clause  (b)  of  §  63  does  not  enlarge  the  classes  of  provable 
debts  but  simply  provides  for  reducing  into  form  in  which  they  may  be 
proved  .those  debts  which  if  liquidated  (that  is  to  say,  made  certain  and 
definite  in  amount),  could  be  proved  under  clause  (a)  as  being  either  judg- 
ment debts,  contract  debts,  taxes  or  costs. ^^^ 

Dunbar  v.  Dunbar,  10  A.  B.  R.  139,  190  U.  S.  349:  "This  paragraph  (b),  how- 
ever, adds  nothing  to  the  class  of  debts  which  might  be  proved  under  paragraph 
(a)  of  the  same  section.  Its  purpose  is  to  permit  an  unliquidated  claim,  coming 
-within  the  provisions  of  §  63a  to  be  liquidated  as  the  court  shall  direct." 

Brown  &  Adams  v.  Button  Co.,  17  A.  B.  R.  565,  149  Fed.  48  (C.  C.  A.  Del., 
affirming  In  re  United  Button  Co.):  "The  first  of  the  two  paragraphs  into  which 
it  is  divided  is  given  up  to  an  ^numeration  of  the  debts  which  are  entitled  to  be 
proved  against  the  estate,  among  which  is  to  be  found  everything  in  the  way  of 
a  fixed  obligation,  or  which,  as  being  of  a  commercial  character,  a  bankrupt  could 
expect  to  be  relieved  from;  and,  complete  in  itself,  it  is  not  to  be  added  to.  The 
other  paragraph  plainly  has  to  do  with  a  mere  matter  of  procedure;  how  un- 
liquidated claims  founded  upon  open  account  or  contract,  specified  in  the  pre- 
ceding paragraph,  may  be  liquidated  or  settled." 

In  re  Yates,  8  A.  B.  R.  69,  114  Fed.  365  (D.  C.  Calif.):  "This  subdivision  is  not 
to  be  construed  as  authorizing  the  proof  of  claims  not  declared  in  subdivision 
(a)  to  be  provable.  Its  object  is  simply  to  provide  .that  unliquidated  claims 
which  fall  within  the  scope  of  subdivision  (a)  are  to  be  liquidated  in  such  man- 
ner as  the  court  shall  direct." 

In  re  United  Button  Co.,  15  A.  B.  R.  397,  140  Fed.  496  (D.  C.  Del.,  affirmed 
sub  nom.  Brown  &  Adams  v.  Button  Co.,  17  A.  B.  R.  565,  149  Fed.  48): 
"There  is  no  legitimate  ground  for  an  assumption  that  Congress  inteftded  by 
so  providing  for  the  liquidation,  proof  and  allowance  of  'unliquidated  claims'  to 
add  to  the  classes  of  provable  demands  mentioned  in  §  63a.  Such  an  assumption 
would  be  not  only  uncalled  for,  but  wholly  inadmissible.     For,  unless  the  "un- 

118.  In  re  Fife,  6  A.  B.  R.  358,  109  Fed.  880  (D.  C.  Pa.) ;  In  re  Crocker,  8  A. 
B.  R.  188  (Ref.  N.  Y.);  In  re  McCauley,  4  A.  B.  R.  122,  101  Fed.  223  (D.  C. 
N.  Y.) ;  Finnegan  v.  Hall,  6  A.  B.  R.  648  (N.  Y.  Sup.  Ct.) ;  impliedly  (because 
dischargeable).  Bond  v.  Milliken,  17  A.  B.  R.  811,  109  N.  W.  774  (Iowa);  Desler 
V.  McCauley,  7  A.  B.  R.  138  (N.  Y.  Sup.  Ct.,  App.  Div.,  reversing  6  A.  B.  R.  491). 

119.  Bankr.  Act,  §  63  (b).  In  re  Gushing,  6  A.  B.  R.  22  (Ref.  N.  Y.) ;  In  re 
Silverman  Bros.,  4  A.  B.  R.  83,  101  Fed.  219  (D.  C.  Mo.). 

120.  Suggestively,  In  re  Mertens,  16  A.  B.  R.  829  (C.  C.  A.  N.  Y.). 

121.  In  re  Marcus,  5  A.  B.  R.  19  (D.  C.  Mass.,  affirmed  in  5  A.  B.  R.  365,  105 
Fed.  907) ;  In  re  Hirschman,  4  A.  B.  R.  715,  104  Fed.  69  (D.  C.  Utah) ;  In  re 
Wigmore,  10  A.  B.  R.  664  (Ref.  Calif.) ;. compare,  Crawford  w.  Burke,  12  A.  B.  R. 
659,  195  U.  S.  176;  compare,  Beers  v.  Hanlin,  3  A.  B.  R.  745,  99  Fed.  695  (D.  C. 
Ore.),  where  the  court  seems  to  hold  the  doctrine  that  the  bankruptcy  court 
might  permit  suit  to  be  maintained  upon  a  purely  personal  tort  in  order  that  it 
might  become  "provable"  as  a  judgment.  However,  the  court  in  fact  does  not 
zo  to  that  extent. 
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liquidated  claims'  of  §  63b  be  restricted  to  these  made  provable  by  §  63a,  there 
is  no  limitation  upon  the  provability  of  unliquidated  demands  of  whatsoever 
nature  against  a  bankrupt.  Sucli  a  result  would  be  repugnant  to  the  express 
enumeration  contained  in  §  63a,  and,  further,  would,  as  hereinafter  appears,  in- 
volve a  wide  departure  from  the  settled  policy  of  every  system  of  bankruptcy 
heretofore  in  force  in  the  United  States." 

Inferentially,  In  re  Grant  Shoe  Co.,  12  A.  B.  R.  350,  130  Fed.  881  (C.  C.  A.  N. 
Y.,  affirming  11  A.  B.  R  48) :  "To  hold,  as  is  contended  by  the  alleged  bankrupt, 
that  a  claim  is  not  provable  because  the  amount  of  tbc  claim  itself  is  not  de- 
terminable, or  its  validity  is  disputed,  would  defeat  the  involuntary  provisions 
of  the  Bankrupt  Act.  The  court  below  has  found  that  the  claim,  although  un- 
liquidated is  a  provable  one  and  under  the  provisions  of  §  63  (b)  of  said  Act, 
has  provided  for  its  liquidation.  *  *  *  The  order  of  the  District  Court  is 
affirmed." 

§  706.  Only  Contract  Claims  and  Tort  Claims  Capable  of  Pre- 
sentation as  if  on  Implied  Cont,racts,  Liquidatable. — Inasmuch  as 
all  classes  under  clause  (a)  i  save  and  except  contract  debts  are,  from  their 
very  nature  already  liquidated — as  judgments,  taxes  and  costs — clause  (b) 
simply  provides  for  the  liquidation  of  unliquidated  contract  debts,  as,  for 
instance,  for  determining  the  amount  of  damages  for  a  breach  of  contract, 
etc.,  etc.  ;i22  incliiding  tort  claims  when  the  tort  has  been  waived. 

§  707.  Damages  on  Contracts  Accruing  after  Bankruptcy. — Thus, 
as  to  unliquidated  contract  debts :  Damages  for  breach  of  continuing  con- 
tracts to  supply  goods  or  render  services  or  pay  money. may  be  liquidated, 
even  before  the  expiration  of  the  term,  if  the' future  damages  are  ascertain- 
able. 

Thus,  as  to  continuing  contracts  to  sell  or  buy  goods  ;i23  as  to  annuity 
bonds  ;i2*  as  to  contracts  for  annual  salary,  where  dismissal  occurs  before 
the  end  of  the  term.^^s  Thus,  also,  as  to  breach  of  contract  to  marry, 
which,  it  has  been  held,  may  be  liquidated  by  the  bankruptcy  court  (the 
referee). ^2®  Thus,  likewise  as  to  the  prospective  profits  lost  by  breach  of 
contract  to  furnish  goods  ;i-'^  as  well  as  damages  for  refusal  to  receive 
goods  contracted  for.'^s 

^122.  See  cases  cited  under  the  subject  "Damages  for  Breaches  of  Continuing 
Contracts  and  of  Contracts  of  Sale  and  of  Employment,"  ante,  Div.  7.  See 
also,  instances  hereinafter  cited.  And  for  liquidating  such  unliquidated  claims 
for  tort. as  are  capable  of  being  presented  as  implied  contracts,  see  ante,  "Claims- 
Ex  Delicto,"  Div.  2,  this  chapter. 

123.  In  re  Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C.  A.  N.  Y.);  In  re  Man- 
hattan Ice  Co.,  7  A.  B.  R.  408,  114  Fed.  400  (D.  C.  N.  Y.,  affirmed  sub  nom.  In 
re  Stern,  8  A.  B.  R.  569,  116  Fed.  604  (C.  C.  A.  N.  Y.).  Also  compare,  to  same 
effect.  In  re  Pettingill  &  Co.,  14  A.  B.  R.  728,  137  Fed.  143  (D.  C.  Mass.);  also 
compare,  to  same  effect.  In  re  Stoever,  11  A.  B.  R.  345,  127  Fed.  394  (D.  C.  Pa.). 

124.  Compare,  to  same  effect,  Cobb  v.  Overman,  6  A.  B.  R.  324,  109  Fed.  65 
(C.  C.  A.  N.  Car.). 

125.  In  re  Silverman  Bros.,  4  A.  B.  R.  83,  101  Fed.  219  (D.  C.  Mo.,  reversmg 
2  A.  B.  R.  15). 

126.  In  re  Crocker,  8  A.  B.  R.  188  (D.  C.  N.  Y.). 

127.  In  re  Structural  Steel  Car  Co.,  13  A.  B.  R.  373  (Ref.  Ohio);  In  re  Saxton 
Furnace  Co.,-  15  A.  B.  R.  445,  142  Fed.  293  (D.  C.  Pa.),  including  commissions 
paid  to  an  agent  by  the  seller." 

128.  In  re  Structural  Steel  Car  Co.,  13  A.  B.  R.  385  (Ref.  Ohio). 
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Annuity  installments  accruing  after  bankruptcy  may  be  liquidated  and 
the  claim  proved. i^s  Again,  damages  for  breach  of  contract  to  supply  the 
government  with  goods  can  be  liquidated,  and  the  claim  is  provable  ;i8'' 
likewise  damages  for  breach  of  contract  to  supply  customers  with  goods.^^^ 

And  for  breach  of  contract  of  a  stockbroker  with  his  customer  to  pur- 
chase shares  on  margin. 1^2 

And  a  subscription  to  a  mercantile  agency,  is  a  provable  claim,  although, 
the  period  has  not  elapsed. 

In  re  Mirror  &  Beveling  Co.,  15  A.  B.  R..  122  (Ref.  N.  Y.):  "A  contract  be- 
tween a  mercantile  agency  and  a  customer,  whereby,  in  consideration  of  an 
annual  subscription  fee,  such  agency  agrees  to  supply  such  customer  with  its. 
reference  book  and  detailed  report  during  the  year,  is  an  enforceable  contract, 
against  the  bankrupt;  and  even  though  at  the  time  of  the  bankruptcy  a  large 
portion  of  the  contract  year  has  yet  to  elapse,  such  mercantile  agency  has  a. 
provable  debt  for  the  full  subscription  price." 

And  damages  for  breach  of  warranty  of  goods  has  been  held  likewise- 
provable,  though  the  damages  were  not  ascertained  at  the  time  of  bank- 
ruptcy.^^3 

The  query  arises,  however,  in  case  the  term  were  of  long  duration,  how 
could  the  damages  be  liquidated  within  the  statutory-  time  since  the  em- 
ployee is  bound  to  use  his  best  efforts  to  get  employment  meantime  arid 
thus  to  reduce  the  damages,  and  it  cannot  be  known  until  the  end  of  the  term; 
vi'hat  his  damage  will  amount  to?  The  same  reasoning  probably  would 
apply  here  as  in  the  case  of  rent,  as  to  which,  see  ante,  "Claims  for  Rent,"' 
Div.  4,  this  chapter,  §  652,  et  seq. 

But  where  the  bankrupcty  does  not,  in  and  of  itself,  disable  the  bank- 
rupt from  the  performance  of  the  contract  it  is  difficult  to  see  how  the  debt 
is  provable  for  possible  future  failure  to  meet  its  obligations  as  they  accrue 
from  time  to  time.^^* 

§  708.  Liquidated  Amount  Stipulated  in  Contract. — Where  a  liqui- 
dated amount  is  stipulated  in  a  contract  as  damages  for  its  breach,  such  stip- 
ulated amount  may  or  may  not  be  regarded  as  the  true  amount  of  the 
claim,  according  to  circumstances ;  and  where  the  actual  damages  sustained 
are  clearly  much  less  than  the  sum  stipulated,  the  stipulated  sum  will  be- 
legarded  as  a  mere  penalty  to  secure  performance. "^^^ 

129.  In  re  Cobb  v.  Overman,  6  A.  B.  R.  324,  109  Fed.  65  (C.  C.  A.  N.  Car.).. 

130.  In  re  Stoever,  11  A.  B.  R.  345,  127  Fed.  394  (D.  C.  Pa.). 

131.  In  re  Manhattan  Ice  Co.,  7  A.  B.  R.  408,  114  Fed.  400  (D.  C.  N.  Y.,  af- 
firmed   sub  nom.  In  re  Stern,  8  A.  B.  R.  569,  116  Fed.  604,  C.  C.  A.  N.  Y.). 

132.  In  re  Swift,  7  A.  B.  R.  374,  112  Fed.  315  (C.  C.  A.  Mass.)  ;^  In  re  Swift,  3' 
N.  B.  N.  &  R.  271  (D.  C.  Mass.);  In  re  Hurlbutt,  Hatch  Co.,  15  A.  B.  R.  195 
(C.  C.  A.  N.  Y.). 

133.  In  re  Morales,  5  A.  B.  R.  425,  105  Fed.  761  (D.  C.  Fla.).  In  this  case- 
the  claim  was  held  to  sound  in  tort,  not  in  contract. 

134.  In  re  Brew  Co.,  16  A.  B.  R.  110,  143  Fed.  579   (D.  C.  Mo.). 

135.  Northwest  Fixture  Co.  v.  Kilbourne  &  Clark,  11  A.  B.  R.  735  (C.  C.  A.. 
Wash.). 
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§  709.  stockholder's  Liability.^Stockholder's  double  liability  for 
debts  of  the  corporation  in  some  of  the  States  is  not  only  a  debt  created  by 
the  statute,  but  is  also  one  founded  upon  an  implied  contract,  and  it  is  prov- 
able in  bankruptcy  if  the  circumstances  'are  such  that  the  claimant  could 
have  maintained  a  suit  to  enforce  the  stockholder's  liability.  It  is  fixed  and 
not  contingent,  for  all  the  facts  necessary  to  fix  it  have  already  occurred. 
It  is  simply  unascertained  and  unliquidated  and  upon  liquidation  being 
made,  it  becomes  provable  and  allowable.^^® 

A  bankrupt's  liability  for  his  unpaid  stock  subscription  also  is  a  prov- 
able debt.i" 

§  710.  Liquidation  of  Claims  Ex  Delicto  Not  Authorized,, 
unless. — This  clause  does  not  -authorize  the  liquidation  of  claims 
ex  delicto,  unless  they  are  of  such  nature  that  the  claimant  may  waive  tlie 
tort  and  sue  on  the  implied  contract. ^^^ 


§  711.  Contingent  Claims  Not  to  Be  Liquidated  and  Proved  under 
§  63  (b). — Contingent  claims,  not  being  provable,  may  not  be  liquidated 
and  then  proved  under  §  63  (b) ;  thus,  as  to  claiins  for  rent  to  accrue  after 
bankruptcy.  ^^® 


136.  In  re  Rouse,  1  A.  B.  R.  393  (Ref.  Ohio);  also  In  re  ReminRton  Auto- 
mobile &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441  (D.  C.  N.  Y.). 

Diffht  V.  Chapman,  13  A.  B.  R.  743,  65  L.  R.  A.  793  (Ore.):.  A, judgment  de- 
termining the  amount  to  be  contributed  by  the  stockholders  of  an  insolvent  cor- 
poration for  the  payment  of  its  debts  under  constitutional  and  statutory  provisions- 
making  stockholders  liable  for  debts  to  the  amount  of  the  par  value  of  the 
stock  held  by  them  was  held  in  this  case  to  render  the  amount  due  from  each 
stockholder  a  debt  provable  in  bankruptcy  proceedings,  against  him  so  as  to  be 
cancelled  by  a  discharge  although  he  did  not  appear  in  the  proceedings  against 
the  corporation,  where  the  judgment  therein  is  binding  upon  him. 

In  some  of  the  States  it  is,  however,  in  the  nature  of  a  penalty  and  not  a 
contract. 

The  receiver  appointed  to  collect  the  judgment  on  the  stockholder's  liability 
may  prove  the  claim  against  the  bankrupt  stockholder.  Dight  v.  Chapman,  Vt 
A.  B.  R.  743  (Sup.  Ct.  Ore.). 

137.  Impliedly,  In  re  Watkinson,  16  A.  B.  R.  245  (D.  C.  Pa.).  But  it  is  due 
to  the  corporation  or  its  receiver  and  not  to  a  purchaser  of  a  debt  of  the  cor- 
poration. In  re  Watkinson,  16  A.  B.  R.  245  (D.  C.  Pa.). 

138.  In  re  United  Button  Co.,  15  A.  B.  R.  396,  140  Fed.  495  (D.  C.  Del.) ;  see 
In  re  Hirschman,  4  A.  B.  R.  716,  104  Fed.  69  (D.  C.  Utah) ;  In  re  Wigmore,  10 
A.  B.  R.  664  (Ref.  Calif.);  In  re  Filer,  5  A.  B.  R.  582,  835  (D.  C.  N.  Y.) ;  see  In 
re  Yates,  8  A.  B.  R.  69,  4  Johns  317,  9  Johns  395;  In  re  Morales,  5  A.  B.  R.  435, 
105  Fed.  761  (D.  C.  Fla.);  compare.  In  re  Cushing,  6  A.  B.  R.  22  (Ref.  N.  Y.) ; 
compare,  Crawford  v.  Burke,  12  A.  B.  R.  659,  195  U.  S.  176;  compare.  Hawk  v. 
Hawk,  4  A.  B.  R.  463,  102  Fed.  679  (D.  C.  Ark.).  See  ante,  this  ch.,  Div.  2, 
"Claims  Ex  Delicto." 

'  Apparently  contra,  by  inference.  Beers  v.  Hanlin,  3  A.  B.  R.  745,  89  Fed.  695 
(D.  C.  Ore.) :  "An  unliquidated  claim  is  not  a  provable  debt  in  bankruptcy,  and 
when  arising  out  of  tort  must  be  reduced  to  judgment,  or,  pursuant  to  applica- 
tion to  the  court  be  liquidated  as  the  court  shall  direct  in  order  to  be  proved."" 

139.  In  re  Arnstein,  4  A.  B.  R.  246  (Ref.  N.  Y.) ;  In  re  CoUignon,  4  A.  B.  R. 
250  (Ref.  N.  Y.).  See  ante,  this  ch.,  "Contingent  Claims,"  Div.  3.  Also,  anto,. 
this  ch.,  "Claims  for  Rent,"  Div.  4. 
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§  712.  Manner  of  Liquidation.-^The  court  will  direct  the  manner  of 
the  liquidation  upon  the  claimant  making  application  to  that  end.^*" 

In  re  United  Button  Co.,  15  A.  B,  R.  390,  140  Fed.  495  (D.  C.  Del.) :  "Under 
the  power  conferred  on  the  court  by  §  63b,  to  direct  the  manner  in  which  un- 
liquidated claims  against  a  bankrupt  may  be  liquidated,  ample  authority  exists 
to  adopt  any  procedure  appropriate  to  the  particular  case,  whether  it  be  sub- 
mission to  a  jury  on  an  issue  framed,  or  production  of  evidence  before  the 
referee  or  some  other  method." 

§  713.  Bankruptcy  Court  Itself  May  Liquidate. — The  bankruptcy 
court  may  itself  undertake  the  liquidation. i*i 

And  it  was  held,  in  one  case,  although  wrongly,  that  the  bankruptcy  court 
may  call  in  a  jury  to  aid  in  assessing  the  damages. 

Obiter,  In  re  United  Button  Co.,  15  A.  B.  R.  395,  140- Fed.  495  (D.  C.  Del.): 
"A  jury  constitutes  part  of  the  machinery  of  a  district  court  of  the  United 
States,  and  the  ascertainment  of  the  amount  of  unliquidated  damages  is,  in 
peneral,  a  function  appropriate  to  a  jury.  The  power  of  the  court  undci  the 
Act  of  1867  to  cause  unliquidated  damages  for  which  the  bankrupt  was  liable 
'to  be  assessed  in  such  mode  as  it  may  deem  best'  and  under  the  Act  of  189S  to 
'direct'  the  'maimer'  in  which  unliquidated  claims  against  a  bankrupt  m-iy  "be 
liquidated'  was  and  is  broad  enough  to  include  authority  to  pro  •fide  for  their 
submission  to  a  jury." 

§  714.  Liquidation  by  Litigation. — The  Court  may  direct  l;tigation 
to  be  instituted,  or  if  already  instituted,  to  be  maintained. i*^ 

And  this  is  usually  done  in  cases  of  stockholder's  double  liability,  where 
the  facts  are  complex  and  the  usual  procedure  has  been  in  the  State 
Courts. 1*3  Where  only  creditors  with  judgments  may  enforce  stockhold- 
ers' liability  on  unpaid  subscriptions,  the  bankruptcy  court  will  permit  them 
to  reduce  their  claims  to  judgment  after  the  adjudication  of  bankruptcy,  but 
will  thereupon  permit  only  one  subsequent  proceeding  in  behalf  of  all,  to 
marshal  the  conflicting  claims. i**  But  even  in  stockholders'  liability  cases, 
if  the  facts  are  few  and  simple,  as  they  likely  would  be  were  the  corpora- 
tion itself  penniless  and  all  its  stockholders  insolvent,  the  court  will  itself 
liquidate  the  claim.^*" 

§  715.  Original  Proof  Not  Necessarily  Formal. — But  the  original 
proof  need  not  have  been  formal  and  may  have  lacked  some  of  the  usual 

140.  In  re  Silverman  Bros.,,  4  A.  B.  R.  84,  101  Fed.  219  (D.  C.  Mo.).  As  to 
the  corresponding  provisions  of  the  preceding  bankruptcy  acts  of  1800,  1841 
and  1807  and  discussion  of  the  same,  see  In  re  United  Button  Co.,  15  A.  B.  R. 
394,  140  Fed.  495   (D.  C.  Del.). 

141.  Obiter,  In  re  Rouse,  1  A.  B.  R.  394  (Ref.  Ohio,  affirmed  by  D.  C.) ;  obiter, 
In  re  United  Button  Co.,  15  A.  B.  R.  392,  140  Fed.  495  (D.  C.  Del.). 

142.  In  re  Rouse,  1  A.  B.  R.  394  (Ref.  Ohio);  In  re  United  Button  Co.,  15  A. 
B    R.  390,  140  Fed.  495  (D.  C.  Del.). 

143.  In  re  Rouse,  1  A.  B.  R.  394  (Ref.  Ohio). 

144.  In  re  Remington  Automobile  &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441. 
(D.  C.  N.  Y.). 

145.  Obiter,  In  re  Rouse,  1  A.  B.  R.  393  (Ref.  Ohio). 
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allegations  and  even  may  not  have  been  verified. i*^  Thus,  the  claim  of  a 
mechanic's  lienholder  to  a  lien  upon  a  special  fund  paid  into  the  bank- 
ruptcy court,  made  by  way  of  petition,  may,  after  expiration  of  the  year,  be 
amended  to  conform  to  the  regular  proof  of  claim  as  prescribed  by  the  Su- 
preme Court's  forms  and  be  then,  for  the  first  time,  verified. i*^  And  it  has 
been  held,  that  where  a  wife  succeeds  in  an  action  against  her  husband,  and 
his  trustee  in  bankruptcy  commenced,  within  the  year  after  the  adjudica- 
tion, to  enforce  a  resulting  trust  in  certain  land  about  to  be  sold  as  part  of 
the  bankrupt  estate,  her  claim  is  "proven"  within  the  limitation  of  §§  57 
and  57  (n)."* 

§  716.  Whether,  after  Trustee's  Recovery  of  Preference,  etc.,  in 
Independent  Suit  after  Expi,ration  of  Year,  Defeated  Party's 
Pleadings  to  Be  Considered  Proofs  Piled  within  Year,  or  Litigation 
"a  Liquidation." — Although  the  number  and  dignity  of  the  authorities 
seem  to  be  to  the  contrary,  yet  the  weight  of  reason  seems  to  the  author  to 
be  in  support  of  the  proposition  that  a  preferred  creditor  from  whom  a  pref- 
erence has  been  recovered  after  the  expiration  of  one  year  from  the  date 
of  the  adjudication,  in  a  suit  filed  by  the  trustee  within  the  year",  and  who 
now  seeks  to  prove  his  claim  for  the  debt,  is  not  a  creditor  who  was  seeking 
liquidation  of  his  claim  by  liquidation  and  that  he  presents  his  claim  too 
late. 1*9  Likewise,  where  an  attaching  creditor,  under  advice  of  counsel, 
failed  to  file  his  claim  but  litigated  the  matter  up  to  the  Supreme  Court,  on 
his  final  defeat,  after  the  expiration  of  the  year  his  claim  may  not  be  filed. '^^'' 
But  a  proof,  duly  filed  within  the  year,  may  be  amended  after  the  year, 
by  striking  out  a  credit  which  was  a  preference  and  which  the  trustee  had 
ineanjvhile  recovered  by  litigation. ^^^ 

§  717.  If  Liquidated  by  Litigation  within  30  Days  before  or 
after  Expiration  of  Year;  Then  60  Days  Longer  Granted. — Where 
the  claim  is  liquidated  by  outside  litigation  and  the  final  judgment  in  the 
litigation  is  rendered  within  30  days  before  or  after  the  expiration  of  the 
year,  then  the  claimant  has  60  days  from  the  date  of  the  final  judgment 
to  file  his  claim.152     ^jjd  "litigation"  here  undoubtedly  means  litigation 

146.  Compare,  to  similar  effect,  In  re  Mertens,  16  A.  B.  R.  835  (C.  C.  A. 
N.  Y.).  But  compare,  In  re  Dunn  Hdw.  Co.,  13  A.  B.  R.  147,  132  Fed.  719  (D. 
C.  N.  Car.),  where  the  court  held  a  claim  set  up  by  way  of  a  pleading  was 
"fatally"  defective.  This  -decision  states  the  law  too  extremely.  The  claim  was 
certainly  amendable  if,  as  stated,  it  contained  allegrations  sufficient  for  a  good 
pleading. 

147.  In  re  Roeber,  11  A.  B.  R.  464,  127  Fed.  122  (C.  C.  A.  N.  Y.). 

148.  Buckingham  v.  Estes,  12  A.  B.  R.  183  (C.  C.  A.  Tenn.). 

149.  In  re  Damon,  14  A.  B.  R.  809  (Ref.  N.  Y.) ;  contra,  In  re  Fagan,  15  A.  B. 
R.  522,  140  Fed.  758  (D.  C.  S.  Car.);  contra,  In  re  Noel,  18  A.  B.  R.  11,  150  Fed. 
88  (C.  C.  A.  N.  H.). 

150.  In  re  Baird,  18  A.  B.  R.  228  (D.  C.  Pa.). 

151.  Contra,  In  re  Kemper,  15  A.  B.  R.  675,  142  Fed.  210  (D.  C.  Iowa).  This 
case  denies  that  the  claim  was  the  same,  yet,  on  the  facts  it  was  the  same  claim. 
Merely  a  credit  was  cut  out. 

152.  Bankr.  Act,  §  57  (n). 
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outside  of  the  bankruptcy  proceedings  themselves,  for  if  an  unliquidated 
claim  be  duly  filed  within  the  yeair,  the  delay  in  its  liquidation  by  means 
other  than  outside  litigation  is  within  the  control  of  the  court,  hence  the 
reason  for  the  limitation  disappears.i^s  But  this  litigation  must  have  been 
directed  by  the  court  ;i5*  and  must  have  been  directed  to  the  liquidation  of 
the  creditor's  claim  itself  and  not  concern,  exclusively,  collateral  matters, 
the  amount  of  the  claim  itself  being  undisputed. 

In  re  Thompson's  Sons,  10  A.  B.  R.  581,  123  Fed.  174  (D.  C.  Pa.) :  "I  see  no 
tscape  from  the  positive  declaration  of  this  clause.  It  cannot  be  successfully 
contended  that  the  claim  was  in  process  of  liquidation  in  the  sense  borne  by 
that  word  in  the  foregoing  paragraph.  If  the  litigation  there  referred  to  means 
litigation  between  the  claimants  and  the  bankrupt,  no  such  dispute  existed; 
and,  assuming  it  to  include  litigation  between  the  claimants  and  third  parties, 
by  which  the  bankrupt  estate  may  be  affected,  although  it  is  not  represented 
therein,  the  object  of  the  contest  between  the  owner  and  the  claimants  was  not 
to  liquidate  a  claim.  The  amount  was  not  in  dispute.  The  sole  question  was 
whether  E.  O.  Thompson's  estate  was  liable,  and  it  was  not  'liquidation'  to 
•determine  that  controversy.'' 

It  is  a  possible  and  perhaps  reasonable  construction  of  the  statute  that  a 
claim  may  be  liquidated  at  any  time  the  court  may  direct,  whether  before  or 
after  the  expiration  of  the  year,  so  long  as  the  claim  is  filed  within  the 
year  (or  in  cases  of  pending  litigation,  within  the  sixty  days  mentioned 
in  §  57  (n)).i56 

In  re  Mertens  &,Co.,  16  A.  B.  R.  829,  147  Fed.  177  (C.  C.  A.  N.  Y.):  "From 
these  various  sections  we  deduce  the  following  propositions:  That  proof  and 
allowance  of  claims  are  two  separate  and  distinct  steps;  that  a  clear  statement 
of  a  claim  in  writing  duly  verified  and  filed  with  the  referee,  if  made  within  a 
year,  is  sufiicient  to  take  the  claim  out  of  the  statutory  limitations,  even  though 
it  may  be  allowed,  'or  liquidated  and  allowed,  afterwards. 

"We  think  that  §  63b  must  be  interpreted- in  the  light  of  the  other  sections  of 
the  law  and  that  to  construe  it  as  meaning  that  no  proof  of  unliquidated  claims 
tan  be  filed  until  the  precise  amount  due  thereon  is  established  will,  in  practical 
operation,  make  the  allowance  of  such  claims  impossible,  for  the  reason  that  a 
hostile  trustee  or  creditor  can  easily  delay  the  liquidation  until  after  the  ex- 
piration of  the  year.  A  more  reasonable  and  sensible  construction  is  that  the 
filing  of  the  proof,  like  the  filing  of  a  declaration  at  common  law,  if  made 
within  the  time,  takes  the  claim  out  of  the  statute  of  limitations,  and  that  after 
such  proof  is  made  the  claim  is  before  the  court  to  be  dealt  with  as  the  interest 
of  the  bankrupt  and  the  creditors  may  require.  No  hard  and  fast  rule  can  be 
made  for  the  guidance  of  the  referee  in  such  matters;  much  is  left  to  his  dis- 
cretion; and  if  the  best  interests  of  the  estate  require,  he  may  withhold  action 
on  the  claim  or  postpone  the  dividend  thereon  until  the  status  of  the  claim  is 
fully  determined.     *     *    * 

"It  may  be  pertinent  to  inquire  how  a  claim  can  be  liquidated  as  the  court 
shall  direct,  unless  a  statement  of  the  claim  is  filed  with  or, brought  to  the  at- 
tention of  the  court." 

153.  Inferentially,  In  re  Mertens  &  Co.,  16  A.  B.  R.  829,  147  Fed.  137  (C.  C. 
A.  N.  Y.). 

154.  Bankr  Act,  §  63  (b), 

155.  In  re  Noel,  18  A.  B.  R.  10.  150  Fed.  89  (C.  C.  A.  N.  H.V 
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And  a  still  more  liberal  construction  is  that,  if  the  liquidation  be  not  ac- 
<:omplished  until  after  the  thirty  days  preceding  the  expiration  of  the  year, 
then  it  will  be  sufficient  if  proof  of  claim  be  filed  within  sixty  days  after 
the  liquidation  is  accomplished  by  final  judgment,  no  m.atter  when  such  final 
judgment  be  rendered,  whether  within  the  zone  of  thirty  days  before  or 
after  the  expiration  of  the  year,  or  later. 

In  re  Noel,  18  A.  B.  R.  11,  150  Fed.  89  (C.  C.  A.  N.  H.) :  "It  has  been  sug- 
.gested  that,  in  order  to  bring  a  claim  within  the  exception,  final  judgment  in 
the  litigation  must  be  rendered  within  thirty  days  of  the  expiration  of  the  year, 
either  before  or  after.  In  re  Keyes,  18  Am.  B.  R.  — ,  152  Fed.  — ,  decided  in  the 
District  Court  of  Massachusetts,  November  8,  1906.  If  we  depended  altogether 
Jipon  the  grammatical  construction  of  the  sentence,  and  disi^egarded  altogether 
the  nature  of  the  injustice  against  which  the  exception  was  intended  to  guard, 
this  construction  might  not  be  unreasonable.  But  to  limit  to  thirty  or  to  sixty 
•days  the  time  during  which  htigation  will  suspend  the  operation  of  the  statute 
of  limitations,  and  to  exclude  from  proof  claims  liquidated  by  litigation  fourteen 
■or  fifteen  months  after  adjudication,  is  to  establish  a  serious  distinction,  with 
only  a  fantastic  difference.  That  a  creditor  whose  claim  was  in  litigation  might, 
by  an  unqualified  statute  of  limitations,  be  deprived  of  his  just  share  of  the 
bankrupt's  estate,  was  the  'mischief  felt,'  the  'occasion  and  necessity'  of  the  ex- 
■ception.  To  save  the  rights  of  such  a  creditor  was  'the  object  and  the  remedy 
in  view,'  and  the  intention  of  the  legislature  is  to  be  ascertained  accordingly. 
]  Kent  Com.  462;  1  P'ow.  205;  Potter's  Dwarris,  194.  We  therefore  interpret 
the  exception  as  if  it  read: 

"  'If  the  final  judgment  therein  is  rendered  within  thirty  days  before  the  ex- 
.firation  of  such  time,  or  at  any  time  thereafter.' 

"We  have  to  determine  if  the  proceeding  here  had  in  the  State  Court  was  a 
Jiquidation  by  litigation  of  the  creditor's  claim,  within  the  meaning  of  the 
Bankrupt  Act. 

"This  is  the  creditor's  contention.  The  trustee,  on  the  other  hand,  contends 
that  the  exception  in  clause  'n'  refers  only  to  a  suit  brought  under  §  63b  (30 
Stat.  563,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3447])  to  fix  the  face  value  of  a  claim 
due  from  the  bankrupt's  estate,  which  otherwise  by  reason  of  its  indefinite 
amount  would  not  be  provable.  Upon  a  consideration  of  the  clause  already 
■■juoted,  as  its  meaning  is  illustrated  by  the  whole  Bankrupt  Act,  we  agree  with 
the  contention  of  the  creditor.  In  re  Keppel  v.  Tiffin  Savings  Bank,  197  U.  S. 
356,  13  Am.  B.  R.  552,  the  Supreme  Court  decided  that  the  enforced  surrender  of 
a' preference  by  a  creditor  did  not  necessarily  deprive  him  of  his  right  to  prove 
thereafter.  In- that  case  formal  proof  was  offered  within  a  year  of  the  adjudica- 
tion; but  the  court  expressly  repudiated  that  construction  of  the  law  which 
would  hold  that  the  creditor's  'right  to  prove  (his)  lawful  claims  against  the 
bankrupt  estate  was  forfeited  simply  because  of  the  election  to  put  the  trustee 
to  proof  in  a  court  of  the  existence  of  the  facts  made  essential  by  the  law  to 
an  invalidation  of  the  preference.'  On  the  contrary,  it  held  that  'whenever  the 
preference  has  been  abandoned  or  yielded  up  and  thereby  the  danger  of  in- 
equality has  been  prevented,  such  creditor  is  entitled  to  stand  on  an  equal  foot- 
ing with  other  creditors  and  prove  his  claims.'  Pages  363,  364  of  197  U.  S. ; 
page  557  of  13  Am.  B.  R.  The  phrase  'liquidated  by  litigation'  is  general,  and 
the  object  of  the  exception  which  is  made  to  the  statutory  limit  of  time  is  plainly 
to  allow  the  proof  of  a  claim  after  the  expiration  of  a  year  by  a  creditor  who 
<iuring  that  time  was  engaged  in  litigation  with  the  bankrupt's  estate  concern- 
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ing  its  liability  to  him.  In  a  sense,  the  debt  evidenced  by  the  promissory  notes 
held  by  Powell  had  already  been  liquidated  apart  from  bankruptcy  proceedings, 
Powell  could  have  sued  Noel  at  law  for  their  face  value.  It-may  be  that,  pending 
the  litigation,  he  could  have  proved  his  claim  in  bankruptcy  as  a  secured  claim, 
leaving  his  proof  to  be  amended,  in  case  his  mortgage  was  avoided.  Hutchin- 
son V.  Otis,  8  Am.  B.  R.  383,  115  Fed.  937,  941;  on- appeal,  190  U.  S.  55S,  10  Am. 
B.  R.  135.  But  to  prove  during  litigation  a  claim  which  cannot  be  allowed  unless 
the  creditor  fails  in  the  litigation  is  but  an  empty  formality.  If  the  security  is  as 
large  as  the  debt,  it  is  a  formality  which  can  hardly  be  accomplished  under  the 
rules  and  with  the  forms  which  have  been  provided.  Notice  of  the  claim  is 
given  in  effect  by  the  litigation,  and,  if  the  preferred  creditor  -is  not  to  be  de- 
prived of  his  proof  altogether,  there  seems  no  good  reagon  why  he  should  not 
offer  it  immediately  after  the  litigation  is  ended.  The  substantial  amount  of 
Powell's  claim,  thq  amount  for  which  he  could  seek  allowance  and  upon  which 
he  could  demand  a  dividend,  here  remained  uncertain  until  the  validity  of  the 
mortgage  had  been  settled.  To  hold  that  Powell's  claim  was  'liquidated  by 
litigation'  in  the  proceeding  which,  for  some  purposes,  determined  the  amount 
for  which  it  should  be  allowed,  is  nnt,  we  think,  a  forced  construction  of  the 
language  of  the  Act.  It  is  rather  that  'honest  and  practical  interpretation' 
which  we  declared  should  be  applied  to  statutes  in  bankruptcy.'' 

Concerning  the  ruling  of  In  re  Noel,  these  criticisms  seem  appropriate. 
First,  it  disregards  the  plain  words  of  the  statute.  The  statute  does  not  say 
"If  the  final  judgment  therein  is  rendered  within  thirty  days  before  the  ex- 
piration of  such  time,  or  at  any  time  thereafter!'  On  the  contrary  the 
wording  is  absolutely  unambiguous,  "Or  if  they  are  liquidated  by  litigation 
and  the  final  judgment  therein  is  rendered  within  thirty  days  before  or  after 
the  expiration  of  such  time,  then  within  sixty  days  after  the  rendi- 
tion of  such  judgment."  We  are  not  to  disregard  the  plain  wording  of 
a  statute.  Second,  such  permission  might  defeat  the  very  purpose  of 
§  57  (n)  limiting  the  proving  of  claims  to  one  year;  It  is  concededly 
the  purpose  of  §  57  (n)  to  hasten  the  winding  up  of  bankrupt 
estates.  The  long  drawn  out  administrations  possible  under  the  old 
law  of  1867  (some  of  which  were  still  pending  at  the  time 
the  Act  of  1898  was  passed)  were  deprecated  by  the  framers  of 
the  Act  of  1898.  Section  57  (n)  is  a  new  provision,  appearing  in  no  former 
act,  and  the  mischiefs  aimed  at  are  real.  Yet,  under  the  ruling  in  In  re  Noel,, 
if  the  claimant  but  hold  an  unliquidated  claim  he  is  placed  on  a  higher 
.  footing  than  other  claimants  and  may  be  as  leisurely  as  he  pleases  in  getting 
it  liquidated,  for  the  trustee  has  notice  and  must  withhold  sufficient  divi- 
dends to  cover  the  claim.  Under  such  ruling  the  mere  serving  of  notice  by 
the  holder  of  an  unliquidated  claim  would  suspend  indefinitely  the  closing 
of  the  estate,  for  his  "dividend"  must  be  held  until  his  claim  is  liquidated 
and  there  is  no  statutory  provision  prescribing  when  he  shall  begin  his  liq- 
uidating litigation. 

Yet,  on  the  other  hand,  it  is  true  that  such  liquidation  by  litigation  is 
not  an  absolute  right  of  the  creditor  perhaps ;  but,  may  be  within  the  op- 
tion of  the  bankruptcy  court  in  directing  the  manner  of  liquidation  under 
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§  63  (b) ;  and  that  if  the  bankruptcy  court  directs  liquidation  to  be  accom- 
plished by  litigation  it  would  be  a  hardship  to  make  the  claimant  lose  his. 
rights  because  of  such  order  of  the  court  or  by  the  slowness  of  the  court 
wherein  the  litigation  is  pending.  At  any  rate,  if  the  rule  in  In  re  Noel  is. 
to  be  adopted  as  the  final  rule  of  law,  the  qualification  of  §  63  (b)  should 
be  kept  in  mind  and  the  distribution  of  the  estate  not  be  delayed,  unless  the 
court  shall  have  directed  the  litigation.  In  that  event,  the  application  of 
the  claimant  for  the  court's  direction  might  amount,  in  effect,  to  an  informal 
filing  capable  of  later  amendment  into  "due"  proof.  Thus,  after  a  prefer- 
ence has  been  set  aside  or  recovered  by  litigation,  the  defeated  creditor  will 
be  in  time  if  he  files  proof  of  his  claim  within  sixty  days  after  final  judg- 
ment is  rendered.^5^ 

156.   In  re  Noel,  18  A.  B.  R.  10,  150  Fed.  89  (C.  C.  A.  N.  H.). 
1  Rem  B— 28 
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Synopsis  of  Chapter. 

§  718.  Despatch  in  Administration. 

§  719.  Year's  Limitation  for  Filing  Claims. 

§  720.  "Proving"  Means  Filing  Here. 

§  721.  Claim  "Allowed"  after  Expiration  of  Year,  if  Fil^d  within  Year. 

§  722.  May  Be  "Liquidated"  after  Expiration  of  Year,  if  "Filed"  within. 

§  723.  Court's  Power  Absolutely  Ceases. 

§  724.  Claims  Presented  after.  Stricken  from  Files. 

§  725.  Limitation  Applies  Even  Wh.ere  Creditor  Not  Notified,  etc. 

§  726.  Applies  Though  Assets  Not  Distributed,  or  New  Assets  Discovered.  * 

§  727.  Applies  Though  Litigation  Pending. 

§  728.  Applies  Also  to  Secured  Claims,  as  to  Deficit. 

§  729.  Filing  with  Trustee  Sufficient. 

§  730.  Limitation  Not  Applicable  to  United  States  Government  nor  to  Taxes. 

§  731.  Withholding  of.  Dividend  until  Expiration  of  Year  Not  Required. 

§  732.  Claims  Capable  of  Liquidation  but  Not  Liquidated,  Nevertheless  Dis- 
charged. 

5  733.  Claims  Not  Proved  within  Year,  Nevertheless  Available  as  Offset. 

§  734.  Amendment  of  Claim  after  Expiration  of  Year. 

§  735.  But  an  Original  Claim  Must  Exist,  Filed  within  Year. 

§  736.  And  Power  of  Amendment  Not  to  Be  Distorted  to  Let  in  Dilatory 
Creditors  Who  Have  Withdrawn  Proofs. 

§  737.  Nor  to  Let  Dilatory  Creditors  Filing  Claims  against  Firm  to  File  Claims 
against  Separate  Partners. 

§  718.  Despatch  in  Administration. — One  of  the  complaints  urged 
against  the  passage  of  any  bankruptcy  law  at  the  time  the  bill  for  the 
present  one  was  before  Congress  was  that  the  bankruptcy  courts  were  slow 
in  winding  up  estates.  Indeed,  at  the  time  the  bill  was  under  discussion, 
one  member  of  the  opposition  brought  the  fact  to  the  attention  of  Congress 
that  there  were  several  cases  even  then  still  undisposed  of  that  had  been 
begun  under  the  old  law,  more  than  twenty  years  beforehand.  This  fact 
in  the  history  of  the  legislation  explains  the  appearance  in  different  sections 
of  the  present  law  of  repeated  provisions  intended  to  hasten  the  adminis- 
tration of  bankrupt  estates.^  One  of  these  provisions  is  the  limitation  of 
time  for  proving  claims. 

§  719.  Year's  Limitation  for  Filing  Claims. — Claims  may  not  be 
filed  in  bankruptcy  after  the  end  of  a  year  from  the  adjudication,  except 
that  unliquidated  claims  have  a  somewhat  longer  time.^ 

§  720.    "Proving"  Means  Filing  Here.— The  statute  uses  the  word 

1.  In  re  Muskoka  Lumber  Co.,  11  A.  B.  R.  761,  127  Fed.  886  (D.  C.  N.  Y.). 

2.  Bankr.  Act,  §  57  (n) :  "Claims  shall  not  be  proved  against  a  bankrupt 
subsequent  to  one  year  after  the  adjuc!':ation;  or,  if  they  are  liquidated  by  liti- 
gation and  the  final  judgment  therein  is  rendered  within  thirty  days  before  or 
after  the  expiration  of  such  time,  then  within  sixty  days  after  the  rendition  of 
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'■'proved"  in  §  57  "n."  In  this  section  the  word  "proved"  does  not  mean 
the  written  proof  of  claim  itself,  but  the  filing  of  such  proof  of  claim. 

In  re  Ingalls  Bros.,  13  A.  B.  R.  513,  514,  137  Fed.  517  (C.  C.  A.  N.  Y.,  reversed 
on  the  ground  that  filing  with  the  trustee  is  sufficient,  sub  nom.'Olcutt  v.  Green, 
17  A.  B.  R.  75,  204  U.  S.  96) :  "Briefly  stated,  the  argument  for  the  first  proposi- 
tion is  that  §  57a  defines  a  proof  of  claim  as  'a  statement  under  oath,  in  writing, 
signed  by  a  creditor,  setting  forth  the  claim,'  etc.;  that  subsec.  e  provides  that 
'claims  after  being  proved  may,  for  the  purpose  of  allowance,  be  filed  by  the 
■claimants — before  the  referee;'  that  subsec.  d  provides  that  'claims  which  have 
been  duly  proved  shall  be  allowed,  upon  receipt  by  or  upon  presentation  to  the 
■court  (referee),  etc.;'  that  subsec.  n,  provides  that  "claims  shall  not  be  proved 
against  a  bankrupt  estate  subsequent  to  one  year  after  adjudication;'  that  a 
'proof  is  a  claim  'proved;'  that  the  word  'prpved'  must  be  assumed  to  have 
been  employed  in  but  a  single  sense  and  with  a  single  meaning  in  the  same 
section,  and  was  not  designed  and  cannot  be  construed  to  have  in  subsec.  n 
any  larger  meaning  than  in  a,  c  or  d;  in  short,  that  no  logical  or  necessary  con- 
struction of  subsec.  n  imposes  any  limitation  upon  the  time  of  filing,  but  the 
contrary;  and,  finally,  applying  the  section  to  the  facts  on  the  case,  that  the 
three  claims  in  issue,  having  been  'proved'  within  the  year,  may  be  filed  at  any 
time. 

"As  a  matter  of  first  impression  the  construction  urged  seems  almost  conclu- 
sively reasonable.  Pursued  further,  however,  the  proposition  is  perhaps  reduced 
to  the  absurd  when  it  is  seen  that  the  prohibition  against  'proving'  in  its 
literal  effect  would  not  prohibit — would  simply  forbid  an  act  which  per  se 
would  be  not  only  utterly  harmless  but  utterly  foolish,  unless  logically  related  to 
some  further  act  designed  to  render  it  effective.  If  'proved'  in  subsec.  n  is  the 
mere  equivalent  of  'proof  in  subsec.  a  and  'proved'  in  subsec.  c  and  d,  there 
seems  to  be  nothing  better  than  some  purely  speculative  reason  for  subsec.  n, 
smce  practically  the  time  of  verification  can  make  no  possible  difference  to 
^larties  in  interest,  except  as  involved  in  the  time  of  filing.  'Proof  under  sub- 
sec. a  involves  nobody  save  the  creditor  himself;  filing — 'proved' — under  sub- 
sec. n  involves  notice  to  all  parties  in  interest.  That  the  presumably  logical  and 
consistent  use  of  language  is  opposed  by  the  practically  illogical  and  incon- 
■sistent  consequences  involved,  seems  to  have  been  the  decision  or  assumption  of 
■every  court  before  which  the  interpretation  of  subsec.  n  has  arisen,  although 
most  of  the  decisions  are  somewhat  generalf  rather  than  specific,  and  none  of 
them  specifically  appears  to  have  been  predicated  upon  the  precise  state  of 
tacts  disclosed  here,  i.  e.,  upon  proofs  verified  within  the  year,  but  offered  for 
filing  thereafter,  which  squarely  raises  the  question  of  construction.  .How- 
ever, their  purpose  cannot  be  doubted,  and  being  unbroken  in  point  of  their 
conclusion,  they  must  be  accepted  as  conclusive  against  the  petitioners." 

§  721.  Claim  "Allowed'''  after  Expiration  pf  Year  if  Filed  within 
Year. — And  a  claim  may  be  "allowed"  after  the  expiration  of  the  year,  if 
filed  within  the  year.* 

such  judgment;  provided  t"hat  the  rights  of  infants  and  insane  persons  without 
guardians,  without  notice  of  the  proceed-'ngs,  may  continue  six  months  longer." 

See  discussion  of  this  provision  in  In  re  Damon,  14  A.  B.  R.  809  (Ref.  N.  Y.). 

Bankr.  Act,  §  57  (n)  is  a  new  provision  appearing  for  the  first  time  in  the 
Act  of  1898.  Norfolk  &  W.  R.  v.  Graham,  16  A.  B.  R.  613,  145  Fed.  809  (C.  C. 
A,  W.  Va,). 

3.  In  re  Mertens,  16  A.  B.  R.  825,  147  Fed.  177  (C.  C.  A.  N.  Y.) ;  In  re  Pet' 
tingill  &  Co.,  14  A.  B.  R.  766,  137  Fed.  143  (Ref.  Mass.). 
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§  722.  May  Be  "Liquidated"  after  Expiration  of  Year,  if  "Filed" 
within. — And  a  claim  may  be  "liquidated"  after  the  expiration  of  the  year, 
if  "filed"  within  the  year.* 

§  723.  Court's  Power  Absolutely  Ceases. — Section  57  (n)  is  an  ab- 
solute termination  of  the  court's  power  to  allow  claims  that  are  presented 
after  the  expiration  of  one  year.^ 

Bray  v.  Cobb,  3  A.  B.  R.  788,  100  Fed.  273  (reversed,  on  other  grounds,  in 
Gobb  V.  Overman,  6  A.  B.  R.  334,  109  Fed.  65):  "The  section  is  more  than  a 
limitation  of  the  time  within  which  claims  may  be  proved.  It  is  a  prohibition. 
The  lang-uage  used  was  intended  to  limit  the  time  absolutely,  and  the  reasons 
for  thus  limiting  the  time  may  be  seen  from  an  examination  of  other  sections. 
*  *  *  The  general  purpose  of  the  Act  seems  to  be  to  settle  the  estate  within 
a  reasonable  time." 

In  re  Paine,  11  A.  B.  R.  351,  127  Fed.  346  (D.  C.  Ky.) :  "The  language  of 
the  clause  is  plain  and  unequivocal.  There  is  no  ambiguity  about  it  and  it 
admits  of  no  construction.  The  decisions  are  clear  to  the  effect  that  no  proof 
of  debt  can  be  made  after  the  expiration  of  one  year  from  the  adjudication 
except  in  those  instances"  specially  excepted. 

In  re  Muskoka  Lumber  Co.,  11  A.  B.  R.  761,  127  Fed.  886  (D.  C.  N.  Y.): 
"The  entire  theory  of  the  Bankrupt  Act  as  stated  by  the  cases,  would  seem  to 
be  the  settlement  of  the  estate  in  bankruptcy  within  a  reasonable  time.  Con- 
gress, in  its  wisdom,  has  said  'claims  shall  not  be  proved  against  the  bankrupt 
(State  subsequent  to  one  year.'  This  provision  must  be  strictly  construed 
against  the  creditor,  in  order  to  carry  out  the  liberal  spirit  shown  by  other  pro- 
visions of  the  Act,  toward  the  debtor." 

In  re  Prindle  Pump  Co.,  10  A.  B.  R.  405  (Ref.  N.  Y.) :  "The  provision  is 
new  under  our  bankruptcy  system.  Under  former  acts  proofs  could  be  made 
and  filed  at  any  time,  even  after  many  years.  As  all  proofs,  whenever  made 
related  back  to  the  commencement  of  the  bankruptcy  proceedings,  the  bank- 
rupt estate"  becoming  thus  impressed  with  a  trust  for  the  benefit  of  creditors, 
even  the  various  statutes  of  limitation  did  not  apply  and  any  claim  not  barred 
at  the  time  of  the  inception  of  the  bankruptcy  proceedings,  could,  if  just  and 
sustained  by  adequate  proof,  be  proved,  apparently  without  any  limitation  of 
time.  The  provision  in  the  Act  of  1898  was  clearly  intended,  in  conformity  with 
the  general  purpose  of  the  Act,  to  aid  in  compelling  the  prompt  distribution  of 
bankrupt  estates  among  diligent  creditors  and  prompt  closing  of  the  proceed- 
ings and  there  is  no  warrant  for  giving  its  mandatory  language  any  other  than 
its  plain  meaning." 

4.  In  re  Mertens  &  Co.,  16  A.  B.  R.  829,  147  Fed.  177  (C.  C.  A.  N.  Y.),  quote;i 
ante,  §  717. 

5.  In  re  Shaffer,  4  A.  B.  R.  738,  104  Fed.  982  (D.  C.  N.  Car.);  In  re  Hawk,  8 
A.  B.  R.  71,  114  Fed.  916  (C.  C.  A.);  In  re  Hilton,  3  N.  B.  N.  &  R.  104,  104  Fed. 
981,  4  A.  B.  R.  774  (D.  C.  N.  Y.);  In  re  Damon,  14  A.  B.  R.  809  (Ref.  N.  Y.), 
compare.  In  re  McCallem,  11  A.  B.  R.  447  (D.  C.  Penn.);  In  re  Rhodes,  5  A.  B. 
R.  197.  105  Fed.  331  (D.  C.  Penn.);  In  re  Leibowitz,  6  A.  B.  R.  268,  108  Fed. 
617  (D.  C.  Tex.);  In  re  Moebius,  8  A.  B.  R.  590,  116  Fed.  47  (D.  C.  Penn.);  In 
re  Kemper,  15  A.  B.  R.  675,  142  Fed.  310  (D.  C.  Iowa);  to  same  effect  in  com- 
position cases,  see  In  re  Brown,  10  A.  B.  R.  588,  123  Fed.  336  (D.  C.  Colo.); 
In  re  Ingalls  Bros.,  13  A.  B.  R.  512,  137  Fed.  517  (C.  C.  A.  N.  Y.) ;  In  re  Baird 
&  Co.,  18  A.  B.  R.  288  (D.  C.  Pa.);  In  re  Pettingill  &  Co.,' 14  A.  B.  R.  763  (Ref. 
Mass.). 

.Contra,  where  the  only  estate  for  distribution  was  precisely  the  preferential 
transfer  to  the  creditor  whose  claim  it  is  being  sought  to  prove:  In  re  Fagan, 
15  A.  B.  R.  523-,' 140  Fed.  758  (D.  C.  S.  Car.).  This  point  was  not  involved  in 
Keppel  V.  Tiffin  Sav.  Bk.,  cited  in  the  opinion  as  precedent. 
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§  724.  Claims  Presented  after,  Stricken  from  Files. — Claims  thus 
presented  should  be  stricken  from  the  files  by  the  court  of  its  own  motion.* 
And-  where  a  claim  has  been  rejected  because  not  presented  within  the 
year,  although  an  undisputedly  just  claim,  it  cannot  be  gotten  in  by  after- 
wards bringing  suit  on  it  and  taking  judgment  thereon.  This  is  not  the 
liquidating  by  litigation  contemplated  by  §  57  (n).^ 

§  725.  Limitation  Applies  Even  Where  Creditor  Not  Notified,  etc. 

— The  limitation  applies  even  as  to  claims  where  the  creditor  has  not  had 
the  requisite  notice,  nor  knowledge;  and  although  the  bankrupt  is 
a  corporation  and  not  likely  ever  to  have  assets  again.* 

§  726.  Applies  Though  Assets  Not  Distributed,  or  New  Assets 
Discovered. — This  limitation  applies,  although  assets  still  remain  in  the 
trustee's  hands  undistributed ;'  and  although  the  estate  has  been  reopened 
on  the  discovery  of  new  assets. i** 

§  727.  Applies  Though  Litigation  Pending. — The  limitation  applies, 
although  litigation  is  pending  over  the  validity  of  a  lien  held  for  the  claim  ;*^ 
thus,  where  pending  over  the  validity  of  an  attachment  lien  levied  within 
the  four  months.^^ 

« 

§  728.  Applies  Also  to  Secured  Claims,  as  to  Deiicit. — ^The  limita- 
tion applies  to  secured  claims,  as  to  the  deficit,  the  same  as  to  unsecured 
claims.  1* 

§  729.  Piling  with  Trustee  Sufficient. — Filing  with  the  trustee  will 
suffice,  for  it  is  to  be  inferred  from  Rule  XXI  ( 1 ) ,  providing  that  "Proofs 
of  debt  received  by  any  trustee  shall  be  delivered  to  the  referee  to  whom 

6.  In  re  Pettingill  &  Co.,  14  A.  B.  R.  766  (Ref.  Mass.). 

7.  In  re  Prindle  Pump  Co.,  10  A.  B.  R.  405  (D.  C.  N.  Y.). 

8.  In  re  Muskoka  Lumber  Co.,  11  A.  B.  R.  761,  137  Fed.  886  (D.  C.  N.  Y.). 
The  'only  remedy  of  such  a  creditor  is  tp  sue  the  bankrupt,  the  debt  not  being 
discharged. 

One  case  holds  that  the  bankrupt  ma#  be  estopped  from  making  the  objec- 
tion where  he  intentionally  and  in  bad  faith  failed  to  schedule  property  so  as  to 
induce  creditors  not  to  file  claims.  In  re  Towne,  10  A.  B.  R.  284,  122  Fed.  313 
(D.  C.  Mass.).  But  this  decision  seems  to  overlook  the  fact  that  §  57  n,  operates 
as  an  absolute  termination  of  the  court's  power  to  act  and  is  not  dependent  ,on 
objection  being  filed  by  any  one;  the  court  itself  should  refuse  to  act  in  such 
cases  without  waiting  for  any  one  to  file  objections.  Moreover,  was  not  the 
creditor  himself  guilty  of' neglect?  This  case  was  distinguished  and  explained 
in  In  re  Pettingill  &  Co.,  14  A.  B.  R.  775,  and  is  rejected  in  In  re  Damon,  14  A. 
B.  R.  809  (Ref.  N.  Y.). 

Another  case  seeming  to  present  a  relaxation  of  the  rule  is  In  re  Brinberg, 
9  A.  B.  R.  601,  criticised  in  In  re  Damon,  14  A.  B.  R.  809  (Ref.  N.  Y.). 

9.  In  re  Muskoka  Lumber  Co.,  11  A.  B.  R.  761,  127  Fed.  886  (D.  C.  N.  Y.); 
contra.  In  re  Fagan,  15  A.  B.  R.  522,  140  Fed.  758  (D.  C.  S.  Car.). 

10.  In  re  Shaffer,  4  A.  B.  R.  728,  104  Fed.  982. 

11.  But  compare  analogous  propositions  under  subject  of  "Unliquidated 
Claims,"  §  716,  et  seq. 

12.  In  re  Baird  &  Co.,  18  A.  B.  R.  228  (D.  C.  Pa.). 

13.  In  re  Baird  &  Co.,  18  A.  B.  R.  228  (D.  C.  Pa.). 


438  REMINGTON   ON   BANKRUPTCY.  §  730 

the  cause  is  referred;"  also  from  subsection  "c"  of  §  57  providing  that 
"claims  after  being  proved  may,  for  the  purpose  of  allowance,  be  filed  by 
the  claimants  in  the  court  where  the  proceedings  are  pending  or  before  the 
referee,  if  the  case  has  been  referred,"  that  the  referee  is  not  the  sole 
officer  of  the  court  with  whom  a  claim  may  be  sufficiently  filed  to  take  it 
out  of  the  limitations  of  §  57  (n).i* 

Orcutt  V.  Green,  17  A.  B.  R.  75,  204  U.  S.  96  (reversing  In  re  Ingalls  Bros., 
13  A.  B.  R.-  513,  137  Fed.  517,  C.  C.  A.  N.  Y.) :  "We  are  of  opinion,  taking  into 
consideration  the  various  provisions  of  the  fifty-seventh  section  of  the  Bank- 
ruptcy Act,  in  connection  with  No.  31  of  the  General  Orders  in  Bankruptcy, 
adopted  by  this  court,  that  the  presentatio..  and  delivery  of  proofs  of  claim  to 
the  trustee  in  bankruptcy  within  the  year  after  the  adjudication  is  filing  within 
the  statute  and  the  general  order  above  mentioned. 

"The  General  Orders  of  this  court  are  provided  for  by  §  30  of  the  Bankruptcy 
Act,  which  enacts  that  'All  necessary  rules,  forms,  and  orders  as  to  procedure 
and  for  carrying  this  Act  into  force  and  eflfect  shall  be  prescribed,  and  may  be 
amended  from  time  to  time,  by  the  Supreme  Court  of  the  United  States.' 
Under  that  secfion  this  court  had  the  power  to  provide,  as  it  has  done  in  Order 
31,  that  'Proofs  of  debt  received  by  any  trustee  shall  be  delivered  to  the  referee 
to  whom  the  cause  is  referred.'  There  is  nothing  in  that  provision  inconsistent 
with,  or  opposed  to,  anything  stated  in  the  bankruptcy  law  upon  the  subject, 
and  we  must  therefore  take  the  statute  and  the  order  and  read  them  together, 
the  order  being  simplry  somewhat  of  an  amplification  of  the  law  with  respect 
to  procedure,  biit  nothing  which  can  be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself.  The  question  is  not  whether  any  one 
but  the  court  or  referee  can  pass  upon  a  claim  and  allow  it  or  disallow  it.  That 
must  be  done  by  the  court  or  referee,  but  it  is  simply  whether  a  delivery  of  a 
claim,  properly  proved,  to  the  trustee  is  a  sufficient  filing.  Th-e  law  provides, 
subsection  c  of  §  57,  that  the  claims,  after  being  proved,  may,  for  the  purpose 
of  allowance,  be  filed  by  the  claimants  in  the  court  where  the  proceedings  are 
pending,  or  before  the  referee,  if  the  case  has  been  referred;  but  that  does  not 
piohibit  their  being  filed  somewhere  else  prior  to  their  allowance,  and  the  order 
in  bankruptcy  in  substance  provides  that  they  may  be  filed  after  being  proved^ 
with  the  trustee.  Such  order  is  equivalent  to  saying  that  proofs  of  debt  (or 
claim)  may  be  received  by  the  trustee.  When  they  are  so  received  by  him  they 
are  in  legal  effect  received  by  the  court,  whose  officer  the  trustee  is.  Having 
been  received  by  the  trustee,  under  jauthority  of  law,  the  proofs  of  debt  ire 
thereby  sufficiently  filed  so  far  as  the  creditors  are  concerned,  and  it  is  the  duty 
of  the  trustee  to  deliver  them  to  the  referee.  If  the  trustee  inadvertently 
neglects  to  perform  that  duty  it  is  the  neglect  of  an  officer  of  the  court,  and 
the.  creditors  are  in  no  way  responsible  therefor.  The  presentation  and  filing 
have  been  made  within  the  time  provided  for  and  with  one  of  the  proper 
officers,  and  his  failure  to  deliver  to  the  referee  can  'not  be  held  to  be  a  failure 
on  the  part  of  the  creditor  to  properly  file  his  proofs." 

§  730.   Limitation  Not  Applicable  to  United  States  Government 
nor  to  Taxes.— The  limitation  of  §  57  (n)  does  not  apply  to  claims  of 

14.  But  a  trustee  may  not  escape  the  limitations  of  Bankr.  Act,  §  57  (n),  bv 
filing  his  own  claim  with  himself.     Orcutt  v.  Green,  17  A.  B.  R.  75.  304  U.  S.  as. 
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the  United  States  government ;  thus,  it  does  not  apply  in  the  bankruptcy  of 
a  contractor  under  contract  to  supply  paper  to  the  government.  ^^ 
Nor  does  §  57  (n)  apply  to  taxes. 

In  re  Cleanfast  Hosiery  Co.,  4  A.  B.  R.  703  (Ref.  N.  Y.) :  "Assuming,  however, 
for  the  purposes  of  the  argument,  that  tayes  are  provable  claims,  §  64  of  the  act 
relates  specifically  to  taxes,  and '  provides  a  special  method  for  their  payment, 
to-wit,  that  the  court  shall  order  the  trustee  to  pay  them,  and  that  the  receipt 
of  the  proper  officer  shall  entitle  the  trustee  to  a  credit  for  the  amount  paid. 
A  formal  proof  of  claim,  as  in  case  of  provable  debts  generally,  is  not  specific- 
ally required;  in  fact,  the  latter  provision  as  to  a  receipt  by  the  proper  officer 
would  seem  to  imply  that  none  is  necessary,  and  no  time  limit  is  imposed.  I 
think  this-  section  should  in  these  respects  control,  rather  than  §  57,  subdivision 
'n,'  above  mentioned,  prescribing  -the  rule  as  to  provable  debts  as  a  class, 
under  the  familiar  rule  of  construction,  that  a  statutory  provision  as  to  a 
general  class  must  give  way  to  a  special  provision  relating  to  one  of  the  class. 
The  provisions  as  to  the  special  case  will  be  held  an  implied  exception  to  the 
clause  relating  to  the  general  class,  and  effect  be  thus  given  to  both  clauses." 

§  731.  Withholding  ©f  Dividend  Until  Expiration  of  Yea/r  Not  Re- 
quired.— Section  57  (n)  does  not  operate  to  enlarge  a  procrastinating 
creditor's  rights  so  as  to  require  the  trustee  to  withhold  until  the  close  of 
the  year  the  paying  out  of  dividends,  when  ready,  on  proved  and  allowed 
claims;  but"  is,  on  the  contrary,  a  curtailment  of  the  creditor's  rights,  so 
that,  even  if  money  be  still  in  the  estate  after  the  expiration  of  the  year, 
yet  it  can  not  be  shared  in  by  one  who  does  not  prove  his  claim  until  the 
expiration  of  the  year.i® 

§  732.  Claims  Capable  of  Liquidation  but  Not  Liquidated,  Never- 
theless Discharged. — Claims  that  might  have  been  liquidated  but  were 
not  liquidated  are  nevertheless  barred  by  the  bankrupt's  discharge. ^'^ 

§  733.  Claims  Not  Proved  within  Year,  Nevertheless  Available  as 
Offsets. — Where  a  claim  is  provable  in  its  nature,  but  has  not  been  proved 
within  the  year,  it  is  nevertheless  available  as  an  offset  in  an  independent 
suit  brought  by  the  trustee  against  the  claimant,  if  otherwise  a  valid 
ofIset.i8 

§  734.  Amendment  of  Claim  after  Expiration  of  Year.— A  proof  of 
debt  may  be  amended  after  the  close  of  the  year,  for  the  amendment,  like 
all  amendments,  reverts  to  the  time  of  the  original  filing  and  takes  effect 
from  that  time,  and  should  in  all  respects  be  considered  the  same  as  if  it 
had  been  already  filed  then.i* 

15.  In  re  Charles  M.  Stoever,  11  A.  B.  R.  345,  127  Fed.  394  (D.  C    Penn  ) 

16.  In  re  Stein,  1  A.  B.  R.  662,  94  Fed.  124  (D.  C.  Ind.) ;  In  re  Bell  Piano  Co 
18  A.  B.  R.  185  (D.  C.  N.  Y.). 

17.  In  re  Hilton,  4  A.  B.  R.  774,  104  Fed.  981  (D.  C.  N.  Y.). 

18.  Norfolk  &  Western  Ry.  Co.  v.  Graham,  16  A.  B.  R.  615  (C.  C.  A.  W  Va  ) 

19.  Hutchinson  v.  Otis,  10  A.  B.  R.  135,  190  U.  S.  552,  555  (affirming  8  A.  b". 
R,  382).  In  this  case,  the  Supreme  Court  of  the  United  States  held,  that  where' 
the  proof  of  debt  originally  filed  is  defective,  a  substituted  proof  by  consent  of 
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§  735.  But  an  Original  Claim  Must  Exist,  Filed  within  Yea'r.— Of 
course,  there  must  have  been  an  original  proof  duly  filed  within  the  year  ; 
otherwise  there  would  be  nothing  by  which  to  amend;  and  the  power  of 
amendment  is  not  to  be  distorted  to  let  in  dilatory  creditors  who  have  filed 
no  proof  within  the  limited  year. 

In  re  Pettingill  &  Co.,  14  A.  B.  R.  763,  137  Fed.  143  (Ref.  Mass.):  "The 
word  'proved'  in  §  57n  must  be  read  to  include  filing  the  claim  with  the  referee; 
consequently  no  claim  can  be  allowed  against  a  bankrupt  estate  unless  it  has 
not  only  been  verified  but  also  filed  with  the  referee  within  one  year  after  the 
date   of  the   adjudication." 

In  re  McCallum  &  McCallum,  11  A.  B.  R.  448  (D.  C.  Pa.):  "With  every 
disposition  to  be  liberal  in  the  allowance  of  amendments,  there  is,  nevertheless 
a  limit  to  the  power  of  the  court  in  this  regard.  If  the  year  within  which 
claims  may  be  proved  is  unexpired,  amendments  are  largely  a  matter  of  course, 
but  after  the  expiration  of  the  year  a  different  situation  is  presented.  The  rights 
of  creditors  are  then  fixed  by  the  act  itself,  and  no  new  right  can  be  introduced. 
If  the  proof  of  a  right  that  had  already  been  asserted  in  substance  should  there- 
after be  found  to  lack  form  or  precision,  ordinarily,  I  suppose  such  defect  might 
still  be  remedied." 

§  736.  And  Power  of  Amendment  Not  to  Be  Distorted  to  Let  in 
Dilatory  Creditors  Who  Have  Withdrawn  Proofs. — Nor  is  the  power 
of  amendment  to  be  distorted  to  let  in  dilatory  creditors  who  have  with- 
drawn their  proofs.^" 

§  737.  Nor  to  Let  Dilatory  Creditors  Filing  Claims  against  Firm 
to  File  Claims  against  Separate  Partners. — Nor  to  enable  creditors 
who  hold  firm  notes  with  an  individual  partner's  endorsement,  and  who  have 
proved  their  claims  solely  against  the  partnership  estate,  to  amend,  after 
the  expiration  of  the  year,  by  adding  proof  against  the  individual  partner's 
estate  also. 

In  re  McCallum  &  McCallum,  11  A.  B.  R.  447  (D.  C.  Penn.) :  "The  contract 
entered  into  by  the  maker  of  a  promissory  note,  and  the  contract  entered  into 
by  the  endorser,  are  entirely  distinct  and  separate  undertakings.  It  does  not 
affect  this  conclusion  that  the  contract  of  endorsement  is  made  by  a  member  of 
the  firm  that  has  previously  made  the  other  contract.  The  same  man  has  made 
two  contracts  in  different  characters  one  as  a  partner  and  the  other  as  an 
individual." 


the  trustee  may  be  filed  more  than  a  year  after  adjudication  and  the  clause  (n) 
of  §  57  forbidding  proof  of  claims  subsequent  to  one  year  after  adjudication 
cannot  be  taken  to  exclude  amendments.  It  had  been  held  contra.  In  re 
Moebins,  8  A.  B.  R.  590,  116  Fed.  47  (D.  C.  Pa.).  Contra,  where,  by  amendment 
after  the  year  a  creditor  from  whom  a  preference  has  been  recovered  by  litiga- 
tion, seeks  to  add  to  his  claim  the  value  of  the  preference  recovered.  In  re 
Kemper,  15  A.  B.  R.  677,  142  Fed.  210  (D.  C.  Iowa),  although  on  the  facts,  this 
case  seems  to  have  been  wrongly  decided:  the  claim- was  not  a  new  one  nor  a 
distinct  one — it  was  the  old  claim  with  a  former  credit  excluded. 

20.   In  re  Thomoson  Sons.  10  A.  B.  R.  581.- 123  Fed.  174  (D.  C.  Penna.). 


CHAPTER  XXIII. 

Assignment  oj?  Ci^aims. 

Synopsis  of  Chapter. 
^  738.  Assignment  of  Claims. 

§  739.  Several  Assigned  to  One  Person — Claims  Merge  for  Voting,  etc 
§  740.  Assigned  before   Bankruptcy. 

§  741.  Assigned  after  Bankruptcy,  but  before  Filing  Proof, 
§  742.  Assigned  after   Piling. 
§  743.  Ten   Days  Notice  to  Original   Claimant. 
§  744.  "Satisfactory  Proof"  of  Assig-nment  to  Be  Filed. 

§  738.  Assignment  of  Claims. — Claims  may  be  assigned  before  or 
after  bankruptcy,  and  before  or  after  the  filing  of  the  formal  deposition  for 
proof  of  debt.^ 

§  739.  Several  Assignefd  to  One  Person — Claims  Merge  for  Vot- 
ing, etc.^If  several  claims  of  different  creditors  are  assigned  to  one  person, 
such  person  becomes  but  a  single  creditor,  although  holding,  to  be  sure,  sev- 
eral claims  ;^  even  though  assigned  "in  trust."* 

§  740.  Assigned  before  Bankruptcy. — A  claim  assigned  before  the 
debtor's  bankruptcy  as  already  noted  (ante,  ch.  XX,  §  608,  et  seq.),  may  be 
proved  in  the  name  of  the  assignee,  he  being  the  "owner"  of  the  claim.  No 
special  form  of  proof  is  requisite,  of  course.  And  all  that  is  necessary  to 
prove  is  such  a  state  of  facts  as  will  estop  the  assignor  from  making  the 
same  claim.* 

In  re  Miner,  9  A.  B.  R.  100  (D.  C.  Ore.):  "The  form  of  assignment  of  a 
claim  is  immaterial,  and  the  proof  of  the  claim  need  only  be  such  as  will  estop 
the  assignor  from  making  the  same  claim." 

§  741.   Assigned  after  Bankruptcy,  but   before    Filing   Proof. — 

Claims  assigned  after  the  bankruptcy  of  the  debtor,  but  before  the  filing 
of  formal  proof,  must  be  accompanied  by  an  affidavit  of  the  one  who  owned 

1.  Compare,  general  discussion.  In  re  Finlay,  3  A.  B.  R.  738  (D.  C.  N.  Y.). 
Assignment  of  Claim  Not  Payment  of  It. — An  arrangement  with  a  corporation 

buying  in  all  a  bankrupt's  assets  and  business,  to  pay  to  a  claimant  a  quantity  of 
goods  "in  liquidation"  of  the  claimant's  claim,  the  claim,  however,  to  be  presented 
against  the  estate,  amounts  to  a  purchase  of  the  claim  and  not  to  a  payment 
of  it,  and  the  claim  is  not  extinguished  although  the  words  used  were  in  the 
form  of  payment.  Haas-Baruck  Co.  v.  Portuondo,  15  A.  B.  R.  130,  138  Fed. 
949  (D.  C.  Pa.). 

2.  In  re  Massengill,  7  A.  B.  R.  669,  113  Red.  366  (D.  C.  N.  Car.) ;  Leighton  v. 
Kennedy,  12  A.  B.  R.  229,  129  Fed.  737  (C.  C.  A.  Mass.);  In  re  Burlington  Mak- 
ing Co.,  6  A.  B.  R.  369,  109  Fed.  777  (D.  C.  Wis.);  (1867)  In  re  Frank,  Fed. 
Cases,  No.  5,050. 

3.  In  re  E.  T.  Kenney  Co.,  14  A.  B.  R.  611,  136  Fed.  451   (D.  C.  Ind.). 

4.  In  re  Miner,  8  A.  B.  R.  248,  114  Fed.  998  (D.  C.Ore.). 
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the  claim  at  the  time  the  bankruptcy  petition  was  filed.  This  affidavit  mjist 
state  the  true  consideration  of  the  debt,  and  that  it  is  entirely  unsecured,  or,, 
if  secured,  the  security,  as  is  required  in  proving  secured  claims.^ 

§  742.  Assigned  after  Piling. — Where  claims  are  assigned  after  proof,, 
ten  days  notice  must  be  sent  to  the  original  claimant  to  give  him  time  and 
opportunity  to  deny  the  assignment,  at  the  expiration  of  which  time,  if  no 
denial  of  the  assignment  be  made,  and  satisfactory  proof  be  made  of  the 
assignment,  the  assignee's  name  is  formally  substituted  on  the  court's 
records  for  the  original  claimant's  name,  and  thereafter  the  assignee  stands- 
in  the  place  of  the  original  claimant.^ 

§  743.  Ten  Days  Notice  to  Original  Claimant. — Notice  by  mail  must 
be  immediately  given  the  original  claimant.  Presumably  it  is  a  ten  days- 
notice,  since  such  is  the  usual  length  of  notice  prescribed  in  bankruptcy  and, 
moreover,  ten  days  time  by  the  General  Order  XXI  (3)  is  allowed  for 
filing  objections  to  the  claim  of  assignment.  The  notice  may  be  given  by 
mail.  Undoubtedly,  pprsonal  service  of  notice  would  be  proper,  and  of 
course  notice  may  be  waived.  Notice  by  mail  can  not  be  taken  to  be  the 
■exclusive  manner  of  notice.  The  notice  is  to  be  given  by  the  referee,  or^ 
at  any  rate,  to  run  in  his  name. 

■  §  744.  "Satisfactory  Proof"  of  Assignment  to  Be  Filed.— Satisfac- 
tory proof  of  the  assignment  is  to  be  filed,  as  a  prerequisite  to  entry  of  the 

■  order  of  substitution.  Such  "proof"  refers  here,  naturally,  to  a  sworn  state- 
ment alleging  the  assignment.  It  certainly  does  not  refer  to  the  filing  of  any 
original  papers  themselves,  constituting  the  assignment ;  for  assignments  of 
claims,  it  is  conceivable,  may  be  verbal  and  are  not  always  in  form  for 
'"filing,"  General  Order  XXI  (5)  further  providing  how  "an  assignment  of 
claim  after  proof,"  may  be  "proved.'"^ 

5.  Gen.  Ord.,  XXI  (3).     See  ante,  ch.  XX,  §  609. 

6.  Gen.  Ord.  XXI  (3):  "Upon  the  filing  of  satisfactory  proof  of  the  assign- 
ment of  a  claim  proved  and  entered  on  the  referee's  docket,  the  reference  shall 
immediately  give  notice  by  mail  to  the  original  claimant  of  the  filing  of  such 
proof  of  assignment;  and  if  no  objection  be  entered  within  ten  days,  .or  withia 
further  time  allowed  by  the  referee,,  he  shall  make  an  order  subrogating  thi- 
assignee  to  the  original  claimant.  If  objection  be  made,  he  shall  proceed  to- 
hear  and  determine  the  matter."     See  ante,  ch.  XX,  §  610. 

7.  As  to  the  effect  of  the  assignment  of  a  priority  claim  upon  the  priority,, 
see  post,  §  3133,  et  seq.,  subject  of  "Distribution." 


CHAPTER  XXIV. 

Ai<i<owabi<h;  Claims. 

Synopsis  of  Chapter. 

§  745.  Allowability  Distinguished  from  Provability. 

§  746.  Only   "Provable"   Claims  "Allowable." 

§  747.  Converse  Not  True — All  "Provable"  Claims  Not  Necessarily  "Allowable.'" 

DIVISION  1. 
SUBDIVISION    "a". 

§  748.  Meaning  of  "Secured"  Claim. 

§  749.  Distinguished  from  "Provable"   Claim. 

§  750.  Distinguished  from   "Preferred"   Claim. 

§  751.  "Allowable''   Only  after  Deduction  of  Securities. 

§  752.  Thus  Notes  (Not  Accommodation)  of  Third  Pariies,  'Endorsed  by  Bank- 
rupt as  Collateral,  Deducted. 

§  753.  No  Double  Proof  on  Original  Note  and  on  Endorsement  of  Collateral. 

§  754.  Likewise,  Orders  on  Third  Parties  by  Bankrupt,   Deducted. 

§  755.  Securities  on   Exempt   Property,   Deducted. 

§  756.  No  Deduction  Where  Securities  Not  on  Bankrupt's   Property. 

§  757.  No  Deduction  for  Amounts  Paid  by  Surety. 

i  758.  No  Deduction  for  Property  of  Principal  Held  as  Security  by  Creditor 
Where  Surety  Bankrupt.  ,  - 

§  759.  Determination  of  Value  of  Securities. 

§  760.  Creditor   Entitled  to   Pursue   Method   Stipulated  in   Contract. 

§  761.  Unless   Oppressively   or   Unfairly   Exercised. 

§  762.  Which  of  Remaining  Four  Methods,  Left  to  Court's  Discretion. 

§  763.  Preliminary   Determination  of  Values  for  Voting  Purposes. 

§  764.  No  Judgment  in  Bankruptcy  Proceedings  against  Claimant  for  Excess 
of   Security: 

§  765.  Withdrawing  Claims  Filed  as  Unsecured  and  Refiling  as  Secured. 

§  766.  Proof  of  Secured  Debt  as  Unsecured,  Waiver  or  Not. 

§  767.  Security    Surrendered,    Claim   Allowed    without    Deduction. 


§  768.  Surrender  of  "Preferences'"   Prerequisite   to   Allowance. 

§  769.  Preference    Surrendered,    Clairn    "Allowable." 

§  770.  Not  Voluntarily  Surrendered  but  Only  on  Litigation,  Yet  Allowable. 

§  771.  Allowable  if  Not  Surrendered  until  Adverse  Ruling  by  Referee  When 
Presented   for   Allowance. 

§  772.  If  Disallowed  in  Bankruptcy  Proceedings,  Order  to  Fix  Time  for  Su"- 
render  and  Allowance. 

§  773.  But  Surrender  Not  Requisite  to  Validity  of  Different  Lien  on  Marshaling 
Liens  for  Sale — Requisite  Only  When  Allowance  to  Share  in  Divi- 
dends Sought. 

§  774.  Surrender  Where  Not  Void  under  Act  but  under  General  Equity  Prin- 
ciples. 

§  775.  Allowability  of  Claims  of  Fraudulent  or  Preferential  Transferees  aftec 
Setting  Aside   Transfers. 
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SUBDIVISION 


§  776.  Allowability  Where  Lien  by  Legal  Proceedings  within  Four  Months. 
§  777.  Judgments,  Whose  Liens  Null  under  §  67  "f",  Nevertheless  "Allowable." 
§  778.  Judgment  Remains  and  Is  Res  Judicata. 
§  779.  Nevertheless,  Lien  to  Be  Surrendered  before  Claim  Allowable. 

DIVISION  2. 

§  780.  Validity  of  Claims  Determined,  in  General,  by  State  Law. 

§  781.  Judicial  Notice  of  State  Law. 

§  783.  Trustee   Entitled   to   All   Objections    Bankrupt   Might   Have   Urged,   but 

Not  Limited  to  Such. 
§  783.  Creditors  and  Trustee  Bound  by  Bankrupt's  Contracts  and  Acts. 

SUBDIVISION   'V. 

§  784.  Statute  of  Limitations,  as  Defense  to  Allowance. 

§  785.  Trustee's  Duty  to  Interpose  It. 

5  786.  As  to  Creditor   Interposing  It. 

§  787.  Scheduling  Does  Not  Revive  Outlawed  Debts. 

5  788.  What  Statute  of  Limitations  Governs. 


S  789.  Res  Adjudicata  Binding. 

§  790.  Adjudication  Not  Res  Adjudicata  as  to  Amount  or  Validity  of  Petition- 
ing Creditors'  Claim. 

§  791.  Order  of  Allowance  of  Disallowance,  Res  Adjudicata. 

§  792.  Trustels's  Failure  to  Contest  Allowance,  Bar  to  Suit  to  Recover  Prefer- 
ence. 

§  793.  "Provisional"  Allowance  Improper. 


S  794.  ffegotiability  Unimpaired  by  Bankruptcy. 

§  795.  Nonnegotiable  Paper  Subject  to  Same  Defenses  as  Elsewhere. 

§  796.  Disregarding  Note  and  Claiming  on  Original  Consideration. 


S  797.  Allowability  of  Claims  of  Relatives. 

§  798.  Thus,  Wife's  Claims. 

§  799.  Thus,  Child's  Claim  and  Parent's  Claim. 

§  800.  But  Ordinary  Rule  of  Close  Scrutiny  Prevails. 


§  801.  In  General. 

§  802.  Thus,  Claims  Alleged  to  Be  Ultra  Vires. 

§  803.  Thus,  Claims  'Tainted  with  Illegality  or  Fraud. 

§  804.  Thus,   Claims  by  Customers  against  Bankrupt  Stockbroker. 

§  805.  Unpaid    Stock    Subscriptions. 

§  806.  Also  Claims  of  Public  for  Moneys  Deposited  with  Bankrupt  Banks. 

§  807.  Claims  for  Commissions  for  Taking  Orders. 

§  808.  Claims  by  County  for  Hire  of  Convict  Labor. 

§  809.  Annual   Subscription   to   Mercantile   Agency   Reports. 

S  810.  Claims  on  Old  Concern's  Debts  Where  Business  Taken  Over. 
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§  745.   "Allowability"  Distinguished  from  "Provability."— As  we 

have  seen,  there  is  a  difference  between  a  claim  that  is  allowable  and  one 
that  is  merely  provable.  Of  course  no  claim  that  is  not  provable  may  be  con- 
sidered by  the  court ;  the  court  itself  will  cast  out  a  claim  that  is  not  prov- 
able, for  it  has  jurisdiction  to  allow  or  disallow  only  provable  claims  and 
claims  that  are  "duly  proved" — claims,  that  is  to  say,  that  are  of  correct 
nature  and  of  essentially  correct  form.  The  question  still  remains,  after  it 
has  been  determined  that  a  claim  is  in  proper  form  (i.  e.,  "duly  proved") 
and  belongs  to  some  one  of  the  classes  of  debts  which  in  their  nature  are 
"provable,"  whether  the  particular  debt  is  one  that  should  be  "allowed" 
to  participate  in  the  dividends;  whether,  in  short,  the  claim  is  "allowable." 

§  746.  Only  "Provable"  Claims  "Allowable." — No  claim,  of  course, 
is  allowable  unless  it  be  provable. ^ 

§  747.  Converse  Not  True— All  "Provable"  Claims  Not  Neces- 
sarily "Allowable." — The  converse  of  the  proposition  is  not  true,  for  all 
provable  claims  are  not  necessarily  allowable  claims.  There  may  exist 
incorrectness,  illegality,  offsets,  counterclaims,  securities  held,  and  a  thou- 
sand and  one  other  things  that  will,  if  brought  to  the  Court's  attention  in 
legal  way,  bar  the  claim  in  whole  or  reduce  it  in  part  and  to  such  extent 
render  it  incapable  of  sharing  in  dividends. 

Thus  we  come  .to  consider  "secured"  and  "preferred"  claims,  as  to  their 
"allowability,"  likewise  claims  outlawed  by  the  Statute  of  Limitations,  and 
those  subject  to.  offset,  counterclaim  and  the  many  other  defences  affecting 
the  validity  and  amount  of  claims  in  general. 

Division  1. 

Allowability  as  Affected  by  the  Holding  of  Securities,  Preferences 

AND  Legal  Liens. 


Allowability  oe  Secured  Claims. 

§  748.  Meaning  of  "Secured"  Claim. — A  "secured"  claim,  within  the 
meaning  of  bankruptcy  law,  is  a  claim  against  the  bankrupt  where  the 
creditor  owning  it  or  a  surety,  indorser,  or  other  person  secondarily  liable 
for  the  debt,  holds  security  upon  property  of  the  bankrupt  of  a  kind  that 
would  pass  to  the  trustee  in  bankruptcy.^ 

1.  As  to  the  "allowability"'  of  claims  as  affected  by  their  "provability,"  see 
preceding  chapter,  and  cases  cited  therein. 

2.  Definition  of  "secured"  creditor,  Bankr.  Act,  §  1  (23) :  "  'Secured  creditor' 
shall  include  a  creditor  who  has  security  for  his  debt  upon  the  property  of  the 
bankrupt  of  a  nature  to  be  assignable  under  this  act  or  who  owns  such  a  debt 
for  which  some  indorser,  surety  or  other  persons  seccmdarily  liable  for  the 
bankrupt  has  such  security  upon  the  bankrupt's  assets." 
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§  749.  Distinguishable  from  "P'rovable"  Claim.— A  secured  claim 
may,  of  course,  be  "provable"  if  the  nature  of  the  debt  brings  it  within 
one  of  the  classes  of  §  6^;  and  it  may  be  "proved."  Forms  Nos.  32  and 
36  have  been  prescribed  by  the  Supreme  Court  for  proof  of  secured  claims.* 

§  750.  Distinguisli,ed  from  "Preferred"  Claim. — A  "secured"  claim 
is  to  be  distinguished  from  a  "preferred"  claim,  in  bankruptcy  parlance.* 

§  751.  "Allowable"  Only  after  Deduction  of  Securities. — Secured 
claims,  although  valid  and  "provable,"  are  not  "allowable"  to  share  in 
dividends,  except  to  the  extent  of  any  deficit  left  after  deduction  of  the 
value  of  the  securities  from  the  debt.° 

Kohout  V.  Chaloupka,  11  A.  B.  R.  265  (Sup.  Ct.  Neb.):  "But  in  this  con- 
nection it  is  important  to  keep  in  mind  that  a  secured  creditor  is  not,  under 
the  Bankruptcy  Law,  forced  to  the  alternative  of  either  relying  wholly  on  his 
security,  or,  abandoning  that,  prove  his  claim  with  other  creditors.  It  is,  we 
think,  settled  by  a  number  of  authoritative  adjudications  that  a  creditor  who 
has  security  for  his  debt,  if  that  security  is  insufficient,  may  prove  his  claim  for 
the  overplus,  and  does  not  abandon  his  security  if  he  makes  a  full  disclosure  of 
it  and  the  value  thereof.  Under  such  circumstances  he  may  vote  upon  the 
choice  of  an  assignee  upon  such  overplus.  In  re  Bolton,  Fed.  Cas.  No.  1,614. 
So,  where  a  creditor  proves  for  the  full  amount  of  his  clairn,  specifying  the 
securities  held  by  him  for  the  debt,  he  may  participate  in  the  dividends  to  the 
extent  that  his  claim  is  greater  than  the  value  of  the  security." 

Indeed,  a  claim  may  be  entirely  "disallowed"  where  amply  secured.® 

§  752.  Thus,  Notes  (Not  Accommodation)  of  Third  Parties,  En- 
dorsed by  Bankrupt  as  Collateral,  Deducted. — Thus,  notes  of  third 
persons  payable  to  the  bankrupt,  not*  made  for  the  bankrupt's  accommoda- 
tion, and  by  him  etidorsed  as  collateral  to  his  own  debt,  are  securities  held 
on  the  property  of  the  bankrupt  and  must  be  deducted. 

3.  See  ante,  ch.  XXI,  "Provable  Debts,"  Div.  1,  §  628,  et  seq. 

4.  Impliedly,  In  re  Busby,  10  A.  B.  R.  650,  124  Fed.  469   (D.  C.  Pa.). 

5.  Bankr.  Act,  §  57  (e) :  "Claims  of  secured  creditors  and  those  who  have 
priority  may  be  allowed  to  enable  such  creditors  to  participate  in  the  proceed- 
ings at  creditors'  meetings  held  prior  to  the  determination  of  the  value  of  their 
securities  or  priorities,  lut  shall  be  allowed  for  such  sums  only  as  to  the  courts 
seem  to  be  owing  over  and  above  the  value  of  their  securities  or  priorities." 

Bankr.  Act,  §  57  (h) :  "The  value  of  securities  held  by  secured  creditors  shall 
be  determined  by  converting  the  same  into  money  according  to  the  terms  of 
the  agreement  pursuant  to  which  such  securities  were  delivered  to  such  cred- 
itors or  by  such  creditors  and  the  trustee,  by  agreement,  arbitratiop,  compro- 
mise, or  litigation,  as  the  court  may  direct,  and  t'he  amount  of  such  value  shall 
be  credited  upon  such  claims,  and  a  dividend  shall  be  paid  only  on  the  unpaid 
balance." 

In  re  Hines,  16  A.  B.  R.  496,  144  Fed.  543  (D.  C.  Pa.);  In  re  Little,  6  A.  B.  R. 
681,  110  Fed.  62  (D.  C.  Iowa);  instance,  In  re  Hurlbutt,  Hatch  &  Co.,  16  A.  B. 
R.  198,  135  Fed.  504  (C.  C.  A,  N.  Y:). 

6.  In  re  Kenney,  10  A.  B.  R.  452  (Ref.  Mass.). 
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§  753.  No  Double  Proof  on  Original  Note  and  on  Indorsement  of 
Collateral. — There  may  be  no  double  proof  of  the  same  debt,  once  on  the 
■original  note  and  again  on  the  indorsement  of  collateral.'^ 

§  754.  Likewise,  Orders  on  Third  Parties  by  Bankrupt,  Deducted. 

— Likewise,  orders  dr'awn  by  the  bankrupt  in  favor  of  the  creditor  on  third 
parties  indebted  to  the  bankrupt,  are  securities  held  on  the  bankrupt's  prop- 
erty, and  are  to  be  deducted.^  . 

§  755.  Securities  on  Exempt  Property,  Deducted. — Securities  held 
on  the  bankrupt's  exempt  property  are  to  be  deducted.* 

In  re  Lantzenheimef,  10  A.  B.  R.  720,  124  Fed.  716  (D.  C.  Iowa):  "If  the 
"bankrupt  proceedings  had  not  been  instituted  in  this  case,  the  creditor  would 
have  had  the  full  right  to  enforce  her  mortgage  security  upon  the  piano,  with- 
out exhausting  the  nonexempt  property  of  the  debtor;  and  the  exemption 
privileges  secured  to  the  bankrupt  by  the  state  statute  are  not  restricted  or 
lessened  by  holding  that  the  creditor  can  prove  up  her  claim,  and  receive  a 
dividend  only  on  the  difference  between  the  value  of  the  security  and  the  full 
amount  of  her  claim. 

"The  rule  contended  for  by  the  creditor  would  result,  in  the  great  majority 
of  the  cases,  in  giving  to  the  creditor  a  greater  share  in  the  estate  of  the  debtor, 
without  really  benefiting  the  bankrupt;  and  I  can  see  no  good  reason  why  the 
■court  should"  interpolate  into  clause  'h'  of  §  57  an  exception  not  named  therein 

7.  First  Nat'I  Bk.  v..,  Eason,  17  A.  B.  R.  593  (C.  C.  A.  Tex.). 

Also,  see  post,  "Rights  of  Creditors  against  Third  Parties  Jointly  or  Sec- 
ondarily Liable;"  "But  Bankrupt  Estate  Not  to  Pay  Two  Dividends  on  Same 
Claim,"  §  1530. 

8.  In  re  Hines,  16  A.  B.  R.  496,  144  Fed.  142  (D.  C.  Pa.). 

9.  See  Finley  v.  Poor,  10  A.  B.  R.  377,  121  Fed.  739  (C.  C.  A.  Ky.).  . 
Whether  Holder  of  Waiver  of  Exemption  Note  a  "Secured"   Creditor? — It 

has  been  held,  that  the  holder  of  a  note  containing  a  waiver  of  exemptions  is  a 
secured  creditor,  the  value  of  whose  security  must  be  deducted  before  allow- 
ance of  his  claim.     In  re  Meredith,  16  A.  B.  R.  331,  144  Fed.  230  (D.  C.  Ga.). 

Suggestion,  obiter,  Lockwood  v.  Exch.  Bk.,  10  A.  B.  R.  107,  190  U.  S.  29 i: 
■"As  in  the  case  at  bar,  the  entire  property  which  the  bankrupt  owned  is  within 
the  exemption  of  the  State  law,  it  becomes  unnecessary  to  consider  what,  if 
any,  remedy  might  be  available  in  the  court  of  t)ankruptcy  for  the  benefit  of 
general  creditors,  in  order  to  prevent  the  creditor  holding  the  waiver  as  to  ex- 
empt property  from  taking  a  dividend  on  his  whole  claim  from  the  general 
assets,  and  thereafter  availing  himself  of  the  right  resulting  from  the  waiver  to  • 
proceed  against  exempt  property." 

Obiter,  Bell  v.  Dawson  Grocery  Co.,  13  A.  B.  R.  159,  120  Ga.  130:  "The 
waiver  becomes  in  the  nature  of  a  security  in  that  the  debt  may  be  made  out 
of  any  property  owned  by  the  debtor,  without  regard  to  any  exemption  rights 
which  the  debtor  would  have  had  but  for  the  waiver." 

Obiter  (1867),  In  re  Bass,  3  Woods  382,  Fed.  Cas.  1,091:  "What  equities 
might  arise  if  ,there  were  several  creditors,  and  some  of  them  had  a  lien  or  claim 
against  the  homestead  property,  and  others  not,  it  is  not  necessary  to  decide. 
Those  who  have  no  such  claim  might,  perhaps,  properly  object  to  those  having  , 
such  a  claim  being  allowed  to  come  in  for  a  dividend  against  the  general  assets 
until  they  had  first  exhausted  their  remedy  against  the  exempted  property,  on 
•  the  principle  of  marshaling  assets.  This  would  depend  on  the  question  whether 
the_.equity  of 'the  general  creditors  is  superior  to  that  of  the  bankrupt  and  his 
family  in  reference  to  the  right  of  homestead  and  exemption.  In  some  cases,  at 
least,  the  equities  might  perhaps  be  equal,  in  which  case  the  court  would  not 
require  the  assets  to  be  marshaled." 
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to-wit,  that  if  the  security  held  by  the  creditor  is  upon  exempt  property,  the 
creditor  can  prove  his  claim  for  the  whole  amount  due.  *  *  *  Tht  institution 
of  the  proceedings  in  bankruptcy  did  not  change  the  rights  of  the  mortgagor 
and  mortgagee  in  this  particular.  The  latter  still  retained  the  right  to  enforce 
the  mortgage  against  the  property,  and  in  requiring  the  mortgagee  to  credit 
upon  her  claim  the  value  of  the  mortgage  security,  as  provided  for  in  §  57  of 
the  Bankrupt  Act,  no  burden  was  cast  upon  the  exempt  property  other  or 
different  in  its  results  than  would  have  been  the  case  had  the  proceedings  in 
bankruptcy  not  been  brought.  The  efifect  upon  the  exemptions  of  the  bank- 
rupt, whatever  it  may  be,  of  enforcing  the  mortgage  lien  is. the  result,  not  of 
any  special  provisions  of  the  act,  but  of  the  act  of  the  debtor  in  creating  a 
special  lien  upon  the  exempt  property;  and  there  is  nothing  in  the  act  which 
requires  the  ruling  that  greater  protection  must  be  extended  to  exempt  property 
in  the  administration  of  estates  in  bankruptcy  than  would  "be  afforded  under  the 
provisions  of  the  State  law  in  case  the  debtor  had  not  been  adjudged  a  bank- 
rupt." 

In  re  Little,  6  A.  B.  R.  681,  110  Fed.  631  (D.  C.  Iowa):  "From  the  facts 
shown  on  the  record,  it  appears  that  Coonley  held  security  upon  the  horses 
for  the  unpaid  portion  of  the  purchase  price,  and  therefore,  under  the  provisions 
of  clause  'h'  of  §  57  of  the  Bankrupt  Act,  he  is  only  entitled  to  a  dividend 
upon  the  amount  of  his  claim  after  deducting  the  value  of  his  security,  to  be 
ascertained  as  provided  for  in  such  clause.  The  fact  that  the  bankrupt  and  the 
creditor  agreed  to  a  different  disposition  of  the  matter  cannot  defeat  the  right 
of  other  creditors  to  insist  that  the  claims,  being  secured,  can  be  proved  only 
a?  provided  for  in  §  57;  and  the  fact  that  the  property  was  set  aside  as  exempt 
does  not  release  it  from  the  special  lien  existing  against  it." 

§  756.  No  Deduction  Where  Securities  Not  on  Bankrupt's  Prop- 
erty.— Where  the  property  held  as  security  is  not  the  property  of  the  bank- 
rupt, the  claim  should  be  allowed  without  deduction  for  the  value  of  the 
securities. 

In  re  Mertens,  15  A.  B.  R.  362,  142  Fed.  445  (C.  C.  A.  N.  Y.,  reversing  on 
other  grounds,  14  A.  B.  R.  226,  and  itself  affirmed  sub  nom.  Hiscock  v.  Varick, 
18  A.  B.  R.  9):  "If  the  securities  were  not  the  property  of  the  partner- 
ship when  they  were  pledged  to  the  bank  as  collateral  for  the  payment  of  the 
indebtedness,  the  bank  was  entitled  to  have  its  claim  against  the  partnership 
allowed,  and  allowed  at  its  face  without  any  reduction.  If  they  were  not  part 
of  the  partnership  assets,  they  were  not  part  of  the  joint  estate  in  bankruptcy, 
and  as  to  that  estate  the  bank  was  under'  no  obligation  to  apply  or  realize  their 
value  in  reduction  of  its  claim.  If  they  were  the  property  of  Jacob  M.  Mertens 
individually,  and  were  pledged  by  him,  the  bank  would  have  been  at  liberty 
upon  selling  them  to  apply  the  proceeds  to  the  payment  of  his  individual  debt; 
and  no  application  having  been  made  at  the  time,  the  settled  rule  of  equity  and 
of  the  courts  of  bankruptcy  required  the  application  of  the  proceeds  in  exonera- 
tion of  the  individual  estate.     *     *     * 

"Many  other  authorities  might  be  cited  to  the  same  effect,  but  the  doctrine  is 
so  well  established  that  it  would  be  superfluous  to  refer  to  them.  The  provi- 
sions of  the  present  Bankrupt  Act  requiring  secured  creditors  to  surrender 
preferences,  and  when  the  security  is  not  preferential  to  have  its  value  deter- 
mined as  a  condition  precedent  to  the  allowance  of  the  claim,  have  no  applica- 
tion to  cases  in  which  the  security  was  not  the  property  of  the  bankrupt." 
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In  re  Noyes  Bros.,  11  A.  B.  R.  506,  137  Fed.  286  (C.  C.  A.  Mass.):  "It  is 
too  .late  to  go  to  the  reason  of  the  rule  which  permits  a  creditor  whose  claim 
is  secured  or  partly  paid  by  an  accommodation  endorser  to  prove  his  claim  to 
its  full  amount  and  exclude  from  the  bankrupt  estate  the  avails  of  such 
security  or  part  payment,  because  the  authorities  in  this  country  and  England 
ertablishing  that  rule  are  such  that  we  feel  we  ought  to  be  governed  by  them.'' 

To  same  effect,  Swarts  v.  Fourth  N.at.  Bk.  of  St.  Louis,  8  A.  B.  R.  673,  117 
Fed.  1  (C.  C.  A.  Mo.):  "A  creditor  who  holds  the  obligations  of  a  bankrupt 
which  have  been  partly  paid  by  an  accommodation  maker,  an  indorser,  or  a 
surety,  may  prove  and  have  his  claim  allowed,  against  the  estate  of  the  bank- 
rupt, for  the  full  amount  owing  by  the  bankrupt  on  the  obligations.  If  the 
dividends,  on  those  obligations,  plus  the  amount  previously  paid  by  the  surety, 
amount  to  more  than  the  obligations,  the  creditor  will  hold  the  surplus  in 
trust  for   the   surety." 

Thus,  property  of  individual  members  of  partnership  held  as  security  for 
a  firm  debt  need  not  be  deducted  in  the  allowance  of  the  claim  against  the 
partnership  estate. i" 

[1867]  Ex  parte  Whiting,  14  N.  B.  Reg.  307:  "When  one  partner  has  pledged 
his  shares  for  the  debts  of  the  firm,  proof  may  be  made  in  full  against  the 
assets  of  the  firm,  because  it  is  only  when  the  proof  is  ag-inst  the  same  estate 
which  furnished  security,  that  a  sale  and  application  of  the  security  is  required 
by  the  Bankrupt   Law." 

In  re  Plummer,  1  Phillips  56:  "In  administration  under  bankruptcy,  the 
joint  estates  and  separate  estates  are  considered  as  distinct  estates,  and  accord- 
ingly it  has  been  held  that  a  joint  creditor  having  a  security  upon  the  separate 
estate  is  entitled  to  prove  against  the  joint  estate  without  giving  up  his  security, 
upon  the  ground  that  it  is  a  different   estate." 

10.  In  re  Coe,  Powers  &  Co.,  1  A.  B.  R.  275  (Ref.  Ohio,  affirmed  by  D.  C). 
In  this  case  it  was  held,  that  the  value  of  the  individual  accommodation  en- 
dorsements of  the  members  of  a  bankrupt  partnership  should  not  be  deducted 
from  the  amount  due  on  the  partnership  note,  the  endorsements  not  being  the 
property  of  the  firm.  In  re  Mertens,  15  A.  B.  R.  364  (C.  C.  A.  N.  Y.,  reversing, 
on  other  grounds,  14  A.  B.  R.  226);  Hiscock  v.  Varick  Bank,  18  A.  B.  R.  6,  206 
U.  S.  28  (affirming  In  re  Mertens,  15  A.  B.  R.  364,  C.  C.  A.  N.  Y.). 

But  notes  appearing  on  their  face  to  be  pledged  by  the  bankrupt  partnershii? 
will  be  assumed,  until  the  presumption  is  rebutted,  to  belong  to  the  bankrupt 
firm.    Inferentially,  In  re  Mertens,  14  A.  B.  R.  226  (D.  C.  N.  Y.). 

Creditor's  Secret  Renewal  of  Security  in  His  Own  Name  without  Bankrupt's 
Knowledge,  Security  Still  "Bankrupt's  Property." — But  where  a  creditor  who 
was  holding  the  bankrupt's  lease  as  security,  procured  secretly  a  renewal  of  't 
in  his  own  name,  the  lease  is  still  to  be  regarded  as  security  on  the  bankrupt's 
property. 

Fitch  V.  Richardson,  16  A.  B.  R.  836,  147  Fed.  196  (C.  C.  A.  Mass.):  "On 
fundamental  principles  of  equity,  there  can  be  no  question  that  the  renewal  by 
the  creditor  of  the  lease  of  the  stall  inured  to  the  benefit  of  the  debtor,  subject 
to  a  liquidation  of  his  debt,  and  that  the  new  lease  was  held  by  the  creditor 
merely  as  sec:jrity  for  the  claim  offered  in  proof.  Also  according  to  settled 
rulis  of  courts  of  equity,  the  fact  thsft  his  debtor  apparently  acquiesced  in  a 
claim  that  the  creditor  had  renewed  the  lease  for.  his  own  sole  benefit  is  of  no 
effect.  Especially  is  that  true  in  the  pr  5ent  case,  where  the  creditor  admits 
that  he  obtained  the  renewal  behind  the  back  of  the  debtor,  and  without  con- 
sulting him.  Even  if  he  had  consulted  him,  equity  looks  at  the  relative  positions 
of  creditor  and  debtor,  and  holds  that,  in  view  of  the  fact  that  the  debtor  is,  at 
least  theoretically,  more  or  less  under  compulsion,  all  dealings  by  a  creditor 
with  securities  which  he  has  received  are  regarded  as  involuntary  on  the  part 
of  the  debtor,  and  as  subject  to  the  original  relation  in  which  they  stood,  unless 
a  new  and  adequate  consideration  passes  between  the  parties." 
1  Rem  B— 29 
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Wilder  v,  Keeler,  3  Paige  167:  "A  creditor  of  a  joint  estate  is  always  entitled 
to  whatever  he  may  obtain  out  of  the  fund  in  the  hands  of  the  surviving  partner, 
without  relinquishing  his  security  against  the  separate  estate  of  the  deceased 
partner."    In  re  Howard  Cole  &  Co.  (Under  law  of  1867),  4  N.  B.  Reg.  571. 

§  757.  No  Deduction  for  Amounts  Paid  by  Surety. — There  should 
be  no  deduction  for  the  amounts  paid  in  on  the  debt  by  the  surety.  The 
creditor  should  prove  for  the  entire  debt  as  if  no  part  thereof  had  been 
paid  by  the  surety. ^^  And  if  the  dividend  plus  the  payments  made  by  the 
surety  exceed  the  total  amount  due,  then  the  creditor  holds  the  excess  in 
trust  for  the  surety.^^ 

§  758.  No  Deduction  for  P'roperty  of  Principal  Held  as  Security 
by  Creditor  Where  Surety  Bankrupt. — Collateral  belonging  to  the  prin- 
cipal debtor  need  not  be  deducted  from  the  claim  sought  to  be  proved 
against  the  bankrupt  surety  or  endorser ;  it  is  not  security  on  the  property 
of  the  bankrupt.13 

Gorman  v.  Wright,  14  A.  B.  R.  135,  136  Fed.  164  (C.  C.  A.  N.  Car.,  reversing 
In  re  Matthews,  13  A.  B.  R.  91):  "That  the  claim  of  P.  H.  Gorman 
was  properly  proven  as  an  'unsecured'  claim  against  the  estate  of  the 
bankrupt  Matthews  is  entirely  clear.  The  security  held  by  said  Gorman  was 
the  property  of  the  maker  of  the  note,  in  which  the  bankrupt  had  no  inter- 
est, and,  therefore,  under  subsection  23  of  §  1  of  the  Bankruptcy  Act,  the 
claim  was  properly  allowed  against  the  estate  of  the  bankrupt  indorser  for  the 
full  amount  due,  regardless  of  said  security.'' 

Obiter,  In  re  Headley,  3  A.  B.  R.  272,  97  Fed.  765  (D.  C.  Mo.):  "That  the 
N.  Y.  judgment  creditors  also  held  judgments  against  W.  W.  Coover,  as 
co-defendant,  under  which  there  had  been  a  levy  upon  the  stock  of  said 
Coover  *  *  *  such  fact  does  not  make  _the  judgment  creditors  secured 
creditors  within  the  meaning  of  the  Act." 

§  759.  Determination  of  Value  of  Securities. — The  value  of  secu- 
rities for  deduction  may  be  determined ;  1st,  by  converting  them  into  money 
ticcording  to  the  terms  of  the  agreement  pursuant  to  which  such  securities 
were  delivered  to'  the  creditor;  or  2nd,  by  agreement  between  the  creditor 
and  the  trustee;  or  3rd,  by  arbitration;  or  4th,  by  compromise;  or  Sth,  by 
litigation. 1* 

11.  Swarts  V.  Fourth  Nat'l  Bk.  of  St.  Louis,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C. 
A.  Mo.);  In  re  Noyes  Bros.,  11  A.  B.  R.  506,  137  Fed.  286  (C.  C.  A.  Mass.). 

12.  Swarts  v.  Fourth  Nat'l  Bk.  of  St.  Louis,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C. 
A.  Mo.). 

13.  To  same  effect  under  law  of  1867,  In  re  Anderson,  13  N.  ,B.  Reg.  502,  Fed. 
Cas.  350;  and  In  re  Dunkerson,  Fed.  Cas.  4,157.  Apparently  contra,  obiter, 
analogously.  In  re  McCoy,  17  A.  B.  R.  760  (C.  C.  A.  Ind.). 

14.  Bankr.  Act,  §  57  (h) :  "Value  of  securities  held  by  secured  creditors  shall 
.  be  determined  by  converting  the  same  into  money  according  to  the  terms  of 

the  agreement  pursuant  to  which  such  securities  were  delivered  to  such  cred- 
itors or  by  such  creditors  and  the  trustee,  by  agreement,  arbitration,  com- 
promise, or  litigation,  as  the  court  may  direct,  and  the  amount  of  such  value 
Shall  be  credited  upon  such  claims,  and  a  dividend  shall  be  paid  only  on  the 
unpaid  balance." 

Hiscock  V.  Varick  Bk.,  18  A.  B.  R.  8,  206  U.  S.  38  (affirming  In  re  Mertens,  13 
A.  B.  R.  362,  and  reversing  14  A.  B.  R.  336). 
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§  760.  Creditor  Entitled  to  Pursue  Method  Stipulated  in  Contract. 

— If  the  agreement  under  which  the  securities  were  delivered  provides  the 
method  for  converting  them  into  money,  the  creditor  holding  the  securities 
has  the  right  to  have  the  securities  converted  into  money  according  to  such 
method,  provided  he  follow  such  method. ^^ 

Hiscock  V.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  28  (affirming  In  re  Mertens,  15 
A.  B.  R.  362) :  "It  is  only  when  the  securities  have  not  been  disposed  of  by  the 
creditor  in  accordance  with  his  contract  that  the  court  may  direct  what  shall 
be  done  in  the  premises." 

In  re  Mertens,  15  A.  B.  R.  362,  142  Fed.  445  (C.  C.  A.  N.  Y.  reversing  14  A.  B. 
R.  226,  and  itself  affirmed  sub  nom.  Hiscock  v.  Varick  Bk.,  18  A.  B.  R.  9): 
^'The  decision  of  the  court  below  proceeded  not  only  upon  the  ground  that  the 
sale  was  unwarranted  by  the  terms  of  the  pledge,  but  also  upon  the'  ground  that 
having  been  after  the  filing  of  the  petition  in  bankruptcy  it  was  inoperative  and 
subject  to  the  supervision  and  control  of  the  court,  because  the  act  suspends 
the  exercise  of  the  pledgee's  remedy  pending  the  adjudication  of  bankruptcy. 

"By  the  present  Act,  the  title  of  the  trustee  is  vested  in  the  estate  of  the 
"bankrupt  'as  of  the  date  he  was  adjudged  a  bankrupt.'  We  are  of  opinion  that 
until  the  date  of  the  adjudication  a  lienor  or  pledgee  is  at  liberty  to  perfect 
any  title  which  the  nature  of  the  lien  permits.  Under  the  Act  of  1867,  no  lien 
■could  be  acquired  after  the  filing  of  the  petition  in  bankruptcy,  because  the  title 
•of  the  assignee  vested  as  of  the  commencement  of  the  proceeding  in  bankruptcy. 
Now  the  trustee  takes  the  property  of  the  bankrupt  in  the  condition  in  which 
he  finds  it  at  the  date  of  the  adjudication,  unless  it  has  bfeen  encumbered 
fraudulently  or  in  contravention  of  some  of  the  provisions  of  the  Act.  Under 
the  former  Act  there  are  many  decisions  that  a  lien  previously  acquired  could 
not  be  enforced  subsequent  to  the  commencement  of  the  proceeding,  except  with 
the  permission  of  the  bankruptcy  court.  The  Supreme  Court,  however,  refused 
to  sanction  these  decisions,  and  held  that  the  lienor  was  entitled  to  perfect  his 
title  and  enforce  his  rights  as  though  no  proceeding  had  been  commenced. 
Eyster  v.  Gaff,  91  U.  S.  521;  Jerome  v.  McCarter,  94  U.  S.  734.  The  change  in 
the  present  Act,  by  which  the  trustee's  title  is  that  only  which  exists  at  the 
date  of  the  adjudication,  removes  any  uncertainty  which  arose  under  the  Act 
of  1867.  It  was  intended,  we  think,  to  permit  all  legitimate  business  transac- 
tions between  a  debtor  and  those  dealing  with  him  to  be  carried  out  and  con- 
summated as  freely  until  he  has  been  adjudicated  a  bankrupt  as  though  no 
■proceeding  were  pending.  In  many  cases  the  proceeding  against  an  alleged  bank- 
rupt is  unfounded,  and  for  this  and  other  reasons  never  culminates  in  an  adjudi- 
cation. While  the  filing  of  a  petition  in,  bankruptcy  is  a  caveat  to  all  the  world, 
the  notice  ought  not  to  have  the  effect  of  paralyzing  all  business  dealings  with 
the  debtor,  or  to  prevent  lienors  or  pledgees  from  enforcing  their  contracts. 
This  is  its  practical  effect  if  the  rights  and  remedies  of  all  concerned  are  in 
suspense  until  it  can  be  ascertained  whether  an  adjudication  is  or  is  not  to 
follow  the  commencement  of  the  proceeding.  That  Congress  did  not  intend 
that  lienors  or  pledgees  should  be  prejudiced  in  enforcing  their  rights  by  the 
commencement  of  the  proceedings  in  bankruptcy  is  indicated  by  the  change 
made  in  the  present  Act  with  respect  to  the  proof  of  claims  by  secured  creditors. 
By  the  former  Act,  it  was, provided  that  a  secured  creditor  should  be  admitted 

15.    Inferentially,  obiter.  In  re  Castle  Braid  Co..  17  A    B    R    149    145  Fed    2''4 
(D.  C.  N.  Y.). 
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as  a  creditor  only  for  the  balance  of  his  debt  after  deducting  the  value  of 
the  pledged  property  ascertained  by  an  agreement  between  him  and  the 
assignee  in  bankruptcy,  or  by  a  sale  under  the  direction  of  the  court.  Under 
that  provision,  if  a  pledgee  sold  the  pledged  property  prior  to  the  appointment 
of  the  assignee,  or  without  the  permission  of  the  court,  he  was  precluded  from 
proving  his  claim  or  obtaining  any  share  of  the  bankrupt's  estate  to  which  he 
would  otherwise  have  been  entitled.  The  present  Act  provides  that  the  value 
of  his  security  may  be  determined,  among  other  methods,  by  converting  it  into- 
money,  pursuant  to  his  contract  rights,  and  thus  if  he  has  enforced  it  as  the 
contract  with  the  debtor  allowed,  he  is  permitted  to  prove  the  unsatisfied  bal- 
ance of  his  claim.  Section  57,  subdivision  h,  prescribes  several  modes  of  valua- 
tion, and  the  one  referred  to  is  exclusive  of  the  others  and  is  superfluous  and 
useless  unless  it  is  intended  to  authorize  the  creditor  without  interference  by 
the  trustee  or  the  court  to  value  his  own  security,  provided  he  turns  it  inta 
money,  'according  to  the  terms  of  th.e  agreement  pursuant  to  which'  it  was- 
delivered  to  him. 

"We  conclude  that  the  claim  against  the  individual  estate  should  have  been 
allowed  for  the  balance  claimed." 

At  any  rate,  in  the  absence  of  oppression  or  fraud.'® 

In  re  Brown,  5  A.  B.  R.  220  (D.  C.  Penn.) :  "I  do  not  pass  upon  the  ques- 
tion, whether  the  court  may  interfere  to  prevent  a  fraudulent  or  oppressive 
exercise  of  such  a  right.  No  such  exercise  is  threatened  in  the  present  case. 
It  is  agreed  that  the  creditors  intend  to  deal  fairly  with  the  property  pledged, 
and  will  make  an  honest  effort  to  sell  for  the  best  prices  that  can  be  obtained. 
This  being  so,  I  am  of  opinion  that  the  Bankrupt  Act  gives  the  court  no- 
authority  to  intervene  between  these  creditors  and  their  exercise  of  the  right 
to  sell  given  by  the  collateral  notes.  Each  of  these  creditors  has  a  lien,  which 
I  must  assume,  in  the  absence  of  evidence  to  the  contrary,  was  given  and 
accepted  in  good  faith  for  a  present  consideration,  and  not  in  contemplation 
of,  or  in  fraud  upon,  the  statute;  and  such  liens  are  declared  by  clause  'd'  of 
§  67  to  be  unaffected  by  the  act.  The  phrase  'unaffected  by  the  act'  may  per- 
haps be  too  broad.  Other  sections  do  affect  such  liens  in  some  respects  not 
now  material,  but  the  general  meaning  of  the  phrase  is  clear.  Such  liens  are 
left  as  the  act  finds  them,  and  (passing  the  question  whether  the  court  may 
interfere  in  the  case  of  a  fraudulent  or  oppressive  enforcement)  they  may  be 
proceeded  upon  according  to  their  terms. 

"It  was  argued  that  clause  'h'  of  §  57  gives  the  necessary  power  to  restrain 
and  regulate  the  creditors'  right  to  sell.     *     *     * 

"Assuming  that  this  clause  intends  to  do  something  more  than  provide  for  a 
method  of  determining  the  value  of  securities  held  by  secured  creditors,  if  such 
creditors  desire  to  ascertain  and  to  prove  a  possibly  unsecured  balance  of  their 
claims,  I  cannot  avoid  the  conclusion  that  the  court  is  only  permitted  to  inter- 
vene when  the  agreement  between  the  bankrupt  and  the  creditor  fails  to  pro- 
vide a  method  by  which  the  value  of  the  securities  may  be  ascertained — again 
reserving  the  question  of  the  court's  power  in,  the  case  of  a  fraudulent  or 
oppressive  conversion.  This  clause  seems  to  me  to  be  explicit.  The  value  of 
such  securities  is  to  be  ascertained  'by  converting  the  same  into  money  accord- 
ing to  the  terms  of  the  agreement  pursuant  to  which  such  securities  were 
delivered  to  such  creditors.'     If  there  be  no   such   agreement,   the   clause  then 

16.  HiEcock  V.  Varick  Bk.,  18  A.  B.  R.  8,  306  U.  S.  28  (affirming  In  re 
Mertens,  15  A.  B.  R.  362,  and  reversing  14  A.  B.  R.  226). 
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goes  on  to  say  that  the  value  is  to  be  ascertained  'by  such  creditors  and  the 
trustee,  by  agreement,  arbitration,  compromise  or  litigation,  as  the  court  may 
direct.  The  supervision  of  the  court  is  thus  confined  to  the  ascertainment  of 
value  where  the  bankrupt  and  his  creditor  have  themselves  failed  to  deal  with 
this  subject.  In  such  an  event  the  court  may  direct  how  the  value  is  to  be 
ascertained,  and  may  choose  among  the  methods  of  'agreement,  arbitration, 
compromise,  or  litigation,'  supervising  and  controlling  either  form  of  proceeding. 
"Clause  7  of  §  2,  giving  the  court  power  to  'cause  the  assets  of  bankrupts  to 
be  collected,  reduced  to  money  and  distributed,  and  determine  controversies  in 
relation  thereto,  except  as  herein  otherwise  provided,'  and  clause  15  of  the 
same  section,  giving  power  to  'make  such  orders,  issue  such  process  and  enter 
such  judgments,  in  addition  to  those  specifically  provided  for,  as  may  be 
necessary  for  the  enforcement  of  the  provisions  of  this  act,'  must,  of  course, 
be  read  in  connection  with  the  rest  of  the  statute,  and  are  necessarily  qualified 
by  such  provisions  as  are  to  be  found  in  clause  'd'  §  67,  concerning  liens,  and  by 
clause  'h'  of  §  57,  concerning  the  method  of  ascertaining  the  value  of  securities 
held  by  creditor." 

And  the  court  will  nof  enjoin  the  exercise  of  the  right  to  sell.'-'' 

§  761.  Unless  Oppressively  or  Unfairly  Exerrcised. — But  the  court 
will  interfere  with  or  declare  void  any  oppressive,  unfair,  or  fraudulent 
exercise  of  the  power  given  by  the  terms  of  the  agreement.^* 

Obiter,  Hiscock  v.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  28:  "Of  course  where 
there  is  fraud  or  a  proceeding  contrary  to  the  contract  the  interposition  of  the 
court  might  properly  be  invoked." 

Obiter,  In.  re  Mertens,  15  A.  B.  R.  368  (C.  C.  A.  N.  Y.,  affirmed  sub  nom.  His- 
cock V.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  28) :  "Doubtless  the  pledgee  cannot 
avail  himself  of  his  authority,  however  unlimited,  to  sacrifice  the  property  wan- 
tonly, or  to  purchase  it  himself  at  a  valuation  so  inadequate  as  to  suggest  a 
fraudulent  purpose." 

But  the  burden  of  proving  the  unfairness  or  oppression  rests  on  the 
trustee.^' 

Impliedly,  Hiscock  v.  Varick  Bk,  18  A.  B.  R.  9,  206  U.  S.  28:  "The  trustee  did 
not  offer  to  prove  that  others  were  prepared  to  purchase  and  might  have  done 
so  but  for  want  of  information,  or  that  the  policies  had  a  greater  value  than  was 
realized  at  the  sale,  or  that  he  was  prepared  to  redeem  the  pledge  for  the 
benefit  of  the  estate,  nor  did  he  oiler  to  do  so.  There  was  nothing  in  the 
evidence  tending  to  show  a  wanton  sacrifice  or  an  intention  to  buy  in  at  so 
inadequate  a  price  as  to  justify  the  inference  of  a  fraudulent  purpose.  *  *  * 
Clearly  there  is  nothing  on  the  face  of  the  record  to  justify  a  charge  of  fraud 
on  account  of  inadequacy." 

And  sales,  unfairly  or  oppressively  made  thereunder,  even  if  made  be- 
fore adjudication  (perhaps  if  after  the  petition  is  filed),  may  be  declared 

17.  In  re  Brownj  5  A.  B.  R.  220  (D.  C.  Pa.).  But  compare,  contra.  In  re 
Cobb,  3  A.  B.  R.  129,  96  Fed.  281  (D.  C.  N.  Car.). 

18.  In  re  Mertens,  14  A.  B.  R.  226  (D.  C.  N.  Y.,  reversed,  on  the  facts,  in  15 
A.  B.  R.  362);  compare.  In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  138 
Fed.  625  (C.  C.  A.  Calif.). 

19.  In  re  Mertens,  15  A.  B.  R.  368,  142  Fed.  445  (C.  C.  A.  N.  Y.,  affirmed  sub 
nom.  Hiscock  v.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  28). 
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ineffectual  for  determining  the  value  of  securities,  when  the  creditor  later 
presents  his  claim  for  allowance.^" 

And  the  State  law  is  to  determine  the  propriety  of  the  stipulated  method. 

Hiscock  V.  Varick  Bk,  18  A.  B.  R.  6,  206  U.  S.  38:  "The  (piestions  of  the  ex- 
tent and  validity  of  the  pledge  were  local  questions,  and  the  decisions  of  the 
courts  of  New  York  are  to  be  followed  by  this  court.  *  *  ♦  Here  there  was  an 
absolute  power  of  sale,  coupled  with  an  interest.  The  bank  had  had  both  title 
and  possession  of  the  policies  for  a  period  of  more  than  two  years  before  the 
filing  of  the  petition.  It  had  a  valid  debt  against  both  the  copartnership  and 
individual  estates,  which  is  not  questioned.  It  .could,  therefore,  make  a  sale, 
under  the  power  granted,  and  transfer  title  in  its  own  name.  Numerous  deci- 
sions of  the  Court  of  Appeals  of  the  State  of  New  York  sustain  contracts  of 
pledge  waiving  the  right  of  the  pledgor  to  exact  strict  performance  of  the 
common-law  duties  of  a  pledgee.  In  the  absence  of  fraud,  the  pledgee  may  buy 
at  his  own  sale  held  without  notice,  or  demand,  or  advertisement,  when  power 
so  to  do  is  expressly  granted  by  the  pledgor." 

§  762.  Which  of  Remaining  Four  Methods,  Left  to  Count's  Discre- 
tion.— Which  one  of  the  four  remaining  methods  should  be  adopted  is  left 
to  the  discretion  of  the  court.^^ 

§  763.  Preliminary  Determination  of  Values  for  Voting  Purposes. 

— For  the  purpose  of  permitting  the  creditor  to  participate  in  creditors' 
meetings  held  prior  to  the  determination  of  the  values  of  their  securities  in 
the  above  manner,  the  claims  of  secured  creditors  may  be  allowed — tem- 
porarily, so  to  speak — in  such  amounts  as  the  court  may  estimate  to  be  the 
deficit.22  This  is  an  exception  to  the  rule  that  any  "provisional"  allowance 
of  a  claim  is  ineffective  in  bankruptcy. 

§  764.  No  Judgment  in  Bankruptcy  Proceedings  against  Claimant 
for  Excess  of  Security. — Where  the  value  of  the  security  is  determined 
to  be  greater  than  the  amount  of  the  debt  secured,  no  judgment  for  the 
excess  may  be  entered  in  the  bankruptcy  proceedings  in  favor  of  the  estate 
against  the  claimant :  he  is  an  adverse  claimant  in  possession  who  may  be 
reached  only  by  plenary  action.^^ 

§  765.  Withdrawing  Claims  Filed  as  Unsecured  and  Refiling  as  Se- 
cured.— A  creditor  may  withdraw  the  proof  of  his  claim  as  unsecured  and 
may  substitute  one  as  secured  ;2*  but  leave  so  to  do  may,  in  proper  cases,, 
be  refused. 25 

20.  In  re  Mertens,  14  A.  B.  R.  226  (D.  C.  N.  Y.,  reversed,  on  the  facts,  in  13- 
A.  B.  R.  362). 

21.  Bankr.  Act,  §  57  (h). 

22.  Bankr.  Act,  §  57  (e). 

23.  Fitch  V.  Richardson,  16  A.  B.  R.  835  (C.  C.  A.  Mass.);  see  post,  "Conflict 
of  Jurisdiction,  Adverse  Claimants,"  §  1679.  Compare,  post,  §■  1694;  compare, 
also,  §§  1187,  1188. 

24.  In  re  Friedman,  1  A.  B.  R.  510  (Ref„  since,  D.  C.  N.  Y.).  See  ante,  ch. 
XX,  "Proof  of  Claims,"  "Withdrawal  of  Claims."  §  623. 

25.  In  re  Wilder,  3  A.  B.  R.  761,  101  Fed.  104  (D.  C.  N.  Y.),  in  note.  See- 
ante,  ch.  XX,  "Proof  of  Claims,"  §  621. 
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§  766.  Proof  of  Secured   Debt   as   Unsecured,   Waiver   or   Not. 

— Proof  of  a  secured  debt  as  unsecured  may,  but  does  not  necessarily, 
amount  to  a  waiver  of  the  security.^^ 

Kohout  V.  Chaloupka,  11  A.  B.  R.  267  (Neb.  Sup.  Ct.) :  "The  rule  invoked 
by  plaintiff  in  error  to  sustain  his  position  is,  of  course,  well  settled,  namely, 
that  a  creditor  of  a  bankrupt  may  either  directly  or  indirectly  waive  his  security, 
and  prove  his  claim  as  unsecured;  a^  where  a  creditor,  by  judgment  execution, 
attachment,  or  creditor's  suit,'  proves  his  claim  without  disclosing  his  lien,  in 
which  event  he  will  not  subsequently  be  permitted  to  enforce  it,  but  will  be 
deemed  to  have  waived  it." 

It  is  a  waiver  of  the  security  if  made  with  knowledge  of  the  facts ;  but 
even  an  express  relinquishment  of  securities  made  in  ignorance  of  facts  may 
not  be  a  waiver. ^'^  And  where  no  one  has  been  caused  to  change  his  posi- 
tion thereby  the  claim  may  be  withdrawn  and  one  proving  the  debt  as  se- 
cured be  substituted. 2*  And  the  creditor  may  be  re-instated  in  the  security 
so  relinquished,  where  the  estate  will  be  left  no  worse  off  than  if  the  se- 
curity had  not  been  originally  relinquished.  And  a  relinquishment  made  in 
ignorance  or  mistake  of  law  also  is  not  necessarily  a  waiver  ;28  thus,  the 
relinquishment  of  a  seat  on  the  stock  exchange,  where  it  was  relinquished 
under  misapprehension  of  law  as  to  such  property  passing.** 

§  767.  Security  Surrendered,  Claim  Allowed  without  Deduction. 

— If  the  security  is  surrendered,  the  claim  may  be  allowed  without  de- 
duction.^ ^ 


26.  In  re  Friedman,  1  A.  B.  R.  510  (Ref.,  since,  D.  C.  N.  Y.);  instance,  held 
waiver,  obiter,  In  re  Downing,  15  A.  B.  R.  425  (D.  C.  Ky.). 

27.  Hutchinson  v.  Otis,  8  A.  B.  R;  382,  115  Fed.  937  (C.  C.  A.  Mass.,  affirmed 
in  10  A.  B.  R.  135):  Where,  within  four  months  before  the  filing  of  a  bank- 
ruptcy petition,  a  nonresident  creditor  brought  two  garnishee  suits  against  the 
bankrupt  in  other  States;  and  collected  his  judgments;  but  afterwards  had  to  '-a- 
turn  them  to  the  trustee,  the  creditor  meanwhile  voluntarily  relinquishing  his 
garnishment  security  under  misapprehension  as  to  bankruptcy. 

28.  In  re  Friedman,  1  A.  B.  R.  510  (Ref.,  since,  D.  C.  N.  Y.). 

29.  In  re  Swift,  7  A.  B.  R.  117,  111  Fed.  507  (D.  C.  Mass.);  obiter,  Hutchin- 
son V.  Otis,  8  A.  B.  R.  382,  115  Fed.  937  (C.  C.  A.  Mass.,  affirmed  in  10  A.  B.  R. 
135). 

30.  In  re  Swift,  7  A.  B.  R.  117,  111  Fed.  503  (D.  C.  Mass.). 

31.  In  re  Eagles  &  Crisp,  3  A.  B.  R.  735,  99  Fed.  695  (D.  C.  N.  Car.);  In  re 
Hurlbutt,  Hatch  &  Co.,  16  A.  B.  R.  198  (C.  C.  A.  N.  Y.). 

Proving  Debt  as  Secured  but  Allowance  Made  without  Deduction,  No  Waiver 
of  Security  in  Subsequent  Sale  and  Marshaling  of  Liens. — Where  a  creditor  has 
duly  proved  his  claim ,  as  secured,  -but  the  order  of  allowance  allows  it  at  its 
face  without  deduction  for  the  value  of  securities  it  will  not  effect  a  waiver  oi 
the  security  in  the  subsequent  marshaling  of  the  assets  and  their  sale.  It  will 
be  presumed  the  referee  recognized  the  existence  of  the  security  but  determined 
its  value,  for  the  purpose  of  participation  in  creditors'  meetings,  to  be  nothing. 

Bassett  v.  Thackara,  16  A.  B.  R.  787,  72  N.  J.  L.  81,  60  Atl.  39.  This  decision 
should  have  referred  to  Bankr.  Act,  §  57  (e),  rather  than  §  57  (h).  The  sale 
was  itself  a  compliance  with  §  57  (h). 
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SUBDIVISION   "b." 

Allowability  of  Claims  of  Creditors  Holding  Voidable  Pref- 
erences. 

§  768.  Surrender  of  "Preferences"  Prerequisite  to  Allowance. — 

Claims  of  creditors  holding  voidable  preferences  are  not  "allowable"  unless 
the  preferences  are  surrendered.^^ 

One  of  the  most  important  features  of  bankruptcy  law  is  its  treatment 
of  creditors  who  have  received  preferences.  The  questions  relating  to  this 
subject  are  so  complex,  varied  and  withal  so  very  important  that  their  con- 
sideration will  be  postponed  until  consideration  of  the  general  subject  of 
preferences  is  reached.^* 

It  is  sufficient  now  to  state  that  if  a  creditor  or  his  agent  has  received 
a  preference  within  four  months  preceding  the  bankruptcy  and  has  re- 
ceived it  when  he  has  had  reasonable  cause  for  believing  that  the  debtor 
.intended  thereby  to  give  a  preference,  such  creditor's  claim  shall  not  be 
allowed  until  the  preference  has  been  surrendered. 

§  769.  Preference  Surrendered,  Claim  "Allowable." — Such  claim 
may  be  allowed  if  the  preference  is  surrendered.^* 

§  770.  Not  Voluntarily  Surrendered  but  Only  on  Litigation,  Yet 
Allowable. — If  the  preference  is  not  voluntarily  surrendered  but  only  after 
litigation  has  ended  by  recovery  of  the  preference,  yet  it  may  then  be  "al- 
lowed."35 

Keppel  V.  Tiffiin  Sav.  Bk.,  13  A.  B.  R.  553,  197  U.  S.  356:  "On  the  one 
hand,  it  is  insisted  that  a  creditor  who  has  not  surrendered  a  preference  until 
compelled  to  do  so  by  the  decree  of  a  court  cannot  be  allowed  to  prove  any 
claim  against  the  estate.  On  the  other  hand,  it  is  urged  that  no  such  penalty 
is  imposed  by  the  Bankrupt  Act,  and  hence  the  creditor,  on  an  extinguishment 
of  a  preference,  by  whatever  means,  may  prove  his  claims.  These  contentions 
must  be  determined  by  the  text,  originally  considered,  of  §  57g  of  the  Bankrupt 
Act,  providing  that  'the  claims  of  creditors  who  have  received  preferences 
shall  not  be  allowed  unless  such  creditors  shall  surrender  their  preferences.' 
We  say  by  the  text  in  question,  because  there  is  nowhere  any  prohibition  against 

32.  Bankr.  Act,  §  57  (g) :  "The  claims  of  creditors  who  have  received  prefer- 
ences shall  not  be  allowed  unless  such  creditors  shall  surrender  their  prefer- 
ences." 

In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  527,  142  Fed.  334  (D.  C.  Mich.) ;  In  re 
Eagles  &  Crisp,  3  A.  B.  R.  735,  99  Fed.  605  (D.  C.  N.  Car.);  In  re  Malino,  8 
A.  B.  R.  205,  118  Fed.  368  (D.  C.  N.  Y.);  In  re  Conhaim,  3  A.  B.  R.  249,  97  Fed. 
934  (D.  C.  Wash.). 

33.  Post,  §  1271,  et  seq.  Such  claims  may  be  "provable"  although  not  "allow- 
able," ante,  §  632.  And  demand  upon  the  creditor  to  surrender  the  preference  is 
not  essential.  Obiter,  Eau  Claire  Nat'l  Bk.  v.  Jackman,  17  A.  B.  R.  683, 
—  U.  S.  — . 

34.  Bankr.  Act,  §  57  (g).  In  re  Chaplin,  8  A.  B.  R.  131,  115  Fed.  163  (D.  C. 
Mass.).  In  this  case  there  occurs  an  instance  of  the  confusion  of  terms  "proved'" 
and  "allowed." 

35.  Eau  Claire  Bk.  v.  Jackman,  17  A.  B.  R.  683,  304  U.  S.  522;  In  re  Oppe.a- 
heimer,  15  A.  B.  R.  367,  140  Fed.  51  (D.  C.  Iowa). 
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the  proof  of  a  claim  by  a  creditor  who  has  had  a  preference,  where  the 
preference  has  disappeared  as  the  result  of  a  decree  adjudging  the  preferences 
to  be  void,  unless  that  result  arises  from  the  provision  in  question.  We  say 
also  from  the  text  as  originally  considered,  because,  although  there  are  some 
decisions,  under  the  Act  of  1898,  of  lower  Federal  Courts,  which  are  referred 
to  in  the  margin,  denying  the  right  of  a  creditor  to  prove  his -claim,  after  the 
surrender  of  a  preference  by  the  compulsion  of  a  decree  or  judgment,  such 
decisions  rest  not  upon  an  analysis  of  the  text  of  the  Act  of  1898  alone  con- 
sidered, but  upon  what  were  deemed  to  have  been  analogous  provisions  of  the 
Act  of  1867  and  decisions  thereunder.  We  omit,  therefore,  further  reference  to 
these  decisions,  as  we  shall  hereafter  come  to  consider  the  text  of  the  present 
act  by  the  light  thrown  upon  it  by  the  Act  of  1867  and  the  judicial  interpreta- 
tion which   was  given  to  that  Act.     *     *     * 

"We  think  it  clear  that  the  fundamental  purpose  of  the  provision  in  question 
was  to  secure  an  equality  of  distribution  of  the  assets  of  a  bankrupt  estate. 
This  must  be  the  case,  since,  if  a  creditor  having  a  preference  retained  the 
preference,  and  at  the  same  time  proved  his  debt  and  participated  in  the  dis- 
tribution of  the  estate,  ahd  advantage  would  be  secured,  not  contemplate4  by 
the  law.  .  Equality  of  distribution  being  the  purpose  intended  to  be  affected  by 
the  provision,  to  interpret  it  as  forbidding  a  creditor  from  proving  his  claim 
after  a  surrender  of  his  preference,  because  such  surrender  was  not  voluntary, 
would  frustrate  the  object  of  the  provision,  since  it  would  give  the  bankrupt 
estate  the  benefit  of  the  surrender  or  cancellation  of  the  preference,  and  yet 
deprive  the  creditor  of  any  right  to  participate,  thus  creating  an  inequality. 
But  it  is  said,  although  this  be  true,  as  the  statute  is  plain,  its  terms  can  not  be 
disregarded  by  allowing  that  to  be  done  which  it  expressly  forbids.  This  rests 
upon  the  assumption  that  the  word  'surrender'  necessarily  implies  only  volun- 
tary action,  and  here  excludes  the  right  to  prove  where  the  surrender  is  the 
result  of  a  recovery  compelled  by  judgment  or  decree. 

"The  word  'surrjnder,'  however,  does  not  exclude  compelled  action,  but,  to 
the  contrary,  generally  implies  such  action.  That  this  is  the  primary  and 
commonly  accepted  meaning  of  the  word  is  shown  by  the  dictionaries.  Thus, 
the  Standard  dictionary  defines  its  meaning  as  follows: 

"  '1.  To  yield  possession  of  to  another  upon  compulsion  or  demand,  or  under 
pressure  of  a  superior  force,  give  up,  especially  to  an  enemy  in  warfare;  as,  to 
surrender  an  army  or  a  fort.' 

"And  in  Webster's  International  Dictionary  the  word  is  primarily  defined 
in  the  same  way.  The  word,  of  course,  also  sometimes  denotes  voluntfary 
action.  In  the  statute,  however,  it  is  unqualified,  and  generic,  and  hence  em- 
braces both  meanings..  The  construction  which  would  exclude  the  priiriary 
meaning,  so  as  to  cause  the  word  only  to  embrace  voluntary  action,  would 
read  tnto  the  statute  a  qualification,  and  this  in  order  to  cause  the  provision  to 
be  in  conflict  with  the  purpose  which  it  was  intended  to  accomplish — equality 
among  creditors.  But  the  construction  would  do  more.  It  would  exclude  the 
natural  meaning  of  the  word  used  in  the  statute,  in  order  to  create  a  penalty, 
although  nowhere  expressly  or  even  by  clear  implication  found  in  the  statute. 
This  would  disregard  the  elementary  rule  that  a  penalty  is  not  to  be  readily 
implied,  and,  on  the  contrary,  that  a  person  or  corporation  is  not  to  be  sub- 
jected to  a  penalty  unless  the  words  of  the  statute  plainly  impose  it.  Tiflfany  v. 
National  Bank,  18  Wall.  409,  410,  SI  L.  Ed.  862,  863.  If  it  had  been  contemplated 
that  the  word  'surrender'  should  entail  upon  every  creditor  the  loss  of  power 
to  prove  his  claims  if  he  submitted  his  right  to  retain  an  asserted  preference 
to  the  courts  for  decision,  such  purpose  could  have  found  ready  expression  by; 
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qualifying  the  word  'surrender'  so  as  to  plainly  convey  such  meaning;  Indeed, 
the  construction  which  would  read  in  the  qualification  would  not  only  create 
a  penalty  alone  by  judicial  action,  but  would  necessitate  judicial  legislation  in 
order  to  define  what  character  and  degree  of  compulsion  was  essential  to  pre- 
vent the  surrender  in  fact  from  being  a  surrender  within  the  meaning  of  the 
section. 

"It  is  argued,  however,  that  courts  of  bankruptcy  are  guided  by  equitable 
considerations,  and  should  not  permit  a  creditor  who  has  retained  a  fradulent 
preference  until  compelled  by  a  court  to  surrender  it,  to  prove  his  debt,  and 
thus  suffer  no  other  loss  than  the  cost  of  litigation.  The  fallacy  lies  in  assuming 
that  courts  have  power  to  inflict  penalties,  although  the  law  has  not  imposed 
them.  Moreover,  if  the  statute  be  interpreted  as  it  is  insisted  it  should  be,  there 
would  be  no  distinction  between  honest  and  fraudulent  creditors,  and  there- 
fore every  creditor  who  in  good  faith  had  acquired  an  advantage  which  the 
law  did  not  permit  him  to  retain  would  be  subjected  to  the  forfeiture  simply 
because  he  had  presumed  to  submit  his  legal  rights  to  a  court  for  determination. 
And  this  accentuates  the  error  in  the  construction,  since  the  elementary  prin- 
ciple is  that  courts  are  created  to  pass  upon  the  rights  of  parties,  and  that  it  is 
the  privilege  of  the  citizen  to  submit  his  claims  to  the  judicial  tribunals — 
especially  in  the  absence  of  malice  and  when — acting  with  probable  cause — 
without  subjecting  himself  to  penalties  of  an  extraordinary  character. 
The  violation  of  this  rule,  which  would  arise  from  the  construction, 
is  well  illustrated  by  this  case.  Here,  as  we  have  seen,  it  is  found  that  the 
bank  acted  in  good  faith,  without  knowle^dge  of  the  insolvency  of  its'  debtor  and 
of  wrongful  intent  on  his  part,  and  yet  it  is  asserted  that  the  right  to  prove  its 
lawful  claims  against  the  bankrupt  estate  was  forfeited  simply  because  of  the 
election  to  put  the  trustee  to  proof,  in  a  court,  of  the  existence  of  the  facts 
made   essential  by  the  law  to  an  invalidation  of  .the   preference. 

"We  are  of  opinion  that,  originally  considered,  the  surrender  clause  of  the 
statute  was  intended  simply  to  prevent  a  creditor  from  creating  inequality  in 
the  distribution  of  the  assets  of  the  estate  by  retaining  a  preference,  and  at 
the  same  time  collecting  dividends  from  the  estate  by  the  proof  of  his  claim 
against  it,  and  consequently  that  whenever  the  preference  has  been  abandoned 
or  yielded  up,  and  thereby  the  danger  of  inequality  has  been  prevented,  such 
creditor  is  entitled  to  stand  on  an  equal  footing  with  other  creditors  and  prove 
his  claims." 

§  771.  Allowable  If  Not  Surrendered  until  Adverse  Ruling  by  Ref- 
eree When  Presented  for  Allowance. — The  rule  is  the  same  wfhether 
the  compulsory  surrender  be  accomplished  by  independent  action 
outside  of  the  bankruptcy  proceedings  or  by  orders  made  in  the  bankruptcy 
proceedings  themselves  by  the  referee  disallowing  the  claim. 

In  re  Oppenheimer,  15  A.  B.  R.  267,  140  Fed.  51  (D.  C.  Iowa) :  "A  creditor 
does  not  lose  the  right  to  prove  his  claim  by  submitting  to  the  judgment  of 
the  court  the  question  of  the  validity  of  alleged  preferential  payments." 

§  772.  If  Disallowed  in  Bankruptcy  Proceedings  Order  to  Fix 
Time  for  Surrender  and  Allowance. — If  the  claim  is  disallowed  in  the 
bankruptcy  proceedings  themselves  on  the  ground  of  a  preference  received, 
the  order  of  disallowance  should  fix  a  time  within  which  the  creditor  might 
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surrender  his  preference  and  have  his  claim  allowed;  and  it  is  error  to 
fail  to  give  the  creditor  an  opportunity  to  surrender  the  preference. 

In  re  Oppenheimer,  15.  A.  B.  R.  367,  140  Fed.  51  (D.  C.  Iowa) :  "The  referee, 
on  finding  that  the  payments  were  in  fact  voidable  preferences,  because  made 
within  the  four  months '  immediately  preceding  the  filing  of  the  petition  in 
bankruptcy,  sihould  have  fixed  a  reasonable  time  within  which  the  petitioners, 
might  surrender  the  preferences  and  have  their  claims  allowed,  and,  if  the 
preferences  were  not  so  surrendered,  then  reject  the  claims,  as  provided  by 
Bankruptcy  Act.  It  was  error,  therefore,  to  reject  the  claims  without  giving 
the  petitioners  an  opportunity  to  surrender  the  preferences,  if  in  fact  the  pay^ 
ments   are   such." 

§  77Z.  But  Surrender  Not  Requisite  to  Validity  6f  Different  Lien 
on  Marshaling  Liens  for  Sale — Requisite  Only  When  Allowance  to 
Share  in  Dividends  Sought. — But  the  requirement  of  surrender  of  prefer- 
ences as  a  pre-requisite  applies  simply  when  allowance  to  share  in  dividends 
is  sought ;  and  liens,  themselves  not  preferences,  will  not  be  denied  validity 
in  the  marshaling  of  assets  or  distribution  of  proceeds  of  sale  because  of 
the  fact  that  the  lienholder  may  have  received,  on  a  distinct  transaction,  a. 
preference  which  he  does  not  surrender.-'"' 

§  774.  Surrender  Where  Not  Void  under  Act  but  under  Greneral 
Equity  Principles. — The  rule  has  been  announced  in  one  case  where  a. 
creditor  received  a  secret  preference  in  a  composition  agreement  made  with 
creditors  before  bankruptcy  that,  on  ordinary  principles  of  equity  and  not 
by  virtue  of  any  express  provision  of  the  Bankruptcy  Act,  such  preference 
must  be  surrendered  before  allowance  of  the  claira.^^ 

§  775.  Allowability  of  Claims  of  Fraudulent  or  Preferential  Trans- 
ferees after  Setting  Aside  Transfers. — After  a  transfer  has  been  set 
aside  in  the  State  court  at  the  suit  oi  the  trustee  as  preferential  or  fraud- 
ulent, the  claim  of  the  transferee  for  reimbursement  of  consideration  is 
allowable  against  the  transferror's  bankrupt  estate,  if  he  be  not  guilty  of  ac- 
tual fraud  but  only  of  constructive  fraud.^* 
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CEEDINGS. 

§  776.  Allowability  Where  Lien  by  Legal  Proceedings  within  Pour 
Months. — Claims  of  creditors  for  which  a  lien  has  been  obtained  on  the 
bankrupt's  property  by  legal  proceedings  within  four  months  of  tlie  bank-- 

36.  In  re  Franklin,  18  A.  B.  R.  218  (D.  C.  N.  Car.). 

37.  In  re  Chaplin,  8  A.  B.  R.  121,  115  Fed.  162  (D.  C.  Mass.). 

38.  Barber  v.  Coit,  16  A.  B.  R.  419,  144  Fed.  381  (C.  C.  A   Ohio) 
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ruptcy  and  while  the  debtor  was  insolvent  may  be,  nevertheless,  allowed 
upon  surrender  of  the  lien.'® 

In  re  Richard,  2  A.  B.  R.  512,  513,  94  Fed.  633  (D.  C.  N.  Car.):  "There  is 
no  denial  of  respondents'  'debt,'  as  defined  in  §  1  (11),  nor  allegation  that 
there  was  any  actual  fraud  in  obtaining  the  judgments— only  such  fraud  of  the 
Bankrupt  Law  as  vitiates  any  lien  acquired.  The  debts  are  due.  Respondents 
have  received  and  can  receive  no  preference,  lien,  or  advantage  by  reason  of  or 
under  the  judgments  of  the  magistrate's  court.  They  are  nullities  in  this  court 
tc  this  extent,  but  they  establish  the  debt.  *  *  *  The  respondents  must 
pay  the  cost  in  the  State  court,  and  refund  what  has  been  collected  under  these 
proceedings.  They  are  still  creditors  of  the  bankrupt,  after  a  fruitless  fight. 
They  have  gained  no  advantage  and  acquired  no  lien,  but  are  still  creditors 
unsecured.  Should  they  be  punished  by  a  loss  of  their  debts  because  they  were 
vigilant?  The  law  does  not  so  provide.  *  *  *  They  are  creditors,  and,  on  a 
surrender  of  the  amount  collected  of  the  bankrupt  estate,  are  entitled  to  prove 
their  claims  as  other  unsecured  creditors." 

Such  claims  may  be  "provable."*" 

The  subject  of  the  rights  of  parties  where  liens  have  been  obtained  upon 
the  property  of  the  bankrupt,  by  legal  proceedings  within  four  months 
of  the  bankruptcy,  and  while  the  bankrupt  was  insolvent,  is  one  of  the  most 
important  subjects  in  bankruptcy.* ^  Suffice  it  to  say  here,  such  claims  are 
provable,  if  in. their  nature  they  belong  to  any  of  the  classes  of  debts  men- 
tioned in  §  63.  They  are  also  "allowable,"  because  it  is  the  lien  that  is  ren- 
<1ered  null  and  void  by  the  bankruptcy,  and  the  claim  itself  is  not  barred 
from  allowance. 

§  777.  Judgments,  Whose  Liens  Null  under  §  67  "f,"  Neverthe- 
less "Allowable." — Thus,  judgments,  whose  liens  are  rendered  null  and 
void  under  §  67  (f)  as  operating  to  create  such  liens,  are  nevertheless 
themselves  allowable,  it  being  the  judgment  lien  and  not  the  judgment  itself 
tJjat  is  affected.*  2 

§  778.  Judgment  Remains  and  Is  Res  Judicata. — Indeed,  the  judg- 
ment remains  res  judicata,  so  far  as  it  determines  the  validity  of  the  claim, 
although  its  lien  is  dissolved  by  the  bankruptcy  adjudication.*' 

Impliedly,  Pepperdine  v.  Bk.  of  Seymour,  10  A.  B.  R.  575  (Mo.  Ct.  App.): 
"A  proper  construction  of  the  Bankrupt  Act  makes  it  evident  that  the  pref- 
erential lien  of  a  judgment,  where  a  lien  is  obtained  as  the  effect  of  a  judgment, 
was  intended  to  be  destroyed  by  the  adjudication  in  bankruptcy,  but  the  purpose 
of  the  law  was  not  to  render  void  the  judgment  itself  as  such." 

39.  In  re  Scully,  5  A.  B.  R.  716,  108  Fed.  372  (D.  C.  Pa.).  In  this  case,  sur- 
render of  the  lien  was  not  adverted  to  as  a  prerequisite. 

40.  See  ante,  ch.  XXI,  "Provable  Claims,"  Div.  1,  §  632..  Also,  ante,  part  II, 
ch.  II,  "Parties  and  Petition  in  Involuntary  Bankruptcy,"  Div.  1,  "Proper  Par- 
ties," §  234. 

41.  It  will  be  later  more  fully  discussed,  see  post,  "Liens  by  Legal  Proceed- 
ings Nullified  by  Bankruptcy,"  §  1429,  et  seq. 

42.  In  re  Richard,  2  A.  B.  R.  "512,  94  Fed.  633  (D.  C.  N.  Car.) ;  impliedly,  Pep- 
perdine V.  Bk.  of  Seymour,  10  A.  B.  R.  575  (Mo.  Ct.  App.). 

43.  In  re  Richard.  2  A.  B.  R.  512.  94  Fed.  633  CD.  C.  N.  Car.). 
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§  779.  Nevertheless,  Lien  to  Be  Surrendered  before  Claim  Al- 
lowable.— It  seems,  furthermore,  that  the  creditor  should  formally  relin- 
quish his  lien  obtained  by  the  legal  proceedings  before  his  claim  should  be 
allowed.** 

Division  2. 
Allowability  of  Claims  as  Affected  by  Their  Validity. 

§  780.  Validity  of  Claims  Determined,  in  General,  by  State  Law. 

— Unless  repugnant  to  the  peculiar  provisions  of  the  Bankrupt  Act,  the 
validity  of  claims  is  to  be  determined  by  the  law  of  the  State.*^ 

In  re  Worth,  13  A.  B.  R.  570,  130  Fed.  927  (D.  C.  Iowa) :  "The  notes  *  *  * 
being  Iowa  contracts,  and  payable  in  Iowa,  are.  to  be  governed  by  the  laws 
of  that  state  relating  to  usury." 

In  re  Talbott,  7  A.  B.  R.  29,  110  Fed.  .924  (D.  C.  Mass.) :  "The  provability 
of  a  wife's  claim  must  depend  upon  its  enforceability,  either  at  law  or  in 
equity  in  the  courts  of  the  State." 

As  interpreted  by  its  highest  tribunal.''* 

In  re  Worth,  12  A.  B.  R.  572  (D.  C.  Iowa)  r  "The  construction  of  a  local 
statute  by  the  highest,  court  of  the  State  is,  under  the  familiar  rule,  controlling 
upon  the  federal  courts  in  such  State." 

Except  upon  matter  of  general  law  the  state  decisions  will  be  followed. 
But  upon  questions  of  common  law  and  not  of  statute,  the  state  decisions 
may  not  be  followed.*^ 

§  781.  Judicial  Notice  of  State  Law. — And  the  bankruptcy  court  will 
take  judicial  notice  of  the  State  law.*^ 

§  782.  Trustee  Entitled  to  AU  Objections  Bankrupt  Might  Have 
Urged,-  but  Not  Limited  to  Such. — The  trustee  is  entitled  to  urge  all  the 
objections  the  bankrupt  might  have  urged.  But  the  right  of  one  creditor 
to  object  to  another's  claim  is  not  limited  to  objections  which  the  bankrupt 
might  himself  have  raised,  but  includes  those  where  the  transaction  con- 
travenes the  peculiar  provisions  of  the  bankruptcy  act  relative  to  prefer- 
ences and  void  legal  liens  obtained  within  the  four  months  of  bankruptcy, 
and  where  the  transaction  would  be  void  against  creditors  had  there  been 

44.  In  re  Richard,  3  A.  B.  R.  512,  94  Fed.  633  (D.  C.  N.  Car.);  inferentially 
(as  to  such  creditors'  right  to  maintain  involuntary  petition  without  offer  to  sur- 
render), see  "Parties  and  Petition  in  Involuntary  Bankruptcy,"  §  234. 

45.  First  Nat'l  Bk.  v.  Altman,  Miller  &  Co.,  12  A.  B.  R.  12  (Ref.  Ohio) ;  In  re 
Tucker,  13  A.  B.  R.  594,  131  Fed.  64  (D.  C.  Mass.);  In  re  Trombly,  16  A.  B.  R. 
599  (Ref.  Vt.).  But  compare,  contra,  as  to  wife's  claims  in  Massachusetts, 
James  v.  Gray,  12  A.  B.  R.  573,  131  Fed.  401  (C.  C.  A.  Mass.),  refusing  to  follo^v 
In  re  Talbott,  7  A.  B.  R.  29,  110  Fed.  924  (D.  C.  Mass.). 

46.  But  compare,  James  v.  Gray,  12  A.  B.  R.  573,  131  Fed.  401  (C.  C.  A.  Mass.). 

47.  In  re  Hess,  14  A.  B.  R.  559,  134  Fed.  109  (Ref.  Pa.,  affirmed  by  D.  C). 

48.  Iti  re  Trombly,  16  A.  B.  R.  sag  (Ref.  Vt.). 
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no  bankruptcy  proceedings.  Otherwise,  however,  the  creditor  is  restricted 
to  objections  whi<!h  the  bankrupt  himself  might  have  raised.*® 

§  783.  Creditors  and  Trustee  Bound  by  Bankrupt's  Contracts  and 

Acts.^The  trustee  is  bound  by  the  bankrupt's  contracts  and  acts.^"  Ex- 
cept where  fraud  exists  or  special  rights  are  given  by  the  provisions  of  the 
Bankruptcy  Act  to  the  trustee. 


Ai,i:,ow ABILITY  AS  Afpbcted  by  Statute  op  Limitations. 

f  734.  Statute  of  Limitations  as  Defense  to  Allowance. — The  stat- 
iite  of  limitations  may  be  interposed  against  the  allowance  of  a  claim.^^ 

§  785.  Trustee's  Duty  to  Interpose  It. — It  is  the  trustee's  duty  to  in- 
terpose it.s2 

§  786.  As  to  Creditor  Interposing  It. — Any  creditor,  it  has  been  held, 
may  also  plead  it :  it  is  not  such  a  personal  defense  of  the  debtor  that  a  cred- 
itor in  bankruptcy  is  not  also  entitled  to  make  it.^^  A  claim  barred  by  the 
statute  of  limitations  is  nevertheless  "provable"  in  bankruptpy  ;54  although 
such  a  claim  when  proved  may  be  expunged  or  disallowed.^" 

§  787.  Scheduling  Does  Not  Revive  Outlawed  Debts.— The  fact 
that  the  bankrupt  has  put  in  his  list  of  claims,  in  Schedule  A,  a  debt  that 
is  barred  by  the  statute  of  limitations  will  not  operate  to  revive  the  debt  as 
against  the  other  creditors.  It  is  not  such  a  written  acknowledgment  as 
v/ill  take  away  the  bar  of  the  statute,  at  least  as  to  the  trustee  or  the  other 
creditors.^® 

49.  In  re  Arnold  &  Co.,  13  A.  B.  R.  330,  133  Fed.  789  (D.  C.  Mo.),  in  which 
the  rule  is  stated  too  broadly. 

50.  In  re  Edson,  9  A.  B.  R.  505  (D.  C.  Vt.).  Instance,  commissions  of  agent 
paid  by  seller  as  part  of  seller's  claim  where  bankrupt  repudiated  contract  of 
sale  effected  by  agent,  In  re  Saxton  Furn.  Co.,  15  A.  B.  R.  445,  142  Fed.  293 
(D.  C.  Pa.).     See  post,  subject  of  "Title  to  Assets,"  §  1144,  et  seq. 

51.  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed.  670  (D.  C.  N.  Car.) ;  In  re  Lipman, 

2  A.  B.  R.  46,  94  Fed.  353  (D.  C.  N.  Y.),  and  notes;  In  re  Hargardine-McKit- 
trick  Co.  V.  Hudson,  10  A.  B.  R.  225,  122  Fed.  332  (C.  C.  A.  Mo.,  affirming  6  A 
B.  R.  637);  instance,  In  re  Watkinson,  16  A.  B.  R.  245,  143  Fed.  603  (D.  C.  Pa.); 
instance,  dormant  judgment,  In  re  Rebman,  17  A.  B.  R.  767  (C.  C.  A.  Calif.). 
As  to  dormant  judgments,  see  In  re  Rebman,  17  A.  B.  R.  767  (C.  C.  A.  Calif.). 

52.  In  re  Wooten,  9  A.  B.  R.  347,  118  Fed.  670  (D.  C.  N.  Car.). 

53.  See  In  re  Lafiferty  &  Bro.,  10  A.  B.  R.  390,  133  Fed.  558  (D.  C.  Pa.); 
compare.  In  re  Lipman,  2  A.  B.  R.  46,  94  Fed.  353  (D.  C.  N.  Y.). 

54.  In  re  Hargardine-McKittrick  Co.  v.  Hudson,  10  A.  B.  R.  335,  122  Fed. 
232  (C.  C.  A.  Mo.).     Compare,  ante,  §  747. 

55.  In  re  Hargardine-McKittrick  Co.  v.  Hudson,  10  A.  B.  R.  335,  132  Fed. 
333  (C.  C.  A.  Mo.);  In  re  Lipman,  3  A.  B.  R.  46,  94  Fed.  353  (D.  C.  N.  Y.). 

56.  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed.  670  (D.  C.  N.  Car.) ;  In  re  Lipman, 

3  A  B.  R.  46,  94  Fed.  353  (D.  C.  N.  Y.);  In  re  Resler,  3  A.  B.  R.  166,  95  Fed. 
804  (Ref.  Minn.,  afBrmed  by  In  re  Resler,  3  A.  B.  R.  603);  [1867]  In  re  Doty,  16 
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§  788.  What  Statute  of  Limitations  Governs. — The  Statute  of  Lim- 
itations that  governs  federal  courts  in  the  particular  district  where  the 
bankruptcy  proceedings  are  pending,  governs  in  the  allowance  of  claims. 
It  is  the  law  of  the  forum  that  governs.^'^  It  is  the  statute  of  the  State 
-where  the  proceedings  are  pending.^*  It  is  the  statute  of  the  State  where 
.an  action  could  be  brought  on  the  claim.^^ 


Ai<i,owABiiviTY  AS  Affected  by  Res  Adjudicata. 

§  789.  Res  Adjudicata  Binding.— Res  judicata  is  binding  in  bank- 
ruptcy, as  elsewhere. 

Where  the  judgment  itself  is  not  void  it  is  binding  in  bankruptcy.^"  The 
adjudication  in  bankruptcy  is  conclusive  upon  at  least  all  parties  to  the 
bankruptcy  proceedings  of  the  facts  necessarily  proved.^  ^  Thus  it  is  con- 
clusive as  to  the  insolvency  of  the  bankrupt  at  the  date  of  the  commission 
of  the  act  of  bankruptcy  on  which  the  adjudication  was  based,  where  in- 
solvency was  necessarily  involved.  In  involuntary  petitions  the  adjudica- 
tion of  bankruptcy  is  not  at  any  rate  conclusive  of  insolvency  at  any  time 
prior  to  the  adjudication.® ^ 

§  790.  Adjudication  Not  Res  Adjudicata  as  to  Amount  or  Validity 
of  Petitioning  Creditor's  Claim. — But  the  decree  of  adjudication  in 
involuntary  bankruptcy  is  not  res  adjudicata  as  to  the  amount  nor  validity 
of  one  of  the  petitioning  creditors'  claims,  when  subsequently  presented  for 
allowance  to  share  in  dividends.®^ 

§  791.    Order  of  Allowance  or  Disallowance,  Res  Adjudicata. — 

An  order  of  allowance  or  of  disallowance  of  a  claim,  not  appealed  from, 

N.  B.  Reg.  262,  Bed.  Cases,  No.  4,017.    But  see,  In  re  Gibson,  69  South  Western 
974. 

Each  item  of  an  account  for  money  loaned  is  severable  so  that  some  may  be 
barred  by  the  statute  and  others  not.  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed. 
670  (D.  C.  N.  Car.). 

57.  In  re  Resler,  2  A.  B.  R.  116,  95  Fed.  804  (Ref.  Minn.,  affirmed  by  In  re 
Resler,  2  A.  B.  R.  602). 

58.  Hargardine-McKittrick  Dry  Goods  Co.  v.  Hudson,  10  A.  E.  R.  225,  122 
Fed.  232  (C.  C.  A.  Mo.,  affirming  6  A.  B.  R.  657);  inferentially.  In  re  Farmer, 
«  A.  B.  R.  19,  116  Fed.  763  (D.  C.  N.  Car.). 

59.  In  re  Lipman,  2  A.  B.  R.  46,  94  Fed.  353  (D.  C.  N.  Y.).  Compare,  In  re 
Dunavant,  3  A.  B.  R.  41,  96  Fed.  542  (D.  C.  N.  Car.). 

60.'  In  re  Chase,  13  A.  B.  R.  294,  133  Fed.  79   (D.  C.  Mass.). 

61.  Ayers  v.  Cone,  14  A.  B.  R.  739,  138  Fed.  778  (C.  C.  A.  S.  Dak.).  But  com- 
■pare.  In  re  Continental  Corp'n,  14  A.  B.  R.  538  (Ref.  Ohio).  Also,  compare, 
Whitney  v.  Wenman,  14  A.  B.  R.  591  (D.  C.  N.  Y.). 

62.  Inferentially,  In  re  Linton,  7  A.  B.  R.  676  (Ref.  Penn.). 

63.  In  re  Continental  Corp'n,  14  A.  B.  R.  538  (Ref.  Ohio) ;  compare,  also,  the 
Court's  reasoning  in  Whitney  v.  Wenman,  14  A.  B.  R.  591  (D.  C.  N.  Y.).  See 
dissenting  opinion  in  AyreS"  v.  Cone,  14  A.  B.  R.  739,  138  Fed.  778  (C.  C.  A.  S. 
Dak.);  contra,  Ayres  v.  Cone,  14  A.  B.  R.  739  (C.  C.  A.  S.  Dak.),  See,  also, 
"Efiect  of  Adjudication  or  Rights  of  Parties,"  §  447, 
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nor  reversed,  is  a  bar,  as  res  judicata,  to  a  suit  on  the  same  cause  of  action 
in  another  jurisdiction  ;8*  also  in  subsequent  proceedings  in  the  bankruptcy 
proceedings  themselves.®^ 

§  792.  Trustee's  Failure  to  Contest  Allowance,  Bar  to  Suit  to 
Recover  Preference. — The  trustee's  failure  to  contest  a  claim,  otherwise 
valid,  because  of  voidable  preferences  received  thereon,  is  a  bar  to  his  sub- 
sequent suit  to  recover  the  preferences.®^ 

§  793.  "Provisional"  Allowance  Improper. — A  claim  may  not  be  al- 
lowed "provisionally"  to  enable  a  creditor  to  participate  in  creditors'  meet- 
iijgs.  The  "provisional"  qualification  is  void  and  the  claim  is  res  adjudicata 
in  subsequent  litigation.®'' 


AllowabiIvITy  op  Commerciai,  Papbr. 

§  794.  Negotiability  Unimpaired  by  Bankruptcy. — The  attributes 
of  negotiability  are  unimpaired  by  bankruptcy ;  and  the  rights  and  immuni- 
ties of  bona  fide  holders,  granted  by  the  law  merchant,  are  protected  in 
bankruptcy.®® 

In  re  Wyly,  8  A.  B.  R.  604,  116  Fed.  38  (D.  C.  Tex.):  "The  rights  of  a 
purchaser  or  holder  of  a  negotiable  instrument  who  has  taken  it  bona  fide,  for 
a  valuable  consideration,  in  the  ordinary  course  of  business,  before  due,  without 
notice  are  not  affected  by  the  equities  existing  between  the  antecedent  parties. 
This  proposition  is  too  well  settled  to  need  the  citation  of  authorities  for  its 
support.  The  Bankruptcy  Act  does  not  by  its  term  alter  the  rights  for  its 
indorsee  of  negotiable  instruments,  and  so  they  exist  just  as  before  its  enact- 
ment." ^ 

Thus,  as  to  accommodation  paper.  Accommodation  paper  of  a  corpora- 
tion, although  ultra  vires,  may  be  proved  against  it  in  bankruptcy  by  an 
innocent  holder  for  value  who  took  it,  before  maturity,  in  the  usual  course 
of  business.®^ 

64.  Hargardine-McKittrick  Dry  Goods  Co.  v.  Hudson,  10  A.  B.  R.  225,  123 
Fed.  232  (C.  C.  A.  Mo.);  obiter,  In  re  Heinsfurter,  3  A.  B.  R.  109,  97  Fed.  193 
(D.  C.  Iowa);  Clendening  v.  Nat'l  Bk.,  11  A.  B.  R.  245  (Sup.  Ct.  N.  Dak.). 

65.  Compare,  In  re  Drumgoole,  15  A.  B.  R.  261  (D.  C.  Pa.). 

66.  Clendening  v.  Nat'l  Bk.,  11  A.  B.  R.  245  (Sup.  Ct.  N.  Dak);  contra,  Buder 
V.  Columbia  Distilling  Co.,  9  A.  B.  R.  331,  70  S.  W.  508  (St.  Louis  Ct.  App.>. 

67.  Clendening  v.  Nat'l  Bk.,  11  A.  B.  R.  245  (Sup.  Ct.  N.  Dak);  compare.  In 
re  Malino,  8  A.  B.  R.  205,  118  Fed.  368  (D.  C.  N.  Y.). 

68.  Impliedly,  In  re  Levi,  9  A.  B.  R.  176,  121  Fed.  198  (D.  C.  N.  Y.,  rev'g  8  A. 
B.  R.  244) ;  instance,  In  re  Car  Wheel  Wks.,  14  A.  B.  R.  595,  139  Fed.  421  (D.  C. 
N.  Y.),  a  case  wherein  corporate  paper  was  affected  with  bad  faith  but  held  by 
an  innocent  endorser. 

The  bankrupt  corporation  for  whose  benefit  the  ultra  vires  accom- 
modating was  done  by  the  other  corporation  is  estopped  from  urging  the  ultra 
vires  of  the  accommodation  and  the  ultra  vires  is  pot  available  defense  to  the 
trustee.  Farmers  &  Merchants'  Bk.  v.  Akron  Mach.  Co.,  12  A.  B,  R.  6  (Ref. 
Ohio);  compare,  Wollerstein  v.  Ervin,  7  A.  B.  R.  256  (C,  C.  A.  Penna.). 

69.  In  re  Akron  Twine  &  Cordage  Co.,  11  A.  B.  R.  321  (Ref.  Ohio). 
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But  where  the  endorsee  and  holder  had  knowledge  that  it  was  accom- 
modation paper,  it  is  not  an  allowable  claim  if  ultra  viresJ'' 

Thus,  as  to  whether  an  endorsement  is  as  a  guaranty  for  one's  own  ben- 
efit or  is  for  accommodation,  where  one  corporation  owns  another  corpo- 
ration's stock  and  endorses  latter's  notes  J  ^  Likewise  the  accommodation 
paper  of  a  partnership  although  the  partner  who  signed  the  firm  name  was 
acting  beyond  the  scope  of  his  actual  authority,  will  bind  the  firm  in  the 
hands  of  a  bona  fide  purchaserJ^ 

Thus,  as  to  claims  of  sureties  for  the  bankrupt  ;^s  and  as  to  stipulations 
for  attorney's  collection  fees  in  notes  ;'^'*  and  as  to  rights  of  parties  where 
the  maker  endorses  his  own  notesJ^ 

Thus,  the  ordinary  rules  of  commercial  paper  apply  in  bankruptcy  as 
to  showing  the  true  relation,  where  a  surety  signs  first  and  his  principal 
secondJ^ 

§  795.  Nonnegotiable  Paper  Subject  to  Same  Defenses  as  Else- 
where.— Likewise,  nonnegotiable  paper  is  subject  to  the  same  defenses 
in  bankruptcy  as  elsewhere.'''^ 

§  796.  Disregarding  Note  and  Claiming  on  Original  Considera- 
tion.— Claim  may  be  made  upon  the  original  obligation  and  a  note  given 
therefor  be  disregarded  under  the  same  circumstances  and  with,  the  same 
qualifications  available  had  there  been  no  bankruptcy.''* 


Al,I,OWABII,ITY  OF  tl,AIMS  OF  RELATIVES. 

§  797.  Allowability  of  Claims  of  Relatives. — Claims  of  relatives  are 
allowable  in  bankruptcy  if  valid  by  state  law  and  not  in  contravention  of 
the  provisions  of  the  bankruptcy  act. 

70.  In  re  Prospect  Worsted  Mills,  11  A.  B.  R.  503  (D.  C.  Mass.).  The  syllabus 
of  this  case  sets  forth  the  propositions  decided,  as  follows:  "One  manufacturing 
corporation  cannot  pledge  its  credit  for  the  price  of  goods  sold  to  another  cor- 
poration. The. guaranty  of  the  debt  of  one  rnanufacturing  corporation  by  the 
unanimous  consent  of  the  stockholders  of  another  is  subject  to  the  claims  of 
the  creditors  of  the  latter.  Consent  of  wife  and  daughter  of  president  of  cor- 
poration where  president  and  his  sons  manage  the  whole  corporation  cannot  b'^ 
presumed  to  accommodation  endorsement  merely  from  fact  that  the  president 
and  his  sons  were  managing  the  corporation." 

71.  In  re  Car  Wheels  Wks.,  15  A.  B.  R.  571  (D.  C.  N.  Y.). 

72.  Union  Nat'l  Bk.  v.  Neill,  17  A.  B.  R.  848,  149  Fed.  720  (C.  C.  A.  Tex.). 

73.  See  ante,  ch.  XXI,  "Provable  Claims,"  div.  3;  "Contingent  Claims,"  §  642, 
et  seq.     Also,  see  post,  under  the  general  subject  of  "Preferences." 

74.  See  ante,  ch.  XXI,  "Provable  Debts,"  div.  5;  "Claims  Not  Owing  at  Time 
of  Bankruptcy,"  §  671. 

75.  In  re  Edson,  9  A.  B.  R.  505  (D.  C.  Vt.). 

76.  In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846  (D.  C.  Ark.). 

77.  In  re  Goodman  Shoe  Co.,  3  A.  B.  R.  200,  96  Fed.  949  (D.  C.  Pa.). 

78.  Instance,  Du  Vivier  v.  Gallice,  17  A.  B.  R.  557,  149  Fed.  118  (C.  C.  A. 
N.  Y.). 

1  Rem  B— 30 
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§  798.  Thus,  Wife's  Claims. — A  wife's  claim  against  her  bankrupt 
husband's  estate  is  allowable,  if  valid  by  state  law.  • 

In  re  Novak,  4  A.  B.  R.  311,  101  Fed.  800  (D.  C.  Iowa):  "Under  the  pro- 
visions of  the  Code  of  Iowa,  a  wife  may  become  the  creditor  of  the  husband. 
*  *  *  This  being  the  settled  rule  in  Iowa,  I  can  see  no  ground  for  holding 
that  the  wife,  being  an  actual  creditor  in  good  faith,  may  not  exercise  the  right 
confei.'ed  by  the  Bankrupt  Act  upon  creditors  to  initiate  proceedings  in  bank- 
ruptcy when  cause  therefor  exists." 

Thus,  as  to  her  claims  for  services  to  husband  rendered  outside  of  do- 
mestic duties,  they  are  allowable  in  bankruptcy  in  States  where  she  may 
make  contracts  directly  with  her  husband  ;'^^  but  are  not  allowed  in  New 
York;*'*  nor  in  Wisconsin,  for  her  services  as  book-keeper ;*i  nor  in  Ver- 
mont, for  clerking  in  her  husband's  restaurant  and  store.*^ 

And  her  claims  may  be  allowable  notwithstanding  the  state  statute  for- 
bids a  wife  suing  her  husband  except  for  divorce  or  recovery  of  her  sep- 
arate estate.®^  And  she  is  competent  to  testify  in  support  of  her  own 
claim  although  the  statute  forbids  husband  and  wife  testifying  "against  each 
other;"  for  her  suit  is  not  "against"  him.** 

A  wife's  claim  for  an  annuity  against  her  husband,  based  upon  an  ali- 
mony judgment  later  converted  into  an  annuity  secured  by  deed  of  trust, 
is  allowable,  even  though  they  subsequently  re-marry.*^ 

So,  also,  obligations  arising  not  by  direct  contract  between  husband  and 
wife  but  by  implication  of  law,  as,  for  instance,  subrogation,  are  allowable 
in  Massachusetts,  although  in  that  State  husband  and  wife  may  not  contract 
with  each  other.*"  A  wife's  claim  not  registered  as  her  separate  property 
in  accordance  with  state  law  has  been  held  nevertheless  allowable  in 
Oregon.*'^  ' 

A  wife  who  has  gone  on  her  bankrupt  husband's  note  and  given  a  mprt- 
gage  on  her  separate  property  to  secure  his  debt  has  been  held  to  be  a  surety 
and  not  the  principal,  although  she  signs  first;  and  she  has  been  held  en- 
titled to  prove  the  claim  in  the  creditor's  name.**  She  would,  on  payment, 
be  subrogated  to  the  mortgagee's  lien.*^  But  a  wife's  claim  upon  a  loan 
of  corporate  stock  to  her  husband  has  been  held  not  a  provable  [allowable] 
debt  in  Mass.^o 

79.  In  re  JJomenig,  11  A.  B.  R.  552,  128  Fed.  146  (D.  C.  Penn.). 

80.  In  re  Kaufman,  5  A.  B.  R.  104  (D.  C.  N.  Y.). 

81.  In  re  Winkels,  12  A.  B.  R.  696  (D.  C.  Wis.). 

82.  In  re  Trombly,  16  A.  B.  R.  599   (Ref.  Vt.). 

83.  In  re  Doraenig,  11  A.  B.  R.  552,  128  Fed.  146  (D.  C.  Penn.). 

84.  In  re  Domenig,.  11  A.  B.  R,  552,  128  Fed.  146  (D.  C.  Penn.). 

85.  Savage  v.  Savage,  15  A.  B.  R.  599  (C.  C.  A.  Va.). 

86.  In  re  Nickerson,  8  A.  B.  R.  707,  116  Fed.  1003  (D.  C.  Mass.). 

87.  In  re  Miner,  9  A.  B.  R.  100,  117  Fed.  953  (D.  C.  Ore.). 

88.  In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846   (D.   C.   Ark.). 

89.  In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846  (D.  C.  Ark.). 

90.  In  re  Tucker,  12  A.  B.  R.  594,  131  Fed.  647  (D.  C.  Mass.).  But,  compare 
her  right  to  recover  proceeds  of  sale  thereof.  Tucker  v.  Curtin.  17  A.  B.  R.  354 
(C.  C.  A.  Mass.). 
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Yet,  on  the  other  hand,  the  wife's  clahTi  for  money  loaned  her  husband 
out  of  her  separate  estate,  although  under  State  law  not  enforceable  in 
Massachusetts,  has  been  held  nevertheless  allowable  in  bankruptcy  ;®i  and, 
in  Wisconsin,  to  be  enforceable,  and  her  claim  therefor  to  be  a  provable 
debt  against  her  husband's  estate  ;*2  likewise  in  Maine. ^^  ^j^^j  g.  wife's 
claim  has  been  held  invalid  in  Illinois,  where  it  was  based  on  an  uncon- 
summated  gift.®* 

§  799.  Child's  Claim  and  Parent's  Claim. — A  child's  claim  against 
a  bankrupt  parent's  estate,  as  also  a  parent's  claim  against  a  bankrupt 
•child's  estate,  is  allowable  where  valid  by  State  law.®^ 

§  800.  But  Ordinary  Rule  of  Close  Scrutiny  Prevails.— But  the  or- 
dinary rule  that  the  claims  of  relatives  against  an  insolvent  estate  should 
be  closely  scrutinized  before  allowance,  prevails  in  bankruptcy.^® 

In  re  Rider,  3  A.  B.  R.  192  (D.  C.  N.  Y.):  "In  the  present  instance  the 
principal  accusation  against  the- claim  is  based  upon  the  relationship  of  father 
and  son  existing  between  the  bankrupt  and  the  creditor.  This  fact  demanded 
closer  scrujiiny  than  is  required  in  the  case  of  ordinary  claims,  and  such  an 
examination  appears  to  have  been  given  by  the  referee." 

In  re  Wooten,  9  A.  B.  R.  249  (D.  C.  N.  Car.):  "Being  the  claim  of  a  son 
against  his  father,  aside  from  other  circumstances,  the  rule  governing,  the 
dealings  between  near  relations  ■  applies.  This  rule  is  familiar  learning — well 
settled — and  need  not  be  here  discussed  or  any  of  the  abundant  authorities 
•cited." 

Obiter,  In  re  Grandy  &  Son,  17  A.  B.  R.  214  (D.  C'S.  C):  "All  transactions 
between  a  wife  and  a  husband,  who  afterwards  proves  to  be  in  failing  circum- 
stances, ought  to  be  subject  to  the  closest  scrutiny  by  the  courts,  and  no  claim 
by  her  upon  his  estate,  unless  sustained  by  abundant  testimony,  ought  to  be 
allowed;  but  in  this  case  there  is  no  question  of  the  absolute  good  faith  of  the 
transaction." 


91.  James  v.  Gray,  12  A.  B.  R.  573,  131  Fed.  401  (C.  C.  A.  Mass.) ;  contra.  In 
re  Talbott,  7  A.  B.  R.  29,  110  Fed.  924  (D.  C.  Mass.). 

92.  In  re  Neiman,  6  A.  B.  R.  329,  109  Fed.  113  (D.  C.  Wis.).  But  see,  infer- 
entially  contra,  In  re  Winkels,  12  A.  B.  R.  696  (D.  C.  Wis.),  where  the  court 
refused  to  allow  a  wife's  claim  for  services  as  husband's  bookkeeper  in  his  store. 

93.  In  re  Foss,  17  A.  B.  R.  439  (D.  C.  Me.). 

94.  In  re  Chapman,  5  A.  B.  R.  570,  105  Fed.  901  (D.  C.  Ills.). 

95.  In  re  Rider,  3  A.  B.  R.  192,  96  Fed.  811  (D.  C.  N.  Y.) ;  In  re  Wooten,  9  A. 
BR.  247,  118  Fed.  670  (D.  C.  N.  Car,);  In  re  Brewster,  7  A.  B.  R.  486  (R.;f 
N.  Y.).  In  re  Upson,  10  A.  B.  R.  602,  123  Fed.  807  (D.  C.  N,  Y.),  in  which  case 
the  bankrupt  held  money  in  trust  for  daughter,  but  loaned  it  to  his  own  business 
giving  to  himself  as  guardian,  a  note  for  the  amount,  the  court  holding  the  note 
provable  and  allowable.     In  re  Miller,  13  A.  B.  R.  87,  132  Fed.  414  (D.  C.  Vt.). 

96.  In  re  Brewster,  7  A.  B.  R.  486  (Ref.  N.  Y.).  Compare,  to  game  efifect, 
analogously,  Horner-Gaylord  Co.  v.  Miller  &  Bennett,  17  A.  B.  R.  267  (D.  C 
W.  Va.). 


46S  REMINGTON  ON  BANKRUPTCY.  §   802 

SUBDIVISION    "E". 

AlIvOwabiwty  op  M  xei,i,anEous  Claims — Claims  Affected  by  Ultra 
Vires — Illegality — Usury — Fraud — Claims  for  Money  Lost  in 
Gambling — Claims  against  Bankrupt  Stockbroker — Claims 
FOR  Unpaid  Stock  Subscription — Claims  for  Commissioins — 
Claims  on  Annual  Subscription,  etc. 

§  801.  In  General. — In  general,  claims  are  allowable  in  bankruptcy  if 
they  be  provable,  and  if  they  be  by  state  law  valid.^^ 

§  802.  Thus,  Claims  Alleged  to  Be  Ultra  Vires. — Claims  upon  alleged 
ultra  vires  contracts  are  allowable  in  bankruptcy  if  valid  by  State  law,  and 
are  not  allowable  if  invalid  by  State  law.  Thus,  as  to  that  of  a  corporation 
which  has  attempted  to  be  partner  of  a  firm.^*  Likewise,  as  to  accommo- 
dation ultra  vires  negotiable  paper.^* 

Farmers  &  Merch.  Bk.  v.  Akron  Mach.  Co.,  12  A.  B.  R.  6  (Ref.  Ohio)r 
""Where  accommodation  paper  is  made  by  one  corporation  for  the  benefit  of 
another  corporation  which  negotiates  the  same  and  uses  the  proceeds  thereof 
and  the  former  is  compelled  to  pay  the  same  at  maturity  and  the  latter  corpora- 

97.  Various  Defenses  to  Allowance  of  Claims  Passed  on  in  Bankruptcy  Re- 
ports.— 1.  Secret  partner  against  firm.  Rush  v.  Lake,  10  A.  B.  R.  455,  122  Fed. 
561  (C.  C.  A.),  reversing  Y  A.  B    R.  96. 

2.  Firm  note  claimed  to  be  for  individual  partner's  debt.  Rush  v.  Lake,  10  A. 
B.  R.  445,  122  Fed.  561  (C.  C.  A.),  reversing  7  A.  B.  R.  96. 

3.  Stipulation  for  Attorney's  Fee  in  Note. — See  ante,  §§  671-794. 

4.  Corporate  note  in  the  hand  of  the  payee  given  for  a  purchase  of  its  own 
stock  that  rendered  the  company  insolvent,  is  not  an  allowable  claim.  In  re 
Smith  Lumber  Co.,  13  A.  B.  R.  123,  132  Fed.  618  (D.  C.  Tex.). 

5.  Original  debts  revived  on  failure  to  pa^  composition  notes.  In  re  Carton, 
17  A.  B.  R.  343,  148  Fed.  63  (D.  C.  N.  Y.). 

6.  Claims  of  president  of  bankrupt  corporation  who,  shortly  before  bank- 
ruptcy, overstated  assets,  to  the  loss  of  a  creditor  relying  thereon,  should  not 
be  allowed  until  he  has  satisfactorily  accounted  for  the  discrepancy:  he  should' 
be  held  to  the  truth  of  his  statement.  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R. 
257,  133  Fed.  100  (D.  C.  Mo.). 

7.  Notes  given  to  officer  of  corporation  by  corporation.  In  re  Castle  Braid 
Co.,  17  A.  B.  R._143,  145  Fed.  224  (D.  C.  _N.  Y.). 

8.  Compensation  of  officer  of  corporation  is  not  allowable  unless  prior  to  the 
services  the  compensation  was  fixed  by  by-law  or  by  formal  resolution  of  the 
board  of  directors  duly  entered  on  the  minutes,  so  as  to  contain  the  elements 
of  a  contract.  In  re  Grubbs-Wiley  Grocery  Co.,  2  A.  B.  R.  442  (D.  C.  Mo.). 
But  unquestionably  such  services  may  be  ratified  and  compensation  allowed 
therefor  after  rendition,  by  formal  resolution. 

9.  Salary  of  Business  Manager.  Mason  v.  St.  Arbaus  Furniture  Co.,  17  A.  B. 
R.  868,  149  Fed.  898  (D.  C.  Vt). 

10.  Release  of  Debt.    In  re  Howard,  4  A.  B.  R.  69,, 100  Fed.  630  (D.  C.  Calif.1. 

11.  Statute  of  Frauds.  In  re  Pettingill  &  Co.,  14  A.  B.  R.  728,  135  Fed.  213 
(D.  C.  Mass.). 

12.  Rebate  upon  Creditor's  Claim.  In  re  Douglass  &  Sons  Co.,  8  A.  B.  R. 
113,  114  Fed;  772  (D.  C.  Conn.). 

13.  Proof  of  claim  not  filed  until  after  bankrupt's  death  although  claimant 
present  at  bankruptcy  proceeding  before,  no  evidence  of  the  debt  appearing  on 
the  bankrupt's  books;  claim  rejected.     In  re  Shaw,  7  A.  B.  R.  458  (D.  C.  Penn.). 

98.  Wallerstein  v.  Ervin,  7  A.  B.  R.  256,  112  Fed.  124  (C.  C.  A.  Penn.). 

99.  In  re  Akron  Twine  &  Cordage  Co.,  11  A.  B.  R.  331  (Ref.  Ohio). 
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tion  becomes  bankrupt,  the  corporation  which  has  so  accommodated  the  bank- 
rupt  company   may   prove   its   claim   against    the    bankrupt    and   participate    iu 
'  dividends." 

And  as  to  the  claim  where  a  corporation  has  bought  in  its  own  stock  to 
settle  dissensions  among  stockholders. '•"• 

And  bonds  of  a  corporation  issued  not  for  money,  labor  or  property 
actually  received  for  lawful  use  as  required  by  New  York  statute,  are  not 
allowable  ;i*'i  although  such  corporate,  bonds  issued  as  security  for  credit 
are  valid. ^^^^ 

The  endorsement  by  one  corporation  of  the  notes  of  another  corporation 
whose  stock  is  largely  owned  by  the  first  corporation  has  been  held  to  cre- 
ate a  guaranty  and  not  an  accommodation  and  to  be  not  ultra  vires.  ^•'^ 

§  803.  Claims  Tainted  with  Illegality  or  Fraud. — Claims  are  not 
allowable  in  bankruptcy  that  are  invalid  under  State  law  because  of  il- 
legality or  fraud.    Thus,  as  to  claims  tainted  with  usury. i'* 

In  re  Worth,  12  A.  B.  R.  566,  130  Fed.  927  (D.  C.  Iowa) :  "Under  the  Iowa 
statute,  however,  the  usurious  contract  is  not  void,  but  voidable  only  to  the 
extent  of  the  interest  in  excess  of  the  legal  rate,  and  as  construed  by  the 
Supreme  Court  of  that  State,  the  right  to  interpose  such  a  defense  is  the 
privilege  of  the  borrower  only,  and  if  he  does  not  avail  himself  of  the  privilege 
so  granted  the  statute  is  no  longer  applicable.  Carmichael  v.  Bodfish,  32  Iowa, 
418.  The  construction  of  the  local  statute  by  the  highest  court  of  the  State 
is,  under  the  familiar  rule,  controlling  upon  the  federal  courts  in  such  State. 
The  objecting  creditors  in  the  present  case  are  in  no  manner  parties  or  privies 
to  the  alleged  usurious  contract  of  the  Sheldon  State  Bank,  in  no  manner  con- 
nected therewith,  and  cannot  therefore  be  heard  to  interpose  the  objection  of 
usury  thereto." 

Thus,  as  to  claims  where  a  secret  advantage  has  been  given  to  the  claim- 
ant  in  a    former    composition   arrangement   made   before   bankruptcy. i"' 

100.  In  re  Castle  Braid  Co.,  17  A.  B.  R.  143,  145  Fed.  224  (D.  C.  N.  Y.). 

101.  In  re  Waterloo  Organ  Co.,  13  A.  B.  R.  466,  134  Fed.  341  (C.  C.  A.  N.  Y.). 

102.  In  re  Waterloo  Organ  Co.,  13  A.  B.  R.  477,  134  Fed.  345  (C.  C.  A.  N.  Y., 
distinguishing  13  A.  B.  R.  466). 

103.  In  re  Car  Wheel  Wks.,  15  A.  B.  R.  571,  141  Fed.  430  (D.  C.  N.  Y.). 

104.  Instance,  In  re  Robinson,  14  A.  B.  R.  626,  136  Fed.  430  (D.  C.  Mass.): 
In  this  case  amendment  was  allowed  to  avoid  the  illegality.  The  reasoning  of 
the  court,  however,  seems  somewhat  sophistical.  The  court  says  as  long  as 
the  claim  is  based  upon  implied  contract  the  express  contract  will  prevail  over 
any  implied  contract  and  so  the  charge  of  usury  will  remain:  so  the  court  sug- 
gests that  the  claim  be  changed  to  one  for  obtaining  money  by  fraud  and  then 
that  the  tort  be  waived  and  claim  be  made  again  upon  the  implied  contract  foi 
money  had  and  received.  This  seems  like  juggling  with  names.  If  the  claim 
can  be  proved  at  all  it  can  only  be  proved  in  the  form  of  a  contract,  express  or 
implied,  for  tort  claims,  as  such,  are  not  provable  in  bankruptcy,  of  course: 
then  if  proved  as  a  contract  the  express  and  usurious  contract  will  prevail  over 
any  implied  contract. 

105.  Instance,  Batchelder  &  Lincoln  Co.  v.  Whitmore,  10  A.  B.  R.  641,  122 
Fed.  355  (C.  C.  A.  Mass.):  instance.  In  re  Chaplin,  8  A.  B-  R.  121,  115  Fed.  162 
(D.  C.  Mass.). 
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Thus,  as  to  the  claim  pf  a  cust'-iier  where  there  has  been  gambling  on 
margins. 1°®  Likewise,  as  to  a  fraudulent  claim  where  money  was  paid  to  the 
bankrupt  on  a  pretended  sale.'"^  Claims  against  the  bankrupt  for  money 
lost  in  a  gambling  scheme  are  allowable  although  the  money  is  knowingly 
used  for  gambling  purposes,  if  fraudulent  misrepresentations  exist,  making 
the  parties  not  in  pari  delicto.^"* 

§  804.    Claims    by    Customers    against    Bankrupt    Stockbroker. 

— Claims  by  customers  against  a  bankrupt  stockbroker  buying  and  selling 
stock  on  margins,  are  provable  and  the  relation  is  not  fiduciary  but  is  held 
in  some  cases  to  be  that  of  debtor  and  creditor,  and  to  be  on  im^died  con- 
tract;*** and  in  other  cases  to  be  that  of  pledgor  and  pledgee.**" 

§  805.  Unpaid  Stock  Subscriptions. — Claims  against  a  bankrupt  stock- 
holder for  unpaid  stock  subscription  are  valid  in  bankruptcy.*** 

§  806.  Also  Claims  for  Money  Deposited  with  Bankrupt  Banks. — 

Also  claims  of  the  public  for  moneys  deposited  with  the  bankrupt.**^ 

§  807.  Claims  for  Commissions  for  Taking  Orde'rs. — The  claims  of 
agents  for  commissions  for  taking  orders,  are  allowable  in  bankruptcy,  if 
valid  by  the  State  law.**^ 

106.  Cleage  v.  Laidley,  17  A.  B.  R.  598,  149  Fed.  346  (C.  C.  A.  Mo.). 

107.  In  re  Lanshaw,  9  A.  B.  R.  167,  118  Fed.  365  (D.  C.  Mo.). 

108.  In  re  Arnold  &  Co.,  13  A.  B.  R.  320,  133  Fed.  789  (D.  C.  Mo.). 

109.  In  re  Gaylord,  7  A.  B.  R.  577,  113  Fed.  131  (D.  C.  Mo.). 

And  preferences  must  be  surrendered,  as  in  case  of  other  creditors.  In  re 
Gaylord,  7  A.  B.  R.  577,  113  Fed.  131  (D.  C.  Mo.);  impliedly,  but  obiter.  In  re 
Topliil,  8  A.  B.  R.  141,  114  Fed.  323  (D.  C.  Mass.) ;  contra,  Richardson  v.  Shaw, 
16  A.  B.  R.  84^,  147  Fed.  659  (C.  C.  A.  N.  Y.). 

And  the  right  of  set-off  also  exists.  In  re  Topliff,  8  A.  B.  R.  141,  114  Fed. 
323  (D.  C.  Mass.). 

And  the  contract  may  be  broken  by  the  bankruptcy  of  the  broker.  In  re 
Pettingill  &  Co.,  14  A.  B.  R.  729,  137  Fed.  143  (D.  C.  Mass.) ;  In  re  Swift,  7  A. 
B.  R.  374,  112  Fed.  315  (C.  C.  A.  Mass.,  affirming  5  A.  B.  R.  335),  the  court  say- 
ing "where  a  man  has  disabled  himself  from  performing  his  contract,  it  is  un- 
necessary to  make  any  request  or  demand  for  performance." 

And  the  date  of  the  filing  of  the  bankruptcy  petition  fixes  the  amount  of  dam- 
ages. In  re  Pettingill  &  Co.,  14  A.  B.  R.  729,  131  Fed.  143  (D.  C.  Mass.);  In  re 
Swift,  7  A.  B.  R.  374,  112  Fed.  315  (C.  C.  A.  Mass.,  affirming  5  A.  B.  R.  335)  ^ 
In  re  Graff,  8  A.  B.  R.  745,  117  Fed.  343  (D.  C.  N.  Y.). 

110.  In  re  Boiling,  17  A.  B.  R.  399  (D.  C.  Va.) ;  Richardson  v.  Shaw,  16  A.  B. 
R  842,  147  Fed.  659  (C.  C.  A.  N.  Y.) ;  In  re  Berry  &  Co.,  17  A.  B.  R.  467,  143- 
Fed.  176  (C.  C.  A.  N.  Y.). 

Conversion  of  Shares  of  Stock  by  Broker.— In  re  Graff,  8  A.  B.  R.  744,  117 
Fed  343  (D.  C-  N.  Y.);  In  re  Floyd,  Crawford  &  Co.,  15  A.  B.  R.  377  (Ref.  N. 
Y  )  •  In  re  Swift,  9  A.  B.  R.  385,  118  Fed.  348  (D.  C.  Mass.) ;  In  re  Boiling,  17 
A  B  R.  399  (D.  C.  Va.);  In  re  Berry  &  Co.,  17  A.  B.  R.  467,  149  Fed.  176  (C. 
C.A.  N.  Y.). 

111.  Hays  V.  Wagner,  18  A.  B.  R.  163  (C.  C.  A.  Ohio). 

112.  In  re  Salmon  &  Salmon,  16  A.  B.  R.  626  (D.  C.  Mo.);  In  re  Smart,  14 
A    B    R.  672,  136  Fed,  974  (D.  C.  Ohio). 

'll3     In  re  Ladue  Tate  Mfg.  Co.,  14  A.  B.  R.  235,  135  Fed.  910  (D.  C.  N.  Y.)- 
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§  808.  Claims  by  County  for  Hire  of  Convict  Labor.— Claims  by  the 

county  for  the  hire  of  convict  labor  are  allowable  against  the  estate  of  a 
bankrupt  contractor,  ^i* 

§  809.  Annual  Subscription  to  Mercantile  Agency  Reports. — An- 
nual subscriptions  to  mercantile  agencies'  reports  are  allowable  claims  even 
though  a  large  portion  of  the  unexpired  year  still  remains.  "^^^ 

§  810.  Claims  on  Old  Concern's  Debts  Where  Business  Taken  Over. 

— A  corporation  organized  for  the  purpose  of  taking  over  the  assets  of  a 
partnership,  and  carrying  on  its  business  at  the  same  place  and  composed  of 
the  same  persons,  to  whom  all  its  stock  is  issued,  is  liable  for  the  debts  of 
the  partnership,  even  though  they  were  not  expressly  assumed  by  the  writ- 
ings transferring  the  assets  to  it.^^^ 

114.  In  re  Wright,  2  A.  B.  R.  593,  95  Fed.  807  (D.  C.  Mass.,  affirmed  in  4  A. 
B.  R.  496). 

115.  In  re  Buflfalo  Mirror  &  Beveling  Co.,  15  A.  B.  R.  122  (Ref.  N.  Y.). 

116.  Du  Vivier  v.  Gallice,  17  A.  B.  R.  557,  149  Fed.  118  (C.  C.  A.  N.  Y.). 


CHAPTER  XXV. 
Allowance,  Disallowance  and  Re-Examination  oe  Claims. 
Synopsis  of  Chapter. 
DIVISION  1. 

5  811.  Allowance,   Disallowance   and   Reconsideration   of  Claims. 

S  813.  No   "Provisional"    Allowance,   for   Voting,   etc. 

§  813.  Procedure  Where  Claim  "Duly  Proved"  and  Not  Objected  to. 

§  814.  Where  Claim  Not  "Duly  Proved." 

§  815.  To  Be  "Allowed"  on  Presentation  or  Receipt — No  Motion  nor  Pleading 
Requisite. 

§  816.  Court  on   Own  Motion,   Postponing  Allowance. 

§  817.  Reconsideration    of    Claims. 

g  818.  Objection  and  Disallowance. 

§  819.  Before  Election  of  Trustee,  Either  Bankrupt  or  Creditor  Proper  Party. 

§  820.  Others  May  Not  Object. 

§  821.  Thus,  neither  Receiver  nor  Debtor  of  Bankrupt. 

§  822.  Creditors'   Motive   in    Objecting   Immaterial. 

§  823.  Expense  of  Contesting  Claims  to  Control  Election  of  Trustee,  Not 
Chargeable  against  Estate. 

§  824.  After  Trustee  Elected,  All  Objections,  etc.,  to  Be  by  Him  or  in  His  Name. 

S  825.  Creditor  May  .Not  Have  Re-Examination  of  His  Own  Claim  on  Dis- 
allowance, Though  Rehearing  Not  Forbidden. 

g  826.  On  Trustee's  Refusal,  He  May  Be  Ordered,  etc.,  or  Creditor  or  Bank- 
rupt May  Proceed. 

§  827.  If  Creditor  Proceeds,  Should  Use  Trustee's  Name. 

§  828.  Though  but  One  Creditor  in  Position  to  Object,  Yet  Trustee  May 
Object. 

g  829.  Creditor  Holding  Special  Defense,  Yet  May  Not  Object  in  Own  Name. 

DIVISION  2. 

§  830.  Objections    for    Lack    of    Form    or    "Provability"    Not    Necessarily   in 

Writing. 

§  831.  Objections   for   Substance   Properly  in   Writing. 

§  832.  Each  Claim,  Properly,  to  Be  Separately  Objected  to. 

§  S33.  Objections   to    Be    Specific, 

g  834.  Amendment  of  Objections  Permissable. 

§  835.  Overruling   Trustee's    Motion    to    Dismiss    Claim   for    Failure    to    Make 

Prima   Facie   Case. 

§  836.  Petition  for   Re-Examination. 

§  837.  To  Be  Specific,  and  Sufficiency  to  Be  Tested  in  Usual  Way. 

§  838.  Good  Cause  to  Be  Shown. 

§  839.  Creditors  to  Be  Given  Due  Notice. 

5  840.  Notice  by  Referee,   and   May  Be  by  Mail. 

g  841.  Creditor  to  File  Answer. 

§  842.  Reconsideration   Refused   for  Trustee's   Laches. 

§  843.  Burden  of  Proof — Original  Order  of  Allowance,  Prima  Facie  Case. 

§  844.  Deposition  for  Proof  of  Debt  Prima  Facie  Case  for  Claimant. 
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?  845.  But,  at  Any  Rate,'  Prima   Facie   Case   for  Allowance  as   Priority  Claim, 

Not  So  Established. 
§  846.  Claimant  Must  Present  Himself  for  Examination. 
§  847.  Place  for   His  Examination. 

§  848.  Nonresident   Claimant   Entitled   to   Reimbursement. 
5  849.  Jury  Trials  Not  to  Be   Had. 
P  850.  Variance  between  Claim  and  Proof. 

§  851.  Trustee's  Attorney  Not  to  Act  as   Claimant's   Attorney. 
§  852.  Untrustworth,  Though  Uncontradicted,  Testimony  May  Be  Rejected. 
§  853.  But    Uncontradicted    Testimony    Not   incredible,    to    Be    Given    Weight 

Notwithstanding   Suspicious    Circumstances. 
§  854.  Dealings  between  Near  Relatives  to  Be  Closely  Scrutinized, 
g  855.  Also  Written   Obligations   Given  by  Bankrupts   on   Eve   of   Bankruptcy. 
§  856.  Schemes   to   Charge   Partnership   Assets   with    Individual   Liabilities. 
?  857.  Agent's  Admissions  Not  Binding  unless  within  Scope. 
§'  858.  Vacating  of  Allowance   after   Expiration   of   Current   Term. 
§  859.  Rehearing  Where  Mere  Pretence  to  Revive  -Right  of  Appeal, 
f  860.  Review  of  Referee's  Order  Refusing  to  Reopen  Hearing. 
I  861.  Claims  Not  Re-Examined  after  Closing  of  Estate. 

Division  1. 
Jurisdiction  and  Parties. 

§  811.  Allowance,  Disallowance  and  Reconsideration  of  Ciainisi. — 

Claims  may  be  allowed,  disallowed  and  reconsidered. "■ 

§  812.  No  "Provisional"  Allowance,  for  Voting,  etc. — Claims  may 
not  be  allowed  "provisionally"  to  permit  creditors  to  vote.  They  must  either 
be  allowed  or  disallowed  absolutely.  The  annexing  of  the  term  "provision- 
ally" is  without  legal  effect. 

Clendening  v.  Nat'l  Bk.,  11  A.  B.  R.  245  (Sup.  Ct.  N.  Dak.) :  "The  contention 
that  the  allowance  was  temporary,  and  merely  to  enable  the  defendant  to  vote 
at  the  creditors'  meetings,  likewise  contradicts  the  legal  effect  of  the  order  of 
allowance." 

To  same  effect.  In  re  Malino,  8  A.  B.  R.  205,  118  Fed.  368  (D.  C.  N.  Y.) :  "The 
referee  overruled  the  objections,  offering  to  consider  them  later,  and  ac- 
cepted the  proofs  of  claims  objected  to  as  presented  and  a  trustee  was  elected 
thereupon.  I  think  the  proceedings  were  erroneous.  The  right  of  creditors  to 
select  a  trustee  is  a  substantial  one,  and  it  does  not  rest  in  the  discretion  of  the 
referee  to  allow  claims  as  voting  bases  when  objections  are  made,  which  are 
apparently  genuine.  While  the  selection  of  a  trustee  can  not  be  tied  up  indefi- 
nitely by  obstructive  tactics,  which  are  obviously  for  the  purpose  of  delay,  and  in 
proper ,  cases  provisional  allowances  or  disallowances  may  be  made  in  order 
that  a  trustee  may  be  expeditiously  selected;  nevertheless,  the  proceeding  should 
not  be  so  summary  as  to  exclude  the  consideration  of  all  objections.  Objecting 
creditors,  and  the  bankrupt  are  entitled  to,  a  hearing  upon  the  objections  for 

1.  Bankr.  Act,  §  2  (3) :  "That  the  courts  of  bankruptcy  *  *  *  are  hereby 
invested  *  *  *  with  such  jurisdiction  *  *  *  to  *  *  *  (2)  allow  claims, 
disallow  claims,  reconsider  allowed  or  disallowe4  claims,  and  allow  or  disallow 
them  a,gainst  bankrupt- estate." 
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the  purpose  of  determining,  at  least,  whether  they  are  honestly  made  and  there 
ii  reasonable  ground  for  their  consideration.  These  facts  being  established,  the 
claims  should  not  be  allowed  for  the  purpose  of  voting." 

§  813.  Procedure  Where  Claim  "Duly  Proved"  and  Not  Objected 

to. — If  the  claim  is  "provable,"  that  is,  belongs  to  one  of  the  classes  men- 
tioned in  §  63,  of  the  Act,  as  being  ''provable"  claims,  and  is  also  "duly- 
proved,"  that  is,  correct  in  form,  the  court  (in  practice,  the  referee)  must, 
upon  its  presentation  or  receipt,  "allow"  the  claim,  that  is,  enter  an  order,, 
permitting  it  to  sliare  in  dividends,  unless  it  is  objected  to  by  proper  parties 
or  unless,  for  good  cause,  the  referee  of  his  own  motion  postpones  the  al- 
lowance.^ 

§  814.  Where  Claim  Not  "Duly  Proved."— If  the  claim  is  not  "duly 
fwoved,"  that  is  to  say,  if  the  affidavit  for  proof  of  debt  be  not  correct  in 
fca-m,,  or  if  the  claim  on  its  face  is  not  a  provable  claim,  that  is  to  say,  if 
il  be  not  one  of  those  mentioned  in  §  63,  the  referee  should  not  "allow"  the 
claim,  even  though  no  party  in  interest  objects.  On  the  contrary  the  court 
should  disallow  the  claim,  without  prejudice  to  a  refiling  when  "duly 
proved,"  or  the  proof  may  be  withdrawn  by  the  claimant. 

In  re  Sumner,  4  A.  B.  R.  124,  101  Fed.  324  (D.  C.  N.  Y.):  "The  meaning 
of  this  subdivision  is  that,  if  objection  be  interposed,  or  the  court  be  not  satis-' 
fied  with  the  prima  facie  case  thus  inade,  the  claim  shall  not  be  accepted  as 
proven,  until  disposition  shall  have  been  made  of  such  objection,  or,  if  the 
court  continue  the  consideration,  until  the  court  shall  be  convinced  of  its 
validity.'' 

§  815.  To  Be  "Allowed"  on  Presentation  or  Receipt — No  Motion 
nor  Pleading  Requisite. — The  claim,  if  on  its  face  provable  and  duly 
proved,  and  if  it  be  not  objected  to  by  parties  nor  be  postponed  by  the 
court,  must  be  "allowed"  upon  "presentation"  or  "receipt,"  and  no  fur- 
ther motion  nor  pleading  is  requisite  than  the  mere  presentation  or  re- 
ceipt of  the  deposition  for  proof  of  debt,  the  deposition  being  itself  both 
the  pleading  and  the  evidence,  and  other  pleading  being  unauthorized.^ 

In  re  Sumner,  4  A.  B.  R.  124,  101  Fed.  224  (t).  C.  N.  Y.) :  "This  section  pro- 
vides both  the  method  of  presenting  the  claim  and  the  evidence  necessary,  in 
the  first  instance,  to  sustain  it.  The  'statement  under  oath,'  if  it  contain  the 
matter  pointed  out,  is  at  once  the  claimant's  pleading  and  his  evidence,  and 
makes  for  him  a    .prima  facie  case.'' 

2.  Bankr.  Act,  §  57  (d) :  "Claims  which  are  duly  proved  shall  be  allowed,, 
upon  receipt  by  or  upon  presentation  to  the  court,  unless  objection  to  their 
allowance  shall  be  made  by  parties  in  interest,  or  their  consideration  be  con- 
tinued for  cause  by  the  court  upon  its  own  motion." 

Cf  course,  in  cases  of  secured  claims  the  court  will  first  determine  the  value 
of  the  securities  held,  see  ante,  §  759,  et  seq. 

3.  In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846  (D.  C.  Ark.);  In  re  Shaw,  6  A. 
B.  R.  499,  109  Fed.  780  (D.  C.  Pa.). 
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§  816.  Court  on  Own  Motion,  Postponing  Allowance. — The  court 
(referee)  may,  however,  even  though  no  party  objects  and  the  claim  be 
"duly  proved,"  postpone  the  allowance,  "for  cause."*  What  will  constitute 
"cause"  under  this  section  is  not  defined.  , 

§  817.  Reconsideration  of  Claims. — Claims  which  have  been  allowed 
may 'be  reconsidered,  for  cause,  and  reallowed  or  rejected,  in  whole  or  in 
^part.5 

§  818.  Objection  and  Disallowance. — Claims  may  be  objected  to  by 
parties  in  interest  and  be  disallowed.* 

In  re  Sully  &  Co.,  18  A.  B.  R.  134  (C.  C.  A.  N.  Y.):  "It  is  true  that  the 
trustee  in  bankruptcy  was  about  to  bring  an  action  against  them  to  recover  a 
considerable  sum  of  money,  and  it  is  argued  that  their  defense  will  be  seriously 
prejudiced  by  the  adjudication  in  the  bankruptcy  proceeding,  fixing  the  amount 
of  the  claims  of  the  Cotton  Exchange  creditors.  However  this  may  be,  they  are 
not  parties  in  interest  in  the  proceeding  itself  in  any  legal  sense,  or  within  the 
meaning  of  the  Bankruptcy  Act.  It  is  not  enough  that  their  rights  may  be  in- 
cidentally affected  by  the  proceeding.  The  term  'parties  in  interest'  applies 
10  those  who  have  an  interest  in  the  res  which  is  to  be  administered  and  dis- 
tributed in  the  proceeding  and  does  not  include  those  who  are  merely  debtors 
or  alleged  debtors  of  the  bankrupt." 

§  819.  Before  Election  of  Trustee,  Either  Bankrupt  or  Creditor 
Proper  Party. — Before  the  election  of  a  trustee,  either  the  bankrupt  or' 
any  creditor  may  object  to  a  claim,  or  petition  for  its  re-examination.'^ 

Thus,  any  creditor  may  object;*  or  the  bankrupt  may  object. 

In  re  Ankenj-,  4  A.  B.  R.  73,  100  Fed.  614  (D.  C.  Iowa):  "I  concur  in  the 
ruliftg  of  the  referee  that  the  bankrupt  may  move  to  set  aside  and  expunge  the 
allowance  of  an  alleged  claim.  In  the  absence  of  any  enactment  in  the  statute, 
it  might  well  be  held  that  it  was  the  duty  of  the  bankrupt  to  object  to  the  al- 
lowance of  unjust  or  fictitious  claims  against  his  estate,  which,  if  allowed, 
would  decrease*the  dividend  coming  to  the  creditors.  The  theory  of  the  act  is 
•  that  the  bankrupt  entitled  himself  to  a  discharge  by  yielding  up  his  non-exempt 
property  to  be  divided  among  his  creditors,  but  a  bankrupt  would  not  be  act- 
ing in  good  faith,  nor  would  he  be  carrying  out  the  true  spirit  of  the  act,  if 
he  knowingly  permitted  false  or  unjust  claims  to  be  allowed,  to  the  injury  of 

4.  Bankr.  Act,  §  5T  (d). 

5.  Bankr.  Act,  §  57  (k):  "Claims  which  have  been  allowed  may  be  recon- 
sidered for  cause  and  reallowed  or  rejected  in  whole  or  in  oart,  according  to 
the  equities  of  the  case,  before  but  not  after  the  estate  has  been  closed." 

Bankr.  Act,  §  57  (k)  and  Gen.  Order  No.  XXI  (6)  have  reference  to  claims 
against  the  bankrupt  that  were  in  existence  when  the  petition  was  filed  and  not 
to  claims  against  the  estate  for  expenses  of  administration,  such  as  a  receiver's 
account.  Such  expenses,  if  objectionable,  should  be  promptly  objected  to  and 
exception  filed  when  the  question  is  raised  before  the  referee.  In  re  Reliance 
Storage  &  Warehouse  Co.,  4  A.  B.  R.  49,  100  Fed.  619   (D.  C.   Penna.). 

6.  Bankr.  Act,  §  57  (d). 

7.  Bankr.  Act,  §  57  (d)  and  (k). 

8.  Impliedly,  In  re  Lafferty,  10  A.  B.  R.  290,  122  Fed.  558  (D:  C.  Pa.). 
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his  actual  creditors.  By  clause  7  of  §  7  of  the  act,  it  is  declared  to  be  the  duty 
of  the  bankrupt,  in  case  any  person  proves  a  false  claim  against  his  estate,  to 
disclose  the  fact  immediately  to  his  trustee.  In  the  present  case  no  trustee  has 
been  appointed.  This  fact  precludes  giving  notice  to  the  trustee,  but  it  does  not 
justify  the  allowance  of  the  false  claim,  nor  prevent  the  bankrupt  from  ob- 
jecting to  the  proof  thereof." 

§  820.  Others  May  Not  Object. — Parties  who  are  not  creditors  may 
not  be  heard  on  the  hearing  of  contested  claims  against  the  estate  ;•  and,  in 
general,  a  creditor,  before  his  standing  as  such  has'  been  established  by  the 
allowance  of  his  own  claim,  may  not  object  to  the  allowance  of  others.^" 
This  rule  does  not  exclude  the  bankrupt,  for  it  is  one  of  the  bankrupt's 
duties  to  object  to  erroneous  claims. ^^^ 

§  821.  Thus,  Neither  Receiver  nor  Debtor  of  Bankrupt. — The  rule 
enunciated  in  the  preceding  paragraph  would  exclude  the  receiver.  And 
would  also  exclude  debtors  of  the  bankrupt.^^ 

§  822.  Creditors'  Motive  in  Objecting^  ImmateriaL-r-Bat  simply  that 
a  creditor  is  making  the  objection  ia  reality  for  the  beniefit'of  a  debtor,' or 
other  person,  not  himself  entitled  to  make  the  objection,  is  immaterial. 
The  creditor  has  a  clear  legal  right  and  his  motive  is  of  no  consequence.^* 

In  re  Sully  &  Co.,  18  A.  B.  R.  125  (C.  C.  A.  N.  Y.):  "The  petitioners  are 
creditors  to  the  amount  of  over  $3,700,  and  their  interest  in  the  result  of  a 
re-examination  is  clear.  It  is  doubtless  true  that  they  would  not  have  inter- 
vened merely  in  order  to  protect  themselves,  and  that  they  were  mainly,  and 
perhaps  solely,  influenced  by  a  desire  to  assist  Hawley  and  Ray.  But  if  they 
had  reasonable  grounds  for  asserting  the  right  secured  to  them  by  the  Bank- 
lupt  Act,  whether  they  chose  to  do  so  for  their  own  advantage  or  for  that  of 
third  persons  is  quite  immaterial.  The  element  of  motive  cannot  prejudice  the 
assertion  of  a  clear  legal  right  or  statutory  privilege.  They  have  been  deprived 
of  the  right  reserved  to  them  by  §  57,  merely  because  they  would  have  been 
willing  to  forego  it,  or  would  not  have  asserted  it,  if  they  had  not  been  moved 
by  friendly  consideration  for  Hawley  and  Ray.  This  was  a  matter  which  con- 
cerned only  themselves.  There  was  nothing  censurable  in  the  motive  which 
induced  them  to  proceed.     Indeed,  if  they  believed  that  unfounded  or  exagger- 

9.  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  119  Fed.  531  (D.  C.  N. 
Csr.). 

10.  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  119  Fed.  531  (D. 
C.  N.  Car.). 

11.  In  re  Ankeny,  4  A.  B.  R.  72,  100  Fed.  614  (D.  C.  Iowa);  compare,  an- 
alogously, Griffin  V.  Mutual  Life  Ins.  Co.,  11  A.  B.  R.  622,  119  Ga.  664  (Sup.  Ct. 
Ga.);  contra,  In  re  Levy,  7  A.   B.  R.  56   (Ref.  N.  Y.). 

12.  In  re  Sully,  15  A.  B.  R.  304,  142  Fed.  895  (D.  C.  N.  Y.,  reversed  on  the 
facts  in  18  A.  B.  R.  123). 

13.  Before  the  election  of  a  trustee  it  has  been  held  creditors  may  not  raise 
the  defense  of  usury,  for  such  defense  is  purely  personal  to  the  bankrupt:  the 
trustee,  however,  may  make  the  defense,  for  he  succeeds  to  all  the  bankrupts 
rights.  In  re  Worth,  12  A.  B.  R.  566,  130  Fed.  927  (D.  C.  Iowa).  But  this  is 
doubtful  law,  for  the  trustee's  title  reverts  to  the  adjudication. 
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ated  claims  of  certain  other  creditors  were  to  be  used  by  the  trustee  and  those 
creditors  to  the  harm  of  Hawley  and  Ray,  they  were  commendable  in  lending 
the  latter  their  assistance.  As  their  application  was  a  legitimate  one,  we  see  no 
reason  why  it  should  be  denied  upon  a  consideration  of  motive." 

§  823.  Expense  of  Contesting  Claims  to  Control  Election  of  Trus- 
tee, Not  Chargeable  against  Estate. — The  costs  of  the  contest  of  a 
claim  made  in  the  eflfort  to  control  the  election  of  a  trustee  are  not  charge- 
able against  the  estate,  i* 

§  824.  After  Trustee  Elected,  All  Objections,  etc.,  to  Be  by  Him  or 
in  His  Name. — After  the  election  and  qualification  of  the  trustee,  all  ob- 
jections and  applications  for  re-examination  of  claims  should  be  taken  by 
the  trustee  or  in  the  trustee's  name.!*- 

In  re  Lewensohn,  9  A.  B.  R.  368,  131  Fed.  538  (C.  C.  A.):  "*  *  *  The 
act  is  silent  as  to  the  party  by  whom  a  re-examination  may  be  moved. 

"The  trustee  represents  every  creditor.  The  orderly  conduct  of  the  adminis- 
tration requires  that  a  proceeding  for  the  re-examination  of  the  claim  should  be 
taken  in  the  interests  of  all  the  creditors,  and  not  be  permitted  at  the  instance 
cf  any  one  creditor  unless  demanded  by  the  interests  of  all.  If  the  trustee 
should  without  sufficient  reason  refuse  to  proceed,  the  court  by  its  order  could 
compel  him  to  do  so,  or  remove  him  for  disobedience.  It  has  been  held  under 
the  present  act  that  a  creditor  cannot  prosecute  an  appeal  from  the  judgment  of 
a  court  of  bankruptcy  allowing  the  claim  of  another  creditor,  and  that  the 
trustee  is  the  only  party  who  can  do  so.  Chatfield  v.  O'Dwyer,  4  Am.  B.  R. 
313,  101  Fed.  797;  Foreman  v.  Burleigh,  6  Am.  B.  R.  330,  109  Fed.  313.  Trte 
yrovision  allowing  such  appeals  does  not  designate  the  party  by  whom  they 
may  be  prosecuted,  and  these  decisions  proceeded  upon  the  ground  that  the 
trustee  is  the  proper  party  and  the  only  proper  party,  because  he  represents 
the  interests  of  all  creditors  in  the  estate.  There  is  such  a  close  analogy  be- 
tween the  two  proceedings  of  a  re-examination  and  a  review  that  these  deci- 
sions are  apposite. 

"The  court  below  was  of  the  opinion  that  the  proceeding  was  authorized  by 

,14.  In  re  Worth,  13  A.  B.  R.  566,  130  Fed.  927  (D.  C.  la.);  compare,  to  same 
effect,  In  re  Fletcher,  10  A.  B.  R.  398  (D.  C.  N.  Y.);  inferentially.  In  re  Mer- 
cantile Co.,  2  A.  B.  R.  419,  95  Fed.  133  (D.  C.  Mo.). 

15.  See  dissenting  opinion  in  Ayres  v.  Cone,  14  A.  B.  R.  739,  138  Fed.  783  (C. 
C.  A.  S.  Dak.),  the  dissenting  opinion  undoubtedly  stating  the  correct  rule. 
See  analogously,  as  to  summary  order  on  bankrupt,  In  re  Rothschild,  5  A.  B.  R. 
587  (Ref,  Ga.) ;  apparently  contra,  obiter.  In  re  Carter,  15  A.  B.  R.  126,  138  Fed. 
846  (D.  C.  Ark.);  impliedly.  In  re  Sully  &  Cp.,  18  A.  B.  R.  123  (C.  C.  A.  N.  Y.); 
In  re  Koenig  &  Van  Hoogenhuyze,  11  A.  B.  R.  619,  127  Fed.  891  (D.  C.  Tex); 
obiter,  In  re  Carton  &  Co.,  17  A.  B.  R.  349  (D.  C.  N.  Y.);  analogously  (plenary 
suit  to  recover  property).  In  re  Bailey,  18  A.  B.  R.  226  (D.  C.  Pa.);  inferentially, 
Chatfield  v.  O'Dwyer,  4  A.  B.  R.  313,  lOfFed.  797  (C.  C.  A.  Ark.);  compare, 
In  re  Little  River  Lumber  Co.,  5  A.  B.  R.  683,  101  Fed.  558  (D.  C.  Ark.) ;  com- 
pare. In  re  McCallum  &  McCallum,  11  A.  B.  R.  447,  127  Fed.  768  (D.  C.  Pa.); 
compare  facts  in  In  re  Stover,  5  A.  B.  R.  250,  105  Fed.  355  (D.  C.  Pa.),  and  ift 
In  re  Linton,  7  A.  B.  R.  676  (Ref.  Penn.).  Her#,  however,  it  does  not  appear 
whether  a  trustee  had  been  elected  or  not  nor  (in  the  case,  In  re  Linton,  at 
any  rate)  whether  the  applications  were  for  re-examination  of  claims  already 
allowed  or  objections  thereto  before  allowance.  Contra,  inferentially,  Mc-' 
Daniel  v.  Stroud,  5  A.  B.  R.  689,  106  Fed.  486  (C.  C.  A.  S.  Car.). 
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General  Order  21,  clause  6.  That  part  of  Order  31,  which  is  pertinent,  reads 
as   follows: 

"  'When  the  trustee  or  any  other  creditor  shall  desire  the  re-examination  of 
any  claim  filed  against  the  bankriipt's  estate,  he  may  apply  by  petition  to  the 
referee  to  whom  the  case  is  referred  for  an  order  for  the  re-examination,  and 
thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hearing  the  peti- 
tion, of  which  due  notice  shall  be  given  by  mafl  addressed  to  the  creditor.' 

"This,  regulates  the  procedure  for  re-examination  without  regard  to  the 
party  by  whom  or  the  time  when  it  may  be  pursued,  and  does  not  purport  to 
confer  any  right  or  privilege  beyond  these  expressly  or  impliedly  given  by  the 
act.  The  court  below  seems  to  have  construed  the  language  as  though  it  were 
intended  to  permit  the  trustee  or  any  creditor  to  apply  by  petition  'whenever 
he  may  desire  to  do  so.'  Thus  read  it  would  permit  a  re-examination  after 
the  estate  had  been  closed,  and  this  clearly  could  not  have  been  intended 
because  it  is  forbidden  by  clause  k  of  §  8.  It  may  be  given  due  effect  by 
reading  it  as  authorizing  a  petition  by  a  creditor  at  the  appropriate  stage  of 
the  proceeding  when  it  may  be  desirable  for  the  creditor  to  intervene.  The 
word  'desire'  is  used  in  the  sense  of  'intend.'  It  may  become  desirable  and 
necessary  to  re-examine  a  proved  claim  prior  to  the  qualification  of  the 
trustee,  as  delays  frequently  ensue  in  the  election  and  qualification  of  this 
officer,  and  it  might  be  that  evidence  would  be  lost  in  the  meantime.  This 
probably  was  within  the  contemplation  of  the  General  Order,  but  we  cannor 
believe  it  was  within  its  intention  to  permit  the  trustee  and  creditors  con- 
currently to  pursue  a  re-examination  of  a  claim,  or  to  permit  a  creditor  to  do 
so  when  the  trustee  for  sufficient  reasons  does  not  approve,  or  when  in  the 
interests  of  all  it  is  desirable  that  the  trustee  should  conduct  the  proceeding." 

In  re  Sully  &  Co.,  15  A.  B.  R.  321,  142  Fed.  895  (D.  C.  N.  Y.) :  "Tlje  trustee 
alone  is  authorized  to  institute  proceedings  for  the  re-examination  and  expung- 
ing of  claims." 

Contra,  infere'ntially.  In  re  Roche,  4  A.  B.  R.  369,  101  Fed.  956  (C.  C.  A. 
Tex.) :  "Under  this  statute  (1867)  there  was  strong  reason  for  contending 
that  an  appeal  from  a  judgment  allowing  a  claim  could  only  be  made  by  an 
assignee  dissatisfied  therewith.  The  Act  of  1898  is  silent  as  to  the  party  who 
inay  take  an  appeal  on  the  allowance  or  disallowance  of  the  claim.  The  omis- 
sion of  the  provision  above  quoted  from  the  act  of  1867  is  significant,  and  we 
are  of  opinion  that  the  intention  of  the  lawmakers  was,  not  to  restrict  the 
right  of  appeal,  but  to  leave  in  force  the  general  rule  that,  where  an  appeal 
lies  from  any  judgment  or  decree,  the  same  may  be  taken  by  any  party  or 
person  injured  or  affected  by  the  decree  or  judgment.  The  record  in  this 
case  shows  that  the  appellant,  as  a  creditor  of  the  bankrupt,  is  directly  inter- 
ested in  the  judgment  complained  of,  not  only  as  a  general  creditor  of  the 
"bankrupt,  but  as  having  a  special  lien  on  the  sum  in  the  hands  of  the  trustee.'' 

§  825.  Creditor  May  Not  Have  Re-Examination  of  His  Own  Claim 
on  Disallowance,  Though  Rehearing  Not  Forbidden. — And  a  creditor 
probably  is  not  permitted  to  apply  for  a  re-examinatioTi  of  his  own  claim 
upon  disallowance ;  his  proper  practice  is  to  petition  for  review  of  the 
•order  of  disallowance. ^^  But  of  course  the  court  has  the  discretion  to 
grant  him  a  rehearing,  under,  the  usual  rules. 

16.    Obiter,  In  re  Chambers.  Calder  &  Co..  6  A.  B.  R.  707  (Ref.  R.  I.). 
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§  826.  On,  Trustee's  Refusal,  He  May  Be  Ordered,  etc.,  or  Cred- 
itor or  Bankrupt  May  Proceed. — On  refusal  of  the  trustee  for  insuffi- 
cient reasons  to  proceed,  he  may  be  ordered  to  do  so.^^  And  the  trustee 
may  be  removed  for  noncompliance  with  the  order. i^ 

In  re  Stern,  16  A.  B.  R.-513,  144  Fed.  956  (C.  C.  A.  Iowa):  "*  *  *  if  he 
refuses  to  oppose  a  claim  or  to  move  for  its  reconsideration  when  he  ought 
to  do  so,  he  may  be  compelled  to  act  or  to  permit  the  objecting  creditors  to 
act  in  his  name." 

Or  the  creditor  may  himself  proceed ;i^  or  the  bankrupt  may  proceed;'" 
in  which  events  it  is  proper  that  the  reasonable  expense  of  a  successful  re- 
sistance should  be  paid  out  of  the  estate.^i 

And  the  court  may  require  the  creditor  to  indemnify  the  trustee  against 
costs  and  expenses. -^ 

But  compare,  In  re  Baird,  7  A.  B.  R.  448,  112  Fed.  960  (D.  C.  Pa.):  "It  is 
certainly  not  the  duty  of  a  trustee  to  litigate  every  question  that  may  be 
called  to  his  notice  by  the  creditors,  however  frivolous  or  apparently  lacking 
in  support  it  may  be.  On  the  other  hand,  he  should  not  be  permitted,  by 
requiring  indemnity  in  every  instance  against  the  costs  and  expenses  of  a  suit 
to  cast  the  risk  of  controversy  upon  the  particular  creditor  who  may  request 
to  undertake  it." 

Or  to  pay  the  costs  if  unsticcessful.^s 

§  827.  If  Creditor  Proceeds,  Should  Use  Trustee's  Name. — In  such 
cases,  however,  the  proper  practice  would  be  for  the  creditor  to  use  the 
trustee's  name,  by  leave  of  court  ;2*  although  he  has  been  held  entitled  to 
reimbursement  in  a  case  where  it  appears  he  did  not  use  the  trustee's  name 
but  proceeded  in  his  own  name.^^    And  a  creditor  and  the  trustee  may,  by 

17.  McDaniel  v.  Stroud,  5  A.  B.  R.  685,  106  Fed.  486  (C.  C.  A.  S.  Car.);  Chat- 
field  V.  O'Dwyer,  4  A.  B.  R.  313,  101  Fed.  797  (C.  C.  A.  Ark.);  analogously.  In 
re  Lewensohn,  9  A.  B.  R.  368,  121  Fed.  538  (C.  C.  A.);  obiter,  In  re  Carton  & 
Co.,  17  A.  B.  R.  349  (D.  C.  N.  Y.);  analogously,  In  re  Bailey,  18  A.  B.  R.  226 
(D.  C.  Pa.). 

For  an  instance  where  the  court  refused  to  entertain  a  motion  made  by  the 
bankrupt  for  an  order  upon  the  trustee  to  institute  such  proceedings,  see.  In  re 
Levy,  7  A.  B.  R.  56  (Ref.  N.  Y.).  But  compare,  inferentially,  contra.  Griffin  v. 
Mut.  Life  Ins.  Co.,  11  A.  B.  R.  622,  119  Ga.  664  (Sup.  Ct.  Ga'.). 

18.  In  re  Lewensohn,  9  A.  B.  R.  368,  121  Fed.  538  (C.  C.  A.). 

19.  In  re  Sully  &  Co.,  18  A.  B.  R.  120  (C.  C.  A,  N.  Y.);  In  re  Little  River 
Lumber  Co.,  3  A.  B.  R.  682  (D.  C.  Ark.);  McDaniel  v.  Stroud,  5  A.  B.  R.  685, 
106  Fed.  486  (C.  C.  A.  S.  C);  analogously.  In  re  Bailey,  18  A.  B.  R.  336  (D. 
C.  Pa.). 

20.  Obiter,  In  re  Carton  &  Co.,  17  A.  B.  R.  349  (D.  C.  N.  Y.). 

21.  In  re  Little  River  Lumber  Co.,  3  A.  B.  R.  682,  101  Fed.  558  (D.  C.  Ark.). 

22.  In  re  Bailey,  18  A.  B.  R.  336,  151  Fed.  953  (D.  C.  Pa.). 

23.  In  re  Sully  &  Co.,  18  A.  B.  R.  136  (C.  C.  A.  N.  Y.) ;  Chatfield  v.  O'Dwyer, 
4  A.  B.  R.  313,  101  Fed.  797  (C.  C.  A.  Ark.). 

24.  McDaniel  v.  Stroud,  5  A.  B.  R.  685,  106  Fed.  486  (C.  C.  A.  S,  C);  In  re 
Sully  &  Co.,  18  A.  B.  R.  136  (C.  C.  A.  N.  Y.);  In  re  Bailey,  18  A.  B.  R.  336  (IX 
C.  Pa.). 

25.  In  re  Little  River  Lumber  Co.,  3  A.  B.  R.  683,  101  Fed.  558  (D.  C.  Ark.). 
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formal  entry,  adopt  the  objections  filed  by  the  bankrupt  before  the  election 
of  a  trustee  and  need  not  file  new  objections.^® 

§  828.  Though  but  One  Creditor  in  Position  to  Object,  Yet  Trustee 
May  Object. — Where  only  one  or, less  than  all  of  the  creditors  is  in  a 
position  to  object  to  the  claim,  nevertheless  the  trustee  succeeds  to  such 
creditor's  defense  and  may  urge  it,  even  if  the  creditor  himself  does  not 
urge  it. 

Instance,  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  267,  133  Fed.  100  (D.  C. 
Mo.):  "When  this  claim  was  presented  for  allowance,  the  wronged  creditors 
unquestionably  had  the  right  to  object  thereto  on  the  ground  that  the  claimant 
was  estopped  to  deny  the  truth  of  his  representations.  If  so  why  may  not  the 
trustee  for  them?" 

But  it  hardly  seems  correct  to  hold  that  where  a  claim  is  good  as 
against  all  the  other  creditors  and  is  bad  only  as  to  the  one,  yet  that  it  may  be 
thrown  out  altogether.  A  better  rule  it  would  seem  would  be  to  make  it 
the  subject  of  a  special  order  in  the  distribution^  and  adjust  the  priorities  in 
the  dividends  in  accordance  with  the  respective  equities  ;2''  and  postpone 
such  claimant's  dividend,  or  subject  it  to  such  creditor's  claim. ^^ 

§  829.  Creditor  Holding  Special  Defense,  Yet  May  Not  Object  in 
Own  Name. — It  is  doubtful  whether  the  creditor  holding  the  special  de- 
fense may  object  to  the  allowance  of  the  claim,  but  at  any  rate  he  may,  on 
distribution,  have  the  dividend  on  such  claim  subjected  to  his  own  claim.^* 

Division  2. 

Pleadings  and  Procedure  on  Objections  to  Claims  and  on  Re-Exam- 
ination oE  Allowed  Claims. 

§  830.  Objections  for  Lack  of  Form  or  "Provability,"  Not  Neces- 
sarily in  Writing. — Objections  to  claims  on  the  ground  that  they  are  not 

26.  Contra,  Ayres  v.  Cone,  14  A.  B.  R.  739,  138  fed.  778  (C.  C.  A.  S.  Dak), 
tut  the  able  and  dissenting  opinion  of  Sanborn,  J.,  in  this  case  undoubtedly 
States  the  true  rule. 

it  has  been  held,  that  a  trustee  and  also  a  creditor  might  institute  a  joint  pro- 
ceeding, upon  a  joint  petition  against  several  creditors.  As  to  trustee,  see  In  re 
l.yon,  7  A.  B.  R.  61  (D.  C.  N.  Y.) ;  as  to  creditor,  In  re  Linton,  7  A.  B.  R.  676 
(Bef.  Penn.). 

Th.'j  practice  is  improper  and  leads  to  confusion,  since  different  defenses  are 
involved  and  creditors  are  entitled  to  separate  hearings.  It  does  not  save  a 
"multiplicity  of  suits"  but  provokes  a  multiplicity  of  objections  for  the  consid- 
«ration  of  a  court  of  review.  The  rule  laid  down  by  Chancellor  Kent  is  clearly 
distinguishable.  Different  preferences  received  by  different  creditors  at  differ- 
ent times  and  different  places  and  in  different  amounts  are  not  "connected 
within  the  meaning  of  Chancellor  Kent.  The  only  connection  is  the  uniformity 
of  legal  principles  involved  and  the  necessity  of  proving  the  bankrupt's  m- 
solvency  in  each  case.     These  do  not  constitute  a  connected  series  of  acts.      __ 

27.  See  post,  §  2133,  et  seq.,  subject  of  "Marshaling  of  Priorities  in  Dividends. 

28.  Obiter,  In  re  Royce  Dry  Goods  Co.,   1^  A.   B.   R.  627,  133   Fed.  100  (D. 

29.  But  compare.  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  267.  133  Fed.  100 
(D.  C.  Mo.). 
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provable  as  being  not  among  the  enumerated  classes  of  provable  debts  or 
that  they  are  not  duly  "proved,"  as  being  defective  in  the  form  of  affidavit, 
need  not  be  made  in  writing,  if  the  proof  of  claim  shows  the  fault  on 
its  face.  An  oral  intimation  to  the  court  is  sufficient  and  the  court  may  and 
should  act  without  any  motion.^" 

§  831.  Objections  for  Substance  Properly  in  Writing. — Objections 
to  claims  for  matters  of  substance  ought,  by  the  better  practice,  to  be  in 
writing,  although  there  is  no  statutory  requirement  to  that  effect,  nor  any 
rule  nor  form  of  the  Supreme  Court  requiring  it.^^ 

In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  257,  133  Fed.  100  (D.  C.  Mo.) :  "There 
is  nothing  in  the  Act  or  rules  in  bankruptcy  directing  the  form  of  such  objec- 
tions.    They  should  be  in  writing." 

Compare,  to  same  effect,  In  re  Linton,  7  A.  B.  R.  676  (Ref.  Penn.) :  "Ob- 
jections to  proofs  of  claims  should  be  set  forth  in  the  form  of  a  petition  for 
review.'' 

Compare,  In  re  Cannon,  14  A.  B.  R.  114,  133  Fed.  837  (D.  C.  Pehna.) :  "A 
preliminary  question  is  raised  by  the  refusal  of  the  referee  to  sustain  the 
objection  of  the  claimants'  counsel  to  the  examination  of  the  witnesses,  'because 
no  formal  exception  to  the  claim  has  been  filed  by  the  trustee.'  This  position 
is  based  upon  the  assumption  that  the  trustee  must  put  his  objections  in 
writing  before  the  claim  can  be  attacked  by  testimony  or  other  evidence.  No 
doubt  it  is  desirable  that  the  trustee's  objections  shall  be  clearly  and  dis- 
tinctly stated  in  advance  of  the  investigation,  so  far  as  this  may  be  possible, 
in  order  that  the  claimant  may  know  what  he  is  called  upon  to  meet.  But 
this  information  may  be  communicated  to  him  in  several  ways;  the  trustee's 
objections  may  be  noted  by  the  stenographer,  as  was  the  case  in  In  re"  Shaw, 
6  Am.  B.  R.  499,  109  Fed.  780;  or  they  may  be  stated  orally,  as  was  done  in  the 
instance  now  under  consideration,  if  the  referee  permits  this  course  to  be 
pursued;  or  they  may  be  filed,  in  writing,  this  being  the  method  which  the 
claimants  insist  upon  as  the  exclusive  method.  Undoubtedly,  the  last-named 
practice  has  obvious  advantages,  and  should  be  followed  as  a  rule,  wherever 
practicable,  but  the  Bankrupt  Act  does  not  require  objections  to  be  always  in 
writing,  §  57d  directing  the  allowance  of  claims  that  have  been  duly  proved, 
'unless  objection  to  their  allowance  should  be  made  by  parties  in  interest,  or 
their  consideration  be  continued  for  cause  by  the  court  upon  its  own  motion.' 
The  manner  of  making  such  objection  is  thus  left  open,  and  should,  I  think, 
be  largely  committed  to  the  discretion  of  the  referee.  It  is  conceivable,  that 
while  a  trustee  might  have  enough  information  to  justify  him  in  entering,  ob- 
jection to  a  particular  claim  upon  a  ground  which  he  might  be  able  to  state 
in  general  terms,  he  might  not  have  information  sufficiently  precise  to  permit 
him  to  file  specific  objections  in  advance  of  the  hearing;  and  I  think  it  would 
be  going  too  far  to  require  him  to  make  an  attempt  that  could  only  result  in 
failure.  Whatever  will  give  sufficient  preliminary  information  to  the  claimant 
concerning  the  character  of  the  trustee's  objection,  is,  I  think,  all  that  cnn 
fairly  be  required,  especially  when  this  is  afterwards  supplemented,  as  in  the 
present  case,  by   specific   objections  in  writing." 

30.  Inferentially,  In  re  Cannon,  14  A.  B.  R.  114,  133  Fed.  837  (D.  C.  Pa.). 

31.  See,  inferentially,  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed.  670  (D.  C.  N, 
Car.). 

1  Rem  B— 31 
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But  need  not  be  under  oath;^^  and  in  the  discretion  of  the  couri  need 
not  be  in  writing,  but  may  be  stated  orally .^3 

§  832.  Each  Claim,  Properly,  to  Be  Separately  Objected  to. — It  is 

undoubtedly  the  better  practice  not  to  join  in  one  pleading  objections  to 
different  claims.  The  same  objections  may  not  be  applicable;  the  same  evi- 
dence may  not  be  requisite ;  and  on  review  the  record  would  be  incon- 
veniently voluminous. 

Yet  it  has  been  held  that  objections  to  different  claims  may  be  set  forth 
in  one  pleading. 

In  re  Linton,  7  A.  B.  R.  676  (Ref.  Penn.) :  "Any  number  of  creditors  can 
properly  be  named  in  the  same  petition,  but  each  should  be  served  with  a  copy 
of  the  petition,  and  a  copy  of  the  order  made  to  appear  and  show  cause  why 
their  claims  should  not  be  reduced  in  amount  or  expunged."  This  may  have 
been  a  case  of  re-examination  of  claims  already  allowed  rather  than  objection 
thereto  before  allowance. 

§  833.  Objections  to  Be  Specific. — The  objections  should  be  specific  ;5* 
and  undoubtedly  should  follow  the  usual  rules  of  pleading — ^pleading  and 
denying  allegations  of  fact,  and  not  being  indefinite. 

§  834.  Amendment  of  Objections  Permissible. — Amendment  of  ob- 
jections may  be  permitted.^^ 

§  835.  Overruling  Trustee's  Motion  to  Dismiss  Claim  for  Failure 
to  Make  Prima  Facie  Case. — On  overruling  the  trustee's  motion,  made 
at  the  close  of  the  claimant's  case,  to  disallow  the  claim  on  the  claimant's 
own  proof,  it  is  error  to  proceed  as  if  the  case  had  been  entirely  submitted 
and  to  allow  the  claim.  Opportunity  should  then  be  given  to  the  trustee  to 
support  his  objections  with  evidence  ;3®  nor  should  the  reviewing  court 
allow  the  claim  upon  reversal  of  the  referee's  order  of  disallowance  made 
at  the  close  of  the  claimant's  case,  but  should  remand  with  instructions  to 
hear  trustee's  evidence  in  support  of  the  objections. 

In  re  Livingston  Co.,  16  A.  B.  R.  385,  144  Fed.  971  (C.  C.  A.  N.  Y.):  "We 
think  this  was  error,  because  by  such  disposition  of  the  cause  the  claim  was 
allowed  without  any  opportunity  to  the  trustee  to  put  in  what  proof  he  might 
be  able  to  produce  tending  to  controvert  the  case  made  by  the  claimant." 

32.  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed.  670  (D.  C.  N.  C). 

33.  In  re  Cannon,  14      .  B.  R.  114,  133  Fed.  837  (D.  C.  Penna.). 

34.  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  257,  133  Fed.  ICO  (D.  C.  Mo.): 
"Should  be  sufficiently  explicit  to  indicate  to  the  claimant  the  nature  and  charac- 
ter thereof." 

35.  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  257,  133  Fed.  100  (D.  C.  Mo.). 
Here  to  conform  the  objections  to  the  proof. 

36.  Inferentially,  In  re  Livingston  Co.,  16  A.  B.  R.  385,  144  Fed.  971   (C.  C. 

h.  N.  y.). 
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§  836.  Petition  for  Re-Examination. — Where  the  re-examination  o£ 
a  claim  once  allowed  is  desired,  a  petition  for  an  order  expunging  the  claim 
should  be  filed.^' 

§  837.  To  Be  Specific,  and  Sufficiency  Tested  in  Usual  Way.— The 
petition  for  re-examination  should  be  specific.  The  sufficiency  or  insuffi- 
ciency of  the  allegations  may  be  tested  in  the  usual  manner  of  procedure. 
Thus,  a  motion  for  a  more  specific  statement  is  proper  to  cure  indefiniteness 
in  the  pleading.^* 

§  838.  Good  Cause  to  Be  Shown. — Good  cause  must  be  shown,'  how- 
-ever,  for  setting  aside  an  order  of  allowance  before  the  court  will  recon- 
sider the  claim.*^ 

Compare,  infereritially,  to  same  effect,  In  re  Smith,  2  A.  B.  R.  648  (Ref.  N, 
Y.):  "The  better  practice,  when  application  is  made  to  increase  or  decrease 
the  sum  at  which  a  claim  has  previously  been  allowed,  is  to  vacate  the  former 
order  of  allowance,  and  allow  the  claim  at  the  new  amount  as  if  then  moved 
-for  the  first  time." 

What  is  necessary  to  constitute  good  cause  in  such  cases  is  not  clear.  At 
-any  rate  facts  sufficient  to  obtain  a  rehearing  in  accordance  with  the  Fed- 
eral Equity  rules  would,  of  course,  be  sufficient  here. 

In  re  George  Watkinson  Co.,  13'  A.  B.  R.  370  (D.  C.  Pa.) :  "Neither  the 
terms  of  the  act,  nor  the  general  orders,  require  the  petitioner  to  aver  facts 
which,  if  proved,  would  defeat  the  claim.  It  is  only  necessary,  in  my  judgment, 
to  aver  facts  which,  if  true,  are  a  sufficient  cause  for  the  re-examination  oi 
the  claim." 

In  other  words,  the  petition  for  re-examination  need  not  be  the  final 
statement  of  the  complete  case,  although  of  course  probability  of  the  ex- 
istence of  facts  .sufficient  to  defeat  it  must  be  shown  in  order  to  show  "good 
-cause." 

^37.  Rule  XXI  (6)  of  the  Supreme  Court's  General  Orders  in  Bankruptcy: 
When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of  any  claim 
filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to  the  referee  to 
whom  the  case  is  referred  for  an  order  for  such  re-examination,  and  thereupon 
the  referee  shall  make  an  order  fixing  a  time  for  hearing  the  petition,  of  which 
due  notice  shall  be  given  by  mail  addressed  to  the  creditor.  At  the  time  ap- 
pointed .the  referee  shall  take  the  examination  of  the  creditor,  and  of  any 
witness  that  may  be  called  by  either  party,  and  if  it  shall  appear  from  such  ex- 
amination that  the  claim  ought  to  be  expunged  or  diminished,  the  referee  may 
■order  accordingly." 

Compare,  to  same  effect,  In  re  Linton,  7  A.  B.  R.  676  (Ref.  Penn.);  infer- 
entially,  and  obiter,  In  re  Docker-Foster  Co.,  10  A.  B.  R.  584,  123  Fed.  190  (D. 
■C.  Pa.). 

38.  In  re  Ankeny,  4  A.  B.  R.  72,  100  Fed.  614  (D.  C.  Iowa). 

39.  Bankr.  Act,  §  57  (k) ;  "*  *  *  may  be  reconsidered  for  cause.''  In  re 
Doty,  5  A.  B.  R.  58  (Ref.  N.  Y.). 

But  Perhaps  Petition  Should  Set  Up  Facts  Sufficient  to  Defeat  Claim  as  Well 
as  Merely  to  Show  Good  Cause. — "The  petition  for  re-examination,  perhaps, 
should  set  up  facts  which,  if  proved,  would  defeat  the  claim;  otherwise  the  re- 
•examination  would  be  vain. 
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§  839.  Creditor  to  Be  Given  Due  Notice. — The  creditor  whose  claim, 
is  attacked  should  be  given  due  notice  of  the  petition.*" 

§  840.  Notice  by  Referee,  and  May  Be  by  Mail. — The  notice  is  to 
be  given  by  the  referee,  not  by  the  creditor  nor  trustee  (unless  otherwise 
ordered  by  the  judge ).*i  The  notice  may  be  by  mail  and  notice  by  mail 
would  be  "due  notice."*^ 

§  841.  Creditor  to  Pile  Answer. — The  creditor  should  file  an  answer 
thereto,  else  the  claim  may  be  expunged  pro  confesso. 

In  re  Docker-Foster  Co.,  10  A.  B.  R.  584,  123  Fed.  190  (D.  C.  Penn.) :  "Under 
the'  provisions  of  General  Order  No.  37,  which  extends  the  equity  rules  of  the- 
Supreme  Court  to  proceedings  in  equity  instituted  for  the  purpose  of  carrying 
into  effect  the  provisions  of  the  Bankrupt  Act,  or  for  enforcing  the  rights  and 
remedies  given  by  it,  failure  to  file  an  answer  to  a  petition  seeking  to  expunge- 
a  claim  justifies  a  decree  pro  confesso  under  Rule  18,  carrying  the  ordinary 
incidents   and   consequences ,  of   such   a   decree." 

§  842.  Reconsideration  Refused  for  Trustee's  Laches. — Reconsid- 
eration of  an  allowed  claim  will  be  refused  where  the  trustee  is  guilty  of 
laches.*^ 

§  843.  Burden  of  Proof — Original  Order  of  Allowance,  Prima 
Facie  Case. — The  burden  of  proof  rests  on  the  party  desiring  the  recon- 
sideration of  an  order  of  allowance,  for  the  original  order  of  allowance  es- 
tablishes a  prima  facie  case.**  Before  allowance  the  proof  of  debt  makes 
3.  prima  facie  case  for  the  creditor.*^ 

§  844.  Deposition  for  Proof  of  Debt  Prima  Facie  Case  for  Claim- 
ant.— The  mere  presentation  of  the  duly  verified  and  filed  deposition  for 
proof  of  debt  makes  a  prima  facie  case,  even  when  objected  to,  and  must 
stand  until  the  objector  adduces  evidence  which  authorizes  the  referee  to- 
expunge  or  reduce  it.*® 

40.  In  re  Linton,  7  A.  B.  R.  676  (Ref.  Penn.).  Compare  practice,  as  described, 
in  In  re  Doty,  5  A.  B.  R.  58  (Ref.  N.  Y.). 

41.  In  re'Stoever,  5  A.  B.  R.  250,  105  Fed.  355  (D.  C.  Pa.). 

42.  Rule  XXI  (6). 

43.  See  In  re  Hinckel  Brew  Co.,  10  A,  B.  R.  484,  123  Fed.  942  (D.-  C.  N.  Y.).. 
In  re  Hamilton  Furn.  Co.,  8  A.  B.  R.  588,  116  Fed.  115  (D.  C.  Pa.),  h.  this  case 
claims  had  been  allowed  and  dividends  paid  thereon.  Compare  facts.  In  re  Geo. 
Watkinson,  12  A.  B.  R.  370  (D.  C.  Pa.). 

44.  In  re  Howard,  4  A.  B.  R.  69.  100  Fed.  630  (D.  C.  Calif.);  In  re  Doty,  ^ 
A.  B.  R.  58  (Ref.  N.  Y.) 

45.  Obiter,  In  re  Doty,  5  A.  B.  R.  58  (Ref.  N.  Y.). 

46.  In  re  Doty,  5  A.  B.  R.  58  (Ref.  N.  Y.) ;  In  re  Cannon,  14  A.  B.  R.  il4,  ISJ' 
Fed.  837  (D.  C.  Pa.) ;  compare.  In  re  Shaw,  6  A.  B.  R.  499,  109  Fed.  780  (D.  C. 
Pa);  cornpare,  inferentially.  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed.  670  (D.  C. 
N  Car.);  In  re  Creasinger,  17  A.  B.  R.  546,  145  Fed.  224  (Ref.  Calif.);  obiter.  In 
re  Jones,  18  A.  B.  R.  208  (D.  C.  Mich.);  (18671  In  re  Saunders,  2  Lowell  Hi, 
446,  Fed.   Cases   12,371;    (1867)   In  re   Felter,  7  Fed.  906. 

Some  cases  seem  to  indicate  that  the  ordinary  rules  as  to  the  introduction  and! 
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Whitney  v.  Dresser,  15  A.  B.  R.  326,  200  U.  S.  535:  "The  only  question 
warranting  the  appeal  is  whether  the  sworn  proof  of  claim  is  prima  facie  evi- 
dence of  its  allegations  in  case  it  is  objected  to.  It  is  not  a  question  of  the 
burden  of  proof  in  a  technical  sense — a  burden  which  does  not  change  whatever 
the  state  of  the  evidence — but  simply  whether  the  sworn  proof  is  evidence  at  all. 

"The  Circuit  Court  of  Appeals  observed  that  the  proof  of  claim  warrants  the 
payment  of  a  dividend  in  the  absence  of  objection,  and,  therefore,  must  have 
some  probative  force.  In  reply  it  is  argued  that  what  is  done  in  default  of 
opposition  is  no  test  of  what  is  evidence  when  opposition  is  made;  that  a 
judgment  may  be  entered  on  a  declaration  for  want  of  an  answer,  yet  a  declara- 
tion is  not  evidence;  that  it  is  contrary  to  analogy  to  give  effect  to  an  ex 
parte  affidavit,  and  that  on  general  principles  it  is  the  right  of  any  party  against 
whom  a  claim  is  made  to  have  it  proved,  not  only  upon  oath,  but  subject  to 
cross-examination. 

"Notwithstanding  these  forcible  considerations  we  agree  with  the  Circuit 
Court  of  Appeals.  The  prevailing  opinion,  not  only  in  the  Second  Circuit, 
but  elsewhere,  seems  to  have  been  that  way.  *  *  *  The  alternative  would 
be  that  the  mere  interposition  of  an  objection  by  any  party  in  interest,  §  57d, 
would  require  the  claimant  to  produce  evidence.  For  if  the  formal  proof  is 
■no  evidence  a  denial  of  the  claim  must  have  that  effect.  If  it  does  not,  then 
the  formal  proof  is  some  evidence  even  when  there  is  testimony  on  the  other 
side.  The  words  of  the  statute  suggest,  if  they  do  not  distinctly  import,  that 
the  objector  is  to  go  forward,  and  thus  that  the  formal  proof  is  evidence  even 
when  put  in  issue.  The  words  are:  'Objections  to  claims  shall  be  heard  and 
•determined  as  soon,'  etc.  Section  57f.  It  is  the  objection,  not  the  claim,  which  is 
pointed  out  for  hearing  and  determination.  This  indicates  that  the  claim  is 
regarded  as  having  a  certain  standing  already  established  by  the  oath.  Some 
force  also  may  be  allowed  to  the  word  'proof  as  used  in  the  Act.  Convenience 
undoubtedly  is  on  the  side  of  this  view.  Bankruptcy  proceedings  are  more 
summary  than  ordinary  suits.  Judges  of  practical  experience  have  pointed 
out  the  expense,  embarrassments  and  delay  which  would  be  caused  if  a  formal 
objection  necessarily  should  put  a  creditor  to  the  production  of  evidence  or 
require  a  continuance.  Justice  is  secured  by  the  power  to  continue  the  con- 
sideration of  a  claim  whenever  it  appears  there  is  good  reason  for  it.  We 
believe  that  the  understanding  of  the  profession,  the  words  of  the  Act  and  con- 
venient and  just  administration  all  are  on  the  side  of  treating  a  sworn  proof  of 
claim  as  some  evidence  even  when  it  is  denied." 

In  re  Dresser,  13  A.  B.  R.  747,  135  Fed.  495  (C.  C.  A.  N.  Y.) :  "We  are 
dealing  here  with  'a  statute,  the  primary  object  of  which  is  to  collect  the 
■property  of  the  bankrupt  speedily  and  divide  it  equally  among  his  creditors. 
Analogies  drawn  from  pleadings  in  actions  at  common  law  and  in  equity 
furnish  little  assistance  in  the  interpretation  of  such  a  law.  If  the  doctrine 
be  once  established  that  a  proof  of  claim  in  bankruptcy  is  entitled  to  no  greater 
weight  than  a  complaint  in  an  ordinary  action  at  law  the  most  serious  results 

weight  of  evidence  and  the  conduct  of  trials  prevail  in  the  hearing  of  the  ob- 
jections to  claims  in  bankruptcy.  Thus  it  has  been  held  that,  in  Pennsylvania,  a 
claimant  against  the  estate  of  a  deceased  bankrupt  is  not  competent  to  testify 
in  support  of  his  claim  although  he  is  called  by  the  trustee  to  testify  concerning 
a  transfer  of"  property  made  to  him  by  the  bankrupt  within  four  months  preced- 
ing the  adjudication.     In  re  Shaw,  6  A.  B,  R.  499,  109  Fed.  780  (D.  C.  Penn.). 

Thus  it  has  been  held  that  every  creditor  must  establish  his  claim  by  a  pre- 
ponderance of  the  evidence  if  it  is  denied.  In  re  Wooten,  9  A  B  R  247  118 
Fed.  670  (D.  C.  N.  C.) ;  inferentially.  In  re  Ladue  Tate  Mfg.  Co.,  14  A  B  R 
235,  135  Fed.  910  (D,  C.  N.  Y.). 
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will  follow.  Any  vindictive  or  contumacious  creditor  can,  by  filing  objections, 
compel  creditors  to  come  from  distant  states  and  even  from  foreign  countries 
to  testify  in  support  of  their  claims  before  a  word  of  testimony  impeaching 
their  validity  has  been  adduced.  No  one  disputes  that  in  the  absence  of 
objection  the  proof  of  claim  stands  as  sufficient  warrant  for  the  payment  of 
a  dividend  based  thereon.  It  is  not  then  a  mere  pleading,  confessedly  it 
possesses  some  probative  force.  This  being  so  it  is  not  easy  to  approve  the 
logic  which  deprives  it  of  all  weight,  as  evidence  upon  the  mere  filing  of  an 
objection.  If  the  appellant's  contention  be  sustained  an  efficient  administra- 
tion of  the  law  might,  as  we  have  seen,  be  made  difficult,  if  not  impossible. 
We  see  no  reason  or  necessity  for  such  an  interpretation  of  the  law.  On  the 
other  hand  a  construction  which  requires  the  objector  to  offer  some  proof 
before  subjecting  the  creditor  to  the  expense  and  annoyance  of  presenting 
sustaining  evidence  seems  to  be  in  accord  with  the  intent  and  purpose  of  the 
act  and  to  present  a  simple,  efficient  and  perfectly  fair  rule  of  procedure.  Ira 
a  vast  majority  of  instances  the  claims  of  creditors  are  susceptible  of  the  most 
simple  verification.  The  trustee  has  the  bankrupt's  books  at  his  disposal  and 
can  at  any  time  call  upon  the  bankrupt  for  assistance.  In  cases  where  exag- 
gerated or  fraudulent  claims  are  filed  there  is  no  difficulty  in  ascertaining  and 
proving  facts  sufficient  to  establish  the  true  character  of  the  claim,  thus  putting 
the  claimant  upon  his  proof. 

"The  subject  was  carefully  examined  in  In  re -Sumner  (D.  C),  4  Am.  B.  R. 
123,  101  Fed.  224,  and  the  conclusion  was  reached  that  under  §  57  'a,'  'b,'  'd'' 
and  'f  of  the  Act  the  objector,  though  not  required  to  disprove  the  claim,  must 
produce  'evidence  whose  probative  force  shall  be  equal  to,  or  greater  than,  the 
evidence  offered  in  the  first  instance  by  the  claimant.'  This,  we  think,  is  a 
correct  statement  of  the  law  and  is  in  accord  with  General  Order  21  (6),  89 
Fed.  X,  which  seems  to  indicate  that  the  claim  must  stand  until  evidence  has 
been  adduced  which  authorizes  the  referee  to  expunge  or  reduce  it.  See,  also. 
In  re  Shaw  (D.  C),  6  A.  B.  R.  499,  109  Fed.  780;  In  re  Felter  (D.  C),  7  Fed. 
904,  affirmed  sub  nom.  Whitney  v.  Dresser,  15  A.  B.  R.  326,  200  U.  S.  535." 

In  re  Sumner,  4  A.  B.  R,  123,  101  Fed.  224  (D.  C.  N.  Y.) :  "It  is  apparent 
from  subdivision  'f  that  the  statute  contemplates  that,  after  the  claimant  has 
presented  his  claim  in  the  prescribed  manner,  objection  may  be  made,  and  that 
thereafter  the  question  of  the  objection  shall  be  taken  up  and  decided.  This 
does  not  mean  that  the  burden  of  proof  is  upon  the  objector  to  disprove  the 
claim,  but  that  he  shall  produce  evidence  whose  probative  force  shall  be  equal 
to,  or  greater  than,  the  evidence  offered  in  the  first  instance,  by  the  claimant. 
The  burden  of  proof  is  always  upon  the  claimant,  but  the  statute  points  out 
how  he  may  meet  it  for  the  purpose  of  making  a  prima  faciq  case;  and  further 
provides  that  a  creditor,  or  other  person  entitled,  may,  by  interposing  objection, 
so  relate  himself  to  the  record  as  to  be  able  to  give  evidence  in  opposition  to 
the  claim.  Therefore,  if  the  creditor  shall  have  complied  with  §  57a,  by  filing 
with  the  referee  a  statement  under  oath,  he  shall  be  entitled  to  have  his  claim 
accepted,  unless  from'  some  circumstance  the  referee  demands  further  evidence 
from  him,  or  unless  an  objection  is  interposed,  and  such  objection  is  followed 
by  evidence  offered  by  the  objector,  which  shall  overthrow  the  presumptive  case 
made   by   the   claimant." 

In  re  Castle  Braid  Co.,  17  A.  B.  R.  148  (D.  C.  N.  Y.) :  "If  they  set  forth 
all  the  necessary  facts  to  establish  the  claim,  and  are  not  self-contradictory, 
prima  facie,  they  establish  the  claim,  even  in  the  presence  of  objections,  and 
the  objector  is  then  called  upon  to  produce  evidence  and  show  facts  tending 
to   defeat  the  claim  of  probative  force  equal  to  that  of  the  allegations  of  the 
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proof  of  claim.  The  burden  of ^  proof  is  always  on  the  claimant,  but,  as  pro- 
bative force  is  given  to  the  allegations  of  the  proofs  of  claim,  and  no  probative 
force  is  given  to  the  objections,  this  must  be  met,  overcome,  or  at  least  equal- 
ized, by  the  objecting  party.  In  short,  if  the  proofs  of  claim  state  facts  suffi- 
cient to  make  a  prima  facie  case,  and  it  is  stated  that  there  is  no  security,  the 
referee  is  bound  to  allow  the  claim,  unless  evidence  controverting  such  facts 
is  given  by  the  objecting  party,  or  an  offset  or  counterclaim  thereto  is  proved 
or  established,  or  it  appears  that  security  is  held  for  the  claim." 

In  re  Carter,  15  A.  B.  R.  126,  138  Fed.  846  (D.  C.  Ark.):  "The  presentation 
of  a  claim  in  proper  form  duly  verified  except  as  to  particulars  which  the  court 
treats  as  waived  presents  a  prima  facie  case  in  favor  of  the  claimant  upon 
which  he  has  a  right  to  rest  and  the  burden  of  proof  is  upon  the  objectors." 

Tliis  rule  in  practical  administration  throws  a  great  burden  upon  creditors 
and  the  trustee  in  bankruptcy,  in  objecting  to  claims.  They  are  obliged 
thereby  frequently  to  prove  a  negative — that  goods,  for  instance,  were  never 
sold,  or  never  delivered  or  never  paid  for;  thus  reversing  the  usual  rules 
of  evidence  in  the  trial  of  cases  and  making  bankruptcy  procedure  unneces- 
sarily peculiar  and  perplexing. 

Let  the  instance  of  the  claim  of  a  relative  for  money  borrowed  be  taken. 
The  claimant  introduces  his  deposition  into  evidence  and  rests.  Now,  what 
must  the  trustee  or  objecting  creditors  do?  Their  oath  to  their  written 
objections  is  not,  apparently,  as  weighty  as  the  claimant's  oath  to  his  deposi- 
tion, for  they  must  proceed  further;  they  must  "introduce  evidence"  "to 
overthrow  the  presumptive  proof."  Now,  what  facts  does  the  deposition 
for  proof  of  claim  allege  ?  For  if  facts  are  not  deposed  to  in  the  claimant's 
proof,  how  will  the  trustee  or  creditors  be  able  to  know  what  facts  they 
must,  under  the  rule,  "rebut  ?"  No  facts  are  deposed  to ;  the  proof  of  claim 
states  simply  legal  conclusions.  Of  course,  it  would  be  different  were  the 
claimant  bound  to  introduce  all  his  evidence  in  the  first  instance — not  only 
the  deposition  for  proof  of  the  claim  but  all  his  other  evidence  in  chief. 
In  that  instance  there  would  be  no  difficulty ;  for  if  he  rested  his.  case  on 
the  depositi6n,  then,  after  the  objecting  creditor  or  trustee  had  introduced 
evidence,  the  case  would  be  closed  except  for  rebutting  evidence  from  the 
claimant.  But  such  a  procedure  is  obviously  not  what  the  rule  contemplates, 
for  there  would  be  no  material  change  from  the  ordinary  method  of  pro-, 
cedure  thereby.  If  the  rule  contemplates  that  the  claimant  may,  for  the 
first  time,  introduce  his  witnesses  to  substantiate  his  case  in  chief,  after 
his  opponent  has  concluded  his  defense,  the  rule  would  work  inequitably,  for 
the  objecting  creditors  or  trustee  would  have  to  deny  every  conceivable 
adverse  circumstance  while  the  claimant  might  sit  by  and  put  in  his  own 
case  in  phief  afterwards.  The  rule  is  peculiar,  unnecessary  and  vexatious 
and  is  nbt  practicable.  It  has  generally  been  found  that  deviation  from  the 
time  honored  order  of  procediire  is  unwise.  This  instance  is  no  exception. 
It  would  seem  sufficient  to  give  the  deposition  for  proof  of  debt  simply  the 
effect  of  evidence  when  no  objections  are  filed  to  the  claim,  or  at  any  rate 
to  require  the  claimant  to  put  in  all  his  proof  along  with  it,  except  such  as 
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is  mere  rebuttal.  The  Courts  have  introduced  the  rule  for  the  protection  of 
claimants  against  unfounded  objections;  but  it  would  seem  that  the  oath 
of  the  objectors  ought  to  be  sufficient  guaranty  of  good  faith,  and  that,  in 
the  effort  to  protect  claimants  from  unfounded  objections,  bankruptcy  prac- 
tice should  not  be  thrown  into  confusion  and  be  made  a  new  and  strangs 
procedure  for  lawyers  to  learn. 

§  845.  But,  at  Any  Rate,  Prima  Facie  Case  for  Allowance  as 
Priority  Claim,  Not  So  Established. — But,  at  any  rate  a  prima  facie 
case  for  the  allowance  of  the  claim  as  a  priority  claim  is  not  established  by 
the  mere  presentation  of  the  deposition  containing  allegations  which,  if 
true,  would  establish  such  priority.  The  effect  of  the  deposition  as  prima 
facie  proof  goes  no  further  than  merely  to  establish  prima  facie  the  prov- 
ability and  allowability  of  the  claim,  not  the  order  of  its  priority  in  the  dis- 
tribution of  the  assets. 

In  re  Jones,  18  A.  B.  R.  308  (D."  C.  Mich.) :  "It  is  contended  by  the  petitioner 
that,  as  the  petition  was  sworn  to,  the  truth  of  the  allegation  in  question  is 
prima  facie  established  upon  the  principle  that  the  sworn  proof  of  claim 
against  the  bankrupt  is  prima  facie  evidence  of  its  allegations,  even  if  objected 
to.  This  is  undoubtedly  the  rule,  as  applied  to  the  proof  of  the  claim  itself 
as  a  general  claim,  considered  apart  from  the  question  of  priority.  *  *  * 
These  decisions  do  not,  to  my  mind,  support  the  proposition  that  allegations 
relating  to  alleged  priority  are  to  be  taken  as  prima  facie  true,  for  the  purpose 
of  establishing  such  priority,  in  the  absence  of  evidence  for  or  against  the  fact. 
The  proof  of  claim,  as  such,  is  governed  by  §  57  of  the  Bankrupt  Act  (30  Stat. 
560  [U.  S.  Comp.  St.  1901,  p.  .3443]).  The  subject  of  priorities  is  governed  by 
§  64.  The  question  presented  in  the  Dresser  Case  related  entirely  to  the  proof 
of  claim  as  a  general  claim,  under  §  57  of  the  Bankrupt  Act,  and  had  nothing 
to  do  with  the  question  of  -priority,  under  §  64  of  the  Act.  *  *  *  The 
reasons  for  the  rule  of  prima  facies  applicable  to  proofs  of  claims  do  not  apply 
to  petitions  for  priority.  Iri  my  opinion  the  allegations  relating  to  priority 
were   not   prima  facie   evidence   of   their   truth." 

§  846.  Claimant  Must  Present  Himself  for  Examination. — Oppor- 
tunity should  be  given  to  examine  the  claimant  where  heading  is  had  upon 
a  petition  to  re-examine  a  claim  already  allowed.*^ 

In  re  Sumner,  4  A.  B.  R.  123,  101  Fed.  224  (D.  C.  N.  Y.) :  "An  opportunity 
should  be  given  to  examine  the  claimant  and  other  witnesses,  if  the  attendance 
of  the  same  can  be  procured  seasonably  and  without  embarrassing  delay,  and 
it  may  be  that  in  suitable  cases  the  referee  should  suspend  a  determination  of 

47.  Impliedly,  Gen.  Order  21  (6):  "At  the  time  appointed,  the  referee  shall 
take  the  examination  of  the  creditor,  etc."  Obiter,  In  re  Doty,  5  A.  B.  R.  58 
(Ref.  N.  Y.). 

Nonresident  Creditor  Exempt  from  Service  of  Summons  While  So  in  At- 
tendance.— And  while  he  is  so  in  attendance  he  is  exempt  from  service  of  sum- 
mons upon  him  in  another  action  by  the  trustee,  in  case  he  be  a  nonresident. 

Morrow  v.  Dudley  &  Co.,  16  A.  B.  R.  459  (D.  C.  Pa.):  "Of  the  right  of  a 
party  to  attend,  a  judicial  hiearing  away  from  th9  place  of  his  residence,  without 
being  subjected  to  the  service  of  process,  there  is,  of  course,  no  question,  and 
hearings  before  the  referee  are  no  excention." 
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the  matter  until  evidence  can  be  taken  by  deposition.  But  a  suspension  of  the 
proceedings  for  the  purpose  of  obtaining  the  evidence  of  witnesses  not  within 
the  jurisdiction  of  the  court  should  only  be  exercised  where  the  referee  is 
convinced  that  theTe  is  not  only  formal  objection  to  the  claim  interposed  in 
good,  fa,''th,  but  also  that  there  is  substantial  reason  for  believing  that  such 
evidence  is  necessary  for  the  just  administration  of  the  estate.'' 

And  the  examination  is  in  the  nature  of  a  cross-examination.** 

§  847.  Place  for  His  Examination.-^The  place  of  the  re-examination 
of  a  nonresident  creditor  on  a  reconsideration  of  his  claim  may  be  either  in 
the  district  where  the  proceedings  are  pending  or  where  he  resides,  as  the 
referee  may  order.** 

§  848.  Nonresident  Claimant  Entitled  to  Reimbursement. — A  non- 
resident creditor  is  entitled  to  reimbursement  of  reasonable  traveling  fees 
and  hotel  expenses,  but  not  counsel  fees,  when  ordered  to  appear  on  re- 
examina:tion  of  his  claim."" 

§  849.  Ju'ry  Trials  Not  to  Be  Had. — Jury  trials  can  not  be  had  before 
the  referee.  There  is  no  machinery  adequate  therefor  and,  such  proceed- 
ings being  equitable  in  their  nature,  a  jury  could  not  be  deriianded  as  of 
right. 

But  compare,  In  re  Rude,  4  A.  B.  R.  319,  101  Fed.  805  (D.  C.  Ky.) :  "Bank- 
ruptcy proceedings  are  equitable  in  their  ■  nature,  and  while  the  court  and 
possibly  the  referee,  might  have  had  a  jury  to  pass  upon  the  amount  of  the 
attorney's  fee  (lien  claimed  by  attorney  on  client's  dividend)  that  was  a  matter 
of  discretion  and  not  of  right.  The  court  does  not  understand  that  in  equitable 
proceedings  parties  have  a  right  to  have  an  issue  tried  out  of  chancery  by  a 
jury." 

§  850.  Variance  between  Claim  and  Proof. — Material  variance  be- 
tween the  statement  of  the  claim,  in  the  formal  deposition  for  proof  of 
debt,  and  the  evidence,  is  fatal,  unless  remedied  in  the  usual  manner. 

In  re  Lansaw,  9  A.  B.  R.  167,  118  Fed.  365  (D.  C.  Mo.):  "The  rule  of  law 
obtains  everywhere,  under  every  system  of  pleading,  that  the  party  must 
establish  'by  evidence  the  case  made  in  his  pleading;  and  he  is  not  entitled  to 
recover  on  evidence  which  shows  a  different  right  of  recovery.'     *     *     * 

"The  Bankrupt  Law,  which  proceeds  much  upon  principles  of  equity  juris- 
prudence and  practice,  requires  that  the  claimant,  in  presenting  his  claim  to 
the  referee  for  allowance  against  the  bankrupt  estate,  must  make  a  statement 
of  what  his  claim  is,  and  he  must  purge  himself  by  presenting  his  claim  under 
oath.--  He  cannot  present  for  allowance  a  claim  for  $700,  alleged  to  have  been 
advanced  by  him  to  the  bankrupt,  and  which  was  put  into  the  business  of  the 
merchantile  store  of  the  bankrupt,  and  undertake  to  sustain  it  by  proof  that 
his  mother  requested  the  bankrupt  to  pay  the  claimant  $800  on  a  debt  he  owed 
her,  and  which  was  afterwards  compromised  at  $700.  The  claim  should  have 
been  rejected  by  the  referee  on  this  ground,  without  more." 

48.  In  re  Castle  Braid  Co.,  17  A.  B.  R.  150,  145  Fed.  224  (D.  C.  N.  Y.). 

49.  In  re  Geo.  Watkinson  Co.,  12  A.  B.  R.  370  (D.  C.  Pa.). 

50.  In  re  Geo.  '"fa.kinson  Co.,  12  A.  B.  R.  370  (D.  C.  Pa.).  ' 
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But  an  inconsequential  variance  between  the  allegations  of  a  claimant  as- 
to  when  his  debt  against  the  bankrupt  arose,  and  his  testimony  upon  that 
point,  does  not  require  a  reversal  of  the  allowance  of  his  claim  by  the 
referee.si 

§  851.  Trustee's  Attorney  Not  to  Act  as  Claimant's  Attorney. — A 

claimant  should  not  be  represented  by  the  trustee's  attorney;  professional 
ethics  would  forbid  the  practice.^  ^ 

§  852.  Untrustworthy,  Though  Uncontradicted,  Testimony  May 
Be  Rejected. — Oral  admissions  denied  and  uncorroborated  may  be  not 
sufficient  to  support  a  claim.^^  And  the  bankrupt's  uncorroborated  testi- 
mony as  to  the  precise  time  of  his  becoming  insolvent  should  be  received 
with  caution.5*  Even  uncontradicted  testimony  in  support  of  a  claim  may" 
be  so  unsatisfactory  that  it  may  be  rejected  and  the  claim  be  disallowed,.' 
although  the  objectors  may  have  been  under  the  burden  of  rebutting  the 
prima  facie  case  made  by  the  deposition  for  proof  of  the  claim.'^ 

§  853.  But  Uncontradicted  Testimony,  Not  Incredible,  to  Be  Given 
Weight,  Notwithstanding  Suspicious  Circumstances. — But  uncon- 
tradicted testimony  is  to  be  given  weight  as  proof  of  the  facts  testified  to,.' 
although  circumstances  of  suspicion  may  exist,  so  long  as  such  circumstances- 
fall  short  of  making  the  testimony  incredible.^* 

§  854.  Dealings  between  Near  Relatives  to  Be  Closely  Scrutinized. , 

— The  rules  governing  the  dealings  between  near  relatives  apply  to  contests 
over  the  allowance  of  claims  in  bankruptcy ;  they  are  to  be  scrutinized  with 
care.^^ 

§  855.  Also,  Written  Obligations  Given  by  Bankrupts  on  Eve  of 
Bankruptcy. — Likewise,  written  obligations  and  acknowledgments  of  in- 
debtedness given  by  bankrupts,  during  the  period  of  insolvency  immedi- 
ately preceding    bankruptcy,  are    to    be  subjected    to  close    scrutiny,  and 

51.  In  re  Stout,  6  A.  B.  R.  505,  103  Fed.  618  (D.  C.  Mo.). 

52.  In  re  Stern,  16  A.  B.  R.  513,  144  Fed,  956  (C.  C.  A.  Iowa).  So,  also,  it  has- 
been  held  improper  for  the  bankrupt's  attorney  to  represent  the  claimant.  la 
re  Wooten,  9  A.  B.  R.  247.  The  reasoning  of  the  court,  however,  in  this  case 
is  not  free  from  objections.  The  bankrupt  could  not  make  admissions  to  bind 
the  estate  anyway,  no  mattet  whether  his  attorney  was  the  claimant's  attoTney 
or  not. 

63.    In  re  Kaldenberg,  5  A.  B.  R.  6,  105  Fed.  233  (D.  C.  N.  Y.). 

54.  In  re  Linton,  7  A.  B.  R.  676  (Ret.  Tex.). 

55.  In  re  Cannon,  14  A.  B.  R.  114,  133  Fed-  837  (D.  C.  Pa.).  To  same  effect,- 
In  re  Domenig,  11  A.  B.  R.  555,  128  Fed.  146  (D.  C.  Pa.). 

56.  Inferentially,  Union  Trust  Co.  v.  Bulkeley,  18  A.  B.  »R.  42,  150  Fed. 
510  (C.  C.  A.  Mich,). 

57.  In  re  Wooten,  9  A.  B.  R.  247,  118  Fed.  670  (D.  C.  N.  Car.);  In  re  Domemt,', 
11  A  B'  R  555,  138' Fed.  146  CD.  C.  P?  ) :  inferentially.  but  obiter.  Union  Trust 
Co  V   Bulkeley,  18  A.  B.  R.  42,  150  Fed.  510  (C.  C.  A.  Mich.). 
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should  not  be  upheld  where  they  are  not  .supported  by  good  and  sufficient 
consideration.ss 

§  856.  Schemes  to  Charge  Partnership  Assets  with  tndividual  Lia- 
bilities.— Any  scheme  or  device  resorted  to  by  persons  in  contemplation  of 
bankruptcy,  for  the  purpose  of  charging  partnership  assets  with  the  in- 
dividual liabilities  of  the  partners,  is  violative  of  the  provisions  of  the  Act. 

In  re  Jones  &  Cook,  4  A.  B.  R.  141  (D.  C.  Mo.) :  "The  physical  and  undis- 
puted facts  surrounding  the  case  are  also  in  my  opinion,  sufficient  to  stamp 
the  transaction  as  fraudulent  within  the  meaning  of  the  Bankruptcy  Act.  The 
two  endorsements  were  made  at  the  time  the  firm  was  in  an  embarrassed 
financial  condition.  They  were  also  made  without  any  new  consideration., 
moving  from  the  individual  creditor  to  the  firm,  and  they  were  made  within 
four  months  prior  to  the  time  when  the  members  of  the  firm  petitioned  volun- 
tarily to  be  adjudicated  bankrupts.  The  endorsements  were  also  made .  in 
favor  of  relatives.  Under  this  state  of  facts,  it  is  impossible  to  believe  that 
the  parties  intended  anything  less  than  to  gain  an  unconscionable  and  unlaw- 
ful advantage  over  partnership  creditors  in  violation  of  the  spirit  and  meaning 
of  the  Bankruptcy  Act.  If  authority  for  the  conclusion  reached  in  this  case 
were  needed,  it  can  be  found  in  In  re  Lane,  10  N.  B.  R.  135,  14  Fed.  10.70 
(No.  8,044)." 

§  857.   Agent's  Admissions  Not  Binding  unless  within  Scope.— 

The  admissions  of  an  agent  are  not  binding  on  his  principal  unless  within 
the  scope  of  his  authority.  Thus,  the  husband's  admissions  of  his  wife's 
insolvency,  while  acting  as  rrianager  of  her  business,  have  been  held  not 
competent.^* 

§  858..  Vacating  of  Allowance  after  Expiration  of  Current  Term. 

— Vacating  of  an  order  of  allowance  may  be  had  after  the  expiration  of  the 
current  term  of  the  U.  S.  District  Court,  for  there  are  no  terms  in  bank- 
ruptcy proceedings.^" 

58.  In  re  Brewster,  7  A.  B.  R.  436  (Ref  N.  Y.). 

59.  Duncan  v.  Landis,  5  A;  B.  R.  652,  106  Fed.  839  (C.  C.  A.  Pa.).- 

60.  Bankr.  Act,  §  2;  compare,  inferentially,  In  re  Ives,  7  A.  B.  R.  692,  113  Fed. 
911  (C.  C.  A.  Mich.);  In  re  Worcester  Co.,  4  A.  B.  R.  496,  103  Fed.  811  (C.  C. 
A.  Mass.). 

No  Terms  of  Court,  in  Bankruptcy. — That  there  are  no  terms  of  court  in 
bankruptcy,  see  In  re  First  Nat'l  Bk.,  of  Belle  Fourche,  18  A.  B.  R.  274  (C.  C. 
A.) :  "A  proceeding  in  bankruptcy  is  a  continuous  suit.  There  are  no  terms  of 
the  bankruptcy  court.  It  is  always  open,  and  until  the  termination  of  the  pend- 
ing suit  that  court  has  the-power  to  re-examine  its  orders  therein  upon  a  timely- 
application  in  an  appropriate  form.  Sandusky  v.  National  Bank,  90  U.  S.  389, 
293,  23  L.  Ed.  155;  Lockman  v.  Lang,  132  Fed.  1,  4,  65  C.  C.  A.  631,  624." 

In  re  Henschel,  8  A.  B.  R.  201,  114  Fed.  968  (D.  C.  N.  Y.);  In  re  Lemmon  & 
Gale  Co.,  7  A.  B.  R.  291,  112  Fed.  300  (C.  C.  A.);  In  re  Mercur,  10  A.  B.  R  50i. 
122  Fed.  384  (C.  C.  A.,  affirming  8  A.  B.  R.  275,  116  Fed.  655);  Sandusky  v.  Nat'l 
Bk.,  23  Wall.  289;  contra,  In  re  Hawk,  8  A.  B.  R.  71,  114  Fed.  300  (C.  C.  A.); 
inferentially  and  obiter.  In  re  Riggs  Restaurant  Co.,  11  A.  B.  R.  509  (C.  C  A. 
N.  Y.) :  "There"  can  be  no  doubt  that  a  court  has  power  if  reasonably  exercised 
to  resettle  an  order,  imperfectly  phrased,  so  as  to  conform  its  text  to  the  dec;- 
iion  it  was  intended  to  embody."    In  re  Kaufman,  14  A.  B.  R.  387  (D.  C.  N.  Y.).. 
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Obiter,  In  re  Tucker,  18  A.  B.  R.  386  (C.  C.  A.  Mass.) :  "It  must  be  regarded 
as  well  settled  that  the  rule  relating  to  the  powers  of  ordinary  judicial  tribunals, 
limiting  summary  proceedings  to  the  term  at  which  judgment  is  entered,  does 
not  apply  to  proceedings  in  bankruptcy." 

But  will  not  modify  its  order  where  there  has  been  laches. 

In  re  Hoyt  &  Mitchell,  11  A.  B.  R.  784  (D.  C.  N.  Car.):  "An  order  made 
upon  the  affirmance  of  the  report  of  a  special  master  disallowing  payments 
made  by  a  trustee,  in  violation  of  the  district  rules,  is  final,-  and  will  not  be  set 
aiide  or  modified,  upon  a  motion  made  more  than  a  year  afterwards." 

It  might  pertinently  be  inquired  here,  however,  how  it  comes  that  the  dis- 
trict judge  was  having  a  "special  master"  pass  upon  the  trustee's  reports, 
presumably  at  an  additional  expense  to  the  estate,  when  there  was  a  referee 
who  was  the  duly  constituted  officer  to  pass  upon  trustee's  reports,  perforriinj? 
this  duty  as  part  of  the  duties  of  his  office  without  additional  expense  to 
creditors. 

The  district  court  cannot  modify  or  vacate  its  orders,  or  grant  rehearings, 
in  matters  where  an  appeal  is  pending,  for  the  matter  is  no  longer  before 
it  and  it  has  no  further  jurisdiction. 

First  Nat'l  Bk.  v.  State  Bk.,  13  A.  B.  R.  440  (C.  C.  A.  Mont.):  "The  over- 
whelming weight  of  authority  of  the  State  courts  is  that  an  ajjpeal,  properly 
perfected,  absolutely  removes  the  case  from  the  triar  court,  and  places  it  in 
the  appellate  tribunal.  The  case  must,  of  necessity,  either  be  in  the  appellate 
or  lower  court.  It  cannot  very  well  be  in  both  courts  at  the  same  time.  Such 
a  course  would  lead  to  endless  confusion.  Under  all  the  ordinary  rules  of 
practice,  the  appellate  court  alone  would  have  the  jurisdiction.  After  the 
cause  leaves  the  lower  court,  it  is  deprived  of  taking  any  action  upon  any  ques- 
tion involved  in  the  appeal.  Many  of  the  authorities  in  the  State  courts  upon 
this  point  are  collected  and  cited  in  Elliott's  App.  Proc,  §  541.  The  Fc-ai.ral 
authorities  are  substantially  to  the  same  effect. 

"The  precise  point  here  raised  has  not  been  discussed  in  the  national  courts, 
because  the  practice  adopted  by  appellant  in  this  case  is  virtually  unknown; 
but  it  has  been  incidentally  referred  to  in  several  decisions  to  the  effect  that 
the  decree  in  the  District  or  Circuit  Courts,  when  an  appeal  has  been  taken 
therefrom,  is  suspended  until  the  appeal  is  disposed  of.  This  rule  is  frequently 
stated  in  admiralty  and  other  causes." 

But  it  retains  jurisdiction  where  the  review  is  by  petition  for  review  and 
not  by  appeal.®!  On  dismissal  of  an  appeal,  the  district  court  may  hear  a 
petition  for  a  rehearing,  and  its  order  will  be  appealable.®^ 

§  859.  Rehearing  Where  Mere  Pretence  to  Revive  Right  of  Ap- 
peal.— It  has  been  held  that  rehearing  will  be  denied  where  it  is  appli'id 
for  upon  the  pretence  of  reconsidering  the  merits,  but  in  reality  for  the 
purpose  of  reviving  the  petitioner's  right  of  appeal,  which  had  been  lost  by 
laches.®  3 

Gl.   In  re  Orman,  3  A.  B.  R.  698  (C.  C.  A.  Ala.). 

62.  Obiter,  First  Nat.  Bk.  v.  State  Bk.,  12  A.  B.  R.  443  (C.  C.  A.  Mont.). 

63.  In  re  Girard  Glazed  Kid  Co.,  12  A.  B.  R.  295,  129  Fed.  841  (D.  C.  Penna,); 
compare,  In  re  Chambers,  Calder  &  Co.,  6  A.  B.  R.  707  (Ref.  R.  I.). 


§   861  AI,I<OWANCE,   DISAI,I,OWANCE    AND    RE-EXAMINATION.  493 

But  it  would  seem  that  the  application  for  rehearing  should  be  decided 
en  its  merits,  and  not  on  the  motives  of  the  applicant.  If  ground  for  re- 
hearing exists,  the  motive  should  not  interfefe  wi,th  the  granting  of  the 
application.  If  ground  does  not  exist,  then  the  motive  of  the  applicant  is 
immaterial. 

§  860.  3leview  of  Referee's  Order  Refusing  to  Reopen  Hearing. — 

Ord'r.arily,  the  judge  will  uphold  a  referee  in  refusing  to  reopen  the  case  to 
allow  creditors  who  have  shown  laches  in  presenting  their  claims  to  be 
heard,  but  where  there  is  manifest  error  the  judge  will  look  into  the  record 
and  correct  the  error.^* 

§  861.  Claims  Not  Re-Examined  after  Closing  of  Estate. — Re- 
examination of  an  allowed  claim  cannot  be  had  after  the  estate  is  closed.*'' 
Whether  §  57  (k)  of  the  Act  is  meant  to  prohibit  the  re-examination  of 
1  claim  after  a  closed  estate  has  been  reopened  is  not  certain.  There  ap- 
pear to  be  no  decisions  directly  on  the  point. 

64.   In  re  Wood,  2  A.  B.  R.  695.  95  Fed.  946  (D.  C.  N.  Car.). 
85.   Bankr.  Act,  §  57  (k). 
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§  893.  Question  of  Collusion  to  Be  Definitely  Disposed  of  before  Approval. 
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DIVISION  3. 
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•§  898.  Trustee  Not  to  Be  Dictated  to  by  Creditors. 

§  899.  Approval   of    Court   before    Starting    Litigation    Not    Necessary,    Except 

Where  Substituted  in  Pending  Suit. 

§  900.  Creditors  Not  to  Elect  "Supervising  Committee." 

.§  901.  Not  to  Elect  Attorney  for  Trustee. 

g  902.  But  Trustee  Not  to  Employ  Counsel  Representing  Adverse  Interests. 

;§  903.  Trustee  Liable  for  His  Attorney's  Misfeasance. 

§  904.  Trustee  within  Summary  Jurisdiction  of  Bankruptcy  Court. 

DIVISION  4. 

S  905.  Statutory  Duties  and  Those  Not  Statutory.  '    ' 

§  906.  Trustee  to  Account  for  Interest. 

J  907.  To  Collect  Assets  and  Reduce  Them  to  Money.  ■ 

•.§  908.  To  Close   Estate   Expeditiously. 

§  909.  To   Deposit   Moneys   in    Depository. 

§  910.  Failure  to  So  Deposit — Bond  Liable  on  Loss. 

§  911.  Disbursements  Only  on  Order  of  Court. 

§  912.  Disbursements  to  Be  by  Check,  Countersigned. 

§  913.  Depository   Liable   for   Payment   of   Improperly   Drawn   Orders, 

§  914.  Trustee  to  Furnish  Information. 

§  915.  His  Accounts  and  Papers  Open  to  Inspection. 

§  916.  Trustee  to  Keep  Accounts. 

§  017.  To  File  Reports. 

§  918.  To  Pay  Dividends  within  Ten  Days. 

§  919.  To  Set  Apart  Exempted  Property. 

§  920.  Where  Real  Estate,  Trustee  to  File  Certificate  with  Recorder.- 

§  921.  Trustee  to  Deliver  to  Referee  Claims  Filed  with  Him. 

§  922.  Arbitration  of   Controversies. 

§  923.  Allegations   of  Application   to   Arbitrate. 

§  924.  Manner  of  Procedure  on  Arbitration. 

§  925.  Findings  of  Arbitrators  Have  Force  of  Verdict,  and  Reviewable, 

§  926.  Compromise  of  Controversies. 

§  927.  Allegations   of  Application   to    Compromise. 

§  928.  Ten   Days   Notice   by   Mail   Requisite. 

§  929.  Creditors   Entitled  to  Be   Heard,  but  Vote  Not  Conclusive. 

§  930.  What  Claims   May   Be   Compromised, 

§  931.  Rights  of  Lienholders  Not  to  Be  Prejudiced. 

§  932.  Abandonment  of  Worthless  or  Burdensome  Assets. 

§  933.  Is  Matter  of  Discretion. 

§  934.  Manner    of   Effecting   Abandonment. 

§  935.  Declining,  or  Failing  after   Notice,  to  Accept,   Abandonment. 

§  936.  Once   Abandoned,   Not   Afterwards    Reclaimable. 

§  937.  Redeeming  from  Liens. 

§  938.  Selling  Subject  to  Liens. 

§  939.  Selling  Free  from  Liens. 

§  940.  Selling   Free   from   Some   and   Subject   to   Others. 

DIVISION  5. 

§  941.  Removal  of  Trustees. 

§  942.  Judge  Alone  May  Remove. 

§  943.  Good   Cause    to    Be    Shown. 

§  944.  Notice  and   Due   Hearing  Requisite. 

§  .945.  Hearing-  Should  Be  on  Petition. 
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j  946.  But  Referee  to  Report  Derelict  Trustee  for  Removal  Though  No  Creditor 

Petitions. 
§  947.  Death  or  Removal  of  Trustee  Not  to  Abate  Pending  Suits. 
§  948.  Creditors  to  Elect  New  Trustee  on  Death,  Removal,   etc. 
§  949.  Also  on  Reopening  of  Estate. 

Division  1. 
Ei<BcTioN,  Appointment  and  QuAtipyiNG  OE  Trustees. 

§  862.  Appointment  of  Trustee  at  First  Meeting,  etc. — We  have 
I'iOW,  as  the  result  of  our  following  the  usual  course  of  a  bankruptcy  pro- 
ceedings thus  far,  arrived  at  the  subject  of  the  appointment  of  a  trustee. 

The  creditors  at  their  first  meeting  after  the  adjudication  or  after  a 
vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has  been 
reopened,  or  after  a  composition  has  been  set  aside  or  a  discharge  revoked, 
or  if  there  is  a  vacancy  in  the  office  of  trustee,  appoint  one  trustee  or  three 
trustees.  If  the  creditors  do  not  appoint  a  trustee  or  trustees,  the  court 
appoints.^ 

I  863.  Election  May  Be  Postponed. — The  election  of  a  trustee  may  be 
postponed,  for  cause ;  thus,  upon  the  bankrupt's  announcement  that  he  is 
going  to  offer  terms  of  composition  ■?■  or  upon  unanimous  request  of  cred- 
itors for  an  adjournment  to  compose  their  differences  where  there  has  been 
no  choice  on  the  first  ballot;  creditors  not  being  restricted  to  one  ballot.* 
But  the  selection  of  a  trustee  may  not  be  tied  up  indefinitely,  by  obstructive 
tactics,  obviously  for  the  purpose  of  delay.* 

§  864.  Allowance  of  Claims  May  Be  Postponed. — If  claims  are  ob- 
jected to,  their  j,llowance  may  be  postponed,  if  the  result  would  not  affect 
the  election  of  the  trustee,  that  is  to  say,  if  with  or  without  the  claim  on 
either  side  the  election  would  be  the  same.  Whether  a  claim  will  be-  post- 
poned or 'the  objections  to  it  heard  without  delay  and  before  the  election, 
are  question    resting  in  the  sound  discretion  of  the  Court.^ 

§  865.  No  "Provisional"  Allowance  for  Voting  Purposes. — Claims 
objected  to  may  not  be  allowed  for  voting  purposes  and  the  consideration 

1.  Bankr.  A';t,  §  44  (a).  For  general  discussion,  see  In  re  Eagles  &  Crisp;  3 
A.  B.  R.  734,  99  Fed.  696  (D.  C.  N.  Car.) ;  also,  In  re  Henschel,  7  A.  B.  R.  663, 
113  Fed.  443  (C.  C.  A.);  also,  In  re  Eewensohn,  3  A.  B.  R.  299,  98  Fed.  576  (D. 
C.  N.  Y.). 

2.  In  re  Rung  Bros.,  3  A.  B.  R.  620  (Ref.  N.  Y.). 

3.  In  re  Nice  &  Schreiber,  10  A.  B.  R.  639  (D.  C.  Pa.). 

4.  In  re  Malino,  8  A.  B.  R.  205,  206,  118  Fed.  368  (D.  C.  N.  Y.) ;  In  re  Sumner, 
4  A.  B.  R.  123,  101  Fed.  224  (D.  C.  N.  Y.). 

5.  See  In  re  Eagles  &  Crisp,  3  A.  B.  R.  733,  99  Fed.  696  (D.  C.  N.  C);  In  re 
Columbia  Iron  Wks.,  14  A.  B.  R.  527,  127  Fed.  99  (D.  C.  Mich.);  In  re  Malino, 
8  A.  B.  R.  205,  118  Fed.  368  (D.  C.  N.  Y.). 
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of  the  objections  thereto  postponed.     The  creditors'  right  to  vote  and  to 
excliKle  iirips  oper  claims-  from  being  voted  is  a  substantial  right.^ 

In  re  Malino,  8  A.  B.  R.  305,  118  Fed.  368  (D.  C.  N.  Y.) :  "The  right  of 
creditors  to  select  a  trustee  is  a  substantial  one  (In  re  Henschel,  7  A. 
B.  R.  662),  and  it  does  not  rest  in  the  discretion  of  the  referee  te  allow 
claims  as  voting  bases  when  objections  are  made  which  are  apparently  genuine." 
But  in  this  case  the  Court  modifies  the  rule  and  says  provisional  allowances  are 
permissible  in' "proper  cases."  Evidently  where  the  ground  of  objection  is  that 
the  claimant  has  been  preferred  it  is  not  a  "proper  case." 

Contra,  obiter.  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  528,  102  Fed.  747 
(D.  C.  Wis.):  "Surely  no  construction  is  admissible  which  would  permit  other 
creditors,  through  the  mere  filing  of  objections  to  a  claim,  to  exclude  a  bona 
fide  claimant  from  voting  on  the  election  of  a  trustee." 

There  may,  however,  be  a  preliminary  determination  of  the  value  of  se- 
curities held  by  a  secured  creditor,  for  the  purposes  of  voting.* 

§  866.  Only  Partnership  Crediters  to  Vote  in  Partnership  Bank- 
i'uptcies. — In  partnership  bankruptcies,  it  is  only  the  partnership  creditors 
wh©  may  vote  fer  trustee ;  and  this  is  so,  even  where  the  individual  partners 
are  also  adjudicated  bankrupts  as  individuals  in  the  same  proceedings  and 
their  individual  estates  in  process  of  administration  therein.'' 

§  867.  Conversely,  Individual  Creditors  te  Vote  in  Individual 
Bankruptcies. — In  individual  bankruptcies,  the  individual  creditors  are 
entitled  to  vote  for  trustee,  although  all  the  assets  belong  to  the  partner- 
ship and  there  is  but  one  joint  creditor.* 

§  868.  Majority  in  Number  and  Amount,  Present,  Whose  Claims 
Allowed,  Requisite. — The  election  of  a  trustee  is  to  be  accomplished  in 
general  in  the  same  manner  in  which  creditors  take  action  in  other  matters 
at  their  meetings.  Thus,  a  majority  in  number  and  amount  must  coincide 
in  their  choice.^ 

§  869.  No  Such  Majority,  Court  to  Appoint. — Where  there  is  no 
majority  on  the  election  by  the  crediters,  the  court,  that  is  te  say,  in  prac- 

5.  See  ante,  §  812. 

6.  See  ante,  §  763. 

7.  Baiikr.  Act,  §  5  (b) :  "The  creditors  of  the  partnership  shall  appoint  the 
trustee;  in  other  respects  so  far  as  pessible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates." 

Obiter,  In  re  Eagles  &  Crisp,  3  A.  B.  R.  733,  99  Fed.  696  (D.  C.  N.  Car.).  But 
the  provision  that  the  "creditors  of  the  partnership  shall  appoint,  etc.,"  applies 
only  in  the  case  of  a  joint  petition.  In  re  Beck,  6  A.  B.  R.  554,  116  Fed.  140 
(D.  C.  Mass.).  As  to  what  claims  are  provable  against  the  partnership  as  dis- 
tinguished from  the  individuals,  see  post,  §  2230,  et  seq.,  "Distribution  in  Part- 
nership Cases." 

8.  In  re  Beck,  6  A.  B.  R.  554,  110  Fed.  140  (D.  C.  Mass.). 

.  9.   See  ante,  "C»;ditors'  Meetings,"  §  581,  et  seq.     There  cannot  be  any  official 
trustee  appointed  by  the  court,  nor  any  general  trustee  to  act  in  classes  of  cases. 
See  Supreme  Court's  General  Order  in  Bankruptcy,  No.  XIV.     See  criticism  of 
this  provision.  In  re  Cobb,  7  A.  B.  R.  202,  112  Fed.  655  (D.  C.  N.  Car.). 
1  Rem  B— 32 
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tice,.  the  referee,  makes  the  appointment.  This  the  statute  prescribes  in  so 
many  words.^  Neither  the  statute  nor  rules  Hmit  the  creditors  to  one  ballot- 
ing. If  there  is  no  choice  on  the  first  vote,  the  request  of  the  creditors  for  an 
adjournment  for  a  reasonable  time,  to  compose  their  differences  should  be 
granted. 1°  If  at  the  first  meeting  all  claims  offered  are  in  dispute,  and  it  is 
impracticable  at  that  time  to  settle  the  dispute,  it  is  within  the  proper  dis- 
cretion of  the  referee  to  make  the  appointment. '^  When  the  Court  (ref- 
eree) makes  the  appointment,  it  is  the  better  practice  not  to  appoint  either 
of  the  opposing  candidates. ^^ 

§  870.  Court  Also  to  Appoint  Where  Creditors  Fail  Altogether  to 
Act. — When  no  creditors  (with  allowed  claims)  appear  at  all,  the  court, 
also,  may  appoint  the  trustee. ^^ 

But  the  Court  has  not  authority  to  appoint  a  trustee  unless  the  creditors 
have  failed  to  act.** 

In  re  Newton,  6  A.  B.  R.  52,  107  Fed.  439  (C.  C.  A.  Mo.) :  "When  they  fail 
to  do  so,  either  at  the  first  meeting,  or  afterwards  in  case  of  a  reopening  of  the 
estate,  and  not  till  then,  power  is  conferred  upon  the  court  to  make  such 
appointment." 

§  871.  Dispensing  with  Trustee  Where  No  Assets,  and  No  Cred- 
itors Present. — Where  no  assets  are  shown  by  the  schedules  and  no  cred- 
itor appears  at  the  first  meeting,  the  court  (referee)  may  by  order  setting 
forth  th€  facts  dispense  with  the  appointment  of  a  trustee  altogether. ^^ 

In  re  Levy,  4  A.  B.  R.  108,  101  Fed.  247  (D.  C.  Wis.):  "In  the  absence  of 
substantial  assets,  either  appearing  from  the  schedules  or  discoverable,  the 
appointment  of  a  trustee  is  not  indispensible.'' 

Thereafter,  the  court,  without  notice  to  creditors,  at  almost  any  length 
of  time,  may  appoint  a  trustee  if  deemed  advisable,  even  though  the  referee 
has  long  since  returned  the  files  in  the  case  to  the  clerk,  for  the  estate  is 
not  technically  closed  and  "reopening''  is  not  necessary  in  order  to  authorize 
the  appointment.  1* 

9.  Bankr.  Act,  §  44  (a).  In  re  Kuffler,  3  A.  B.  R.  163,  97  Fed.  187  (D.  C.  N. 
Y.);  In  re  Brooks,  4  A.  B.  R.  50,  100  Fed.  432  (D.  C.  Pa.);  In  re  Richards,  4 
A.  B.  R.  631,  103  Fed.  849  (D.  C.  N.  Y.). 

10.  See  In  re  Nice  &  Schreiber,  10  A.  B.  R.  639,  123  Fed.  987  (D.  C.  Penn.); 
inferentially,  In  re  Kuffler,  3  A.  B.  R.  162,  97  Fed.  187  (D.  C.  N.  Y.). 

11.  In  re  Cohen,  11  A.  B.  R.  439,  131  Fed.  391  (D.  C.  Mass.). 

12.  Instance,  In  re  Cohen,  11  A.  B.  R.  441,  131  Fed.  391  (D  .C.  Mass.);  m- 
stance,  contra  (noting  the  trouble  resulting  therefrom),  In  re  Richards,  4  A.  B. 
R.  631,  103  Fed.  849  (D.  C.  N.  Y.). 

13.  Bankr.  Act,  §  44  (a) :  "If  the  creditors  do  not  ajapoint  a  trustee  or  trus- 
tees as  herein  provided,  the  court  shall  do  so." 

14.  Obiter,  In  re  Fisher  &  Co.,  14  A.  B.  R.  366,  370,  135  Fed.  223  (D.  C.  N. 
Y)-  Fowler  v.  Jenks,  11  A.  B.  R.  255,  90  Minn.  74  (Sup.  Ct.  Minn.). 

15     General  Order  XV;  impliedly,  Clark  v.  Pidcock,  12  A.  B.  R.  315,  129  Fed. 


745  (C   C   A.  N.  J.);  obiter.  In  re  Eagles  &  Crisp,  3  A.  B.- R.  734  (D.  C.  N.  Car.). 
16     Clark  v.  Pidcock,  12  A.  B.  R.  315   (C.   C.  A.  N.  J.):     In  this  case  it  ap- 
peared that  at  the  first  meeting  of  creditors  called  by  the  referee  on  the  21st  dav 
of   November,   1899,  no  creditors   were  present,   and   no   trustee  was   appointed 
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§  872.  But  if  Assets  Shown,  Trustee  to  Be  Appointed,  Though  No 
Creditor  Appears. — But  if  any  assets  are  shown,  even  if  they  be  exempt, 
a  trustee  should  be  appointed ;  for  no  one  but  the  trustee  has  the  power  to 
set  apart  exempt  property  to  the  bankrupt,  and.  the  scope  of  General  Order 
No.  15  cannot  be  extended. i'^ 

And  in  any  case,  even  where  no  assets  are  shown  and  no  creditor  appears, 
it  is  the  better  practice  to  appoint  a  trustee  to  make  an  investigation.  The 
deposit  of  $5.00  to  cover  the  trustee's  fee  must  not  be  returned  to  the  bank- 
rupt, because  it  belongs  to  his  estate ;  so  there  is  no  economy  in  omitting  to 
appoint  a  trustee.  Moreover,  if  no  trustee  is  appointed  and  the  estate  is 
■closed,  in  whom  is  the  title  to  property  that  the  bankrupt  has  concealed? 
Title  to  property  does  not  vest  until  the  appointment  and  qualification  of  a 
trustee  (see  §  70)  ;  and  concealment  is  not  a  ground  for  refusing  a  dis- 
charge unless  it  is  concealment  from  the  "trustee"  [see  §  29  (b)  (1)].  For 
-examples  of  such  situations,  see 

In  re  Toothacker,  12  A.  B.  R.  100,  101,  128  Fed.  187  (D.  C.  Conn.):  "There 
appearing  to  be  no  assets,  a  trustee  was  not  appointed  *  *  *.  By  omitting 
to  place  it  in  the  schedules,  he  was  enabled  to  escape  a  trustee  from  whom  to 
conceal  it." 

Rand  v.  Iowa  Central  Ry.  Co.,  12  A.  B.  R.  164,  96  App.  Div.  (N.  Y.)  413: 
■"The  plaintiff  contends  that  the  title  and  right  to  maintain  the  action  remained 
in  him  until  the  appointment  of  a  trustee  in  bankruptcy,  and  since  one  was 
not  appointed  his  title  and  right  have  not  been  divested.  This  contention  on 
the  part  of  the  plaintiff  seems  so  extraordinary  and  fraught  with  consequences 
■so  disastrous  to  the  rights  of  creditors  that  a  court  should  hesitate  to  so 
declare  the  law  unless  there  be  no  avenue  of  escape."i8 

§  873.  Trustee  Elected,  Not  Compelled  to  Act. — There  is  no  power 
to  compel  a  person  who  has  been  elected  trustee  to  accept  the  trust. 

And  it  has  been  held,  in  one  case,  that  if  there  be  no  substantial  assets,  he 
may  demand  compensation  as  a  condition  of  acceptance  and  that  if  cred- 
itors insist  upon  his  acceptance,  they  will  have  to  furnish  him  his  fees  or 
•otherwise  arrange  with  him.^^ 

and  that  but  one  creditor  proved  his  debt,  and  that  the  schedule  of  the  bankrupt 
disclosed  no  assets,  and  that  it  was  ordered  by  the  referee  that  "until  further 
•order  of  the  court  no  trustee  be  appointed  and  no  other  meeting  of  the  cred- 
itors be  called."  On  the  28th  day  of  January,  1902,  the  referee  made  the  final 
repiort  above  recited,_  and  that  "the  estate  of  the  bankrupt  has  been  fully  ad- 
ministered and  so  far  as  referred  to  me  it  has  been  closed,"  the  court  held  that 
after  the  lapse  of  more  than  a  year,  it  had  Jurisdiction  under  §  44  and  Gen. 
Order  15  to  appoint  a  trustee,  upon  the  petition  of  the  assignee  of  the  creditor 
:alleKing  that  the  bankrupt  had  died  leaving  various  properties  which  he  had 
fraudulently  disposed  of  with  intent  to  defraud  creditors.  However,  this  deci^ 
■sion  is  qualified  by  the  fact  that  the  only  creditor  whose  claim  was  allowable 
"was  the  one  asking  the  appointment. 

17.  Compare,  to  same  effect,  In  re  Smith,  2  A,  B.  R.  190  (D.  C.  Tex.). 

18.  Rand  v.  Railway  Co.,  16  A.  B.  R.  693,  186  N.  Y.  58  (reversing  12  A.  B.  R. 
164,  96  App.  Div.  413). 

19.  In  re  Levy,  4  A.  B.  R.  108,  101  Fed.  347  (D.  C.  Wis.). 
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But  there  ii  no  power  in  the  court  to  allow  him  any  other  or  different 
compensation  than  that  prescribed  in  the  Act.^" 

§  874.  Either  One  Trustee  or  Three  to  Be  Elected,  Not  Merely 
Two. — Creditors  may  elect 'one  trustee  or  three  trustees.^"  They  may  not 
elect  merely  two  trustees.  There  must  be  one  or  three;  no  other  number 
will  do.2i 

But  there  is  no  requirement  that  all  three  be  elected  at  once,  and 
an  election  and  appointment  of  merely  two  trustees  is  not  necessarily 
void,  the  inference  arising  that  the  third  trustee  will  later  be  elected. 

In  re  Fisher  &  Co.,  14  A.  B.  R.  369,  135  Fed.  223  (D.  C.  N.  J.) :  "The  point 
made  by  the  objecting  creditor  is  that,  as  the  creditors  at  their  first  meeting- 
elected  two  trustees  and  not  one  trustee  or  three  trustees,  the  appointment  was 
absolutely  void.  I  am  not  willing  so  to  hold,  especially  in  view  of  what  was- 
done  in  this  case." 

And  a  petition  for  leave  to  sell  assets  filed  by  two  trustees  before  a  third 
trustee  is  elected  is  not  veid,  the  third  trustee  being  elected  before  the  sale 
was  made  and  joining  in  the  petition  there  for.  22 

Presumably  the  creditors  themselves  determine  the  question  as  to  whether 
there  shall  be  one  trustee  or  three. 

§  875.  Whether    Number    May    Be    Subsequently    Increased. — 

Whether,  after  one  trustee  has  been  elected,  the  creditors  may,  at  a  sub- 
sequent meeting,  vote  to  increase  the  number  to  three  and  thereupon  elect 
two  more  trustees  to  act  with  the  one  already  appointed,  is  not  decided 
under  the  present  law.  Probably  the  wording  of  §  44  would  imply  that 
5uch  change  could  not  be  made  unless  the  existing  trustee  had  been  "re- 
moved" or  the  office  had  been  "vacated;"  in  which  events,  of  course,  the 
creditors  would  be  entirely  free  to  determine  whether  he  should  be  suc- 
ceeded in  the  office  by  one  &r  by  three.  Under  the  law  of  1867,  by  petition 
to  the  court,  an  additional  trustee  could  be  appointed. ^^ 

§  876.  Conciirrence  ef  Tw©  Requisite,  Where  Three  Appointed. — 

Of  course  where  three  trustees  are  appointed,  it  requires  a  concurrence  of 
two  of  the  trustees  to  act  in  any  matter. 2* 

§  %77:  Qualifying  of  Trustees. — Trustees  are  required  to  enter  into 
bond  for  the  faithful  performance  of  duty  before  entering  on  the  duties 
of  their  office. 

20.  Bankr.  Act,  §  44.     Also,  see  post,  §  2029. 

21.  Bankr.  Act,  §  47  (b) ;  In  re  Fisher  &  Co.,  14  A.  B.  R.  366,  135  Fed.  223: 
(D.  C.  N.  J.). 

22.  In  re  Fisher  &  Co.,  14  A.  B.  R.  366,  135  Fed.  S33  (D.  C.  N.  J.). 

23.  (1867)  In  re  Overton,  5  N.  B.  Reg.  366. 

24.  Bankr.  Act,  §  47  (b) :  "Whenever  three  trustees  have  been  appointed  for 
an  e'state  the  concurrence  of  at  least  two  of  them  shall  be  necessary  to  the 
validity  of  their  every  act  concerniner  the  administration  of  the  estate." 
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It  is  the  referee's  duty  at  once  to  notify  the  trustee  of  his  appointment; 
whereupon  it  becomes  the  trustee's  duty  in  turn  at  once  to  notify  the  referee 
of  his  acceptance  or  rejection  of  the  trust. ^3  No  oath  of  office  is  expressly 
required,  although,  by  general  rules,  such  oath  is  appropriate.  A  trustee 
must  qualify  within  ten  days  from  the  day  of  his  appointment.  The  court 
may  by  order  give  him  a  longer  period,  however,  but  not  to  exceed  five 
•days  extra,  making  fifteen  days  in  all.^^  If  he  has  not  qualified  by  the  end 
of  that  time,  the  delay  is  fatal ;  the  office  becomes  ipso  facto  vacant  and 
.a  new  election  must  be  held.^'' 

Inferentially,  Breckons  v.  Snyder,  15  A.  B.  R.  113,  311  Pa.  St.  176:  "Although 
it  does  not  appear  of  record  that  the  trustee  obtained  an  extension  of  tinie  for 
the  filing  of  a  bond,  the  presumption  is  in  favor  of  the  regularity  of  all  pro- 
ceedings' before  the  referee,  and  that  the  trustee  complied  with  all  the  require- 
ments of  the  law,  and  was  qualified  to  act." 

The  creditors  are  to  fix  the  trustee's  bond  in  each  instance  and  the 
amount  of  it  is  to  be  fixed  by  the  majority  in  number  and  amount  of  cred- 
itors present  whose  claims  have  been  allowed,  in  accordance  with  the  usual 
rules,  as  to  creditors'  actions  at  their  meetings.  The  amount  of  the  bond 
may  be  increased  by  them  at  any  time  j^s  and  presumably  may  also  be  de- 
creased by  them. 

If  the  creditors  fail  to  fix  the  amount  of' the  bond,  the  referee  must  fix 
it.M 

There  must  be  at  least  two  sureties  on  the  trustee's  bond;*"  (except 
when  a  surety  corporation  is  surety),  and  each  sure.y  must  be  proved  to  be 
worth  the  full  amount  of  the  bond  over  and  above  all  his  debts  and 
exemptions.^!  Corporations,  that  is  to  say  surety  companies,  may  be  sure- 
ties on  the  trustee's, bond ;*^  in  which  event  two  sureties  will  not  be  nec- 
essary.^3 

Suits  upon  trustee's  bonds  properly  are  brought  in  the  name  of  the 
United  States  and  no  leave  of  court  is  necessary.  If  brought  in  any  other 
name,  leave  of  court  must,  at  least,  be  had.^* 

25.  Gen.  Order  XVI. 

26.  Bankr.  Act,  §  50  (b) :  "Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their  appointment,  or  within  such 
further  time,  not  to  exceed  five  days,  as  the  court  'may  permit,  shall  respectively 
qualify  by  entering  into  bond  to  the  United  States,  with  such  sureties  as  shalf 
be  approved  by  the  courts,  conditioned  for  the  faithful  performance  of  their 
official  duties." 

27;  Bankr.  Act,  §  50  (k) :  "If  any  trustee  fail  to  give  bond  as  herein  pro- 
vided and  within  the  time  limited,  he  shall  be  deemed  to  have  declined  h's 
appointment  and  such  failure  shall  create  a  vacancy  in  his  oSfice." 

28.  Bankr.  Act,  §  50  (c). 

29.  Bankr.  Act,  §  50  (c). 

30.  Bankr.  Act,  §  50  (e). 

31.  Bankr.  Act,  §  50  (f). 
82.  Bankr.  Act,  §  50  (g). 

33.  In  re  Kalter,  3  A,  B.  R.  590  (Ref.  Penna.).  As  to  whether  the  premium 
for  the  bond  is  chargeable  against  the  estate,  see  analogously.  In  re  Hoyt,  9 
A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.). 

34.  Alex  Union  Surety  &  Guaranty  Co.,  11  A.  B.  R.  32,  89  N.  Y.,  App.  Div.  .=J 
(N.  Y.  Sup.  Ct). 
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It  has  been  held  that  such  action  may  be  brought  in  the  United  States 
District  Court.^s 

Division  2. 

Approvai<  and  Disapproval  of  Creditors'  Election. 

§  878.  Approval  and  Disapproval  of  Creditors'  Election. — The  cred- 
itor's selection  of  a  trustee  is  subject  to  the  approval  or  disapproval  of  the 
Judge  or  Referee.^® 

In  re  Henschel,  6  A.  B.  R.  25,  109  Fed.  861;  6  A.  B,  R,  305  (D.  C.  N.  Y.,  rev'd 
on  other  grourids  7  A.  B.  R.  662,  113  Fed.  443) :  "This  provision  of  course  means 
something;  it  means  that  a -supervisory  power  is  vested  in  the  court  to  meet 
contingencies  which  could  not  be  definitely  provided  for  in  the  act,  arid  whicb 
must  appeal  to  the  good  judgment;  and  conscience  of  the  court,  and  whereby 
the  court  would  be  armed  with  the  power  to  prevent  the  selection  of  a  person,, 
who,  in  its  judgment,  and  notwithstanding  the  expressed  desire  of  the  majority 
in  number  and  amount  of  the  creditors,  or  even  of  all  the  creditors,  would  not 
be  a  proper  selection,  and  whose  appointment  might  result  in  a  defeat  of  the- 
proper,  just  and  equitable  administration  of  the  bankrupt  law  in  that  particular 
case;  but  the  emergency  should  not  be  a  trivial  one;  it  should  be  one  of  grave 
character  and  due  weight,  and  unless  such  an  emergency  appears  in  the  present 
case,  it  would  become  the  duty  of  the  referee  to  approve  the  selection,  always 
subject  of  course,  to  a  review  of,  such  action  by  the  learned  district  judge." 

In  re  Eastlack,  16  A.  B.  R.  533,  145  Fed.  68  (D.  C.  N.  J.):  "The  present 
Bankrupt  Act  contains  no  provision  like  the  one  quoted  above  from  the  Act 
of  1867  but  the  Supreme  Court  has  promulgated  an  order.  Gen.  Ord.  13  *  *  *■ 
It  is  evident  that  the  Supreme  Court  intended  by  this  order  to  establish  a  rule 
concerning  the  approval  or  disapproval  of  elections  by  creditors  similar  to  that 
which  existed  under  the  Act  of  1867.  The  decisions  under  the  present  law  on. 
this  point  show  that  such  has  been  the  understanding  of  our  federal  courts.'' 

In  fact,  the  theory  of  the  law  is  that  creditors  simply  recommend  the 
trustee  and  that  the  court  appoints  him;  for  §  2  in  clause  17  provides  that 
courts  of  bankruptcy  shall  have  power  "Pursuant  to  the  recommendation  of 
creditors,  or  when  they  neglect  to  recommend  the  appointment  of  trustees, 
appoint  trustee,  and  upon  complaints  of  creditors,  remove  the  trustees  for 
cause  upon  hearings  and  after  notice  to  them.'' 

§  879.  Statutory  Qualifications  of  Trustee. — The  only  statutory  qual- 
ifications of  the  trustee  are  that  he  have  actual  competency  and  have  actual 

35.  U.  S.  ex  rel.  v.  Union  Surety  Co.,  9  A.  B.  R.  114,  118  Fed.  482  (D.  C.  N. 
Y.).  In  re  Kajita,  13  A.  B.  R.  19  (D.  C.  Hawaii).  Trustee's  bonds  do  not  be- 
come void  on  the  first  recovery  but  continue  in  force  for  two  years  after  the 
estate  is  closed,  unless  the  amount  thereof  is  previously  exhausted. 

36.  Gen.  Order  No.  XIII:  "The  appointment  of  a  trustee  by  the  creditors- 
shall  be  subject  to  be  approved  or  disapproved  by  the  referee  or  by  the  judge, 
and  he  shall  be  removable  by  the  judge  only."  In  re  Hare,  9  A.  B.  R.  522  (D, 
C.  N.  Y.). 

The  Bankruptcy  Act  of  1867  contained  a  similar  provision  in  the  statute  it- 
self. U.  S.  Rev.  Stats.,  §  5034:  "All  elections  or  appointments  of  assignees 
shall  be  subject  to  the  approval  of  the  judge,  and  when  in  his  judgment,  it  is  for 
any  cause  needful  or  expedient,  he  may  appoint  additional  assignees  or  order 
a  new  election." 
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residence  or  an  office  in  the  district;  either  individuals  or  corporations  be- 
ing competent.^'' 

The  statute  requires  that  the  trustee  be  "competent  to  perform  the 
duties  of  that  office."  Competency  ought  not  to  be  Hmited  to  capabiHty,  but 
should  exclude  as  well  those  whose  relations  to  the  estate  are  such  as  to 
make  them  unfit.  It  is  with  the  question  of  what  constitutes  competency 
or  incompetency  that  the  courts  have  been  mostly  concerned. 

In  re  Henschel,  6  A.  B.  R.  35  and  305,  109  Fed.  861  (Ref.  and  D.  C.  N.  Y.,  rev'd 
on  other  grounds  7  A.  B.  R.  662,  113  Fed.  443) :  "To  my  mind  the  selection  of  a 
proper  and  competent  person  as  a  trustee,  in  a  case  of  the  ifnportance  of  the 
present  one,  should  be  regarded  not  as  a  merely  perfunctory  matter,  but  as  a  mat- 
ter to  be  treated  in  the  interest  of  all  the  creditors,  and  when  I  say  'all  the  cred- 
itors,' I  do  not  mean  a  majority,  but  all  the  creditors,  and  that  presents  the  fact 
that  the  minority  of  creditors  have  also  some  rights  which  the  court  will  recog- 
nize and  respect;  and  to  secure  such  a  proper  trustee,  the  person  to  be  nominated 
and  elected,^  and  who  shall  be  installed  in  the  office,  should  be  like  Cesar's  wife, 
entirely  above  suspicion;  that  is  to  say,  not  only  above  suspiciqn,  in  so  far  as  per- 
sonal character  or  personal  capacity  are  concerned,  but  also  above  the  suspicion 
of  having  any  undue  affiliations  or  connections  with  the  bankrupt;  one  holding  no 
interest  which  is  favorable  to  the  bankrupt,  and  above  the  suspicion  of  having 
made  anti-election  bargains,  pledges  or  promises  with  any  clique  or  set  of 
creditors,  or  with  any  number  of  attorneys  representing  certain  interests. 

"This  is  my  view  of  what  should  be  found  in  the  proper  trustees;  it  is  not  an 
ideal  or  fanciful  creation,  but  it  is  what  every  trustee  should  be  in  order  to 
properly  execute  the  bankrupt  law,  according  to  its  true  spirit  and  intent." 

§  880.   Neither  Residence  nor  Citizenship  Requisite,  if  Office  in 

District. — Neither  residence  nor  citizenship  is  required,  but  merely  that  the 
proposed  trustee  have  an  office  or  residence  within  the  judicial  district;  that 
is  to  sa)^  in  this  respect  it  is  sufficient  if  the  trustee  have  an  office  or  resi- 
dence anywhere  in  the  district. 

§  881.  Corporations  Competent. — Surety  companies  may  act  as 
trustee.^* 

§  882.  Creditors'  Choice  Not  to  Be  Lightly  Interfered  with.— The 
choice  of  the  creditors  should  not  be  interfered  with  on  slight  grounds ;  and, 
unless  there  be  shown  incompetency — either  personal,  as  want  of  capacity 
or  lack  of  integrity;  car  because  of  the  trustee's  relation  towards  the  bank- 
rupt; or  of  his  having  adverse  interests  towards  the  estate;  or  of  course, 

37.  Bankr.  Act,  §  45:    "Trustees  may  be  individuals  who  are  respectively  com- 
petent to  perform  the  duties  of  that  office,  and  reside  or  have  an  office  in  the 
judicial  district  within  which  they  are  appointed,  or  corporations  authorized  bv 
their  charters'  or  by  law  to  act  in  such  capacity  and  having  an  office  in  the  judi 
cial  district  within  which  they  are  appointed." 

88.   Bankr.  Act,  §  45. 
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because  of  his  lack  of  an  office  or  residence  within  the  district,  his  appoint- 
ment should  be  approved.^^ 

In  re  Lloyd,  17  A.  B.  R.  98,  148  Fed.  93  (D.  C.  Wis.):  "It  must  be  remembered, 
however,  that,  by  the  terms  of  the  Act  the  creditors  are  empowered  to  select 
a  trustee.  It  is  a  serious  matter  to  disfranchise  creditors  and  deprive  them  of 
rights  expressly  conferred  by  the   Bankruptcy  Act." 

In  re  Lazoris,  10  A.  B.  R.  33,  120  Fed.  716  (D.  C.  Wis.) :  "Their  selection 
is  subject  to  approval  or  disapproval  by  the  referee  for  cause  only." 

In  re  Eastlack,  16  A.  B.  R.  535,  145  Fed.  69  (D.  C.  N.  J.):  "These  cases 
establish  the  rule  that  the  election  of  a  trustee  by  the  creditors  is  not  to  be 
disapproved,  unless  there  is  good  reason  for  believing  that  the  election  has  been 
directed,  managed  or  controlled  by  the  bankrupt  or  his  attorney  or  by  some 
influence   opposed   to   the   creditors'   interest." 

§  883.  Candidate  May  Be  Creditor.— Merely  that  the  candidate  is  a 
creditor,  or  even  is  the  largest  creditor,  is  no  disqualification  in  itself,  no  an- 
tagonistic relation  being  shown,  and  the  claim  not  being  disputed.*" 

§  884.  Hostility  Toward  Bankrupt  No  Disqualification.-r-The  trus- 
tee's hostility  to  the  bankrupt  is  not  a  valid  objection  to  the  approval  of  his 
election,  unless  perhaps  in  extreme  cases.  It  is  not  the  trustee's  duty  to  be 
unbiased  toward  the  bankrupt.*  ^ 

§  885.  Solicitation  of  Office  No  Disqualification,  nor  Solicitation 
of  Claims  Illegal. — Solicitation  of  the  oifice  is  not  in  itself  a  disqualifica- 
tion, unless  done  in  the  interest  of  the  bankrupt  or  at  his  request.*^ 

Nor  is  the  solicitation  of  claims  illegal. 

Compare,  In  re  Lloyd,  17  A.  B.  R.  98  (D.  C.  Wis.) :  "It  is  not  professional, 
but  is  not  unlawful,  for  lawyers  to  solicit  claims.  The  ethics  and  best  thought 
of  the  profession  are  opposed  to  any  solicitation  of  business.  But  there  is  no 
doubt  that  the  practice  is  common,  and  perhaps  more  prevalent  in  bankruptcy 
than  in  other  departments.  The  habit  is  not  to  be  commended,  but  matters  of 
taste  or  etiquette  must  be  left  largely  to  the  good  sepse  of  the  individual 
attorney." 

§  886.  Undischarged  Bankrupt  Incompetent. — A  bankrupt  who  him- 
self has  not  yet  been  discharged  should  not  be  appointed  trustee  over  an- 
other bankrupt's  estate.*^ 

39.  In  re  Lewensohn,  3  A.  B.  R.  399,  99  Fed.  73  (D.  C.  N.  Y.) ;  compare,  to 
same  efifect.  In  re  Gordon  Supply  &  Mfg.  Co.,  12  A.  B.  R.  94  (D.  C.  Pa.),  in 
which  case,  however,  'the  court  set  aside  the  election  because  of  possible  adverse 
relations.  In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125  Fed.  619  (D.  C. 
Penna.).  Compare,  to  same  effect,  under  law  of  1867,  In  re  Smith,  1  N.  B.  Reg. 
243,  247,  2  Ben.  113,  22  Fed.  Cas.  361;  In  re  Clairmont,  1  N.  B.  Reg.  376,  Fed. 
Gas.  810;  In  re  Funkenstein,  Fed.  Cas.  1,004;  In  re  Barrett,  3  N.  Bl  Reg.  533, 
Fed.  Cas.  909;  (1867)  In  re  Grant,  3  N.  B.  Reg.  106,  10  Fed.  Cas.  973. 

40.  In  re  Lazoris,  10  A.  B.  R.  31,  130  Fed.  716  (D.  C.  Wis.). 

41.  In  re  Lewensohn,  3  A.  B.  R.  299,  98  Fed.  576  (D.  C.  N.  Y.) ;  In  re  Man- 
^an,  13  A.  B.  R.  303,  133  Fed.  1000  (D.  C.  Pa.). 

"  42.   In  re  Brown,  2  N.  B.  N.  &  R.  590  (Ref.);  [1867]  In  re  Haas,  8  N.  B.  Reg. 
189.     But  see  [1867]  In  re  "A  Bankrupt,"  2  N.  B.  Reg.  100. 
43.   In  re  Smith.  1  A.  B.  R.  37  (Ref.N.  Y.). 
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§  887.  Trustee  Elected  in  Bankrupt's  Own  Interest  Incompetent. 

— The  election  of  a  trustee  in  the  bankrupt's  own  interest  should  be  dis- 
approved.  It  is  the  policy  of  the  bankruptcy  law  to  take  the  management 
of  bankrupt  estates  out. of  the  hands  of  the  bankrupts  themselves.  The 
bankrupt  has  no  right  to  influence  the  choice  of  a  trustee  and  he  has  no 
voice  in  the  election.  Accordingly,  interference  by  the  bankrupt,  the  voting 
of  claims  in  his  interest  or  at  his  direction,  should  be  discountenanced  and 
held  to  invalidate  the  choice  of  a  trustee  thus  secured.** 

In  re  Lloyd,  17  A.  B.  R.  97,  148  Fed.  92  (D.  C.  Wis.) :  "No  attorney  should 
be  permitted  to  vote  any  claim  that  has  come  to  him  through  the  instru- 
mentality  of   the    bankrupt.     *     *     * 

"It  appeared  in  evidence  that  it  has  been  customary  for  bankrupts  to  fur- 
nish lists  of  creditors  to  some  certain  lawyer  before  the  schedules  are  filed. 
The  referee,  in  his  opinion,  denounces  this  practice  as  reprehensible.  I  fully 
concur  in  that  opinion.  By  applying  to  the  bankruptcy  court,  the  bankrupt 
voluntarily  surrenders  all  control  over  his  estate,  and  the  same  passes  to  the 
office'rs  of  the  law,  under  the  Act.  Any  effort  on  his  part  to  control  the 
selection  of  a  trustee,  or  to  shape  any  of  the  proceedings  of  the  court,  must 
be  resented  and  rebuked.  It  is  a  pernicious  intermeddling  which  cannot  be  too 
strongly  condemned.  Referees  should  be  vigilant  to  detect,  and  tike  all  lawful 
means  to  prevent,  any  such  interference  by  the  bankrupt  in  court  proceedings. 
*    *     * 

"If  it  appears  that  any  disclosure  of  the  contents  of  the  schedules  has  been 
made  before  the  same  are  filed,  the  presumption  arises  that  the  bankrupt  is 
seeking  thereby  to  accomplish  some  ulterior  purpose,  and  any  claims  secured 
through  such  illicit  practice  should  not  be  allowed  any  part  in  the  sele'-'^'ou 
of  a  trustee." 

[1867]  In  re  Wetmore,  Fed.  Cas.  17,466:  "While  the  choice  of  an  assignee 
is  vested  by  law  in  a  majority  in  number  and  amount  of  the  creditors,  it  is 
subject,  nevertheless,  to  the  approval  of  the  district  judge — a  provision  which 

44.  In  re  McGill,  5  A.  B.  R.  155,  106  Fed.  57  (C.  C.  A.  Ohio),  where  the  Cir- 
cuit Court  of  Appeals  decided  that  since  the  referee  presiding  at  the  first  meet- 
ing of  creditors  must  determine  the  qualifications  of .  voters,  he  is  right  in 
refusing  to  permit  one  to  vote  who  acts  under  a  power  of  attorney  nominally 
executed  by  certain  creditors  but  in  fact  procured  by  the  bankrupt  himself  in 
order  to  vote  for  his  choice  for  trustee. 

Falter  v.  Reinhard,  4  A.  B.  R.  783,  104  Fed.  292  (D.  C.  Ohio,  affirmed  sub 
nom.  In  re  McGill,  5  A.  B.  R.  155,  106  Fed.  57,  C.  C.  A.);  to  same  effect,  see 
In  re  Dayville  Woolen  Co.,  8  A.  B.  R.  85,  114  Fed.  674,  in  which  case  one  at- 
torney, it  appears,  held  the  majority  of  the  claims  and  was  about  to  vote  them. 
He  had  been  attorney  for  the  bankrupt  before  the  bankruptcy.  He  refused  to 
answer  the  question  asked  by  some  of  the  other  creditors  present  whether  any 
of  the  claims  he  was  intending  to  vote  were  held  in  the  interest  of  the  bank- 
rupt, claiming  that  there  was  no  right  to  ask  the  question.  The  reviewing  court 
held  that  it  was  the  duty  of  the  referee  to  have  put  the  question  and  to  have 
permitted  a  full  investigation  into  the  relations  of  the  voter  to  the  bankrupt  and 
the  creditors,  and  if  there  had  appeared  to  be  reasonable  cause  to  believe  anv 
collusion  existed  that  the  referee  should  have  declined  either  to  receive  the 
collusive  votes  or  to  aoprove  the  election.  In  re  .Lewensohn.  3  A.  B.  R.  299, 
'  98  Fed.  576  (D.  C.  N.  Y.,  cited,  with  approval,  in  In  re  McGill,  5  A.'B.  R.  155, 
106  Fed.  57,  C.  C.  A.  Ohio).  Also,  obiter.  In  re  Mabrie  &  Brown,  11  A.  B.  R. 
449,  128  Fed.  316  (D.  C.  Pa.) :  "The  votes  cast  upon  proxies  that  had  been 
solicited  by  the  bankrupts  were  properly  rejected."  (1867  j  In  re  Houghton, 
Fed.  Cases  6,729.  But  compare.  In  re  Gordon  Supply  &  Mfg.  Go.,  12  A.  B.  R. 
94,  129  Fed.  632  (D!  C.  Pa.);  In  re  Henschel,  6  A.  B.  R.  25  and  305,  109  Fed.  865 
^Ref.  and  D.  C.  N.  Y.,  reversed  on  other  grounds  7  A.  B.  R.  662,  113  Fed.  443). 
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implies  a  discretionary  power  to  disapprove  a  choice  so  made.  While  the 
judge  ought  not  arbitrarily,  capriciously,  or  from  dislike  or  partiality,  to  over- 
rule the  decision  of  the  creditors,  he  is  bound  to  see  that  the  rights  of  the  - 
minority  are  properly  protected,  and  to  refuse  confirmation,  where  he  has  good 
reason  to  suspect  the  assignee  had  been  chosen  in  the  interests  of  the  bank- 
rupts.'' 

[1867]  In  re  Bliss,  ^ed.  Cas.  1,543:  "It  is  certainly  against  the  policy  of  the 
act  that  a  bankrupt  should  select  his  assignee,  as,  by  electing  a  fraudulent 
person  or  person  disposed  to,  favor  him,  the  rights  of  the  creditors  might 
suffer.  It  is  true  that,  if  the  creditors  do  not  care  sufficiently  for  the  matter  to 
attend  the  meeting,  they  ought  not  to  complain.  But  still  the  law  is  no  less 
brought  into  contempt.  A  fraudulent  discharge  of  a  debtor,  or  the  discharge 
of  a  debtor  who  does  not  surrender  all  his  assets,  is  precisely  what  those 
charged  with  the  execution  of  the  law  are  bound  to  guard  against.  If  the 
court  could  be  advised  that  in  any  particular  case  the  bankrupt  had  brought  in 
one  or  more  of  his  friends,  although  bona  fide  creditors,  and  had  by  them  chosen 
an  assignee  who  was  also  his  friend  and  in  his  interest,  it  is  clear  that  the  court 
would   withhold   its   approval." 

In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  527,  142  Fed.  234  (D.  C.  Mich.): 
"Mr.  Moore,  it  is  shown  by  the  report  of  the  trustee,  holds,  with  one  of  the 
bankrupt's  attorneys,  the  power  of  attorney  of  Bennett,  trustee,  and  also  sev- 
eral powers  of  attorney  running  to  himself  jointly  with  another  of  the  bank- 
rupt's attorneys,  and  this  does  not  appear  to  be  denied.  He  was  disqualified 
from  voting  for  a  trustee  upon  those  claims  (In  re  Wetmore,  16  N.  B.  R.  514; 
In  re  McGill,  5  A.  B.  R.  155,  106  Fed.  57-62),  and  his  vote  should  have  been 
rejected." 

And  the  furnishing  of  lists  of  creditors  in  advance  of  the  filing  of  the 
schedules  is  a  reprehensible  practice.*^ 

Thus,  likewise,  the  trustee  should  not  even  be  nominated  by  the  bank- 
rupt or  his  attorneys. 

In  re  Rekersdres,  5  A.  B.  R.  811,  108  Fed.  206  (D.  C.  N.  Y.) :  "Mr.  Mintz  also- 
produced  powers  of  attorney  from  three  creditors  to  vote  for  a  trustee,  and 
these  were  a  majority  in  number  and  amount  of  the  creditors  in  attendance. 
Objection  was  made  in  behalf  of  another  creditor  to  the  nomination  of  a 
trustee  by  Mintz,  and  the  referee  refused  to  appoint  the  candidate  so  named, 
because  his  business  association  with  Harvey,  the  attorney  of  the  bankrupt, 
raised  the  presumption  that  the  person  nominated  for  trustee  was  nominated 
in  fact  by  the  bankrupt  or  his  attorney,  and  therefore  not  a  suitable  person  to 
act  in  the  interest  of  the  creditors,  since  the  trustee  should  be  the>  free  and 
unbiased  choice  of  the  creditors,  and  not  be  influenced  by  any  other  interest. 
Falter  v.  Reinhard,  4  Am.  B.  R.  782;  In  re  McGill,  5  Am.  B.  R.  155,  106  Fed.  57. 

"The  referee's  ruling  is  approved.  A  trustee  should  be  wholly  free  from  all 
entangling  alliances  or  associations  that  might  in"  any  way  control  his  complete- 
independence  and  responsibility.  For  this  reason  I  disallow  the  aproJ..t..;ciiL 
of  attorney's  clerks  or  other  employees  as  trustees  or  receivers,  under  the 
practical   control   of  other  interests   not  directly  responsible. 

"For  substantially  similar  reasons,  proxies  presented  under  circumstances  of 
evident  collusion  with  the  bankrupt  should  be  disallowed.  It  would  be  in- 
tolerable if  the  bankrupt  by  such  means  should  be  enabled  to  prevent  or  em- 
barrass necessary  investigation  into  his  conduct  or  estate." 

45.   In  re  Lloyd,  17  A.  B.  R.  97,  148  Fed.  92  (D.  C.  Wis.). 
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Neither  the  bankrupt  nor  his  attorney  should  be  permitted  to  have  any 
influence  in  the  election  of  the  trustee.*®  And  a  former  attorney  of  the 
bankrupt  is  an  improper  person.*^ 

A  stockholder  and  legal  adviser  of  the  bankrupt  corporation  is  an  im- 
proper person  for  trustee. 

In  re  Gordon  Supply  &  Mfg.  Co.,  12  A.  B.  R.  94,  1?9  Fed.  632  (D.  C.  Pa.) : 
"There  can  be  no  objection  personally  to  the  trustee  who  has  been  chosen  by  a; 
majority  of  those  interested  in  the  estate,  at  the  creditors'  meeting;  and  the 
right  to  such  majority  under  ordinary  circumstances  to  control  the  matter 
must  be  conceded.  The  trustee  is  the  representative  of  creditors  and  they  are 
the  ones  to  decide  who  he  shall  be,  subject  only  to  the  right  of  the  court  to 
supervise  the  choice  where  it  is  objected  to.  In  the  present  instance  the 
trustee  chosen  is  not  only  a  stockholder  in  the  bankrupt  corporation  against 
which  the  proceedings  were  instituted,  but  he  has  been  admittedly  associated 
closely  as  attorney  and  legal  adviser  with  those  who  have  been  hitherto  in 
control,  and  their  management  is  not  only  the  subject  of  criticism,  but  may  call 
for  action  on  the  part  of  the  trustee  to  hold  them  personally  responsible.  To- 
approve  of  the  trustee  now  selected  comes  too  near,  therefore,  to  a  continua- 
tion of  previous  conditions  to  be  warranted.  With  so  many  others  who  would 
be  fully  as  efficient  and  entirely  acceptable,  the  majority  have  no  right  to 
impose  their  present  choice  or  the  objecting  minority. 

"The  election  is   therefore  set  aside  and  a  new  election   ordered." 

But  where  the  circumstances  preclude  the  inference  of  acting  in  the 
bankrupt's  interests,  it  may  not  be  improper,  to  allow  the  bankrupt's  former 
attorney  to  vote  claims  and  even  to  be  voted  for  as  trustee.  Thus,  an  at- 
torney employed  only  for  the  special  purpose  of  preparing  and  filing  a  bank- 
rupt's petition,  for  which  he  is  paid  no  fee,  may  vote  for  trustee  upon 
claims  of  creditors  sent  to  him  without  his  solicitation  or  the  procurement 
of  the  bankrupt,  especially  where  the  bankrupt  had  disappeared.**  And 
where  uninfluenced,  the  votes  for  a  former  attorney  of  the  bankrupt  are  not 
to  be  rejected  as  nullities.*^ 

And  it  has  been  held,  apparently,  that  some  showing  of  actual  influence 
effected  must  be  made,  and  that  only  such  votes  as  were  so  proved  to  have 
influenced  should  be  rejected. 

In  re  Eastlack,  16  A.  B.  R.  536,  145  Fed.  168  (D.  C.  N.  J.) :  "There  is  no  evi- 
dence whatever  tending  to  show  that  any  one  of  these  persons  was  influenced  in 
his  vote  either  by  the  bankrupt  or  his  attorney.     It  is  true  that,  as  the  letter  set 

46.  Obiter,  In  re  Cooper,  14  A.  B.  R.  320,  135  Fed.  196  (D.  C.  Penna.);  In  re 
Lloyd,  17  A.  B.  R.  97,  148  Fed.  92  (D.  C.  Wis.). 

47.  InferentiaOy,  In  re  Gordon  Supply  &  Mfg.  Co.,  12  A.  B.  R.  94,  129  Fed. 
622  (D.  C.  Penn.).  Compare  cases  cited  in  In  re  Rung,  2  A.  B.  R.  620  (D.  C. 
N.  Y.).  It  has  been  held  that  the  attorney  for  the  bankrupt  should  not  even  be 
allowed  to  appear  foi;  a  creditor.  In  re  Kimball,  4  A.  B.  R.  144,  100  Fed.  177 
(D.  C.  Mass.).  But  such  a  broad  rule  is  hardly  proper.  There  may  be  occa- 
sions when  such  an  appearance  would  be  proper  and  again  when  it  would  not 
be  proper.  At  any  rate  the  creditor's  claim  itself  should  not  on  that  account  be 
disallowed.     Obiter,  In  re  Kimball,  4  A.  B.  R.  144,  100  Fed.  177  (D.  C.  Mass  ) 

48.  In  re  Cooper,  14  A.  B.  R.  320,  135  Fed.  196  (D.  C.  Penn.). 

49.  In  re  Machin  &  Brown,  11  A.  B.  R.  449,  128  Fed.  316  (D.  C.  Penn  ) 
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forth  in  the  referee's  certificate  was  sent  "to  substantially  all  the  creditors,' 
some,  and  possibly  all,  of  these  33  creditors  received  copies  of  it.  But  not  one 
of  them  was  called  as  a  witness  on  the  question  as  to  whether  he  was  influenced 
by  it.  For  aught  that  appears  in  the  case,  they  may  have  made  inquiry  con- 
cerning Dr.  Grace  and,  independently  of  the  letter  they  received,  have  satisfied 
themselves  that  he  was  the  best  available  man  for  the  trusteeship.  The  situa- 
tion was  altogether  different  from  what  it  would  '  have  been  had  these  32 
creditors,  or  any  considerable,  portion  of  them,  been  brought  to  the  referee's- 
office  by  the  bankrupt  or  his  attorney."  ' 

.Compare,  In  re  Lloyd,  17  A.  B.  R.  98  (D.  C.  Wis.):  "I  do  not  think  the 
referee  had  power  to  disqualify  the  13  creditors  who  appear  to  have  employed 
Bouck  &  Hilton  in  the  regular  way,  and  who  had  no  concern  with  the  bank- 
rupts in  the  matter,  simply  because  Bouck  &  Hilton  had  received  certain  other 
claims  through  the  instrumentality  of  the  bankrupt.  This  would  in  effect  be 
to  punish   creditors   who  were  innocent   in   the   premises." 

But  if  the  case  In  re  Eastlack  is  to  be  interpreted  as  so  laying  down  the 
rule,  it  is  not  to  be  approved.  Such  proof  would  be  almost  impossible  to 
produce,  and  the  cleverer  and  more  dangerous  the  collusion,  the  more  diffi- 
cult would  it  be  to  disqualify  the  particular  voters  or  candidates  who  have 
colluded.5"  , 

§  888.  Votes  Cast  by  Relatives. — Thus,  it  would  likewise  seem  that 
votes  cast  by  relatives  of  the  bankrupt  should  be  closely  scanned,  before  al- 
lowing the  election  to  turn  on  them. 

§  889.  Prior  Assignee  or  Receiver  as  Candidate. — A  receiver  or  as- 
signee for  creditors  in  charge  of  the  property  under  orders  of  a  State  Court, 
and  who  has  been  acting  as  such,  is  generally  to  be  considered  an  improper 
person  for  trustee,  because  he  holds  adverse  interests  and  may  have  to  be 
required  to  account  for  and  to  surrender  property  to  the  bankruptcy  court, 
and  thus  be  called  upon  to  hold  antagonistic  and  inconsistent  positions.^^ 
However,  in  some  instances  where  such  receiver  or  assignee  has  taken  no 
important  SL_ps  under  the  receivership  or  assignment  and  has  practically 
been  simply  holding  the  property  until  bankruptcy  proceedings  could  be  in- 
stituted, and  where  he  is  not  otherwise  disqualified,  such  receiver  or  as- 
signee has  sometimes  been  appointed  receiver  or  trustee  in  the  bankruptcy 
proceedings  also.  Especially  does  the  practice  prevail  where  no  objection 
is  made. 


50.  See  In  re  Morton,  9  A.  B.  R.  508  (D.  C.  Mass.),  for  aipeculiar  state  of 
facts:  All  unsecured  and  unpreferred  creditors  had  been  paid  in  full;  a  new 
trustee  was  to  be  selected  to  distribute  the  assets  amongst  preferred  creditors 
who  might  thereafter  have  their  claims  allowed;  some  of  these  unpreferred 
creditors  voted  at  the  bankrupt's  solicitation  for  a  certain 'trustee;  held,  that  the 
court  would  not  disturb  the  selection,  the  bankrupt's  solicitation  not  ,  being 
shown  to  be  by  way  of  improper  inducement. 

51.  But  see  contra,  In  re  Blue  Ridge  Packing  Co.,  11  A.  B.  R.  36,  125  Fed. 
620  (D.  C.  Penn.).  Also,  contra,  instance,  In  re  Byerly,  12  A.  B.  R.  186  (D.  C. 
Penn.). 
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§  890.  Creditor  with  Disputed  Claim  Incompetent. — A  creditor 
whose  claim  is  disputed  and  between  whom  and  the  estate  contest  is  likely 
10  arise  and  who  from  the  circumstances  is  likely  to  be  antagonistic  to  the 
estate,  should  not  be  approved.^^ 

§  891.  Candidate  Interested  in  Scheme  of  Composition  Incompe- 
tent.— A  candidate  who  is  interested  in  a  scheme  of  composition  with  the 
creditors  is  an  improper  person  for  trustee.'^ 

§  892.    Votes  Cast  for  Disqualified  Candidate  Not  Nullities. — 

Votes  cast  for  a  disqualified  or  incompetent  candidate  are  not  ab- 
solute nullities  so  as  to  give  the  election  to  the  other  candidate,  who  has  not 
received  the  votes  of  a  majority  of  creditors  present,  both  in  number  and 
amount,  whose  claims  have  been  allowed,  for  the  creditor  is  still  "present" 
with  an  "allowed"  claim.^* 

In  re  Machin  &  Brown,  11  A.  B.  R.  449,  128  Fed.  316  (D.  C.  Pa.) :  "Conced- 
ing for  present  purposes  that  he  could  not  be  approved  because  of  his  previous 
relation,  it  does  not  follow  that  the  votes  voluntarily  cast  for  him  are  not  to 
be  regarded  at  all.  The  creditors  who  cast  them  were  exercising  'a  legal  right 
in  a  legal  and  proper  manner,'  to  use  the  language  of  the  referee,  and  even  if 
they  were  voting  for  a  candidate  who  could  not  be  approved  by  the  court,  this 
did  not  make  their  votes  a  nullity  so  that  the  opposing  candidate  must  be 
declared   elected." 

But  where  the  votes  are  by  proxies  and  the  proxies  are  not  duly  executed, 
the  creditors  are  not  to  be  considered  as  "present"  and  their  proxy  votes  are 
not  to  be  counted.^^ 

§  893.  Question  of  Collusion  to  Be  Definitely  Disposed  of  before 
Approval. — The  question  as  to  whether  there  is  any  collusion  with  the 
bankrupt  or  preferred  creditor  is  one  which  should  be  definitely  disposed 
of  before  the  appointment,  and,  if  there  appears  to  be  reasonable  cause 
to  believe  such  collusion  exists,  the  referee  should  either  decline  to  re- 
ceive the  collusive  votes  or  to  approve,  the  election  until  the  question  is  set- 
tled.66 


58.  In  re  Law,  13  A.  B.  R.  650  (Ref.  Ills.,  affirmed  by  D.  C):  In  this  case 
the  court  held  that  powers  of  attorney  obtained  through  the  influence  of  the 
attorneys  for  creditors  who  have  received  alleged  preferences  may  not  be  used 
in  the  selection  of  a  trustee,  especially  in  a  case  where  the  unsecured  creditors' 
have  no  possible  way  of  realizing  on  their  claims  unless  the  trustee  is  able  to- 
recover  the  alleged  preference.  See  (impliedly)  In  re  Lazoris,  10  A.  B.  R.  31, 
120  Fed.  716  (D.  C.  Wis.);  compare,  to  same  effect,  cases  cited  in  In  re  Rung,  2 
A.  B.  R.  620  (D.  C.  N.  Y.). 

53.  In  re  Wrisley  Co.,  13  A.  B.  R.  193  (C.  C.  A.  Ills.).  Analogously,  In  re 
E.  T.  Kinney  Co.,  14  A.  B.  R.  611  (D.  C.  Ind.). 

54.  If  the  incompetent  candidate  has  received  the  majority  in  number  and 
the  other  candidate  the  majority  in  amount,  the  referee  inay  appoint.  In  re 
Lazoris,  10  A.  B.  R.  31,  120  Fed.  716  (D.  C.  Wis.). 

55.  In  re  Hensch-1,  7  A.  B.  R.  662,  113  Fed.  443  (C.  C.  A.  N.  Y.,  reversing  a 
A.  B.  R.  305).     See  ante,  §  582,  et  seq. 

56.  In  re  Dayville  Woolen  Co.,  8  A.  B.  R.  85,  114  Fed.  674  (D.  C.  Conn.). 
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§  894.  When  Referee  Disapproves,  Order  of  Disapproval  to  Be 
Entered  and  Opportunity  for  Review  Given. — When  the  referee  dis- 
approves of  the  creditors'  choice,  it  is  his  duty  to  make  an  order  to  that 
effect,  and  the  parties  then  may  carry  it  up  for  review  by  the  judge  as  in 
case  of  any  other  order  made  by  the  referee. 

In  re  Hare,  9  A.  B.  R.  530,  J19  Fed.  346  (D.  C.  N.  Y.,  Ray,  J.):  "This  they 
proceeded  to  do.  The  creditors  having  appointed  a  trustee,  there  was  nothing 
for  the  referee  to  do  in  that  regard  except  approve  or  disapprove  such  appoint- 
ment.    *     *     * 

"It  is  plain  that,  the  appointment  by  the  creditors  having  been  actually  made, 
the  referee  was  called  upon  to  approve  or  disapprove  the  appointment.  This 
he  could  not  do  by  mental  action  or  words  alone.  It  was  his  duty  to  make  an 
order  in  writing  disapproving  the  appointment,  if  he  disapproved,  and  on  this 
the  parties  had  a  right  to  be  heard  before  the  judge,  as  'he  (the  trustee)  shall 
be  removed  by  the  judge  only.'  This  general  order  confers  no  power  on  a 
referee  to  announce,  as  was  done  in  this  case,  that  he  will  not  appoint  the 
trustee  already  appointed  by  the  creditors.  It  does  authorize  him  to  dis- 
approve such'  appointment  by  order,  and  should  this  be  done  at  the 
time  the  appointment  is  made  by  the  creditors  it  is  probable  that  the  creditors 
might  proceed  at  once  to  appoint  some  other  person,  as  this  would  be  an 
acquiescence  in  such  disapproval;  but  should  they  not  do  this  the  matter  should 
be  reported  to  the  judge,  who  may  remove  the  trustee  appointed  by  the 
•creditors,  and  order  another  appointment  by  the  creditors.'' 

§  895.  Upon  Pinal  Disapproval,  Another  Election  Requisite,  Ref- 
eree Not  to  Appoint. — But  if  creditors  do  not  carry  up  the  order  of 
disapproval  or  if,  after  it  has  been  carried  up,  the  judge  affirms  it,  then 
the  creditors  should  hold  another  election;  and  the  referee  has  at  no  time 
the  right,  upon  disapproval  of  the  creditors'  choice,  at  once  and  summarily 
to  appoint  a  trustee  himself;  the  creditors  must  be  given  an  opportunity 
again  to  vote.^'' 

In  re  Hare,  9  A.  B.  R.  520,  119  Fed.  246  (D.  C.  N.  Y.) :  "In  no  event  can 
the  referee  ignore  the  appointment  made  by  the  creditors,  and  proceed  sum- 
marily to  appoint  the  trustee  without  holding  another  election,  as  was  done 
in  this  case.  He  cannot  compel  the  creditors  to  vote,  but  he  can  give  them  an 
opportunity.  If  they  do  not  vote,  they  have  neglected  to  appoint  or  recom- 
mend.'' 

In  re  Lewensohn,  3  A.  B.  R.  399,  98  Fed.  576  (D.  C.  N.  Y.) :  "If  upon  the 
■referee's  disapproval  of  an  elected  trustee  or  upon  a  trustee's  refusal  to  accept 
■or  failure  to  qualijy,  there  is  a  vacancy  in  the  office  of  trustee,  the  case  falls 
within  §  44  of  the  Bankruptcy  Act  and  a  further  election  by  the  creditors  must 
Tje  had  where  such  an  election  is  practicable.  The  court  may  not,  as  a  rule, 
appoint  until  after  opportunity  is  afforded  creditors  for  a  new  election  where 
that  is  practicable." 

In  re  MacKellar,  8  A.  B.  R.  669,  116  Fed.  547  (D.  C.  Penn.) :  "The  right  of 
a   referee   to    disapprove    or   veto    the    choice    made    by   the    creditors    is    quite 

57.    In  re  Mangan,  13  A.  B.  R,  303,  133  Fed.  1000  (D.  C.  Penn.). 
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different  from  the  right  to  himself  name.  The  act  expressly  vests  in  the 
■creditors  the  right  to  say  who  shall  represent  them  in  administering  the  bank- 
rupt's estate  (§  44);  and  it  is  only,  when  they  make  no  choice  that  the  court 
or  referee  is  authorized  to  do  so  for  them  (Ibid).  That  is  to  say,  where  there 
has  been  no  action  on  the  part  of  creditors,  thfe  duty  devolves  upon  the  court 
■of  supplying  it.  It  is  not  authorized  to  intervene,  however,  simply  because  the 
choice  is  one  which  cannot  be  approved;  an  unworthy  choice  is  not  the  same 
^s  no  choice  at  all;  the  creditors  by  actually  acting  having  indicated  their 
intention  to  avail  themselves  of  the  privilege  given  them  by  the  law,  which  is 
not  exhausted  by  a  single  exercise  of  it.  The  section  which  we  are  consider- 
ing gives  them  the  right  to  meet  and  appoint  a  trustee  whenever  and  so  o^ten 
.as  there  is  a  vacancy;  and  this  occurs  as  is  pointed  out  in  In  re  Lewensohn,  3 
Am.  B.  R.  299,  98  Fed.  576,  when  they  have  chosen  someone  whom  the  referee 
declines  to  approve.  It  therefore  became  the  duty  of  the  referee,  not  t-o  name 
a  trustee,  as  he  did,  but  to  call  another  meeting  of  the  creditors  and  let  them 
do  so." 


Division  3. 

Trustee's  Rei<atign  to  Creditors  and  Court. 

§  896.  Occupies  Dual  Position — Official  Custodian  for  All — Also 
Party  Litigant. — The  trustee  occupies  a  dual  position.  He  is  both  an 
officer  of  the  court,  like  a  receiver  or  marshal,  protecting  and  administering 
the  property  in  the  interests  of  all,  and  also  is  the  owner  of  an  interest,  a 
party  litigant,  as  having  the  title  to  the  general  assets  in  trust  for  unse- 
cured creditors.^* 

McLean  v.  Mayo,  ^  A.  B.  R.  116,  113  Fed.  106  (D.  C.  N.  Car.) :  "While  the 
Bankruptcy  Act  creates  the  office  of  trustee  in  bankruptcy,  such  trustee  is  a 
quasi  officer  of  the  court  in  a  qualified  sense;  he  is  in  reality  elected  by  and 
represents  the  creditors  of  the  bankrupt  under  the  provisions  of  the  Bankruptcy' 
Act.  The  bankruptcy  court  will  protect  the  trustee  in  the  discharge  of  his 
quasi  official  duties,  but  as  the  representative  of  the  creditors  his  duties  as  such 
representative  must  be  discharged,  not'  as  an  officer  of  the  court,  strictly  speak- 
ing, but  as  provided  in  the  Bankrupt  Act." 

Compare,  Goldman  v.  Smith,  2  A.  B.  R.  104  (Ref.  Ky.):  "But  it  would 
violate  the  main  purpose  of  the  Bankruptcy  Law  which  is  to  distribute  the 
property  of  the  bankrupt  equally  among  his  creditors,  to  hold  that  the  trustee 
represented  lien  claims,  or  would  or  could  do  anything  to  perfect  or  preserve  a 
lien  against  his  estate." 

Compare,  In  re  Smith,  9  A.  B.  R.  603  (D.  C.  N.  Y.) :  "A  trustee  in  bank- 
ruptcy is  defined  by  the  Bankrupt  Act  as  an  officer  (§  1)  and  is,  in  a  certain 
restricted  sense,  an  officer'  of  the  Court — but  he  is  not. an  officer  of  the  court 
in  any  such  sense  as  a  receiver.  He  takes  the  legal  title-  to  the  property,  and 
in  respect  to  suits  stands  in  the  same  general  position  as  a  trustee  of  an 
express  trust,   or   an   executor." 

58.  In  re  Baber,  9  A.  B.  R.  406,  110  Fed.  520  (D.  C.  Tenn.) ;  impliedlv,  Taylor 
V-  Taylor,  4  A.  B.  R.  215,  45  Atl.  440  (N.  J.  Ch.).  Thus,  notice  to  the  trustee  is 
notice  to  all  creditors.  In  re  Hanson,  5  A.  B.  R.  747,  107  Fed.  252  (D    C   Ore  )     ' 
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For  these  reasons,  while  representing  secured  creditors  in  his  capacity  as 
custodian,  he  does  not  represent  them  in  any  other  capacity,  his  capacity 
as  a  party  litigant  or  party  in  interest  being  confined  to  representing  un- 
secured creditors.^® 

Taylor  v.  Taylor,  i  A.  B.  R.  215  (N.  J.  Ch.),  45  Atl.  440-:  "The  point,  how- 
ever, made  by  the  counsel  for  Mr.  Murphy,  is  that  the  trustee  represents  all 
the  creditors,  and  that,  inasmuch  as  this  is  a  suit  brought  by  a  creditor  to 
reach  the  property  of  his  bankrupt  debtor,  the  right  to  sue  for  such  assets  upon 
bankruptcy  passed  to  the  trustee.  In  respect  to  general  creditors  of  a  bankrupt, 
the  trustee  is  undoubtedly  their  representative.  In  gathering  in  the  assets  of 
a  bankrupt,  he  can,  as  such  representative  of  the  general  creditors,  seek  to 
uncover  property  fraudulently  conveyed  or  concealed  by  the  debtor.  The 
light  of  a  trustee  to  pursue  and  recover  by  suit  any  property  which  legally 
or  equitably  belongs  to  the  estate  of  a  bankrupt  cannot  be  doubted.  A  receiver, 
as  the  representative  of  an  insolvent  corporation,  may  file  a  bill  to  set  aside 
illegal  or  fraudulent  transfers  of  the  property  of  a  corporation.  Smith,  Rec, 
pp.  397-406;  Button  Co.  v.  Spielman,  50  N.  J.  Eq.  120,  24  Atl.  571;  Spielman  v. 
Knowles,  50  N.  J.  796,  27  Atl.  1033.  So  an  assignee,  under  our  assignment  act, 
and.  executors  and  administrators  of  an  insolvent  estate,  as  the  representatives 
of  the  general  creditors,  may,  for  the  benefit  of  the  creditors,  set  aside  con- 
veyances of  the  assignor  or  decedent  made  in  fraud  of  their  creditors,  to  the 
extent  that  such  property  is  needed  for  the  payment  of  debts.  Pillsbury  v. 
Kingdon,  33  N.  J.  Eq.  287.  But  while  the  trustee  so  represents  general  creditors, 
and  while  the  entire  right  of  such  creditors  to  pursue  the  property  of  the  bank- 
rupt passes  to  the  trustee,  who  thus  obtains  an  exclusive  right  to  bring  such 
suits  (McCartin's  Ex'rs  v.  Perry's  Ex'r,  39  N.  J.  Eq.  198),  such  officer  does  not 
succeed  to  the  rights  of  secured  creditors.  A  creditor  who  has  a  lien  upon  the 
property  of  the  bankrupt  is  his  own  representative,  so  far  as  concerns  his- 
security." 

Compare,  In  re  Ducker,  13  A.  B.  R.  769,  134  Fed.  43  (C.  C.  A.  Ky.) :  "The 
trustee  is  the  hand  of  the  court.  He  stands  as  its  agent  to  liquidate  the  assets, 
>n  orotect  them  and  bring  them  before  the  court,  for  final  distribution.  He  i» 
not,  in  fact,  more  representative  of  one  creditor  or  claimant  than  another. 
The  trustee,  in  the  procedure,  because  he  has  the  legal  title  to  the  assets  and 
is  charged  with  the  duty  of  saving  and  protecting  them,  represents  the  general 
fund.  He  is  not  a  purchaser,  but  as  the  title  of  his  office  imports,  he  is  trustee 
for  all  who  have  interests,  and  according  to  those  interests.  He  himself  has  no 
interest  and  there  is  nothing  in  his  representation  which  stands  between  the 
court  and  those  who  have  interests  for  the  recognition  and  protection  of  which 
they  appeal  to  its  authority.  ,  We  have  thus  explained  our  views  upon  this  sub- 
ject founded  as  they  are  upon  what  we  conceive  to  be  fundamental  and  con- 
trolling principles." 

59.  Goldman  v.  Smith,  "2  A.  B.  R.  104  (Ref.  Ky.),  in  which  case  it  was  held 
the  trustee  cannot  perfect  liens  for  secured  creditors. 

When  asking  for  allowance  out  of  the  estate  for  his  own  compensation 
and  for  expenses,  he  does  not  represent  creditors,  but  represents  simply 
himself.  But  see,  apparently  contra,  but  obiter.  Gray  v.  Mercantile  Co., 
14  A.  B.  R.  780,  138  Fed.  344  (C.  C.  A.  N.  Dak.):  "The  trustee  is  not  their 
■representative.  He  is  seeking  to  strike  down  the  allowance  of  their  claims,  and 
in  this  is  the  representative  of  the  general  creditors  of  the  estate.  Chatfield  v. 
O'Dwyer,  supra.  Of  course  he  cannot  represent  or  speak  for  both  sides  to  the 
controversy." 
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§  897.  Occupies  Fiduciary  Relation. — A  trustee  stands  to  creditors  in 
a  fiduciary  relation.^" 

In  re  Wrisley  Co.,  13  A.  B.  R.  193,  133  Fed.  388,  390  (C.  C.  A.  Ills.):  "A 
trustee  in  bankruptcy  is  an  officer  of  the  court  chosen  by  vote  of  the  creditors. 
He  stands  to  creditors  in  a  fiduciary  relation.  He  holds  the  estate  in  trust 
primarily  for.  creditors;  secondarily,  if  there  be  a  surplus,  for  the  benefit  of 
the  bankrupt.  He  should  have  no  interest  to  serve  except  to  conserve  the 
estate.  He  should  not  be  interested  in  any  scheme  of  composition.  In  all 
matters  between  creditors  and  bankrupt  he  should  stand  indifferent.  His  sole 
care  should  be  to  make  the  most  out  of  the  estate,  and  that  primarily  in  the 
interest  of  the  creditors.  When  he  goes  beyond  that,  and  seeks  to  aid  the 
bankrupt  at  the  expense  of  the  creditors,  and  by  concealment  or  by  false,  repre- 
sentations induces  creditors  to  act  contrary  to  their  interest,  he  violates  his 
duty,  and  should  be  removed  from  the  trust  to  which  he  has  been  false." 

He  is  chosen  to  represent  all  creditors.^  ^ 

In  re  Baird,  7  A.  B.  R.  448,  113  Fed.  960  (D.  C.  Pa.):  "It  may  be  safely 
said,  however,  that  if  a  trustee  bears  in  mind  that  he  is  the  representative  of 
the  estate  considered  as  a  whole,  is  bound  to  be  vigilant  and  attentive  in 
advancing  its  interests,  and  is  under  obligation  to  seek  to  carry  out  in  the 
•  strictest  good  faith  the  provisions  of  the  Bankrupt  Act  where  they  seem  to 
apply  plainly  to  the  estate  committed  to  his  charge,  he  is  not  likely  to  go  far 
wrong  in  doing  or  refusing  to  do,  what  may  be  asked  of  him  by  the  creditors." 

He  should  not  be  interested  in  any  scheme  of  composition.®^ 
He  should  have  no  interest  to    serve   except   to    conserve  the    estate.** 
Amicable  relations  between  the  trustee  and  creditors  are  much  to  be  de- 
sired.®* 

§  898.  Trustee  Not  to  Be  Dictated  to  by  Creditors. — He  is  not  to 

be  dictated  to  by  creditors  and  he  should  follow  his  best  judgment.®^ 

In  re  Columbia  Jron  Wks.,  14  A.'  B.  R.  536,  142  Fed.  334  (D.  C.  Mich.): 
"Equally  removed  from  the  interference  of  the  creditors  is  the  action  of  the 
trustee  so  long  as  that  officer  shall  act  with  fidelity  to  his  trust.  He  is 
chosen  to  represent  all  the  creditors,  not  a  majority,  however  great.  *  *  * 
Subject  to  the  control  of  the  court  and  statutory  limitations,  the  entire  admin- 
istration of  the  trust  estate  is  in  his  hands.  He  cannot,  therefore,  yield  his 
judgment  to  that  of  a  majority  of  the   creditors,   merely  because  they  are   a 

60.  Compare,  to  same  eflfect,  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  367  (D. 
C.  Mo.). 

Before  the  election  of  a  trustee,  if  no  receiver  is  appointed,  the  bankrupt 
is  the  quasi  trustee  of  the  property.  In  re  Wilson,  6  A.  B.  R.  287,  289  (D. 
C.  W.  Va.);  obiter  and  inferentially,  Blake  v.  Valentine,  1  A.  B.  R.  378,  89  Fed. 
691  (D.  C.  Calif.);  ante,§  383. 

61.  In  re  Lewensohn,  9  A.  B.  R.  368,  121  Fed.  539  (D.  C.  N.  Y.);  In  re  Colum- 
bia Iron  Wks.,  14  A.  B.  R.  530  (D.  C.  Mich.). 

62.  In  re  Wrisley  Co.,  13  A.  B.  R.  193  (C.  C.  A.  Ills.). 

63.  In  re  Wrisley  Co.,  13  A.  B.  R.  193  CC.  C.  A.  Ills.). 

64.  McPherson  v.  Cox,  96  U.  S.  404;  May  v.  May,  167  U.  S.  310. 

65.  (1867)  In  re  Dewey,  4  N.  B.  Reg.  412,  414;  inferentially.  In  re  Baber,  9  A. 
B.  R.  406,  119  Fed.  535  (D.  C.  Tenn.) :  inferentially.  In  re  Baird,  7  A.  B.  R.  448, 
112  Fed.  960  (D.  C.  Pa.). 

•      1  Rem  B— 33 
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majority,  without  a  breach  of  his  trust.  To  thus  abdicate  his  duties  is  to  make 
himself  a  mere  passive  trustee.  It  is  proper  that  he  should  consult  with  the 
creditors  upon  important  matters  and  get  the  benefit  of  their  knowledge  and 
experience,  but  the  responsibility  of  decision  rests  upon  him.  Finance  Co.  v. 
Warren,  82  Fed.  528.  The  43rd  section  of  the  act  of  1867  made  provision  for 
superseding  the  ordinary  bankruptcy  proceedings  by  a  vote  of  three-fourths  of 
the  creditors  and  the  conveyance  to  trustees  of  the  estate  of  the  bankrupt  to 
wind  up  and  settle  the  same  under  the  direction  of  a  committee  of  the  creditors. 
*  *  *  The  present  Bankruptcy  Law  has  no  corresponding  provision.  The 
strong  inference  from  its  absence  is  that  the  trustee  must'  discharge  his  duties 
according  to  his  best  judgment,  subject  only  to  the  control  of  the  court.  He 
has  been  held  a  quasi  officer  of  the  court.  *  *  *  It  is  equally  objectionable, 
it  would  seem,  for  him  to  attempt  to  serve  the  body  of  the  creditors  represented 
by  the  trustee  and  his  own  clients,  who  have  claims  against  the  estate.  Ex 
parte  Arrowsmith,  14  Ves.  209.  While  thus  far  in  the  case  at  bar  no  conflict 
between  his  duty  to  the  trustee  and  that  owing  to  his  clients  seems  to  have 
arisen,  such  a  conflict  is  not  unlikely  and  should  be  forestalled." 

But  of  course  the  trustee  may,  if  he  so  desires,  and  it  has  even  been  held 
in  one  case  that  the  court  may  order  him,  to  submit  questions  concerning 
the  administration  of  estates  to  the  creditors  for  their  advice.^" 
And  the  court  may  appoint  special  cotmsel  to  advise  the  trustee.®'^ 
He  should  not  ask  the  Court  for  instructions,  but  should  act  on  his 
own  responsibility,  under  the  advice  of  counsel  if  necessary. 

In  re  Baber,  9  A.  B.  R.  406,  119  Fed.  525  (D.  C.  Tenn.) :  "Nor  can  this 
practice  be  resorted  to  for  the  purpose  of  carrying  on  litigation  between  him- 
self and  adverse  parties  in  such  an  informal  and  irregular  way  as  has  been 
done  in  this  case.     Trustees  in  bankruptcy  are  sui  generis.     *     *     * 

"He  is  not,  like  a  receiver,  a  mere  caretaker  and  manager  of  the  estate  to 
execute  the  orders  of  the  court  in  the  progress  of  administration,  but  he  is 
the  agent  of  the  creditors,  selected  by  them  as  a  man  of  affairs  to  conduct 
the  business  of  collecting  the  assets  and  distributing  the  proceeds  among  the 
creditors.  The  statute  invests  him  with  the  title  of  the  bankrupt,  and  makes 
him  not  only  quasi  owner,  but  the  owner  pro  hac  of  all  the  property  and 
rights  of  action  belonging  to  the  bankrupt.  The  management  of  the  estate  is 
committed  to  his  discretion,  and  he  is  expected  to  exercise  his  powers  and 
discharge  his  duties  with  the  same  intelligence  that  an  owner  would  do,  subject, 
of  course,  primarily,  to  the  supervision  of  the  creditors  in  their  meetings 
called  for  the  purpose,  and  the  whole  administration  subject  to  the  supervision 
of  the  court  of  bankruptcy.  The  proceedings  are  not  conducted,  like  insolvency 
proceedings  in  the  chancery  courts  of  Tennessee,  by  a  receiver,  under  the 
constant  orders  of  the  court,  and  who  can  do  nothing,  scarcely,  without  the 
previous  direction  of  the  chancellor;  but  the  proceedings  in  bankruptcy  are  to 
be  conducted  according  to  the  specific  directions  of  the  bankruptcy  statutes 
and  the  rules  and  the  forms  prescribed  by  the  Supreme  Court.  It  is  a  com- 
prehensive scheme  of  administration  by  the  creditors  through  their  trustee, 
with  which  the  court  interferes  as  little  as  possible." 

66.  In  re  Arnett,  7  A.  B.  R.  522,  112  Fed.  770  (D.  C.  Tenn.). 

67.  In  re  Arnett,  7  A.  B.  R.  522,  112  Fed,  770  (D.  C.  Tenn.). 
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Thus,  as  to  whether  the  trustee  should  employ  counsel  or  not,  the  trustees 
must  exercise  reasonable  judgment;  and  the  court  will  not  undertake  to  give 
any  direction,  but  will  pass  upon  the  propriety  of  the  employment  of  counsel 
and  the  payment  of  a  reasonable  value  for  his  services  after  such  services 
have  been  rendered.®* 

In  re  Abram,  4  A.  B.  R.  575,  103  Fed.  273  (D.  C.  Calif.) :  "The  trustee  of  an 
estate  in  bankruptcy  is  entitled  to  the  advice  and  assistance  of  counsel  when 
necessary  for  the  proper  discharge  of  his  duties  as  such  trustee,  and  the 
reasonable  expense  incurred  by  him  for  such  a  purpose  may  be  allowed  as  a 
charge  against  the  estate;  but  the  court  will  not,  ordinarily,  in  the  first  instance, 
undertake  to  give  any  direction  to  the  trustee  in  the  matter  of  the  employment 
of  an  attorney.  The  trustee  must  exercise  a  reasonable  judgment  in  that 
matter;  that  is,  he  must  exercise  a  reasonable  judgment  as  to  the  necessity  for 
securing  the  assistance  of  counsel — such  judgment  as  a  man  of  ordinary  pru- 
dence would  use  in  the  transaction  of  his  own  business.  When  professional 
services  have  been  rendered  by  an  attorney  to  the  ^trustee  in  his  official  capac- 
■  ity,  the  court  will,  in  a  proper  proceeding,  determine  whether  the  employment 
of  such  an  attorney  was  necessary,  and,  if  found  necessary,  the  reasonable 
value  of  his  services." 

But  see,  obiter,  contra,  In  re  Baird,  7  A.  B.'  R.  448,  113  Fed.  960  (D.  C.  Pa.): 
■"In  doubtful  cases  the  referee  and  the  court  will  solve  his  perplexities." 

The  true  rule  might  be  that  he  should  not  ask  the  court's  advice  when 
acting  simply  as  the  representative  of  general  creditors,  but  might  do  so 
when  acting  simply  as  an  impartial  officer  of  the  Court,  in  custody  of  prop- 
erty belonging  to  different  contestants.®^ 

§  899.  Approval  of  Court  before  Starting  Litigation  Not  Neces- 
sary, Except  Where  Substituted  in  Pending  Suit. — The  trustee  need 
not  obtain  the  approval  of  the  court  in  advance  of  .starting  a  suit  for  the 
recovery  of  property  or  debts.  It -is  his  general  duty  to  collect  the  assets, 
and  he  is  responsible  for  failure  to  do  so.''" 

Traders'  Ins.  Co.  v.  Mann,  11  A.  B.  R.  373  (Sup.  Ct.  Ga.):  "The  fact  that 
this  is  to  be  'under  the  direction  of  the  court'  no  more  requires  a  preliminary 
order  to  sue  than  it  would  necessitate  a  special  order  to  authorize  him  to  go 
in  person  and  present  a  note  artd  demand  payment.  The  money,  when  collected 
after  suit  or  without  suit,  and  the  use  to  be  made  thereof,  was  to  be  "under  the 
direction  of  the  court.'  But  being  bound  to  collect  he  was  not  obliged  to  secure 
a  special  order  to  bring  a  suit  necessary  to  collect.  As  to  actions  by  or  against 
the  bankrupt  pending  at  the  time  of  the  adjudication,  the  act  requires  him  to 
obtain  instructions  from  the  court  before  intervening.  But  the  express  require- 
ment that  he  must  obtain  an  order  in  such  instances,  while  being  silent  as  to 
the  necessity  therefor  in  cases  like  this,  is  conclusive  that  special  permission 
■was  not  necessary  where  he  had  to  sue  in  order  to  collect  a  debt  due  the  estate." 

68.  (1867)  In  re  Mallory,  4  N.  B.  Reg.  157,  159. 

69.  Compare,  McLean  v.  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  (D.  C.  N.  C). 

70.  Callahan  v.  Israel,  ]86  Mass.  383;  contra,  obiter,  In  re  Ryburn,  16  A  B  R. 
S15,  145  Fed.  663  (D.  C.  Conn.). 
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But  the  trustee  must  obtain  the  approval  of  the  court  before  he  may  be 
substituted  for  the  bankrupt  in  a  pending  case  J  i 

§  900.  Creditors  Not  to  Elect  "Supervising  Committee." — Creditors 
v-ill  not  be  allowed  to  nominate  or  elect  a  committee  to  supervise  the  trus- 
tee. He  is,  upon  appointment,  vested  with  discretion  commensurate  with 
his  responsibility,  and  cannot  be  trammelled  by  any  supervising  committee.^* 

§  90i.  Nor  to  Elect  Attorney  for  Trustee. — Nor  should  creditors  be 
allowed  to  nominate  and  elect  an  attorney  for  the  trustee ;  he  should  not  be 
thus  controlled  by  indirection ;  and  it  would  not  be  fair  to  the  minority.^^ 

In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  526,  142  Fed.  234  (D.  C.  Mich.) :  "He 
has  a  right  generally  to  choose  his  own  counsel,  and  that  right  will  not  be 
controlled  unless  it  is  plainly  abused.  The  majority  of  creditors  have  no  more 
power  to  dictate  whom  he  shall  employ  as  counsel  than  the  beneficiaries,  under 
a  deed  of  trust  or  a  will,  have  to  determine  that  matter  by  the  vote  of  the 
greater  number." 

[1867]  In  re  Mallory,  4  N.  B.  Reg.  157,  159:  "The  assignee's  attorney  is  a 
feiinister  of  the  court,  and  his  di^ty  is  to  the  estate,  even  to  the  prejudice  o£ 
his  own  claim,  and  it  is  considered  inconsistent  with  his  duties  if  he  acts  also 
as  attorney  for  the  bankrupt." 

§  902.  But  Trustee  Not  to  Employ  Counsel  Representing  Adverse 
Interests. — However,  the  trustee  should  not  be  allowed  to  engage  counsel 
representing  interests  adverse  to  the  general  estate.''* 

In  re  Stern,  16  A.  B.  R.  513,  144  Fed.  956  (C.  C.  A.  Iowa):  "*  *  *  from 
the  inception  of  these  proceedings  he  was  represented  and  presumably  advised 
by  counsel  who  was  also  representing  the  creditor  whose  claim  was  challenged. 
Of  course,  this  ought  not  to  have  been,  no  matter  what  may  have  been  the 
belief  of  counsel  respecting  its  propriety.  The  interests  of  the  creditor  were 
adverse  to  the  bankrupt  estate,  with  the  'protection  of  which  the  trustee  was 
charged  and  were  in  conflict  with  the  interests  of  others  who  were  represented 
by  the  trustee." 

In  Tt  Columbia  Iron  Wks.,  14  A.  B.  R.  527,  142  Fed.  234  (D.  C.  Mich.):  "It 
is  equally  objectionable,  it  would  seem,  for  him  to  attempt  to  serve  the  body 
of  the  creditors  represented  by  the  trustee  and  his  own  clients,  who  have  claims 
against  the  estate.  Ex  parte  Arrowsmith,  14  V^s.  209.  While  thus  far  in  the 
case  at  bar  no  conflict  between  his  duty  to  the  trustee  and  that  owing  to  his 
clients    seems   to   have   arisen,    such   a   conflict   is    not   unlikely   and   should   be 

forestalled." 

> 

71.  Bankr.  Act,  §  11  (c) ;  In  re  Price,  1  A.  B.  R.  606,  92  Fed.  987  (D.  C.  N", 
Y.);  Bear  v.  Chase,  3  A.  B.  R.  746  (C.  C.  A.  S.  C.) ;  impliedly.  Traders'  Ins.  Co. 
V.  Mann,  11  A.  B.  R.  272  (Sup.  Ct.  Ga.);  impliedly,  Cillahan  v.  Israel,  186  Mass.. 
383;  impliedly,  Hahlo  v.  Cole,  15  A.  B.  R.  591,  112  App.  Div.  636  (N.  Y.). 

72.-  (1867)  In  re  Stillwell,  2  N.  B.  Reg.  104. 

73.  In  re  Arnett,  7  A.  B.  R.  532,  112  Fed.  770  (D.  C.  Tenn.);  contra.  In  re 
iSimith,  1  A.  B.  R.  37  (Ref.  N.  Y.) ;  contra,  obiter.  In  re  L,ittle  River  Lumber  Co.^ 
•Si  A.  B.  R.  682,  101  Fed.  558  (D.  C.  Ark.). 

74.  In  re  Rusch,  5  A.  B.  R.  565,  105  Fed.'  608  (D.  C.  Wis.) ;  In  re  Teuthorn,  5. 
A.  B.  R.  767  (D.  C.  Mass.),  wherein  it  was  held  that  the  bankrupt's  attorney 
.nay  not  act  for  the  trustee  in  the  examination  of  the  bankruot. 
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But  in  a  composition,  the  bankrupt's  attorney  may  not  necessarily  oc- 
cupy such  an  adverse  position. 

Keyes  v.  McKirrow,  9  A.  B.  R.  322,  180  Mass.  261  (Sup.  Jud.  Ct.  Mas^.) :  "The 
only  questions  argued  by  the  defendant  are  those  that  grow  out  of  the  fact 
that  the  plaintiff  acted  also  as  attorney  for  the  bankrupt,  the  defendant's  conten- 
tion being  that  the  contract  for  services  between  the  plaintifif  and  the  defendant 
was  so  far  against  public  policy  that  the  plaintiff  cannot  now  have  this  money. 
The  answer  to  this  contention  is  that  the  services  rendered  to  the  trustee  were  in 
the  collection  of  debts  due  the  estate  and  that  there  were  no  adverse  or  con- 
flicting interests  between  the  bankrupt  and  the  trustee  in  regard  to  this  business. 
Although  in  general  it  is  doubtless  better  that  the  trustee  should  not  employ 
in  the  settlement  of  the  estate  the  same  counsel  whom  the  bankrupt  employs, 
and  although  the  rule  since  'adopted  by  the  United  States  District  Court  for- 
bidding such  an  employment  is  a  good  one,  there  may  be  matters,  like  the 
collection  of  debts,  in  which  the  bankrupt's  attorney  might  serve  the  trustee 
v/ithout  impropriety." 

And  there  is  no  legal  objection  to  permitting  the  attorney  of  the  trustee 
to  make  out  and  present  the  formal  proof  of  a  creditor's  claim,  where  the 
interests  of  the  bankrupt  estate  are  not  prejudiced  thereby.'^^  And  an  at- 
torney who  represents  litigants  will  be  presumed  to  be  rendering  such  serv- 
ices as  he  performs  in  their  interest  and  at  their  expense,  unless  actually 
engaged  by  the  trustee.'^® 

§  903.  Trustee  Liable  for  His  Attorney's  Misfeasance. — The  trustee 
is  liable  for  the  misfeasance  of  his  attorney,  although  he  has  a  right  to  em- 
ploy counsel  and  has  not  been  negligent  in  his  selection.'^'' 

In  re  Howard,  12  A.  B.  R.  462,  130  Fed.  1004  (D.  C.  Calif.):  "That  this 
tourt  has  jurisdiction  in  this  summary  proceeding  to  require  the  trustee  to 
make  restitution  of  all  moneys  received  by  him  under  the  decree  of  the  Circuit 
Court  subsequently  reversed  by  the  decree  of  the  Circuit  Court  of  Appeals,  I 
entertain  no  doubt.  The  trustee  is  an  officer  of  the  court,  and  as  such  is  sub- 
ject to  its  direction  in  all  matters  concerning  money  or  property  which  may 
have  come  into  his  possession  by  virtue  of  his  office.  It  is  claimed,  however, 
by  the  trustee,  that  he  is  only  responsible  for  so  much  of  the  money  as  actually 
came  into  his  hands  under  such  reversed  decree;  that  in  the  action  referred  to 
he  was  the  representative  of  the  estate  of  the  bankrupt,  and  as  such  had  a 
right  to  employ  an  attorney;  that  he  was  not  guilty  of  any  negligence  in  the 
matter  of  the  employment  of  such  attorney,  and  cannot,  therefore,  be  made 
personally  responsible  for  the  wrongful  act  of  the  attorney  in  appropriating  a 
part  of  the  moneys  received  on  said  judgment  in  payment  of  the  fee  claimed 
by  him.  It  may  be  conceded  that  such  would  be  the  rule  if  the  question  were 
presented  upon  the  settlement  of  the  trustee's  account  in  the  estate  in  bank- 
ruptcy, but,  as  between  the  trustee  and  his  petitioner,  a  stranger,  the  trustee 
cannot  be  permitted  to  avoid  compliance  with  the  final  decree  of  the  United 

75.  In  re  McKenna,  15  A.  B.  R.  4,  137  Fed.  611  (D.  C.  N.  Y.). 

76.  Inferentially,  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  530,  102  Fed.  747  (D. 
C.  Wis.). 

77.  Analogously  (receiver),  Mason  v.  Wolkowich,  17  A."  B.  R.  712  (C.  C.  A. 

Mass.). 
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States  Circuit  Court  directing  him  to  make  restitution  of  moneys  received  by 
him  under  the  reversed  decree  by  a  plea  that  a  portion  of  such  moneys  was 
unlawfully  appropriated  by  his  attorney  in  the  action  in  which  such  decree  was 
rendered.  The  money  received  by  his  attorney  was,  in  judgment  of  law,  re- 
ceived by  the  trustee,  and  must  be  restored  by  him  to  the  petitioner.'' 

§  904.    Trustee    within    Summary    Jurisdiction    of    Bankruptcy 

Court. — The  trustee  is  an  officer  of  the  court,  and  is  subject  to  the  direction 
of  the  court  in  all  matters  concerning  money  or  property,  which  may  have 
come  into  his  possession  by  virtue  of  his  office.'^* 

Division  4. 

Duties  and  Powers  oe  Trustee. 

§  905.  Statutory  Duties  and  Those  Not  Statutory. — The  statute  in 
§  47  lays  down  certain  duties  for  the  trustee  to  perform.  While  this  sec- 
tion lays  down  certain  duties,  it  is  not  to  be  taken  as  excluding  other  duties- 
not  explicitly  named.  Presumably  it  touches  mostly  upon  such  duties  as 
liiight  otherwise  be  left  in  doubt.  Thus,  the  first  duty,  that  of  accounting, 
for  and  paying  over  interest  received  has  not  always  been  clearly  considered 
as  a  duty  of  an  ofHcer  receiving  public  funds,  or  funds  in  litigation,  where 
the  statute  has  been  silent  upon  the  point.  Likewise,  there  are  certain  of 
these  enumerated  duties  that  arise  from  the  peculiarities  of  the  bankruptcy 
law  itself.  Nevertheless,  there  are  certain  other  duties  of  the  trustee,  very- 
essential  to  the  proper  administration  of  the  bankruptcy  act,  that  are  not 
specifically  mentioned  at  all  in  this  section.  Thus,  it  is  undoubtedly  a  most 
impKDrtant  duty  of  the  trustee  to  oppose  the  allowance  of  all  improper 
claims  against  the  estate,  as  it  likewise  is  a  most  important  duty  of  the 
bankrupt  as  laid  down  in  §  7  (7)  "in  case  of  any  person  having  to  his 
knowledge  proved  a  false  claim  against  his  estate"  to  "disclose  that  fact 
immediately  to  his  trustee;"  it  being  furthermore  ruled,  that  all  proceed- 
ings on  review  of  an  order  allowing  or  disallowing  a  claim,  must  be  taken 
by  the  trustee  or  in  his  name.'''^  Yet  this  very  important  duty  of  the  trustee 
is  not  specifically  mentioned  in  the  enumeration  of  his  duties  in  §  47,  nor 
is  it  mentioned  in  the  General  Orders  in  Bankruptcy. 

§  906.  Trustee  to  Account  for  Interest. — The  trustee  must  account 
for  and  pay  over  to  the  estate  in  his  control  all  interest  received  by  him 
upon  property  of  the  estate.^" 

§  907.  To  Collect  Assets  and  Reduce  Them  to  Money. — The  trustee 

78.  In  re  Howard,  12  A.  B.  R.  462,  130  Fed.  1004  (D.  C.  Calif.).  See  post,  sub- 
ject of  "Summary  Jurisdiction  to  Order  Trustee  to  Surrender  Property  to  Right- 
ful Owners,"  §  1872,  et  seq.  See  post,  subject  of  "Summary  Jurisdiction  over 
Trustee  and  Receiver  to  Prevent  Their  Interference,  etc.,"  §  1900. 

79.  See  ante,  §  824,'and  post,  subject  of  "Appeals  and  Error,"  §  2864,  et  seq. 
CO.   Bankr.  Act,  §  47  (a)  (1). 
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must  collect  the  property  of  the  estate  and  reduce  it  to  money,  under  the 
direction  of  the  court.^i 

§  908.  To  Close  Estate  Expeditiously. — The  trustee  is  to  close  up 
the  estate  as  expeditiously  as  is  compatible  with  the  best  interests  of  the 
parties  in  interest.*^ 

§  969.  To  Deposit  Moneys  in  Depository. — All  moneys  received  by 
the  trustee  must  be  deposited  in  an  officially  designated  depository.*^ 

§  910.  Failure  to  So  Deposit — Bond  Liable  on  Loss. — Failure  to  so 
deposit  them  renders  the  trustee's  bond  liable  in  the  event  of  loss.**  Also 
the  referee's  bond  if  done  by  his  order.^^ 

According  to  the  holdings  of  one  court,  a  trustee  will  not  be  allowed  for 
his  disbursements,  unless  the  fund  from  which  the  same  are  checked  has 
been  deposited  in  the  designated  depository.®® 

Obiter,  In  re  Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.) :  "Amounts 
paid  out  by  trustees  otherwise  than  is  allowed  in.  the  Bankrupt  Act  will  not  ba 
allowed  in  the  settlement  of  the  estate.  The  manifest  purpose  of  Congress  in 
requiring  trustees,  referees  and  designated  depositories  to  give  bonds  was  to 
protect  estates  in  bankruptcy  from  (among  other  acts)  paying  out  funds  other- 
wise than  the  law  and  rules  permit." 

But  this  is  an  unwarranted  deduction  from  the  rule. 

§  911.  Disbursements  Only  on  Order  of  Court. — Disbursements  must 
be  made  only  on  the  order  of  the  court,  and  the  trustee  takes  his  own  risk 
in  paying  out  funds  of  the  estate  without  order  of  the  court.*^ 

81.  Bankr.  Act,  §  47  (a)  (2) ;  Bankr.  Act,  §  S  (7):  "*  *  *  cause  the  estate 
of  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and  determine 
controversies  in  relation  thereto,  except  as  herein  otherwise  provided." 

82.  Bankr.  Act,  §  47  (a)  (2);  Boyd  v.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131 
(C.  C.  A.  Iowa) ;  obiter,  In  re  Paine,  11  A.  B.  R.  354,  127  Fed.  246  (D.  C.  Ky.) ; 
obiter,  In  re  Koenig,  11  A.  B.  R.  618,  127  Fed.  891  (D.  C.  Tex.).     Ante,  §  23. 

83.  Bankr.  Act,  §  47  (3);  Bankr.  Act,  §  61:  "Courts  of  bankruptcy  shall 
designate,  by  order,  banking  institutions  as  depositories  for  the  money  of  bank- 
rupt estates,  as  convenient  as  may  be  to  the  residences  of  trustees  and  shall 
require  bonds  to  the  United  States,  subject  to  their  approval,  to  be  given  by 
such  banking  institutions,  and  may,  from  time  to  time,  as  occasion  may  require, 
by  like  order  increase  the  number  of  depositories  or  the  amount  of  any  bond, 
or  change  such  depositories." 

In  re  Carr,  8  A.  B.  R.  637,  ,116  Fed.  556,  9  A.  B.  R.  58,  117  Fed.  572  (D.  C.  N. 
Car.),  where  the  court  says  they  should  be  deposited  to  the  trustee  as  such, 
designating  the  estate.  In  re  Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.); 
In  re  Cobb,  7  A.  B.  R.  202,  112  Fed.  655  (D.  C.  N.  Car.);  In  re  Hoyt  &  Mitchell, 
11  A.  B.  R.  784,  127  Fed.  968  (D.  C.  N.  Car.). 

84.  In  re  Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.);  In  re  Hoyt  & 
Mitchell,  11  A.  B.  R.  784,  127  Fed.  968  (D.  C.  N.  Car.);  obiter,  In  re  Cobb,  7  A. 
B.  R.  232,  112  Fed.  655  (D.  C.  N.  Car.). 

85.  In  re  Hoyt,  9  A.  B.  R.  574.  119  Fed.  987  (D.  C.  N.  Car.). 

86.  In  re  Hoyt  &  Mitchell,  11  A.  B.  R.  784,  127  Fed.  968  (D.  C.  N.  Car.). 

87.  Impliedly,  In  re  Hoyt  &  Mitchell,  11  A.  B.  R.  784,  127  Fed.  968  (D.  C. 
N.  Car.);  impliedly.  In  re  Cobb,  7  A.  B.  R.  202,  112  Fed.  655  (D.  C.  N.  Car.). 
But  the  apparent  ruling  in  In  re  Cobb,  7  A.  B.  R.  202,  112  Fed.  655  (D.  C.  N. 
Car.),  to  the  effect  that  the  referee  cannot  make  the  order  for  distribution  is 
"liEeret  in  cortice."  Without  exception,  unless  in  North  Carolina,  the  referee 
makes  the  order  of  distribution  and  a  contrary  practice  would  lead  to  intermin- 
able confusion  in  large  commercial  districts. 
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In  re  Rude,  i  A.  B.  R.  319,  101  Fed.  805  (D.  C.  Ky.):  "The  trustee  made 
the  distribution  in  this  case  without  any  order  or  judgment  as  a  basis  for  it, 
and  this  action  of  his  cannot  defeat  the  rights  of  the  attorney  if  they  otherwise 
existed.  There  was  no  legal  warrant  for  the  distribution,  and  the  trustee,  when 
making  it,  took  the  chances  of  disapproval  in  whole  or  in  part.  The  fund  must 
be  regarded  as  still  in  the  hands  of  the  trustee,  and  under  the  control  of  the 
court,  to  be  paid  out  according  to  its  order." 

And  it  has  been  held  by  one  court  that  the  trustee  will  not  be  allowed 
for  unauthorized  disbursements,  although  the  court,  upon  application,  might 
have  authorized  them  orginally.^^ 

§  912.  Disbursements  to  Be  by  Check,  Countersigned. — All  dis- 
bursements by  the  trustee  must  be  by  check,  and  the  checks  must  be  coun- 
tersigned by  the  judge  or  referee,  etc.** 

§  913.  Depository  Liable  for  Payment  of  Improperly  Drawn  Or- 
ders.— And  a  depository  will  be  liable  for  paying  out  funds  on  orders  not 
drawn  in  accordance  with  General  Order  No.  29.** 

§  914.  Trustee  to  Furnish  Information. — The  trustee  must  furnish 
such  information  concerning  the  estate  and  its  administration  as  may  be 
requested  by  parties  in  interest.*^ 

§  915.  His  Accounts  and  Papers  Open  to  Inspection. — The  accounts 
and  papers  of  the  I.  ustee  are  to  be  open  to  the  inspection  of  officers  and  all 
parties  in  interest.*^ 

In  re  Sauer,  10  A.  B.  R.  353,  122  Fed.  101  (D.  C.  N.  Y.) :  "A  trustee  defending 
a  reclamation  proceeding  apparently  occupies  quite  a  different  relation  toward 
the  reclaiming  creditor  from  what-  he  does  toward  the  body  of  general  creditors. 
But  I  think  upon  consideration  that  the  provisions  of  §§  47  and  49  of  the 
Bankrupt  Act  give  any  person  interested  in  any  bankrupt  estate  an  absolute 

88.  In  re  Hoyt  &  Mitchell,  11  A.   B.   R.  784,  127   Fed.  965   (D.  C.  N.  Car.). 
But  see  In  re  Cobb,  7  A.  B.  R.  202,  112  Fed.  655  (D.  C.  N.  Car.),  wher?  Judge 

Purnell  seems  to  have  relaxed  his  somewhat  rigid  rules. 

89.  Bankr.  Act,  §  47  (a)  (4):  "*  *  *  disburse  money  only  by  check  or 
draft  on  the  depositories  in  which  it  has  been  deposited." 

Gen.  Order  XXIX:  "No  moneys  deposited  as  required  by  the  act  shall  be 
drawn  from  the  depository  unless  by  check  or  warrant,  signed  by  the  clerk  of 
the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a 
referee  designated-  for  that  purpose,  or  by  the  clerk  or  his  assistant  under  an 
order  made  by  the  judge,  stating  the  date,  the  sum  «nd  the  account  for  which  it 
is  drawn;  and  an  entry  of  the  substance  of  such  check  or  warrant,  with  t^ie  date 
thereof,  the  sum  drawn  for,  and  the  account  for  which  it  is  drawn;  shall  be 
forthwith  made  in  a  book  kept  for  that  purpose  by  the  trustee  or  his  clerk;  and 
all  checks  and  drafts  shall  be  entered  in  the  order  of  time  in  which  they  are  drawn, 
and  shall  be  numbered  in  the  case  of  each  estate.  A  copy  of  this  general  order 
shall  be  furnished  to  the  depository,  and  also  the  name  of  any  referee  or  clerk 
authorized  to  countersign  said  checks."  ,„    «    ,.r    «     n 

90.  Obiter,  In  re  Cobb,  7  A.  B.  R.  202,  112  Fed.  655  (D.  C.  N.  Car.). 

91.  Bankr.  Act,  §  47  (a)  (5);  In  re  Sauer,  10  A.  B.  R.  353,  122  Fed.  101  (D. 
C,  N.  Y.). 

92.  Bankr.  Act,  §  49  (a). 
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statutory  right  to  the  inspection  of  all  accounts  and  papers  of  the  trustee  and 
to  be  furnished  with  any  information  concerning  the  bankrupt  estate  which 
the  bankrupt  has." 

Obiter,  In  re  Sully,  15  A.  B.  R.  323,  142  Fed.  895  (D.  C.  N.  J.):  "Ordinarily 
creditors  have  a:n  absolute  right  under  the  Act  to  examine  all  the  books  and 
papers  relating  to  the  estate,  in  the  possession  of  the  trustee.'' 

Impliedly,  In  re  Sully,  18  A.  B.  R.  126  (C.  C.  A.  N.  Y.) :  "But  if  they  had 
reasonable  grounds  for  asserting  the  right  secured  to  them  by  the  Bankrupt 
Act,  whether  they  chose  to  do  so  for  their  own  advantage  or  for  that  of  third 
persons  is  quite  immaterial.  The  element  of  'motive  cannot  prejudice  the 
assertion  of  a  clear  legal  right  or  statutory  privilege." 

Even  adverse  claimants  are  entitled  to  such  inspection. 

In  re  Sauer,  10  A.  B.  R.  353,  123.  Fed.  101  (D.  C.  N.  Y.) :  "It  might  often 
happen  that  the  bankrupt's  papers  would  furnish  the  only  evidence  to  support 
the  reclaiming  creditor's  claim.  It  is  not  the  duty  of  a  trustee  to  resist  every 
reclamation  proceeding.  It  is  his  duty  to  investigate  every  such  claim  and  to 
resist  those  that  ought  to  be  resisted,  and  I  think  that  a  reclaiming  creditor 
has  the  same  rights  as  any  other  creditor  in  a  bankruptcy  proceeding  to  inspect 
all  the  accounts  and  papers." 

But  the  right  to  such  inspection  may  be  denied  to  mere  debtors  of  the 
estate.^3 

It  was  held  in  one  case  that  inspection  might  be  denied  the  creditors  who 
were  not  acting  in  good  faith.®*  But  this  case  was  reversed  on  a  related 
point  on  review.  The  creditor  has  an  absolute  legal  right  to  such  inspection 
and  his  particular  motive  is  immaterial.®^ 

§  916.  Trustee  to  Keep  Accounts. — The  trustee  must  keep  regular 
accounts  showing  all  amounts  received  and  from  what  sources,  and  all 
amounts  expended  and  on  what  accounts.®^ 

§  917.  To  File  Reports. — The  trustee  must  file  written  reports  w'.th 
the  court  of  the  condition  of  the  estate  and  the  amount  of  money  on  hand, 
and  such  other  details  as  may  be  required  by  the  court,  within  the  first 
month  after  his  appointment  and  every  two  months  thereafter,  unless  other- 
wise ordered  by  the  court.®'' 

He  must  lay  before  the  final  meeting  of  creditors  a  detailed  statement 
of  the  administration  of  the  estate,  and  must  file  his  final  report  and  ac- 
court  fifteen  days  before  the  time  fixed  for  the  final  meeting  of  creditors.®* 

93.  In  re  Sully,  18  A.  B.  R.  125  (C.  C.  A.  N.  Y.,  affirming  15  A.  B.  R.  323, 
supra). 

94.  In  re  Sully,  18  A.  B.  R.  125  (C.  C.  A.  N.  Y.). 

95.  Inferentially,  In  re  Sully,  18  A.  B.  R.  125  (C.  C.  A.  N.  Y.). 

96.  Bankr.  Act,  §  47  (a)  (6).  As  to  auditing  same,  see  ante,  §  517,  "Referee's 
Duties." 

97.  Bankr.  Act,  §  47  (a)  (10). 

98.  Bankr.  Act,  §  47  (a)  (7)  (8).  See  post,  subject  of  "Final  Meeting  of  Cred- 
itors." For  forms,  see  No.  48,  "Trustee's  Return  of  No  Assets,"  and  Nos.  49 
and  50.  "Account  of  Trustee"  and  "Oath  to  Account." 
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§  918.  To  Pay  Dividends  within  Ten  Days. — The  trustee  must  pay 
dividends  within  ten  days  after  they  are  declared  by  the  referee.®* 

§  919.  To  Set  Apart  Exempted  Property. — The  trustee  must  set  apart 
the  bankrupt's  exemptions. i"" 

§  920.  Where  Real  Estate,  Trustee  to  Pile  Certificate  with  Re- 
corder.— The  trustee  must,  within  thirty  days  after  the  adjudication,  file  a 
certified  copy  of  the  decree  of  adjudication  in  the  office  where  conveyances  of 
real  estate  are  recorded  in  every  county  where  the  bankrupt  owns  real 
estate  not  exempt  from  execution,  and  pay  the  fee  for  such-  filing,  am!  he 
will  receive  a  compensation  of  fifty  cents  for  each  copy  so  filed,  which,  to- 
gether with  the  filing  fee,  will  be  paid  out  of  the  estate  of  the  bankrupt  as. 
part  of  the  cost  and  disbursements  of  the  proceedings. 

§  921.  Trustee  to  Deliver  to  Referee  Claims  Piled  with  Him. — 
Proofs  of  debt  received  by  any  trustee  must  be  deHvered  to  the  referee  to 
whom  the  cause  is  referred.  ^"^ 

From  this  statutory  provision  has  been  deduced  the  rule  that  filing  with 
the  trustee  will  toll  the  year's  limitation  for  filing  claims. ^^^ 

§  922.  Arbitration  of  Controversies. — The  trustee  may,  .pursuant  to 
the  direction  of  the  court,  submit  to  arbitration  any  controversy  arising  in 
the  settlement  of  the  estate. ^"^ 

§  923.  Allegations  of  Application  to  Arbitrate. — The  application 
must  clearly  and  distinctly  set  forth  the  subject  matter  of  the  controversy,, 
and  the  reasons  why  the  trustee  thinks  it  proper  and  most  for  the  interest 
of  the  estate  that  the  controversy  should  be  settled  by  arbitration  or  agree- 
ment. i«* 

§  924.  Manner  of  Procedure  on  Arbitration. — Three  arbitrators  shall 
be  chosen  by  mutual  consent,  or  one  by  the  trustee,  one  by  the  other  party 

99.  Bankr.  Act,  §  47  (9).     See  post,  subject  of  "Dividends." 

100.  See  post,  subject  of  "Exemptions,"  §  1073. 

101.  Rule  XXI  (1);  Orcutt  v.  Green,  17  A.  B.  R.  75,  204  U.  S.  96  (reversing,, 
on  other  grounds.  In  re  Ingalls  Bros.,  13  A.  B.  R.  512,  137  Fed.  517,  C.  C.  A. 
N.  Y.);  In  re  Ingalls  Bros.,  13  A.  B.  R.  512,  137  Fed.  517  (C.  C.A.  N.  Y.). 
As  to  compensation  of  trustees,  see  post,  subject  of  "Costs  of  Administration,"  j. 
2108. 

As  to  other  matters  pertaining:  to  the  trustee's  duties,  see  respective  titles. 
108.    Ante,  §  729. 

103.  Bankr.  Act,  §  26  (a). 

104.  Rule  XXXIII:  "Whenever  a  trustee  shall  make  application  to  the  court 
for  authority  to  submit  a  controversy  arising  in  the  settlement  of  a  demand 
against  a  bankrupt's  estate,  or  for  a  debt  due  to  it,  to  the  determination  oi 
arbitrators,  or  for  authority  to  compound  and  settle  such  controversy  by  ^S''^'!; 
ment  with  the  other  party,  the  application  shall  clearly  and  distinctly  set  fortii 
the  subject  matter  of  the  controversy,  and  the  reason  why  the  trustee  thinks  U 
proper  and  most  for  the  interest  of  the  estate  that  the  controversy  should  bii 
settled  bv  arbitration  or  otherwise." 
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to  the  controversy,  and  the  third  by  the  two  so  chosen,  or  if  they  fail  to 
agree  in  five  days  after  their  appointment,  the  court  shall  appoint  the  third 
arbitrator.  1"^ 

§  925.  Findings  of  Arbitrators  Have  Force  of  Verdict,  and  Review- 
able.— The  written  findings  of  the  arbitrators,  or  a  majority  of  them,  as 
to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like  force  and 
effect  as  the  verdict  of  a  jury.^"®  And  such  findings  are  reviewable  by  the 
court  and  may  be.  set  aside  or  adjudged  upon  as  a  verdict  of  a  jury.!**^ 

§  926.  Compromise  of  Controversies. — The  trustee  may,  with  the  ap- 
proval of  the  court,  compromise  any  controversy  arising  in  the  adminis- 
tration of  the  estate  upon  such  terms  as  he  may  deem  for  the  best  interests- 
.  of  the  estate. 10* 

§  927.  Allegations  of  Application  to  Compromise. — The  application 
must  clearly  and  distinctly  set  forth  the  subject  matter  of  the  controversy 
and  the  reasons  why  the  trustee  deems  it  for  the  best  interests  of  the  estate 
that  the  same  be  settled  by  agreement.  "-"^  It  should  also,  by  good  practice^ 
state  the  terms  on  which  the  controversy  can  be  settled. 

§  928.  Ten  Days  Notice  by  Mail  Requisite. — Ten  days  notice  by  mail 
to  all  creditors  is  requisite. i'" 

§  929.  Creditors  Entitled  to  Be  Heard,  but  Vote  Not  Conclusive. — 

Creditors  are  entitled  to  be  heard  and  even  to  vote,  but  their  action  is  not 
conclusive  upon  the  court  but  merely  advisory,  m 

§  930.  What  Claims  May  Be  Compromised. — Demands  against  the 
estate  and  debts  due  it  may  both  be  compromised. ^^^  Thus,  a  judgment 
against  the  trustee  in  the  State  Court  for  conversion  of  another's  property 
where  the  time  for  appeal  has  not  yet  expired  may  be  compromised  and. 
an  accord  and  satisfaction  made  during  the  meantime  be  approved.^^* 

105.  Bankr.  Act,  §  26  (b). 

lOe.  Bankr.  Act,  §  26  (c). 

107.  In  re  McLam,  3  A.  B.  R.  245,  97  Fed.  922  (D.  C.  Vt.). 

108.  Bankr.  Act,  §  27  (a). 

109.  Rule  XXXIII,  supra. 

110.  Bankr.  Act,  §  58;  "Creditors  shall  have  at  least  ten  days  notice  by  mail" 
*    •*  *     of  (7)  the  proposed  compromise  of  any  controversy." 

See  In  re  Greeman,  9  A.  B.  R.  68,  where  the  ten  days  notice  does  not  appear 
to  have  been  given.  Yet  the  failure  to  give  such  notice  could,  it  would  seem, 
only  be  available  to  the  creditors,  not  to  the  party  making  the  settlement. 
Query,  but  suppose  the  creditors  dissented,  would  the  compromise  be  valid?- 
and  if  not,  would  it  be  binding  on  the  other  party? 

111.  In  re  Heyman,  5  A.  B.  R.  808,  108  Fed.  207  (D.  C.  N.  Y.). 
■112.   Bankr.  Act,  §  27  (a)';  Rule  XXXIII. 

113.   In  re-Freeman,  9  A.  B.  R. -68  (D.  C.  N.  Y.). 
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§  931.  Rights  of  Lienholders  Not  to  Be  Prejudiced.— The  rights  of 
henholders  may  not  be  prejudiced  thereby  and  all  parties  must  be  con- 
sidered.^i* 

§  932.  Abandonment  of  Worthless  or  Burdensome  Assets, — The 

trustee  may  decline  to  accept,  or  may  abandon,  property  that  is  burdensome 
because  worthless,  encumbered  with  liens  in  excess  of  its  value  or  charged 
with  burdens,  or  otherwise  unprofitable. ^i^ 

§  933.  Is  Matter  of  Discretion. — The  question  as  to  whether  or  not 
the  trustee  shall  elect  to  take  burdensome  property  is  not  one  of  jurisdic- 
tion or  right,  but  of  discretion.  ^'^^ 

§  934.  Manner  of  Effecting  Abandonment. — It  would  appear  that  the 
trustee  may  either  file  a  formal  petition  for  leave  to  abandon,  which  would 
be  the  only  proper  practice  where  the  property  is  already  in  his  custody ;  or, 
where  the  property  is  not  in  his  custody,  simply  refuse  to  accept  it,  unless 
he  desires  the  formal  action  of  the  court  by  petition  to  abandon. 

Probably,  notice  to  creditors  is  not  necessary,  since  there  is  no 'mention 
of  it  in  §  58;  but,  inasmuch  as  an  abandonment  of  property  is  not  differ- 
ent in  its  nature  from  other  parting  with  title  thereto,  it  is  good  practice  for 
notice  to  creditors  to  be  given. 

§  935.  Declining,  or  Failing  after  Notice  to  Accept,  Abandonment. 

— If  the  trustee,  with  knowledge  and  after  a  reasonable  time,  declines  to 
accept  property  of  an  onerous  or  unprofitable  character,  the  bankrupt  may 
reassert  title. ^^'^ 

But  such  declining  will  not  so  operate  unless  done  with  knowledge  or 
notice  of  all  essential  facts. '^^ 

§  936.  Once  Abandoned,  Not  Afterwards  Reclaimable. — Property 
abandoned  may  not  be  reclaimed  by  the  trustee  if  afterwards  found  val- 
uable.119 

114.  In  re  Adamo,  18  A.  B.  R.  181,  151  Fed.  716  (D.  C.  N.  Y.). 

115.  Equitable  Loan  &  Security  Co.  v.  Moss,  11  A.  B.  R.  Ill  (C.  C.  A.);  In  re 
Jersey  Island  Packinpr  Co.,  14  A.  B.  R.  689,  138  Fed.  625  (C.  C.  A.  Calif.);  In  re 
Cogley,  5  A.  6.  R.  731,  107  Fed.  73  (D.  C.  Iowa).  Abandonment  may  be  granted 
at  the  cost  of  the  lienholder  or  other  party  benefited  thereby,  Equitable  Loan 
&  Security  Co.  v.  Moss,  11  A.  B.  R.  Ill  (C.  C.  A.). 

116.  In  re  Cogley,  5  A.  B.  R.  731,  107  Fed.  73  (D.  C.  Iowa). 

117.  First  Nat'l  Bank  v.  Lasater,  13  A.  3.  R.  698,  196  U.  S.  115;  Amer.  File 
Co  V.  Garrett,  110  U.  S.  288,  295;  Sparhawk  v.  Yerkes,  142  U.  S.  1;  Sessions  v. 
Romadka,  145  U.  S.  29;  Dushane  v.  Beal,  161  U.  S.  513. 

118.  First  Nat'l  Bk.  v.  Lasater,  13  A.  B.  R.  698,  196  U.  S.  115. 

119.  Instance,  Meyers  v.  Josephson,  10  A.  B.  R.  687,  124  Fed.  734  (C.  C.  A, 
Ga.),  which   was  a  case  where  a- life   insurance  pol,icy  was   abondoned  by  the  ■ 
trustee,  the  bankrupt  subsequently  dying  before  the  estate   was  closed. 

Rue-slev  v.  Robinson.  19  Ala.  404. 
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§  937.  Redeeming  from  Liens. — The  trustee  may  redeem  property  en- 
cumbered by  liens  or  held  tinder  charges. ^^'^ 

§  938.  Sellino^  Subject  to  Liens. — The  trustee  may  sell  property  sub- 
ject to  liens. ^2^ 

§  939.  Selling  Free  from  Liens. — The  trustee  may  sell  property  free 
from  liens. 12^ 

§  940.  Free  from  Some,  Subject  to  Others. — The  trustee  may  sell 
property  free  from  some  liens  and  subject  to  others.^** 

Division  5. 

RUMovAi<  AND  Death,  and  Other  Vacancies  in  Trusteeship. 

§  941.  Removal  of  Trustees. — Courts  of  bankruptcy  have  the  power 
upon  complaint  of  creditors  to  remove  trustees  for  cause,  upon  hearing  and 
after  notice  to  them.^^* 

§  942.    Judge  Alone  May  Remove. — The  judge,  in  contradistinction 
from  the  referee,  has  sole  power  of  removal,  and  the  referee  has  no  power  i 
removal.12^ 

§  943.  Good  Cause  to  Be  Shown. — Good  cause  must  be  shown  for 
the  removal.  What  is  good  cause  may  be  discovered  by  the  holdings-  in 
analogous  cases,  but  to  attempt  a  definition  of  it  would  be  as  unwise  and 
impolitic,  as  it  is  said  to  be  to  attempt  to  define  "fraud"  in  terms  that  would 
cover  all  its  numerous  forms,  ^^s 

§  944.  Notice  and  Due  Hearing  Requisite. — And  the  trustee  must 
have  been  given  notice  in  order  to  have  time  to  fairly  prepare  himself,  and 
due  hearing  must  be  had.^^^ 

120.  Impliedly,  Supreme  Court's  Official  Form  No.  43.  In  re  Bacon,- 12  A. 
B.  R.  730,  132  Fed.  157  (D.  C.  N.  Y.).  Post,  "Redemption  of  Property  from 
Liens  and  Charges,"  §  1868,  et  seq. 

121.  Supreme  Court's  Official  Form  No.  44. 

182.  See  post,  §  1963,  et  seq.,  "Selling  Property  Subject  to  and  Free  from 
Liens." 

123.  See  post,  §  1965,  "Selling  Free  from  Liens." 

124.  Bankr.  Act,  §  2  (17). 

125.  Sup.  Court's  Gen.  Ord.  XIII. 

126.  (1867)  In  re  Blodg'ett,  5  N.  B.  Reg.  773;  (1867)  In  re  Perkins,  8  N.  B. 
Reg.  56.  Obiter,  In  re  Wrisley  Co.,  13  A.  B.  R.  193,  133  Fed.  388  (C.  C.  A.  Ills.). 
This  was  a  case  of  a  trustee  who  was  interested  in  a  scheme  of  composition 
with  creditors;  and  who,  by  concealment  and  false  representations  in  aid  of  the 
bankrupt,  induced  creditors  to'  act  contrary  to  their  interest.  Also,  see  Bankr. 
Act,  §  3  (17). 

127.  Bankr.  Act.  §  2  (17). 
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§  945.  Hearing  Should  Be  on  Petition. — The  creditor  seeking  the  re- 
moval should  prepare  a  petition  and  file  it  before  the  judge,  setting  up  the 
grounds  upon  which  the  removal  is  asked. ^^s 

§  946.  But  Referee  to  Report  Derelict  Trustee  for  Removal 
Though  No  Creditor  Petitions. — Even  without  complaint  of  creditors, 
the  referee  may  report' the  trustee  for  removal;  and  it  is  his  duty  to  do  so, 
if  the  trustee  fails  to  file  a  report  or  perform  an  order  required  by  law 
for  five  days  after  the  same  shall  have  become  due.'-^^ 

§  947.  Death  or  Removal  of  Trustee  Not  to  Abate  Pending 
Suits. — The  death  or  removal  of  a  trustee  will  not  abate  pending  suits.^^" 

§  948.  Creditors  to  Elect  New  Trustee  on  Death,  Removal,  etc. — 

Creditors  may  elect  not  only  at  the  first  meeting,  but  also  after  a  vacancy 
has  occurred  in  the  office  of  trustee,  as  by  failure  to  qualify,  final  disap- 
proval by  the  court,  death,  resignation  or  removal. ^^^ 

§  949.  Also  on  Reopening  of  Estate. — Also,  after  an  estate  once  closed 
has  been  reopened  for  further  proceedings,  creditors  should  elect  a  new 
trustee.1^2 

128.  (1867)  In  re  Hicks,  19  N.  B.  Reg.  449. 

129.  Gen.  Ord.  No.  XVII. 

130.  Bankr.  Act,  §  46  (a):  "Death  or  removal  of  a  trustee  shall  not  abate 
any  suit  or  proceedings  which  he  is  prosecuting  or  defending  at  the  time  of 
his  death  or  removal,  but  the  same  may  be  proceeded  with  or  defended  by  his 
joint  trustee  or  successor  in  the  sarjie  manner  as  though  the  same  had  been 
commenced  or  was  being  defended  by  such  joint  trustee  alone  or  by  such  suc- 
cessor." 

'  Death  before  Adjournment  of  Meeting. — Where  the  trustee  elect  dies  before 
qualifying  it  is  proper  at  a  continuation  of  the  meeting  at  which  he  was  chosen, 
to  allow  the  creditor  who  named' him  to  name  his  successor.  No  new  notice  to 
creditors  is  necessary.  In  re  Wright,  3  A.  B.  R.  497,  97  Fed.  187  (Ref.  N.  Y.). 

131.  Bankr.  Aot,  §  44  (a).  In  re  Lewensohn,  3  A.  B.  R.  299,  98  F^d.  576  (D. 
C.  N.  Y.). 

132.  Bankr.  Act,  §  44  (a).  Fowler  v.  Jenks.  11  A.  B.  R.  255,  90  Minn.  74 
(Minn.  Sup.  Ct.). 


•     PART  IV. 

Assets  and  Title  to  Assets. 


§  950.   In  Orderly  Progress,  Subject  of  Assets  Reached. — In  the 

usual  course  of  a  bankruptcy  case,  after  the  election  of  the  trustee,  comes 
naturally  a  more  particular  consideration  of  the  question  of  assets — as  to 
what  assets  pass  to  the  creditors  and  what  title  creditors  take  to  them.  Of 
course  the  question  of  assets  has  already  been  touched  upon  more  or  less 
as  incidental  to  a  discussion  of  the  provisional  remedies  available  to  cred- 
itors pending  the  hearing  upon  the  petition  for  adjudication,  but  the  place 
for  a  more  complete  consideration  of  the  subject  comes  at  the  stage  of  the 
proceedings  immediately  following  the  election  of  the  trustee,  for  it  is  only 
upon  the  trustee's  election  and  qualification,  as  will  be  later  noted,  that  the 
complete  title  of  creditors  vests  and  it  is  only  then,  also,  that  all  the  rem- 
edies become  available  for  collecting  in  the  assets  for  creditors.  And  first 
comes  the  consideration  of  the  question  of  what  kinds  and  classes  of  prop- 
erty pass  to  the  trustee  in  bankruptcy. 


CHAPTER  XXVII. 

Kinds  of  Property  Passing  and  Not   Passing   to   the   Trustee   by 
Virtue  oe  the  Bankruptcy. 

Synopsis  of  Chapter. 

§  951.  Kinds  of  Property  Passing  and  Not  Passing  to  Trustee. 
§  952.  Distinct   Scope   to   Each   Class. 

§  953.  Local  Law  Determines  Whether  Particular  Property  within  Classifi- 
cation. ^ 

DIVISION  1. 

§  954.  "Documents"  Pass. 

§  955.  "Documents'"    Include   Books,    Deeds,    Instruments,    Papers,    Relating   to 

Business. 
§  956.  Title  Itself  Passes — Trustee   Becomes   Owner. 
§  957.  Documents,  Books  and  Papers  Not  Relating  to  Bankrupt's  Property  Do 

Not  Pass. 

DIVISION  2. 

§  958.  Patents,   Copyrights   and   Trade   Marks   Pass. 
§  959.  Pending  Applications  Do  Not  Pass. 

DIVISION  3. 

§  960.  "Powers"  Pass. 

§  961.  But  Not  Powers  Not  Exercisable  for  Bankrupt's  Own  Benefit. 

DIVISION  4. 
§  962.  Fraudulently  Transferred  Property  Passes. 

DIVISION  5. 

§  963.  Property  Transferable,  or  Capable  of  Subjection  by  Legal  Process, 
Passes. 

§  964.  If  Capable  Either  of  Transfer  or  of  Being  Levied  on. 

§  965.  If  Transferable  "by  Any  Means,"  or  Leviable  upon,  It  Passes,  Other- 
wise Not. 

§  966.  Broad  Scope  of  Class  5. 


§  967.  Thus,  Memberships  in  Stock  Exchanges,  Clubs,  etc.,  Licenses  and  Per- 
sonal Privileges,  Pass. 

§  968.  Though  Subject  to  Contingency  of  Election  or  of  Approval  of  Public 
Authorities. 

§  969.  And  Though  "Transferable"  Only  by  Peculiar  and  Unusual   Means. 


§  970.  Property  Rights  Must  Exist  in  Bankrupt. 
§  971.  Mere  Inchoate  Interests  Do  Not  Pass. 
§  972.  Vested  Interests  Pass. 
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SUBDIVISION  "C." 

§  973.  Property  Held  in  Trust  for  Bankrupt  Passes. 

§  974.  Property  Held  by  Bankrupt  as  Trustee  of  Resulting  Trust,  Not. 

§  975.  Spendthrift  Trusts  and   Restrictions  on  Alienation. 


§  976.  Unpaid  Stock  Subscriptions  Pass. 

§  977.  Bankruptcy  Court  May  Make  "Call." 

§  978.  Statutory   Secondary   Liability   of   Stockholders    Not   an  Asset. 

SUBDIVISION  "S,." 

§  979.  Bankrupt  as  Landlord.  ' 

§  980.  Bankrupt  as  Tenant. 

§  981.  Tenant's  Bankruptcy  Not  Ipso  Facto  Termination  of  Lease.   , 

§  982.  Trustee  Not  Bound  to  Accept  Lease  as  Asset. 

§  983.  Entitled  to  Time  to  Accept  or  Reject. 

§  984.  Trustee's   Right  to  Occupy  Premises  for  ReasonaMe  Period. 

§  985.  Whether  Bound  to  Pay  Rent  Stipulated,  or  Only  for  Use  and  Occupation. 

S  986.  Previous  Forfeiture  Not  Nullified  by  Tenant's  Bankruptcy. 

§  987.  Covenants  of  Forfeiture  for  Assigning  or  Subletting,  Not  Violated  by 
Bankruptcy. 

§  988.  Leasehold   Liberated  from   Forfeiture   Clause. 

§  989.  Bankruptcy  Works  Forfeiture,  if  Specifically  Provided. 

§  990.  But  if  Specific  Method  Stipulated,  Such  Method  Alone  Effective. 

§  991.  Where  Future  Rent  Already  Paid,  Leasehold  Passes. 

8  992.  Receiver  or  Trustee  Occupy  Free,  for  Any  Period  for  Which  Land- 
lord Holds  Provable  Claim. 

§  993.  Rents  of  Mortgaged  Premises,  Uncollected  or  Accruing  after  Bank- 
rupcty. 


§     994.  Uncompleted   Contracts   Involving   Personal   Skill   or   Confidence. 

§     995.  Personal   Right  to   Purchase   Not   Transferable. 

§     996.  Property  Not  Scheduled,   or  Concealed  Otherwise,   Passes. 

§     997.  Property  Sold  on  Conditional  Sale  with  Power  to  Sell  in  Usual  Course. 

§     998.  Property  Belonging  to  Bankrupt  by  Marital  or  Parental  Right. 

§     999.  Encumbered  Property  Passes. 

5  1000.  Fixtures  May  Pass. 

§  1001.  Stocks,  Bonds,  Commercial  Paper,  Mortgages,  Merchandise,  etc.,  Pass. 


§  1002.  Life  Insurance  Policies  as  Assets. 

§  1003.  Policies   Exempt  by   State   Law   Do   Not  Pass. 

S  1004.  Payable  Absolutely  to  Third  Person  Do  Not  Pass. 

§  1005.  Payable  to  Bankrupt,  His  Estate  or  Personal  Representatives,  Pass. 

§  1006.  If  Payable  Conditionally,  Contingently  or  Partly  to  Bankrupt's  Estate, 
as  "Endowment"  and  "Tontine"  Policies;  Policies  Assigned  as  Se- 
curity, etc. 

§  1007.  Change    of    Beneficiary. 

§  1008.  All  Such  Pass,  Provided  Interest  of  Bankrupt  Have  Actual  Value. 
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f  1009..  Bankrupt  Required  to  Execute  Assignment  to  Effect  Transfer. 

J  1010.  May  Not  Compel  Third  Party,  Interested,  to  Accept   Paid-Up   PoHcy, 

nor  to  Apply  for  Cash  Surrender  Value. 
§  1011.  Trustee   Not   to   Wait   for   Maturity,   but  to   Sell   Interest   for   Present 

Worth. 
§  1012.  If  of  No  Actual  Value  at  Date  of  Adjudication,  Will  Not  Pass. 
§  1013.  Whether  Trustee  to  Pay  Premiums. 
§  1014.  Cash  Surrender  Value  and  Redemption  of  Policy. 
§  1015.  Only   Policies   Having   Cash    Surrender  Value   R'edeemable. 
§  1016.  Cash  Surrender  Value  Not  Expressly  Provided  for  in  Policy. 
§  1017.  Death  of  Bankrupt  before  Redemption  Accomplished. 
I  1018.  Bankrupt  as  Beneficiary  on  Life  of  Another. 

DIVISION  6. 

■§  1019.  Rights  of  Action  on  Contracts  and  for  Injury,  etc.,  to  Property,  Pass. 

§  1020.  But  Not  for  Torts  for  Injury  to  Person. 

§  1021.  Nor  for  Personal  Services  Involving  Trust  and  Confidence. 

DIVISION  7. 

§  1022.  Exempt  Property  Does  Not  Pass. 

§  1023.  Not  Unconstitutional  for  Lack  of  "Uniformity"  as  to  Exemptions. 

S  1824.  No  Title  to  Exempt  Property  Passes. 

§  1025.  Date  of  Adjudication  Fixes  Right  to  Exemptions. 

SUBDIVISION   "a." 

§  1026.  Bankruptcy  Court's  Jurisdiction  Over  Exemptions,  Exclusive. 

I  1027.  Trustee  Entitled  to  Possession  Long  Enough  to  Set  Apart. 

§  1028.  Court  May  Enjoin  Interference. 

§  1029.  But  Will  Not  Necessarily  Order  Surrender. 

§  1030.  Nor  Authorize  Trustee  to  Intervene  in  Attachment  Case  to  Obtain 
Possession. 

§  1031.  After  Obtaining  Possession,  No  Amendment  of  Claim  of  Exemptions  to 
Defeat  Lienholders  as  to  Whom  Property  Not  Exempt. 

§  1032.  Bankruptcy  Court  May  Not  Administer  but  Only  Determine  and  Set 
Apart  Exemptions. 

§  1033.  But  Not  to  Deliver  to  Bankrupt  Simply  because  Claimed  Exempt,  if 
Third  Party  Claims  Ownership. 

•§  1034.  Waiver  of  Exemptions  in  Notes. 

§  1035.  Property  Not  Exempt  as  to  "Necessaries,"'  "Manual  Work  and  Labor," 
"Unpaid  Purchase  Price"   or  Judgments  for  Torts. 

■§  1036.  Sales  of  Me.rchandise  in  Bulk,  whether  Bankrupt  Entitled  to  Exemp- 
tions Out  of  Unpaid  Purchase  Price,  until  Creditors  Paid. 

;§  1037.  Exempt  Property  Not  in  Possession  or  Already  Set  Off  Not  to  Be 
Retaken,  for  Benefit  of  Parties  as  to  Whom  Not  Exempt,  nor  of 
Lienholders. 


?  1038.  State  Law  of  Domicile   Governs. 

S  1039.  Whether  Court  ef  Bankrupt's   Domicile  May  Set  Apart  Homestead  in 
Real  Estate  in  Another  State  Having  Different  Hom.estead  Laws. 
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§  1040.  State  Law  Governs  Kind  and  Amount  and  Person  Entitled. 

§  1041.  State  Law  Governs. 

§  1042.  As  Construed  by  Highest  State  Tribunal. 

§  1043.  But  Where  Decisions  Not  Authoritative  or  Conflicting,  etc.,  Bank- 
ruptcy Court  Construes. 

§  1844.  May  Select  in  Kind,  Regardless  of  Impairment  of  Remainder. 

§  1045.  Whether  Wife  May  Claim  Where  Bankrupt  Husband  Neglects. 

§  1046.  Converting  Nonexempt  Property  into  Exempt,  on  Eve  of  Bankruptcy. 

§  1047.  Instances  of  Exemptions  Allowed  and  Disallowed  in  Bankruptcy  in 
Accordance  with  State  Law. 


§  1048.  But  Time  and  Manner  of  Claiming  and  Setting  Apart  Exemptions 
Fixed  by  Act  Itself. 

§  1049.  First  Requirement  of  Exemption  Claim — To  Be-  in  Writing  and 
Sworn    to. 

§  1050.  To  Be  Scheduled  as  Assets  Elsewhere  in  Schedule  "B,"  as  Well  as  in 
Schedule  "B"  (5). 

§  1051.  Second  Requirement — To  Be  Filed  with  Schedules. 

J  1052.  Third  Requirement — Property  to  Be  Particularly  Described. 

§  1053.  Fourth  Requirement — Description  to  Be  as  of  Date  of  Adjudication,  etc. 

§  1054.  Claiming  Money  When  No  Actual  Money,  but  Only  Goods  in  Estate. 

§  1055.  Claiming  So  Much  Worth  Out  of  Mass. 

I  1056.  Where  Exemption  Claimed  in  Mortgaged  Property. 

§  1057.  Claiming  "Proceeds,"  Where  Property  Still  in  Specie. 

§  1058.  But  Where  Not  in  Specie. 

§  1059.  Fifth   Requirement — Estimated  Values  to  Be   Given. 

§  1060.  Sixth  Requirement^State  Statute  to  Be  Mentioned. 

S  1081.  Seventh  Requirement — Claim  to  Be  Made  by  Bankrupt,  Not  by 
Mortgagee,  Assignee,  nor  Other  Third  Person. 

§  1062.  Wife  Claiming  Where  Bankrupt  Fails  or  Refuses  to  Claim. 

§  1063.  Failure  to  Claim  Exemptions,  Deemed,  Prima  Facie,  Waiver. 

S  1064.  Failure  to  Claim,  or  to  Describe  Particularly,  Not  Necessarily  Fatal. 

§  1065.  Claim  of  "Proceeds,"  etc..  May  Authorize  Trustee  to  Sell  Exemptions 
with  Remainder  as  Entirety. 

§  1066.  Claim  May  Be  Inserted  or  Corrected  by  Amendment. 

§  1067.  Leave  or  Order  to  Amend  Requisite. 

§  1068.  Amendment  Required  by  Court,  Where  Exemptions  Claimed  Im- 
properly. 

§  1069.  Leave    Liberally   Granted. 

§  1070.  Leave  Refused  Where  Omission  with  Fraudulent  Intent  or  Third 
Parties  Injured. 

§  1071.  Amendment  Reverts  to  Date  of  Filing  Original  Claim. 


§  1072.  Setting  Apart  of  Exemptions  Governed  by  Bankruptcy  Act  Itself. 

§  1072^.  No  Demand  to  Set  Apart   Requisite. 

§  1073.  Trustee  to  Set  Apart. 

§  1074.  Must  Set  Aside  "Soon  as  Practicable''  and  within  Twenty  Days. 

§  1075.  Trustee's  Report  to  Be  Iteiiiized,  with  Estimated  Values. 
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I  1076.  Statutory   Method   of   Bankruptcy   Act   to    Be    Followed — No   Different 

Manner  Proper. 
I  1077.  Not  to  Set  Aside  Property  Not  Exempt  by, State  Law. 
§  1078.  Nor  Property  Not  Claimed. 

§  1079.  Not  Bound  to  Set  Aside,  if  Bankrupt  Not  Entitled. 
§  1080.  Appraisal  Not  Binding. 

•§  1081.  Who  May  Except  to  Trustee's   Report  of   Exempted  Property — Bank- 
rupt and  Creditors. 
§  1082.  Creditor  Must  File  Exceptions  within  .Twenty  Days. 
S  1083.  Schedule  (b)  5,  and  Written  Exceptions,  Only  Pleadings. 
§  1084.  Whether  Exceptions  to  Be  Verified. 

§  1085.  Burden  of  Proof  on  Bankrupt,  if  Exceptions  Amount  to  General  Denial. 
§  1086.  Res  Judicata — Order  Approving  or   Disapproving  Trustee's   Report   of 

Exempted  Property  Res  Judicata  Elsewhere. 
§  1087.  Conversely,  Judgment  of  State  Court  as  to  Exemptions  in  Same  Fund 

Res  Judicata. 
§  1088.  No  Second  Exemption  Out  of  Same  Fund. 
I  1089.  Selling  Exemptions  with  Other  Assets  as  Entirety  and  Allowance  Out 

of  Proceeds. 
§  1090.  Trustee  Not  Entitled  to  Indemnity  before  Delivering  Exemptions. 
§  1091.  Not  to  Refuse  to  Set  Apart  until  Costs  Paid. 
5  1092.  Bankrupt  Not  Entitled  to  Reimbursement  for  Care  of  Exempt  Property 

Pending  Setting  Oflf. 
I  1093.  Rent,  Storage,  etc..  Pending  Setting  Oflf. 


I  1094.  Exemptions  on  Recovery  of  Preferences  and  Fraudulent  Transfers;  and 

in  Cases  of  Assignment,  etc. 
5  1095.  On  Recovery  of  Preferences. 

■§  1096.  On  Recovery  of  Fraudulentlj'  Transferred  Property. 
§  1097.  Where  General  Assignment  Nullified  by  Bankruptcy. 
§  1098.  Forfeiting  Exemptions  by   Fraudulent   Concealments  or  Removals. 
§  1099.  Whether    Concealing   Other   Assets    Presumed     Selection     as     Exempt, 

Warranting  Refusal   of  Exemptions   Claimed  in   Schedules. 

SUBDIVISION  "?". 

§  1100.  Whether  Liens  by  Legal  Proceedings  on  Exempt  Property  within  Four 

Months  Nullified. 
§  1101.  Property  Claimable  as  Exempt,  but  Not  Claimed,  Levies  Nullified. 


§  1102.  Levying  on  Exempt  Property  before  and  after  Discharge,,  and  With- 
holding Discharge  to  Permit  Levy. 

I  1103.  Bankrupt  Staying  Creditor  Pending  Hearing  on  Discharge. 

§  1104.  Withholding  Discharge  to  Permit  Creditor  to  Levy,  Where  Property 
Not  Exempt  as  to  Him. 

§  1105.  No   Withholding   if   Exemptions    Good    against   Levy. 

§  1106.  Subjecting  Exempt  Property  While  in  Trustee's  Hands,  by  Equitable 
Action  in  State  Court. 
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§  1107.  Levying   Attachment,   or   Execution   or    Ordering   Surrender   to   Siieriffi 

Holding  Writ. 
§  1108.  Levying  Direct  Execution  after  Exempt  Property  Set  Apart. 


§  1109.  "Review,"  Not  "Appeal,"  Proper  in  Exemption  Matters. 
§  1110.  Review  under  §.24   (b)    Proper. 

§  1111.  No  Review  unless  Trustee  Appointed  and  Has   Set  Apart  or  Refused 
to  Set  Apart. 

§  951.  Kinds  of  Property  Passing  and  Not  Passing  to  Trustee. — 

All  kinds  of  property  (save  such  as  is  exempt)  which,  before  the  filing  of 
the  bankruptcy  petition,  was  capable  of  being  transferred  by  any  means  by 
the  bankrupt,  or  of  being  levied  on  by  creditors  or  otherwise  seized  by 
judicial  process  and  sold  thereunder,  pass  to  the  trustee  in  bankruptcy,  like- 
wise certain  powers  and  rights  and  documents,  not  always  considered  strictly 
as  transferable  or  leviable  property,  pass  to  the  trustee. ^ 

Section  70  states  not  only  the  time  the  title  vests  but  also  the  manner  of 
its  vesting,  the  kinds  of  property  vesting,  and  the  nature  of  the  title  to  the 
property  that  passes  to  the  trustee. 

Compare,  In  re  Burke,  5  A.  B.  R.  14,  104  Fed.  326  (D.  C.  Mo.):  "After  a 
careful  consideration  of  the  provisions  of  this  section  I  am  persuaded  that  there 
are  two  separate  subjects  treated  of:  First,  the  time  at  which  the  title  to 
something  vests  in  the  trustees;  second,  the  'something'  or  property  the  title 
to  which  is  to  vest  in  the  trustee." 

Thus  the  title  vests  on  the  trustee's  appointment  and  qualification,  but  re- 
verts to  the  date  of  adjudication;  the  title  vests  by  operation  of  law;  title 
vests  to  all  kinds  of  property  that  was  capable  of  being  levied  on  and  sold 
by  judicial  process  or  of  being  transferred,  by  any  means,  at  the  time  of  the 


1.  Bankr.  Act,  §  70  (a):  "The  trustee  of  the  estate  of  a  bankrupt,  upon  his 
appointment  and  qualification,  and  his  successor  or  successors,  if  he  shall  ha\e 
one  or  more,  upon  his  or  their  appomtment  and  qualification,  shall  in  turn  b". 
vested  by  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was 
adj-udged  bankrupt,  except  in  so  far  as  it  is  to  property  which  is  exempt,  to 
all  (1)  documents  relating  to  his  property;  (2)  interests  in  patents,  patent  rights, 
copyrights,  and  trade  marks;  (3)  powers  which  he  might  have  exercised  for  his 
own  benefit,  but  not  those  which  he  might  have  exercised  for  some  other  per- 
son; (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5)  property 
which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against 
him;  provided,  that  when  any  bankrupt  shall  have  any  insurance  policy  which 
has  a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may,  within  thirty  days  after  the  cash  surrender  value  has  been 
ascertained  and  stated  to  the  trustee  by  the  company  issuing  the  same,  pay  or 
secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and  continued  to  hold, 
own,  and  carry  such  policy  free  from  the  claims  of  the  creditors  participating 
in  the  distribution  of  his  estate  under  the  bankruptcy  proceedings,  otherwise 
the  policy  shall  pass  to  the  trustee  as  asFets;  and  (6)  rights  of  action  arismg 
upon  contracts  or  from  unlawful  tak-n.,  or  detention  of,  or  injury  to,  his 
property." 
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filing  of  the  petition,  as  well  as  certain  other  property;  and'  finally,  the 
title  that  passes  is  that  of  the  bankrupt  and  also  that  of  creditors. 

In  re  Pease,  4  A.  B.  R.  578  (Ref.  N.  Y.) :  "Section  70a,  providing  that  a  trustee 
in  bankruptcy  shall  be  vested  by  operation  of  law  with  the  title  of  the  bank- 
rupt, as  of  the  date  he  was  adjudged  a  bankrupt,  is  not  antagonistic  to  §  70a  (5), 
providing  that  the  trustee  shall  be  vested  with  property  which  prior  to  the 
filing  of  the  petition  the  bankrupt  could  have  transferred,  etc.  The  former 
refers  to  the  time  the  title  vests;  the  latter  to  what  title." 

§  952.  Distinct  Scope  to  Each  Class. — Of  course,  by  far  the  widest  of 
the  classes  of  assets  passing  to  the  trustee  is  class  (5)  "property  whicli 
*  *  *  he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon,  etc."  And,  in  many  instances,  this  class  will  be  found  to  in- 
clude assets  usually  considered  likewise  to  belong  to  some  of  the  other 
classes.  Nevertheless,  doubtless,  the  other  classes  are  added  to  clear  up  all 
uncertainty  and  to  cover  instances  of  powers,  rights,  documents,  etc.,  not 
usually  classed  as  "property,"  rhuch  less  as  "transferable"  or  "leviable" 
property.  Thus,  it  is  evident,  the  lawmakers  intended  to  give  the  trustee  in 
bankruptcy  most  extensive  ownership. 

These  different  classes  must  be  given  distinct  scope. 

Cleland  V.  Anderson,  11  A.  B.  R.  605  (Neb.  Sup.  Ct.) :  "If  a  right  of  action 
in  tort,  upon  which  an  action  is  pending  may,  under  our  statute,  be  classed  in 
any  sense  as  property,  it  does  not  follow  that  it  is  included  in  the  fifth  subdivi- 
sion of  the  federal  statute  in  question.  That  statute  classifies  these  matters 
for  itself.  It  specifies,  first,  documents;  second,  interests;  third,  powers;  fourth 
and  fifth,  property;  and  sixth,  rights  of  action.  Upon  such  a  classification,  it 
will  not  do  to  say  that  rights  of  action  are  property.  The  plain  intention  of 
the  statute  is  to  otherwise  classify  them,  and  to  distinguish,  for  the  purpose  of 
this  classification,  between  property  and  rights  of  action.  The  sixth  subdivision, 
therefore,  must  be  taken  to  specify  all  rights  of  action  that  pass  to  the  trustee 
in  bankruptcy;  and,  as  the  right  of  action  involved  in  this  case  is  not  included, 
it  follows  that  it  did  not  pass." 

In  re  Dann,  13  A.  B,  R.  27,  129  Fed.  495  (D.  C.  Ills.) :  "As  stated  by  Judge 
Jenkins  in  In  re  Rouse-Hazzard  &  Co.,  1  A.  B.  R.  234,  the  principle  of  construc- 
tion is  elementary  that  'specific  provisions  relating  to  a  particular  subject'  must 
'govern  in  respect  to  that  subject  as  against  general  provisions  contained  in  the 
same  act.'  *  *  *  Section  70  thus  provides  specifically  for  vesting  in  the 
trustee  the  interest  of  the  bankrupt  in  patents  and  patent  rights,  and  the  pre- 
sumption arises  therefrom  when  followed  by  clause  5  in  reference  to  general 
property,  that  it  was  so  provided  in  recognition  of  the  distinction  of  this  class 
of  interests  from  the  general  classification  of  property,  as  pointed  out  in  the 
foregoing  citations.  Under  the  rule  of  interpretation  referred  to  I  am  of 
opinion  that  the  interest  of  the  bankrupt  in  the  alleged  invention  cannot  be 
reached  through  the  genera!  terms  of  clause  5  in  the  face  of  this  specific  pro-  ■ 
vision  for  patent  interests." 

§  953.  Local  Law  Determines  whether  Particular  Property  within 
Classification. — Whether  the  property  is  of  such  a  nature  that  its  title 
passes,  or  not,  is  in  general,  to  be  determined  by  local  law.^ 

8.   In  re  Shenberser.  4  A.  B.  R.  487.  102  Fed.  978  (D.  C.  Ohio). 
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Division  1. 

Documents. 

§  954.  Documents  Pass. — The  title  to  all  documents  relating  to  the 
bankrupt's  property  passes  to  the  trustee  in  bankruptcy.^ 

§  955.  "Documents"  Include  Books,  Deeds,  Instruments,  Papers, 
Relating  to  Business. — Not  only  "documents"  as  the  term  is  popularly 
used,  but  also  all  books,  deeds,  instruments  and  papers  relating  to  the  bank- 
rupt's property,  pass  to  the  trustee.* 

In  re  Hess,  14  A.  B.  R.  559,  136  Fed.  988  (D.  C.  Penna.) :  "Under  §  70, 
clause  1,  the  trustee  of  a  bankrupt  is  vested  by  operation  of  law  with  the  title 
to  all  "documents  relating  to  the  bankrupt's  property."  Section  1,  clause  13, 
defines  a  'document'  to  include  any  books,  deed  or  instruments  of  writing,  and 
includes  deeds,  all  other  muniments  of  title,  contracts,  securities,  bills  receivable, 
notes,  bank  books,  bills  of  exchange,  account  books,  and  all  papers  and  books 
relating  to  his  business.  These  books  and  papers  of  the  bankrupt,  which  come 
within  the  designation  of  documents,  are  regarded  by  the  Bankrupt  Act  as  per- 
sonal property,  the  title  to  which,  by  operation  of  law,  is  vested  in  the  trustee." 

§  956.  Title  Itself  Passes— Trustee  Becomes  Owner. — The  title  itself 
passes,  so  the  trustee  owns  th?  documents  and  does  not  simply  have  the 
right  to  inspect  them.^ 

§  957.  Documents,  Books  and  Papers  Not  Relating  to  Bankrupt's 
Property  Do  Not  Pass. — It  is  only  to  the  documents  relating  to  the  bank- 
rupt's property  that  title  passes.  His  purely  personal  papers,  not  relating 
to  his  property,  do  not  pass  to  the  trustee. 

Division  2. 

Patents,  Copyrights  and  Trade  Marks. 

§  958.  Patents,  Copyrights  and  Trade  Marks  Pass. — The  title  to 
all  interests  in  patents,  patent  rights,  copyrights  and  trade  marks  passes  to 
the  trustee  in  bankruptcy.^ 

3.  Bankr.  Act,  §  70  (a)  (1) ;  In  re  Hess,  14  A.  B.  R.  559,  136  Fed.  988  (D.  C. 
Penna.);  In  re  Madden,  6  A.  B.  R.  614  (C.  C.  A.  N.  Y.). 

4.  Bankr.  Act,  §  1  (13) :  "  'Document'  shall,  include  any  book,  deed,  or  in- 
strument in  writing."  ■ 

5.  In  re  Madden,  6  A.  B.  R.  614,  110  Fed.  348  (C.  C.  A.  N.  Y.).  Neverthele3S_ 
it  is  doubtful  whether  the  bankrupt  can  be  compelled  to  deliver  them  over,  if 
he  claims  his  privilege  not  to  give  incriminating  evidence  against  himself.  In  re 
Hess,  14  A.  B.  R.  559,  136  Fed.  988  (D.  C.  Pa.);  compare,  In  re  Rosenblatt,  16 ' 
A.  B.  R.  308  (D.  C.  Pa.).  Also,  see  post,  subject,  "Discovery  of  Assets,  In- 
criminating Evidence,"  §  1558. 

6.  Bankr.  Act,  §  70  (a)  (3).  Compare,  In  re  McBride  &  Co.,  12  A.  B.  R.  81, 
132  Fed.  285  (D.  C.  N.  Y.),  where  it  was  held,  that  a  contract  between  a  pub- 
lisher and  an  author  whereby  the  former  undertook  to  publish  and  market  liter- 
ary productions  of  the  latter,  was  a  personal  engagement  involving  trust  and 
confidence  and  could  not  be  assigned  or  delegated  to  another  by  the  trustee  m 


§  961  PROPERTY  PASSING  TO  TRUSTEE.  537 

In  re  flowley  Dresser  Co.,  13  A.  B.  R.  94,  132  Fed.  1003  (D.  C.  N.  Y.): 
"Upon  an  absolute  assignment  of  a  copyright  the  property  therein  vests  in  the 
assignee  and  passes  to  the  assignee's  trustee  in  bankruptcy." 

§  959.  Pending  Applications  Do  Not  Pass. — But  no  title  passes  to 
mere  pending  applications  for  patents,  although  after  adjudication  the  pat- 
ent is  actually  issued.'' 

In  re  Dann,  12  A.  B.  R.  27,  129  Fed.  495  (D.  C.  Ills.):  "The  term  is  in  no 
sense  applicable  to  the  incorporeal  interest  of  an  inventor  in  an  alleged  invention 
for  which  no  patent  has  issued,  though  application  is  pending.  It  would 
be  a  misnomer  if  employed  in  the  latter  sense,  for  no  right  to  a  patent  exists 
except  as  provided  by  statute  and  upon  allowance  thereunder.  Without  such  al- 
lowance of  an.  application  the  applicant  has  no  interest  which  can  be  denomi- 
nated a  'patent  right'  whatever  may  be  his  interest  in  the  invention  claimed." 


Division  3. 

Powers. 

§  960.  "Powers"  Pass. — The  title  to  all  powers  which  the  bankrupt 
might  have  exercised  for  his  own  benefit  passes  to  the  trustee  in  bank- 
ruptcy.* 

§  961.  But  Not  Powers  Not  Exercisable  for  Bankrupt's  Own  Bene- 
fit.— But  not  powers  which  he  could  only  have  exercised  for  some  other 
person. 

As  to  what  is  probably  meant  by  the  word  "powers"  as  here  used,  see 
Fisher  v.  Cushman,  4  A.  B.  R.  654,  103  Fed.  860  (C.  C  A.  Mass.) :  "In  behalf 
of  the  trustee  in  bankruptcy,  reference  is  made  to  the  paragraph  of  §  70  of  the 
Bankrupt  Act  which  provides  that  the  trustee  shall  be  vested  with  certain 
'powers;'  and  it  is  claimed  that  this  applies  at  bar,  because  the  bankrupt  had 
the  power  to  realize  from  the  license.  However,  we  prefer  not  to  attempt  to 
rest  the  case  on  this  expression,  because  we  doubt  whether  so  popular  a  sig- 
nification can  be  given  to  the  word,  and  whether,  on  a  careful  examination  of 
the  English  statutes  from  which  this  was,  drawn,  and  of  the  decisions  of  the 
English  courts  in  regard  thereto,  we  might  not  be  required  to  determine  that 
it  is  to  be  construed  technically,  as  known  to  the  common  law." 

Hesseltine  v.  Prince,  2  A.  B.  R.  600,  95  Fed.  802  (D.  C.  Mass.):  "Section 
70  (3)  was  relied  upon  in  argument  by  counsel  for  the  trustee;  but,  however, 
the  husband's  right  in  his  wife's  real  estate  should  be  described,  it  certainly 
is  not  a  power." 

bankruptcy  of  the  publisher  without  the  author's  consent;  and  that  this  rule  ob- 
tains even  though  the  publisher  is  a  corporation;  and  that  where,  in  pursuance  of 
such  a  contract,  the  copyrights  had  been  acquired  in  the  name  of  the  publisher, 
the  District  Court  had  jurisdiction  to  entertain  a  summary  proceeding  by  the 
author  to  compel  the  trustee  in  bankruptcy  of  the  publisher  to  assign  the  copy- 
rights. 

7.  In  re  McDonald,  4  A.  B.  R.  92,  101  Fed.  239  (D.  C.  Iowa). 

8.  In  re  Kellogg,  10  A.  B.  R.  10,  112  Fed.  53  (C.  C.  A.  N.  Y..  affirnjing  7  A. 
B.  R.  623").    To  nlead  usurv. 
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Division  4. 
Property  FrauduivEnti,y  Conveyed. 

§  962.  Fraudulently  Transferred  Property  Passes. — The  title  to 
all  property  transferred  by  the  bankrupt  in  fraud  of  his  creditors  passes  to 
the  trustee  in  bankruptcy.^ 

Now,  while  this  kind  of  property  could  not  "by  any  means  be  transferred 
by  the  bankrupt,"  already  having  once  been  fraudulently  transferred  by 
him,  and  therefore  could  not  come  under  the  one  branch  of  class  5,  "prop- 
erty which  he  could  by  any.  means  have  transferred,"  yet  it  precisely  fits 
under  the  other  branch;  for  fraudulently  conveyed  property  can  be  "lev- 
ied upon  and  sold  under  judicial  process  against  the  debtor,"  although  it 
cannot  be  again  transferred  by  him.  So,  in  theory,  this  is  merely  an  in- 
stance under  class  5,  rather  than  a  distinct  class  by  itself.  Yet,  by  its  sep- 
arate mention,  it  is  made  clear  that,  at  least  as  to  fraudulently  conveyed 
property,  the  trustee  does  not  stand  precisely  in  the  bankrupt's  shoes. 

Division  5. 

Transeerabi,e  Property  and  Property  Capabee  of  Subjection  by 

Legal  Process. 

§  963.  Property  Transferable,  or  Capable  of  Subjection  by  Legal 
Process,  Passes. — By  far  the  most  extensive  class  of  "assets  passing  to. 
the  trustee  in  bankruptcy  is  class  5. 

Property  which  prior  to  the  filing  of  the  petition,  the  bankrupt  could  by 
any  means  have  transferred  or  which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him  (with  the -exception  of  exempt  property 
and  with  certain  qualifications  relative  to  life  insurance  policies)  passes  to 
the  trustee.!" 

Gould  V.  N.  Y.  Life  Ins.  Co.,  13  A.  B.  R.  235,  133  Fed.  927  (D.-  C.  Ark.) : 
"It  will  be  noticed  that  this  subdivision  5,  §  70  (a),  provides  for  the 
vesting  in  the  trustee  of  the  title  not  only  of  all  property  subject  to  seizure  or 
sale  under  judicial  process,  but  also  all  property  which  prior  to  the  filing  of 
the  petition  the  bankrupt  might  have  transferred.  This  practically  covers 
everything  the  bankrupt  might  own,  and  from  which  by  sale  some  funds  could 
be  realized  by  the  trustee  for  the  benefit  of  the  estate." 

In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  692,  138  Fed.  625  (C.  C.  A.. 
Calif.):     "And  the  beneficial  interest  of  a  bankrupt  in  property  held  in  trust 

9.  Barnes  Mfg.  Co.  v.  Norden,  7  A.  B.  R.  553  (Sup.  Ct.  N.  J.).  And  a  cred- 
itor cannot  maintain  a  fraudulent  conveyance  suit  therefor  for  his  own  bei;iefit. 
For  full  discussion  of  fraudulently  conveyed  property,  see  post,  §  1216,  et  seq. 

10.  Bankr.  Act,  §  70  (a)  (5).  In  re  Harris,  S  A.  B.  R.  359,  99  Fed.  71  (Ref. 
Ills.);  In  re  Russie,  3  A.  B.  R.  6,  96  Fed.  608  (D.  C.  Ore.);  Brown  v.  Barker,  8 
A.  B.  R.  450  (N.  Y.  Sup.  Ct.  App.  Div.) ;  In  re  Rennie,  2  A.  B.  R.  182  (Ref. 
Ind.  Terr.);  In  re  Rasmussen,  13  A.  B.  R.  466,  136  Fed.  704  (D.  C.  Ore.);  obiter. 
In  re  Burka,  5  A.  B.  R.  12,  104  Fed.  326  (D.  C.  Mo.);  In  re  Coffin,  16  A.  B.  R. 
686,  146  Fed.  181  (D.  C.  Conn.). 
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passes,  also,  in  all  cases  Where  that  interest  might  have  been  transferred  to 
another  by  the  bankrupt  or  might  have  been  levied  upon  under  judicial  pro- 
ceedings against  him." 

In  re  Rowland,  6  A.  B.  R.  495,  109  Fed.  869  (D.  C.  N.  Y.) :  "In  this  State, 
where  merchandise  is  sold  on  a  conditional  contract,  but  with  the  under- 
standing that  it  is  to  be  dealt  with  in  the  same  manner  as  other  property  owned 
by  the  vendee,  such  sale  is  inconsistent  with  the  continued  ownership  of  the 
■  venflor  and  the  property  may  be  seized  and  sold  on  execution  by  the  creditors 
of  the  vendee.  The  property  sold  to  the  bankrupt  by  the  Mishawaka  Company 
falls  within  this  r«le.  It  was  placed  in  the  general  stock  of  the  bankrupt 
and  a  portion  was  sold  at  retail  over  his  counter.  The  merchandise  in  question, 
therefore,  passed  to  the  trustee  pursuant  to  the  provisions  of  Bankr.  Act,. 
§  70  (5)  as  property  'which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  the  bankrupt.'  Neither  this  section  nor  §  67a,  which  is  also- 
in  point,  is  found  in  the   act  of  1867." 

§  964.  If  Capable  Either  of  Transfer  or  of  Being  Levied  on. — If  it 

was  capable  either  of  being  transferred  or  of  being  levied  upon,  it  will 
pass.^i 

Page  V.  Edmunds,  9  A.  B.  R.  281,  187  U.  S.  596:  "Was  the  seat  in  the- 
stock  exchange  property  which  could  have  been  by  any  means  transferred,  or 
which  might  fiave  been  levied  upon  and  sold  under  judicial  process?  If  the 
seat  was  subject  to  either  manner  of  disposition,  it  passed  to  the  trustee  of  the 
appellant's  estate. 

"We  think  it  could  have  been  transferred  within  the  meaning  of  the  statute. 
The  appellant  could  have  sold  his  membership,  the  purchaser  taking  it  subject 
to  election  by  the  exchange,  and  some  other  conditions.  It  had  decided  value. 
The  appellant  paid  for  it  in  1880,  $5,500,  and. he  testified  that  the  last  price  he- 
had  heard  paid  for  a  seat  was  $8,500.  One  or  the  other  of  these  sums,  or,  at 
any  rate,  some  sum,  was  the  value  of  the  seat.  It  was  property  and  substantial 
property  to  the  extent  of  some  amount,  notwithstanding  the  contingencies  to- 
which  it  was  subject.  In  other  words,  the  buyer  took  the  risk  of  the  con- 
tingencies. And  they  seem  to  be  capable  of  estimation.  The  appellant  once 
estimated  them  and  paid  $5,500  for  the  seat  in  controversy;  another  buyer 
estimated  them  and  paid  $8,500  for  a  seat.  A  thing  ha,ving  such  vendible  value 
must  be  regarded  as  property,  and  as*  it  could  have  been  transferred  by  some 
means  by  appellant  (one  of  the  conditions  expressed  in  §  70),  it  passed  to  and' 
vested  in  his  trustee." 

Thus,  also,  a  lease  providing  for  forfeiture  or  attempted  assignment  can- 
not be  "transferred"  by  the  debtor  but  may  be  levied  on  and  sold  under 
judicial  process  against  him.^^ 

§  965.  If  Transferable  "by  Any  Means,"  or  Leviable,  It  Passes, 
Otherwise,  Not. — If  capable  of  being  disposed  of  or  its  possession  parted 
with  by  any  means,  and  either  absolutely  or  conditionally,  it  passes  to  the 

U.  O'Dell  ».  Boyden,  17  A.  B.  R.  757,  150  Fed.  731  (C.  C.  A.  Ohio). 
12.  See  post,  subject  of  "Leaseholds,"  §  979,  et  seq. 


540  REMINGTON    ON    BANKRUPTCY.  §    %) 

trustee ;  but  if  not  so  capable  it  does  not  pass,  unless  leviable  upon  or  com- 
ing within  some  one  of  the  other  classes  of  §  70  (a).** 

§  966.  Broad  Scope  of  Class  5.— The  broadest  possible  scope  is  given 
to  this  class  5  of  assets.  Not  only  is  "transfer"  a  word  of  widest  content  by 
the  definition  of  the  Bankruptcy  Act  itself,  including  all  possible  interests 
of  the  bankrupt  in  property,  but  also  in  class  5  of  assets  it  is  further  pro- 
vided that  such  interests  pass  if  "by  any  means"  they  can  be  made  to  pass. 
Thus,  conditional  and  contingent  interests  pass,  even  if,  in  addition  to  being 
conditional  or  contingent,  the  assistance  of  the  bankrupt  or  of  some  one  else 
over  whom  the  bankruptcy  court  has  control  is  requisite  in  order  to  con- 
summate the  "disposing  of"  the  property.^* 


Membership  in  Stock  Exchange's,  Clubs,  etc..  Licenses  and  Otheb 

,    Privileges. 

§  967.  Thus,  Memberships  in  Stock  Exchanges,  Clubs,  etc.,  Li- 
censes and  Peifsonal  Privileges,  Pass. — A  good  exaniple  of  the  broad 
scope  of  this  class  5  of  assets  is  furnished  by  memberships  in  stock  ex- 
changes. The  transferability  of  such  memberships  is  wholly  contingent  upon 
the  purchaser  being  elected  a  member  by  the  exchange.  Again,  its  trans- 
fer commonly  is  not  to  be  affected  by  any  of  the  ordinary  and  usual  means 
of  transferring  property — neither  by  sale,  assignment,  pledge,  mortgage, 
etc. — ^but  only  by  the  holder  making  written  request  upon  the  exchange  to 
transfer  the  membership.  Thus,  memberships  in  stock  exchanges  illustrate, 
most  aptly,  the  broad  inclusiveness  of  class  5.  Such  property  not  only  is 
capable  merely  of  contingent  transfer,  but  also  is  capable  of  transfer  only 
by  peculiar  means. 

Personal  privileges,  if  in  any  way  they  can  be  sold  even  conditionally  and 
though  they  require  peculiar  means  for  consummating  the  transfer,  thus 
pass  to  the  trustee,  as  memberships  ifi  clubs  and  in  stock  exchanges  and 
licenses.    Thus,  a  membership  in  a  chamber  of  commerce  will  pass.^^ 

And  the  money  value  of  a  seat  in  the  stock  exchange  belonging  to  a 
bankrupt  member  passes  to  the  trvistee,  in  the  absence  of  any  forfeiture 
clause  in  the  constitution  or  by-laws. ^^ 

O'Dell  V.  Boyden,  17  A.  B.  R.  758,  150  Fed.  731  (C.  C.  A.  Ohio):  "Though 
possessing  none  of  the  qualities  of  a  negotiable  or  even  a  nonnegotiable  instru- 

13.  Bankr.  Act,  §  1  (25) :  "  'Transfer'  shall  include  the  sale  and  every  other 
and  different  mode  of  disposing  of  or  parting  with  property  or  the  possession 
of  property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift 
or  security." 

14.  Gould  V.  N.  Y.  Life  Ins.  Co.,  13  A.  B.  R.  235,  132  Fed.  930  (D.  C.  Ark.). 

15.  In  re  Neimann,  10  A.  B.  R.  739,  134  Fed.  738  (D.  C.  Wis.). 

16.  Page  V.  Edmonds,  9  A.  B.  R.  281,  187  U.  S.  596,  quoted  at  §  964;  In  r^' 
Gaylord,  7  A.  B.  R.  195,  111  Fed.  717  (D.  C.  Mo.);  In  re  Hurlbutt,  Hatch  & 
Co.,  13  A.  B.  R.  50,  135  Fed.  504  (C.  C.  A.  N.  Y.). 
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merit,  this  membership  has  a  pecuniary  market  value  and  constitutes  a  property 
right  which,  under  the  settled  principles  of  the  law,  is  capable  of  passing  by 
will  or  inheritance.  In  re  Hellman,  174  N.  Y.  254.  Though  its  sale  and  trans- 
fer are  clogged  with  onerous  conditions  and  the  property  one  of  a  narrow 
character,  these  conditions  and  characteristics  go  only  to  the  reduction  of  the 
pecuniary  market  value  and  do  not  deprive  it  of  its  character  as  property. 
Powell  V.  Waldron,  89  N.  Y.  328.  As  a  valuable  property  right,  incorporeal  in. 
character,  it  may  be  reached  and  subjected  as  property  by  a  creditor  through 
the  flexible  remedies  of  equity.  A  court  of  chancery  through  a  decree  in  per- 
sonam may  compel  the  co-operation  of  the  member  in  steps  necessary  to  con- 
summate a  sale  and  transfer  under  the  rules  of  the  association.  *  *  *  Such 
a  seat  constitutes  a  property  right  which  is  not  only  descendable,  taxable  and 
assignable,  but  is  one  which  passes  to  the  trustee  of  a  bapkrupt  member,  and 
the  bankrupt  court  may  compel  the  bankrupt  to  sign  all  transfers,  or  consents 
essential  to  bring  about  its  sale  under  the  rules  of  the  exchange.  *  *  *  That 
an  assignee  or  transferee,  in  pledge  or  otherwise,  would  obtain  such  an  equi- 
table right  as  would  enable  him  through  the  aid  of  equity  to  bring  about  its. 
transfer  through  the  co-operation  of  the  member,  cannot  be  doubted.  If  a 
creditor,  having  no  equitable  lien  by  contract,  might  obtain  one  by  aid  of  equity, 
there  is  no  reason  why  an  assignee  or  transferee  might  not  also." 

A  liquor  license  will  pass,  or  not  pass,  according  to  local  law. 
Thus,  it  will  pass  in  Minnesota. 

In  re  May,  5  A.  B.  R.  1  (Ref.  Minn,  affirmed  D.  C.);  "Without  undertaking 
to  make  nice  discriminations  between  what  may  properly  be  classified  as. 
property,  and  what  clearly  appears  to  be  a  mere  personal  privilege,  it  is  held 
that  whatever  has  a  money  value  in  the  hands  of  a  trustee,  so  that  some  person 
may  be  willing  to  buy  from  him  at  a  price,  even  though  it  partake  of  the 
qualities  of  a  personal  privilege,  in  the  sense  of  being  not  legally  assignable, 
passes  to  the  trustee,  except  such  property  as  is  expressly  exempted  by  law. 
*    *    * 

"The  village  liquor  license  now  in  the  possession  of  the  bankrupt,  is  in  some 
sense  property.  It  represents  the  investment  of  a  large  amount  of  money,  and 
will  be  deemed  to  have  a  money  value.  The  trustee  in  bankruptcy  is  entitled 
to  said  license,  and  is  bound  to  realize  upon  it,  whatever  he  may  be  able  to 
.  sell  it  for.  The  question  as  to  what  title  he  may  be  able  to  give,  is  for  the 
consideration  of  an  intending  purchaser." 

But  a  liquor  license  will  not  pass  in  Georgia,  because  it  is  not  a  contract 
nor  a  property  right.'-''  And  it  has  been  held,  that  a  liquor  license  in 
Pennsylvania  will  not  pass  since  it  is  peculiarly  a  personal  privilege  i'^®  al- 

17.  In  re  Keller,  16  A.  B.  R.  727  (D.  C.  Ga.). 

18.  In  re  Olewine,  11  A.  B.  R.  40,  125  Fed.  840  (D.  C.  Penna.).  Contra,  In  re 
Becker,  3  A.  B.  R.  412,  98  Fed.  407  (D.  C.  Penna.) :  "No  doubt  there  is  a  clearly 
visible  distinction  between  a  right  to  property  and  a  mere  personal  privilege;  but 
I  see  no  abstract  reason  why  some  personal  privileges  may  not  also  come  to 
have  qualities  belonging  usually  to  property  rights  alone — such,  for  example,  as 
capacity  to  be  transferred,  and  sufficient  attractiveness  to  make  other  persons 
vt^ilHng  to  pay  money  for  the  opportunity  to  acquire  them.  Where,  as  in  the 
case  of  a  license  to  sell  liquor,  these  qualities  are  found  to  exist  in  fact,  it- 
seems  to  me  that  the  privilege  has  ceased  to  be  a  privilege  merely,  and  has. 
become,  in  some  sense  and  in  some  degree,  property  also.  It  can  hardly  be 
correct  to  hold  that  a  bankrupt's  creditors  may  not  avail  themselves  of  the  fact 
that  monev  can  be  had  for  the  chance  of  stepping  into  the  licensee's  place,  but 
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though  in  Massachusetts  it  will  pass,^^  conditioned,  however,  on  the  assent 
of  the  public  authorities  to  the  transfer. ^o  But  even  in  Massachusetts  if  the 
public  authorities  refuse  assent  to  the  mortgaging  of  the  liquor  license  by 
the  bankrupt,  the  proceeds  of  the  sale  of  the  liquor  license  will  not  be  turned 
over  to  satisfy  the  mortgagee. ^^  Likewise,  a  market  stall  license  passes  to 
the  trustee  under  the  same  rulings. 22 

§  968.  Though  Subject  to  Contingency  of  Election  or  of  Approval 
of  Public  Authorities. — This  is  so  notwithstanding  the  membership  may 
be  a  subject  of  election;  the  purchaser  buys  subject  to  the  contingency  that 
he  may  not  be  elected.  Also,  notwithstanding  such  personal  privileges  can- 
not be  levied^  on  and  sold ;  they  may  be  transferred  by  the  bankrupt,  for 
"transfer"  includes  conditional  sales  and  "any  and  every  mode  of  parting 
with  property  or  the  possession  of  it,"  according  to  the  definition  of  the 
term  "transfer"  contained  in  §  1.^* 

§  969.  And  Thougji  "Transferable"  Only  by  Peculiar  and  Unusual 
Means. — And  this  is  so,  also,  though  the  privilege  is  transferable  only  by 
peculiar  and  unusual  means.  Thus,  where  transferable  only  on  the  former 
owner's  written  application,  the  bankrupt  may  be  compelled  to  sign  an  ap- 
plication to  the  stock  exchange  for  a  sale  and  transfer  of  the  seat  and  a  pay- 
ment of  the  proceeds  to  the  trustee  in  bankruptcy  ;^*  and  may  be  compelled 
to  execute  the  instruments  conferring  upon  the  trustee  the  right  to  sell.^s 
And  the  bankrupt  also  may  be  compelled  'to  execute  an  assignment  of  a 
license  to  the  trustee. ^^ 

O'Dell  V.  Boyden,  17  A.  B.  R.  759  (C.  C.  A.  Ohio):  "Only  through  a  court 
of  equity  can  the  pecuniary  value  of  such  an  asset  be  realized  to  creditors 
or  assignees.     Only  by  decree  in  personam  compelling  the  bankrupt  member, 

that  the  bankrupt  hiniself  may  make  the  same  bargain,  and  put  the  money 
'  safely  into  his  pocket.  The  license  court  may  or  may  not  accept  the  buyer  a.s 
the  bankrupt's  successor.  That  is  the  buyer's  aflfair,  and  is  not  decisive  upon 
the  point  now  being  considered.  He  buys  a  contingency,  and  buys  it  with  his 
eyes  open;  but,  in  my  opinion,  the  trustee  has  the  contingency  to  sell,  and  the 
bankrupt  is  bound  to  execute  the  instruments  necessary  to  carry  out  the  sale." 

19.  In  re  Fisher,  3  A.  B.  R.  406,  98  Fed.  89  (D.  C.  Mass.);  In  re  Brodbine,  2 
A.  B.  R.  53,  93  Fed.  643  (D.  C.  Mass.).  ^   „    .    ,,  ca      ■ 

20.  Fisher  v.  Cushman,  4  A.  B.  R.  646,  103  Fed.  860  (C.  C.  A.  Mass.,  atfirmmg 
In  re  Fisher,  3  A.  B.  R.  406,  98  Fed,  89,  affirming  1  A.  B.  R.  557). 

21.  In  re  McArdle,  11  A.  B,  R.  358,  126  Fed,  442  (D.  C.  Mass,), 

22.  In  re  Emrich,  4  A.  B.  R,  89,  101  Fed.  231  (D.  C.  Ga,). 

23.  Page  v.  Edmunds,  9  A.  B.  R.  277,  187  U,  S.  596  (affirmmg  In  re  Page,  5 
A  B  R  707,  and  4  A.  B,  R,  467,  102  Fed,  746);  In  re  Nemmann,  10  A.  B,  K, 
739,  124  Fed,  738  (D.  C.  Wis.);  In  re  May,  5  A  B,  R  1  (Ref,  Mmn,);  In  re 
Hurlbutt,  et  al„  13  A.  B,  R.  50,  135  Fed,  504  (C,  C^A.  N,  Y,);  I"^^  Gaylord  7 
A  B  R,  195,  111  Fed,  717  (D.  C,  Mo.);  O'Dell  v.  Boyden,  17  A.  B.  R.  757  150 
Fed  731  (C,  C,  A,  Ohio);  In  re  Emrich,  4  A,  B.  R,  89,  101  Fed,  231  (D.  C.  Pa.>, 
In  re  Olewine,  11  A,  B,  R.  40,  125  Fed,  840  (D,  C,  Pa,);  In  re  Becker,  3  A.  B.  iC. 
412,  98  Fed,  407  (D.  C.  Pa.).  ,^   ^    a    xt   v  ^ 

24.  In  re  Hurlbut,  13  A.  B.  R,  50,  135  Fed,  504  (C,  C,  A,  N.  Y,), 

25.  In  re  Becker,  3  A.  B.  R.  412,  96  Fed.  407  (D.  C   Pa.) 

26.  In  re  Emrich,  4  A.  B.  R.  89,  101  Fed.  231  (D.  C.  Pa.). 
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can  such  a  transfer  of  membership  be  efifectuated  as  will  put  the  buyer  in  the 
place  of  Henrotin  as  a  member.  Over  him,  for  that  purpose  the  bankrupt 
court  has  exclusive  control,  and,  in  this  sense,  also,  may  it  be  said,  that  the 
'seat'  or  'membership'  was  in  custodia  legis  when  the  trustee  sought  the  aid  of 
the  court  to  adjudicate  the  claims  and  liens  asserted  by  O'Dell." 


Expectancies  and  Possibilities  oe  Acquiring  Property  ;  Inchoate  In- 
terests; Vested  and  Contingent  Interests;  Legacies;  Remain- 
■  DERS ;  LiEE  Estates  and  Reversionary  Interests. 

§  970.  Property  Rights  Must  Exist  in  Bankrupt.— Although  the 
property  may  consist  of  a  contingent  or  conditional  interest  and  be  trans- 
ferable only  by  peculiar  "means,"  yet  there  must  at  least  be  something  there 
which  the  law  would  denominate  a  property  right.^^ 

Thus,  mere  expectancies  and  bare  possibilities  of  acquiring  property  do 
not  pass.  They  do  not  constitute  property  nor  title  to  property,  nor  can  they 
be  transferred  or  levied  on,  therefore  they  do  not  pass  to  the  trustee.^* 

In  re  Wetmore,  6  A.  B.  R.  214,  108  Fed.  210  (C.  C.  A.  Penna.,  affirming 
4  A.  B.  R.  335) :  "A  bare  possibility  or  mere  expectation  of  acquiring  property 
does  not  constitute  property  or  a  title  to  property;  nor  can  it  be  transferred  or 
levied  upon.  While  the  right  of  enjoyment  may  be  uncertain  and  contingent, 
it  is  necessary  that  an  interest  or  title  of  some  kind  be  vested  in  the  bankrupt 
in  order  that  it  may  pass  by  operation  of  law  to  the  trustee." 

Thus,  as  to  a  claim  of  alimony  existing  at  the  time-of  filing  the  petition, 
where  the  alimony  is  not  awarded  until  subsequently  thereto. 

In  re  LeClaire,  10  A.  B.  R.  733,  124  Fed.  654  (D.  C.  Iowa):  "Certainly,  at 
the  date  of  the  adjudication  in  this  case,  the  mere  claim  or  possible  right  to 
alimony  asserted  by  the  bankrupt  in  the  divorce  proceedings  could  not  have 
been  levied  on  and  sold  under  judicial  process,  nor  was  it  a  property  right 
which  could  be  made  the  subject  of  barter  and  sale  with  third  parties  by  the 
bankrupt  himself.  Prior  to  the  entering  of  the  decree  of  divorce  in  the  District 
Court  of  Clay  county,  which  was  not  done  until  some  days  after  the  date  of 
adjudication,  it  could  not  be  known  whether  a  divorce  would  be  granted  to  the 
bankrupt,  or  whether  any  alimony  would  be  allowed  her;  and,  if  allowed,  it 
could  not  be  known  whether  it  would  be  in  the  form  of  stated  amounts  of 
money  to  be  paid  by  the  husband,  or  by  setting  apart  specific  property  to  her, 
both  of  which  methods  are  permissible  under  the  statute  of  Iowa.  *  *  *  n 
seems  clear  that  a  claim  for  alimony  asserted  in  a^  suit  for  divorce  is  not  a 
property  right  that  can  be  sold  and  transferred  by  the  claimant,  or  that  can 
be  levied  on  by  judicial  process.'' 

27.  In  re  Wetmore,  6  A.  B.  R.  214,  108  Fed.  210  (C.  C.  A.  Pa.,  affirming  4  A. 
B.  R.  335). 

28.  In  re  Gardner,  5  A.  B.  R.  432  (D.  C.  N.  Y.);  In  re  Woods,  13  A.  B.  R. 
240,  133  Fed.  82  (D.  C.  Pa.);  In  re  Braeutigam,  3  N.  B.  N.  &  R.  461  (Ref.  N.  J.); 
In  re  Hoadley,  3  A.  B.  R.  780,  101  Fed.  233  (D.  C.  N.  Y.);  In  re  Freeman,  2  N. 
B,  N.  &  R.  569  (Ref.  Tenn.) ;  In  re  Ehle,  6  A.  B.  R.  476  CD.  C.  Vt.) ;  apparently, 
contra.  In  re  Twaddell.  6  A.  B.  R.  539,  110  Fed.  145  (D.  C.  Del.). 
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Thus,  a  stockbroker's  lien  upon  customer's  securities. 

In  re  Berry,  15  A.  B.  R.  360,  146  Fed.  623  (D.  C.  N.  Y.) :  "The  stock  was 
the  customers'  property.  If  the  bankrupts  had  what  is  called  a  special  property 
ill  it,  in  the  way  of  a  lien  upon,  it,  I  do  not  think  that  that  is  what  is  referred 
to  in  the  Bankrupt  Act  as  the  bankrupt's  property." 

■  §  971.  Mere  Inchoate  Interests  Do  Not  Pass. — Nor  would  a  mere  in- 
choate interest  pass,  and  this  would  be  so  although  the  bankrupt  by  joining 
in  a  deed  or  otherwise  might  be  able  to  estop  himself  from  afterwards 
claiming  title  to  the  property  when  the  inchoate  interest  actually  should  be- 
come consummate  and  vested.  Yet  this  ability  to  estop  one's  self  does  not 
amount  to  an  ability  to  transfer  the  title  and  so  such  property  does  not  pass 
to  the  trustee. 29  Thus  inchoate  dower  interests  do  not  pass;^''  nor  do  es- 
tates by  curtesy  initiate.^i     But  estates  by  curtesy  consummate  do  pass.^* 

§  972.  Vested  Interests  Pass. — If  the  interest  actually  is  a  vested  in- 
terest, it  passes  to  the  trustee,  as  for  instance  vested  remainders  and  in- 
heritances, legacies  and  devises,  if  the  death  of  the  ancestor  or  testator  oc- 
curs before  the  adjudication  of  the  heir,  legatee  or  devisee.^* 

In  re  McKenna,  15  A.  B.  R.  4,  137  Fed.  611  (D.  C.  N.  Y.):  "The  facts  in 
this  case  are  somewhat  peculiar.  Isaac  Bradt  died  at  the  city  of  Albany,  N.  Y., 
on  the  29th  day  of,  December,  1902,  at  8  o'clock  and  45  minutes  a.  m.,  leaving- 
a  last  will  and  testament,  in  and  by  which  he  left  a  general  legacy  of  $25,000 
to  said  Edward  J.  McKenna,  of  the  city  of  Troy,  N.  Y.  Said  Edward  J.  Mc- 
Kenna, said  legatee,  filed  a  voluntary  petition  in  bankruptcy  in  the  Northern 
District  of  New  York  on  the  same  day,  December  29th,  1902,  at  ten  o'clock  in 
the  forenoon,  and  on  the  same  day,  at  2:30  o'clock  p.  m.,  he  was  duly  adjudi- 
cated a  bankrupt.  His  petition  and  schedules  were  verified  December  27th, 
1902;  and  the  circumstances,  sickness  of  Bradt,  very  frequent  visits  of  McKenna 
to  him,  etc.,  are  such  that  it  is  not  -unreasonable  to  think  that  McKenna  knew 
he  was  a  legatee  in  the  will,  and  was  seeking  to  obtain  a  discharge  in  bank- 
ruptcy prior  to  coming  into  such  legacy,  that  he  might  enjoy  it  without  impair- 
ment. *  *  *  There  is  no  question  that,  on  the  appointment  of  Andrew  P. 
McKean  as  trustee,  the  title  to  the  legacy  vested  in  him  as  such,  and  he  was 
entitled  to  receive  it." 

29.  In  re  Twaddell,  6  A.  B.  R.  539,  110  Fed.  145  (D.  C  Del.);  In  re  Russell,  13 
A.  B.  R.  24  (Ref.  Ohio);  Hesseltine  v.  Prince,  2  A.  B.  R.  600,  95  Fed.  802  (D. 
C.  Mass.). 

30.  In  re  Russell,  13  A.  B.  R.  24  (Ref.  Ohio). 

31.  Hesseltine  v.  Prince,  2  A.  B.  R.  600,  95  Fed.  802  (D.  C.  Mass.). 

32.  In  re  Marquette,  4  A.  B.  R.  623,  103  Fed.  777  (D.  C.  Vt.).      ' 

33.  Impliedly,  In  re  Roosa,  9  A.  B.  R.  531,  119  Fed.  542  (D.  C.  Iowa);  In  re 
Wood,  3  A.  B.  R.  572,  95  Fed.  946  (D.  C.  N.  Y.) ;  In  re  Schenberger,  4  A.  B.  R. 
487  (D.  C.  Ohio);  In  re  McHarry,  7  A.  B.  R.  83,  111  Fed.  408  (C.  C.  A.  Ills.); 
In  re  Twaddell,  6  A.  B.  R.  539,  110  Fed.  145  (D.  C.  Del,);  In  re  May,  5  A,  B.  R. 
1  (Ref.  Minn.,  affirmed  by  D.  C.) ;  Churchman's  Appeal  (Pa.),  12  Atl.  600;  In  re 
St  John,  5  A.  B.  R.  190,  105  Fed.  234  (D.  C.  N.  Y.);  In  re  Mosier,-  7  A.  B.  R. 
268,  112  Fed.  138  (D.  C.  Vt.) ;  Osman  v.  Galbraith  Admr.,  9  A.  B.  R.  339  (Sup. 
Ct.  Mich.). 
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As,  for  instance,  reversionary  interests,  such  as  the  reversionary  interest 
of  creditors  in  property  set  apart  as  a  homestead  upon  the  abandonment  or 
other  expiration  of  the  homestead. 

In  re  Woodard,  2  A.  B.  R.  339,  95  Fed.  260  (D.  C.  N.  Car.) :  "It  will  be 
seen  from  these  authorities  that  creditors  have  some  rights,  shadowy  and  de- 
ferred it  may  be,  against  debtors,  even  under  the  homestead  provisions  of  the 
State  constitution.  They  may  obtain  judgments  and  acquire  liens — liens  they 
may  not  live  to  realize,  but  which  may  benefit  their  heirs  or  estate  when  the 
exemption  terminates  under  the  law." 

And  the  right  of  the  bankrupt  to  receive  cash  at  the  end  of  the  tontine 
period  passes  to  the  trustee,  although,  before  that  time,  if  he  dies,  his  wife 
is  sole  beneficiary  and  there  is  no  other  cash  surrender  value.^*  And, the 
interest,  if  vested,  will  pass,  although  the  extent  of  the  interest  may  be 
undetermined ;  such  as  annuities.^^  g^t  -it  has  been  held,  that  annuities  do 
not  pass  where  alienation  is  restricted.^®  The  undetermined  interest  of  a 
bankrupt  in  a  decedent's  estate  will  pass;^^  even  the  distributive  share  in 
personalty  where  the  decree,  though  entered  subsequently  to  the  adjudica- 
tion of  bankruptcy,  takes  effect  as  of  a  date  prior  thereto.^* 

Growing  crops  in  land  before  severance,  cultivated  by  the  bankrupt  as  a 
tenant  farmer  on  shares,  will  pass.^^ 

And  the  interest  will  pass  although  it  may  be  subject  to  a  contingency; 
such  as  the  contingency  that  the  remainderman,  to  take,  must  survive  the 
life  tenant;*"  or  that  the  interest  be  terminable  upon  death ;*i  such  as  life 
estates  in  real  property. 

SUBDIVISION  "d' 

Property  Hei^d  in  Trust  eor  Bankrupt  and  by  Bankrupt  and   In- 
alienable Property. 

§  973.  Property  Held  in  Trust  for  Bankrupt  Passes. — The  beneficial 
interest  of  the  bankrupt  in  property  held  in  trust  for  him  passes  to  his 

34.  In  re  Welling,  7  A.  B.  R.  340,  113  Fed.  189  (C.  C.  A.  Ills.).  Also,  see  post, 
subdivision  "G,"  "Life  Insurance  Policies  as  Assets,"  §  1002,  et  seq. 

35.  Brown  v.  Barker,  8  A.  B.  R.  450  (Sup.  Ct.  N.  Y.,  App.  Div.),  S.  C,  74  N. 
Y.  Sup.  43,  wherein  the  court  held,  that  the  surplus  income  of  a  trust  fund  left 
by  bankrupt's  father  for  bankrupt's  support,  beyond  the  sum  necessary  for  the 
bankrupt's  support  H  an  asset  liable  to  claims  of  creditors  and  passes  to  the 
trustee  as  being  property  transferable  and  leviable  upon.  To  same  effect,  In  re 
Tiffany,  13.  A.  B.  R.  310,  147  Fed.  314  (D.  C.  N.  Y.).  In  re  Baudouline,  3  A.  B. 
R.  55,  96  Fed.  536  (D.  C.  N.  Y.,  reversed,  on  jurisdictional  grounds,  in  3  A.  B. 
R.  651,  C.  C.  A.  N.  Y.). 

36.  Munroe  v.  Dewey,  4  A.  B.  R.  264  (Mass.  Sup.  Jud.  Ct.). 

37.  In  re  Hosier,  7  A.  B.  R.  268,  112  Fed.  138  (D.  C.  Vt.) ;  Osman  v.  Galbraith 
Admr.,  9  A.  B.  R.  339  (Sup.  Ct.  Mich.). 

38.  McNaboe  v.  Marks,  16  A.  B.  R.  767  (N.  Y.  Sup.  Ct.). 

39.  In  re  Barrow,  3  A.  B.  R.  414,  98  Fed.  582  (D.  C.  Va.);  compare,  In  re 
Luckenbill,  11  A.  B.  R.  455,  127  Fed.  984  (D.  C.  Pa.). 

40.  In  re  Twaddell,  6  A.  B.  R.  539,  110  Fed.  145  (D.  C.  Del.);  contra,  In  re 
Hoadley,  3  A.  B.  R.  780  (D.  C.  N.  Y.).  In  this  case  the  distinction  was  drawn 
between  contingency  of  person  and  contingency  of  event. 

41.  Obiter,  In  re  Force,  4  A.  B.  R.  116  (Ref.  Mass.). 

IRem  B— 35. 
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trustee  in  bankruptcy.*  ^  Thus,  the  beneficial  interest  of  the  bankrupt  in 
property  held  in  trust  for  the  bankrupt  and  others,  the  beneficiaries  to 
share  profits  and  losses,  passes  to  the  trustee.**  Likewise,  property  held  by 
another  on  a  resulting  trust  for  the  bankrupt,  would  pass  to  the  trustee.** 

§  974.  Property  Held  by  Bankrupt  as  Trustee  of  Resulting  Trust, 
Not, — Property  held  by  the  bankrupt  as  trustee  of  a  resulting  trust  does 
not  pass.*5 

§  975.   Spendthrift  Trusts  and  Restrictions  on  Alienation. — As  to 

tlie  effectiveness  of  restrictions  upon  the  alienation  of  property  held  in  trust 
for  spendthrifts,  there  have  been  various  rulings,  all  of  which  are  in  con- 
formity with  the  rules  heretofore  laid  down.** 

Brown  v.  Barker,  8  A.  B.  R.  459  .(Sup.  Ct.  N.  Y.  App.  Div.) :  "The  surplus 
income  of  this  trust  fund,  if  such  surplus  is  established,  is,  beyond  dispute,  a 
species  of  property — an  asset — which  is  liable  to  the  claims  of  creditors.  *  *  * 
Such   claims   are  not  limited  for  their  satisfaction  to   any  surplus   which  may 

42.  In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  962,  138  Fed.  625  (C.  C.  A. 
Calif.). 

43.  In  re  Alden,  16  A.  B.  R.  362  (Ref.  Ohio). 

44.  Instance  Held  Not  a  Resulting  Trust. — Real  estate  bought  with  bankrtfpt's 
money  but  put  in  wife's  name  when  the  bankrupt  solvent.  In  re  Foss,  17  A.  B. 
R.  439  (D.  C.  Me.) :  "Where,  upon  the  purchase  of  property,  the  consideration 
is  paid  by  one,  and  the  legal  title  conveyed  to  anothei^,  a  resulting  trust  is 
thereby  raised,  and  the  person  named  in  the  deed  will  hold  the  property  as 
trustee  of  the  party  paying  the  consideration.  The  burden  is  on  the  party  who 
alleges  the  trust." 

But  compare,  Evans  v.  Staalle,  11  A.  B.  R.  182  (Minn.),  where  a  judgment 
creditor,  suing  in  the  State  Court  after  adjudication  of  "the  debtor,  was  permitted 
to  appropriate  property  held  in  secret  trust  to  his  own  judgment.  Undoubtedly 
the  trustee  of  the  debtor  had  the  title  but  evidently  he  never  sought  to  assert. 

45.  In  re  Davis,  7  A.  B.  R.  258  (D.  C.  Mass.) ;  compare,  where  resulting  truit 
held  not  to  exist,  Merrill  v.  Hussey,  16  A.  B.  R.  816,  64  Atl.  (Me.)  819. 

In  re  Coffin,  18  A.  B.  R.  127,  146  Fed.  171  (C.  C.  A.  Conn.,  reversing  16  A.  B. 
R.  687).  In  this  case  a  corporation  had  borrowed  money  pro  rata  from  all 
its  stockholders  and  given  a  trust  deed  on  its  property  to  secure  them.  After- 
wards having  great  confidence  in  the  bankrupt,  who  was  one  of  the  stockhold- 
ers, all  the  stockholders  had  the  trustee  deed  the  property  to  the  bankrupt 
absolutely  and  thereafter  by  suit  the  title  was  quieted  in  the  bankrupt.  The 
court  below  held  the  decree  was  binding  and  that  the  bankruptcy  trustee  took 
title  free  from  any  trust;  but  the  reviewing  court  reversed  this  holding  and  de- 
clared that  the  trust  persisted  notwithstanding  the  decree,  since  the  trust  rela- 
tion had  been  subsequently  recognized  by  the  trustee. 

46.  In  re  Baudouine,  3  A.  B.  R.  55,  95  Fed.  536  (D.  C.  N.  Y.,  reversed  on 
question  of  jurisdiction,  in  3  A.  B.  R.  651,  101  Fed.  574,  C.  C.  A.  N.  Y.);  In  re 
Tififany,  13  A.  B.  R.  310,  138  Fed.  192  (D.  C.  N.  Y.) ;  Munroe  v.  Dewey,  4  A.  B. 
R  264  (Sup.  Jud.  Ct  Mass.);  In  re  McKay,  16  A.  B.  R.  238  (D.  C.  N.  Y.);  Mc- 
Naboe  v.  Marks,  16  A.  B.  R.  50,  135  Fed.  504  (C.  C.  A.  N.  Y.);  Butler  i;. 
Baudouine,  16  A.  B.  R.  238,  note  84  App.  Div.  (N.  Y.)  215,  affirmed  m  177  N. 
Y.  530.  As  to  validity  of  conditions  restricting  the  passing  of  property  to  a 
trustee  in  bankruptcy,  see  note  to  In  re  Baudouine,  3  A.  B.  R.  56, 
(D.  C.  N.  Y.).  Excuse  of  creditor  for  failing  to  recover  judgment,  that  bank- 
ruptcy court  had  enjoined  him,  held  insufficient.  Brown  v.  Barker,_  8  A.  B.  R. 
450  (Sup.  Ct.  N.  Y.  App.  Div;) ;  S.  C,  74  N.  Y.  Sup.  43.  However,  it  was  suffi- 
cient because  the  Bankrupt  Act  specifically  provides  for  precisely  the  restrawung 
order  granted  in  the  case.     See  Bankr.  Act,  §  11.  .  ■      •  r 

Other  Inalienable  Property.— Indian  lands  where,  until  the  expiration  ot  a 
term  of  twenty-five  years,  the  Indian  could  not  sell  or  transfer  the  land  nor 
could  the  land  be  levied  on.  In  re  Russie,  3  A.  3..  R.  6,  96  Fed.  603  (D.  C.  Ore.). 
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^xist  at  a  given  date  when  proceedings  are  instituted,  but  their  payment  may  be 
enforced  out  of  the  surplus  arising  in  the  future,  as  the  income  accrues  .and 
■becomes  payable.  The  right  to  such  future  surplus  is  not  indefinite  and  un- 
certain, even  though  the  surplus  itself  may  be  subject  to  the  fluctuations  >and 
•uncertainties  of  securities  and  of  the  continuance  of  the  beneficiary's  life. 
Williams  v.  Thorn,  70  N.  Y.  270.  It  is  not  impossible  to  conceive  of  cases 
where,  if  the  right  to  follow  and  secure  for  the  benefit  of  creditors  the  surplus 
of  such  an  income  does  not  pass  to  the  assignee  in  bankruptcy,  it  will  be  lost 
to  creditors  entirely,  through  the  discharge  of  the  bankrupt  from  his  debts." 


Unpaid  Stock  Subscriptions. 

§  976.  Unpaid  Stock  Subscriptions  Pass. — Unpaid  stock  subscrip- 
tions in  a  bankrupt  corporation  pass  to  the  trustee.*'' 

Allen  V.  Grant,  14  A.  B.  R.  349  (Sup.  Ct.  Ga.):  "The  trustee  in  bankruptcy 
-of  an  insolvent  corporation  may  sue  for  the  recovery  of  unpaid  subscription, 
not  only  where  the  subscription  is  payable  in  cash,  but  also  where  it  is  ex- 
pressly made  payable  in  specifics,  fraudulently  overvalued. 

"A  subscription  to  stock,  payable  in  specifics,  worth  not  more  than  10  per 
cent,  of  the  face  of  the  shares,  is  a  legal  fraud  upon  subsequent  creditors  of 
the  corporation,  who  may  look  to  the  authorized  capital  stock  as  a  trust  fund 
for  the  payment  of  their  debts. 

"A  transferee,  who  takes  such  shares  with  knowledge  that  they  have  been 
improperly  issued,  as  fully  paid-up,  becomes  liable  for  the  unpaid  subscription. 

"This  liability  can  be  enforced  by  the  trustee  in  bankruptcy.  For  while  he 
represents  the  corporation  in  a  sense,  he  also  represents  the  creditors." 

§  977.  Bankruptcy  Court  May  Make  "Call."— And  the  bankruptcy 
•court  has  jurisdiction  in  the  bankruptcy  proceedings  themselves,  to  make 
the  assessment  prerequisite  to  the  institution  of  suits  to  collect  the  unpaid 
stock  subscriptions.** 

Sawyer  v.  Upton,  17  Wall.  630:  "The  trustee  is  the  proper  one  to  make  the 
■call." 

Clevenger  v.  Moore,  12  A.  B.  R.  738  (N.  J.  Sup.  Ct.) :  "It  is  contended  that 
the  refusal  to  nonsuit  was  error  because  the  trustee  made  no  assessment,  but 
simply  demanded  the  whole  amount  due  upon  the  stock.  The  answer  to  this 
.is  that  the  trustee  followed  the   direction   of  the   order  of  the   United   States 

47.  In  re  Crystal  Springs  Bottling  Co.,  3  A.  B.  R.  194,  96  Fed.  945  (D.  C.  Vt.) ; 
inferentially.  In  re  Miller  Electrical  Maintenance  Co.,  6  A.  B.  R.  701,  111  Fed. 
515  (D.  C.  Pa.);  In  re  AutbmobHe  &  Motor  Co.,  15  A.  B.  R.  214  (D.  C.  N.  Y.); 
inferentially.  In  re  Morris  Arc  Lamp  Co.,  10  A.  B.  R.  569  (D.  C._Pa.)._ 

That  a  stockholder  who  is  also  a  creditor  may  not  offset  his  claim  against 
"his  liability  for  unpaid  stock  subscription,  see  post,  subject,  "Set-Off  and  Coun- 
terclaim," ch.  30,  div.  1,  subd.  "E,"  §  1185.  In  re  Goodman  Shoe  Co.,  8  A.  B. 
R.  200,  96  Fed.  949  (D.  C.  Pa.). 

48.  In  re  Miller  El".  Maint.  Co.,  6  A.  B.  R.  701,  111  Fed.  515  (D.  C.  Penna.) ; 
Hawkins  v.  Glenn,  131  U.  S.  328;  In  re  Crystal  Spring  Bottling  Co.,  3  A.  B.  R. 
19-1,  96  Fed.  945  (Vi.  C.  Vt.) ;  inferentially,  Allen  v.  Grant,  14  A.  B.  R.  349  (Sup. 
Ct -Ga,);  inferentially,  In  re  Morris  Arc  Lamp  Co.,  10  A.  B.  R.  569  (D.  C.  Pa.;. 
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District  Court,  which  had  jurisdiction  of  the  matter,  which  was  to  make  the- 
assessment  for  'the  whole  amount  remaining  unpaid  on  said  stock.'  The  decree 
recites  that  the  defendant  was  duly  notified  of  the  proceeding.  The  propriety 
or  validity  of  that  assessment  cannot'  be  questioned  coUatersdly." 

But  in  most  states  it  is  likely  the  bankruptcy  court  would  confine  itself 
to  directing  the  trustee  to  institute  or  maintain  the  ordinary  statutory  suits 
in  the  state  court  in  the  nature  of  equitable  actions  wherein  all  stockholders- 
are  brought  into  one  suit,  and  the  requisite  assessment  therein  ordered. 

One  case  holds  the  order  directing' the  trustee  to  bring  suit  is  a  sufficient 
"call." 

Allen  V.  Grant,  14  A.  B.  R.  349  (Sup.  Ct.  Ga.):  "The  order  of  the  bankruptcy 
court  directing  the  trustee  to  bring  suit  for  the  recovery  of  the  unpaid  sub- 
scriptions is  sufficiently  in  the  nature  of  a  call  or  assessment  to  authorize  the 
maintenance  of  a  suit  against  the  stockholders,  as  for  unpaid  subscriptions." 

One  case  holds,  but  erroneously,  that  the  Bankruptcy  Court  has  juris- 
diction to  entertain  such  suits.*^  This  is  clearly  contrary  to  the  law,  even 
as  it  stands  since  the  Amendment  of  1903. 

§  978.  Statutory  Secondary  Liability  of  Stockholders  Not  an  As- 
set.— But  the  statutory  secondary  liability  of  directors  and  stockholders- 
is  not  an  asset  of  the  corporation.^" 


Leaseholds. 

§  979.  Bankrupt  as  Landlord. — Of  course,  leaseholds  where  the  bank- 
rupt is  the  lessor  pass  to  his  trustee.  The  lessor's  adjudication  as  baj.k- 
rupt  does  not  sever  the  relation  of  landlord  and  tenant.^i 

§  980.  Bankrupt  as  Tenant. — Leaseholds  owned  by  the  bankrupt  as 
tenant  at  the  time  of  the  filing  of  the  petition,  and  which  contain  no  express- 
prohibition  upon  the  transfer  of  the  title,  pass  to  the  trustee. 

§  981.  Tenant's  Bankruptcy  Not  Ipso  Facto  Termination  of  Lease. 

— The  tenant's  adjudication  as  a  bankrupt  does  not  ipso  facto  terminate  the- 
lease,  nor  put  an  end  to  his  estate  in  the  leased  premises.^  ^ 

§  982.  Trustee  Not  Bound  to  Accept  Lease  as  Asset. — The  trus- 
tee need  not  accept  the  lease.^* 

49.  In  re  Crystal  Springs  Bottling  Co.,  3  A.  B.  R.  194,  96  Fed.  945  (D.  C.  Vt.).- 

50.  In  re  Crystal  Springs  Bottling  Co.,  3  A.  B.  R.  194,  96  Fed.  945  (D.  C.  'Vt.). 

51.  Obiter,  In  re  Hays,  9  A.  B.  R.  114,  117  Fed.  879  (D'.  C.  Ky.).   ♦ 

52.  See  ante,  §  653. 

53.  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.) ;  Bray  v.  Cobb,  3  A. 
B.  R.  788,  100  Fed.  370  (D.  C.  N.  Car.,  reversed,  on  other  grounds,  in  Cobb  f- 
Overman.  6  A.  B.  R.  324.  C.  C.  A.'). 
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Watson  V.  Merrill,  14  A.  B.  R.  454,  136  Fed.  359  (C.  C.  A.  Kas.) :  "The 
trustee  in  bankruptcy  has  the  option  to  asshme  or  renounce  the  leases  and 
other  executory  contracts  of  the  bankrupt,  as  he  may  deem  for  the  best  interest 
of  the  estate." 

§  983.  Entitled  to  Time  to  Accept  or  Reject. — The  trustee  has  a  rea- 
sonable time  within  which  to  make  up  his  mind  whether  he  will  accept  or 
reject  the  lease.^*  This  is  so  from  the  peculiar  nature  of  a  lease,  it  pos- 
sessing as  an  incident  the  burden  of  a  periodical  charge  for  the  payment 
over  to  the  landlord  of  the  rent  issuing  out  of  it.  To  accept  the  lease  then 
might  founder  the  entire  estate.  Accordingly,  the  trustee  has  a  reasonable 
time  after  the  adjudication  in  which  to  make  his  election.  What  consti- 
tutes a  reasonable  time  varies  of  course  with  the  facts  of  each  case.  And 
if  the  trustee  does  not  assume  the  lease,  some  eases  hold  the  bankrupt  re- 
mains liable  thereon.^  ^ 

At  any  rate,  if  he  does  not  assume  the  lease,  the  bankrupt  estate,  it  has 
been  held  in  some  cases,  is  not  liable  for  rent  thereafter.^® 

§  984.  Trustee's  Right  to  Occupy  Premises  for  Reasonable  Period. 

— The  trustee  may  continue  to  occupy  and  use  the  premises  fc«-  a  reason- 
able period,  sufficient  to  enable  him  to  remove  the  bankrupt's  property,  such 
right  being  analogous  to  the  similar  right  of  a  tenant  of  a  contingent  term 
upon  termination  of  the  term.  He  may  stay  there  long  enough  to  remove 
the  property  by  selling  it,  if  thereby  the  landlord  is  not  prejudiced. 

§  985.  Whether  Bound  to  Pay  Rent  Stipulated,  or  Only  for  Use  and 
Occupation. — The  trustee  does  not  thereby  become  bound  to  the  lease,  and 
will  be  liable  for  merely  the  reasonable  rent  for  the  use  of  the  premises 
[subject  to  his  right  to  occupy  free  of  charge  for  an  unexpired  portion  of 
a  term  for  which  the  landlord  may  hold  a  provable  claim,  in  accordance 
with  the  principles  stated  post,  §  992]  whilst  so  occupying  them  and  will 
not  become  liable  for  the  rent  stated  in  the  lease  itself,  for  to  make  him 
liable  for  the  stated  rent  would  be  to  bind  him  to  the  lease.s'' 

Inferentially,  Bray  v.   Cobb,   3   A.   B.   R.   788,   100   Fed.   270    (D.   C.   N.   Car.): 

Under  such  circumstances  it  would  be  chargeable  to  the  estate,  not  as   rent 

under  bankrupt's   contract   but   as    costs    and    expenses    of    administrating   the 

same.    *    *    *     If  he  did  so  jise  the  bank  he  or  the  estate  would  be  chargeable 

with  the  rent  for  the  time  it  was  used."    This  case  was  reversed,  but  on  other 

,i|iss      grounds,  in  Cobb  v.  Overman,  6  A.   B.  R.  324   (C.  C.  A.). 

■  ■":         In  re  Jefferson,  2  A.  B.   R.  206,  93   Fed.   948   (D.   C.   Ky.) :     "The  duties  of 

54.  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.). 

55.  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.). 

56.  Bray  v.  Cobb,  3  A.  B.  R.  788,  100  Fed.  270  (D.  C.  N.  Car.,  reversed  in  Cobb 
V.  Overman,  6  A.  B.  R.  324,  C.  C.  A.). 

57.  In  re  Luckenbill,  11  A.  B.  R.  455,  127  Fed.  984  (D.  C.  Pa.).  Nevertheless, 
the  rent  stipulated  in  the  lease  should  be  accepted  as  the  measure  of  the  reason- 
able worth  of  the  use  and  occupation,  in  the  absence  of  clear  showing  of  un- 
reasonableness.    See  post,  "Costs  of  Administration,"  §  2035. 
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the  trustee  of  the  bankrupt  are  clearly  defined  by  §  47  of  the  act,  and  can  in 
no  way  be  construed  as  making  him  the  tenant,  nor  as  authorizing'  the  estate 
to  be  a  tenant  of  the  landlord  under  the  lease,  however  much  the  trustee  may 
become  such  by  express  or  implied  agreement  with  the  landlord  for  the  short 
time  he  may  be  compelled  to  occupy  the  premises  in  the  discharge  of  the 
duties  of  trustee.  He  should,  of  course,  for  that  time  pay  rent,  and  it  should 
be  treated  as  part  of  the  expense  of  administering  the  trust  estate." 

§  986.  Previous  Forfeiture  Not  Nullified  by  Tenant's  Bankruptcy^ 

— The  landlord's  previous  exercise  of  the  right  to  forfeit  the  lease  is  not 
avoided  b'y  the  tenant's  bankruptcy.^' 

§  987.  Covenants  of  Forfeiture  for  Assigning  or  Subletting,  Not 
Violated  by  Bankruptcy. — The  trustee  will  get  the  title,  although  tlie 
lease  itself  may  contain  conditions  against  subletting  or  assigning  the  lease- 
hold or  may  contain  the  right  of  forfeiture  or  re-entry  therefor.  Such  con- 
ditions refer  to  the  voluntary  acts  of  the  lessee  in  subletting  and  assigning 
the  lease ;  and,  even  if  an  assignment  for  the  benefit  of  creditors  might 
break  the  condition,  bankruptcy  itself  certainly  vsfould  not  so  operate,  for 
the  title  in  bankruptcy  passes  purely  by  operation  of  law  and  not  by  volun- 
tary act,  as  it  does  in  the  case  of  a  voluntary  assignment.  The  trustee  4s 
vested  with  the  title,  but  not  by  "assignment."^^ 

In  re  Bush,  11  A.  B.  R.  415,  136  Fed.  878  (D.  C.  R.  I.):  "The  clause  in 
question  is  not  the  equivalent  of  an  express  provision  declaring  the  lease  void 
in  case  of  bankruptcy,  and  it  is  not  applicable  to  assigns  by  operation  of  law, 
or  to.  their  immediate  vendees." 

Doe  V.  Bevan,  3  Maule  &  Selw.,353:  "Lord  EHenborough  said:  'The  courts 
have  construed  it  to  mean  voluntary  assigns  as  contradistinguished  from 
assigns  by  operation  of  law  and  further  than  that,  that  the  immediate  vendee 
from  the  assigns  in  law  is  not  within  the  proviso;  the  reason  of  which  is  that 
the  assignee  in  law  cannot  be  incumbered  with  the  engagements  belonging  to 
•  the  property  he  takes,  such  as  in  this  case  the  carrying  on  the  bankrupt's  trade 
in  the  public  house,  which  is  a  strong  instance.  In  such  cases,  therefore,  the 
law  must  allow  the  assignee  to  dive&t  himself  of  the  property  and  convert  it 
into   a  fund  for  the  benefit  of  creditors.' 

"L,e  Blanc,  J.,  said:  'There  can  be  no  doubt  that  the  lessee  might  have 
relieved  himself   from   all   inconvenience   by   expressly   providing  in  the  lease 

58.  Lindeke  v.  Associates  Realty  Co.,  17  A.  B.  R.  215,  146  Fed.  630  (C.  C.  A. 
Minn.).  Covenant  in  long  term  lease,  to  build,  cvn  penalty  of  forfeiture;  for- 
feiture declared  before  bankruptcy. 

59.  In  re  Thiessen,  2  N.  B.  N.  &  R.  628;  also,  625  (D.  C.  Neb.,  and  Ref.  Neb.); 
In  re  Gose,  3  N.  B.  R.  &  R.  840  (Ref.  Ohio).  Covenants  against  assignment  and 
underletting  contained  in  leases  having  the  force  of  conditions  are  not  favored 
by  the  courts.     Gazley  v.  Williams,  17  A.  B.  R.  253  (C.  C,  A.  Ohio).  .    . 

This  attitude  of  disfavor,  however,  does  not  permit  resort  to'  sophistical 
reasoning  to  read  out  of  such  a  covenant  that  which  it  really  contains.  It 
simply  requires  that  what  is  claimed  to  be  within  it  shall  be  clearly  and  mani- 
festly so  and  that  if  there  is  a  felt  doubt  as  to  its  being  within  it,  that  it  be 
excluded  therefrom.  The  cases  go  very  far  towards  holding  that  the  mere 
letter  of  the  covenant  is  controlling.  Gazley  v.  Williams,  17  A.  B.  R.  253  (U 
C.  A.  Ohio).  ^  ,  ^    ,      „ 

Rights  of  landlord  may  be  determined  in  advance  of  sale  of  lease,  uazley  ii. 
Williams.  17  A.  B.  R.  253  CC.  C.  A.  Ohio). 
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that  if  the  lessee  should  become  bankrupt  or  shall  deposit  the  lease  with  any 
one  then  the  lease  should  be  void.' 

"And  again:  'It  is  clear  that  there  has  been  no  assignment  by  the  lessee 
himself:  it  is  also  clear  that  the  lessee's  becoming:  bankrupt  is  not  a  breach, 
but  the  assignees  under  the  commission  have  assigned.  They  were  bound  to 
assign  because  they  took  only  as  trustees  for  the  purpose  of  disposing  of  the 
property  to  the  best  advantage  for  the  benefit  of  creditors;  and  they  are  com- 
pelled under  the  order  of  the  court  of  chancery  to  sell  it  in  discharge  of  the 
debt  of  Whitbread  &  Co.' 

"Bayley,  J.,  said:  'It  has  never  been  considered  that  the  lessee's  becoming 
bankrupt  was  an  avoiding  of  the  lease  within  this  proviso;  and  if  it  is  not,  what 
act  has  the, lessee  done  to  avoid  it?  All  that  has  followed  upon  the  bankruptcy 
is  not  by  his  act,  but  by  operation  of  the  law  transferring  his  property  to  his 
assignees.  Then  shall  the  assignees  have  capacity  to  take  it  and  yet  not  to 
dispose  of  it;  shall  they  take  it  only  for  their  own  benefit  or  be  obliged  to 
retain  it  in  their  hands  to  the  prejudice  of  the  creditors  for  whose  benefit  the 
law  originally  cast  it  upon  them?     Undoubtedly  that  can  never  be.'  " 

Impliedly,  In  re  Adams,  14  A.  B.  R.  23,  143  Fed.  142  (D.  C.  Conn.):  "The 
trustee  takes  the  premises  by  operation  of  law,  and  the  bankrupt  has  in  no  sense 
violated  the  provisions  of  the  lease  by  his  proceedings.  He  assigned  nothing, 
transferred   nothing,   conveyed   nothing." 

This  is  SO,  even  though  a  general  assignment  preceded  the  bankruptcy, 
for  the  trustee  does  not  take  under  the  assignment,  but  in  denial  of  its 
validity. 

In  re  Bush,  11  A.  B.  R.  417,  126  Fed.  878  (D.  C.  R.  I.):  "Counsel  for  the 
lessor  concedes  that,  where  an  involuntary  bankrupt  is  tenant  under  a  lease 
containing  a  covenant  against  assignment,  an  adjudication  in  bankruptcy  is 
not  a  breach,  and  that  the  lease  passes  to  the  trustee.  He  makes  the  dis- 
tinction that  the  transfer  is  effected  by  operation  of  law,  and  not  by  the 
voluntary  act  of  the  bankrupt.  But  the  title  to  this  lease  which  the  creditors 
seek  to  preserve  is  not  a  title  arising  under  the  voluntary  act  of  the  bankrupt- 
that  is,  the  general  assignment — but  a  title  which,  by  operation  of  law,  vests 
ill  the  trustee  despite  the  general  assignment.  To  constitute  a  breach  of 
covenant  not  to  assign,  a  valid  assignment  carrying  the  legal  estate  is  required. 
If  the  assignment  is  void  as  an  act  of  bankruptcy,  it  will  not  constitute  a  breach." 

§  988.  Leasehold  Liberated  from  Forfeiture  Clause. — Where  the 
title  to  the  leasehold  thu^  passes  by  operation  of  law,  it  passes  freed  from 
the  clause  of  forfeiture,  and  may  thereafter  be  sold  and  assigned  by  the 
trustee  and  perhaps,  also,  by  the  purchaser  who  buys  it  from  the  trustee.®** 

Compare,  suggestively,  although  not  directly  in  point,  Lindeke  v.  Associates 
Realty  Co.,  17  A.  B.  R.  227  (C.  C.  A.  Minn.) :  "The  purchaser  of  the  leasehold 
interest  under  the  sale  by  the  trustees  in  bankruptcy  would  not  be  liable  for 
any  antecedent  breach  of  the  covenant  to  build;  and  if  the  claim  for  damages 
therefor  were  liquidated  and  allowed  in  the  bankruptcy  proceedings,  in  any 
view  the  purchaser  would  take  the  property  unburdened  of  the  building  cove- 
nant." 

Compare,  Gazlay  v.  Williams,  17  A.  B.  R.  252  (C.  C.  A.  Ohio) :    "The  appellee 

60.  Goodbehere  v.  Bevan,  3  M.  &  S.  383;  obiter,  Bemis  v.  Wilder,  100  Mass. 
446  (1868);  In  re  Bush,  11  A.  B.  R.  417,  126  Fed.  878  CD.  C.  R.  I.'). 
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maintains,  on  several  grounds,  that  a  sale  by  him  of  the  leasehold  estate  for 
the  benefit  of  creditors  will  not  work  a  forfeiture  thereof.  He  contends  that 
this  case  comes  within  the  rule  laid  down  in  Dumpor's  Case,  4  Coke  119b 
(1  Smith's  Lead.  Cases  15).  That  rule  is  that  where  a  lease  is  upon  a  proviso 
that  the  lessee  shall  not  alien  without  the  special  license  of  the  lessors,  if  the 
license  is  once  given,  the  condition  is  annulled,  removed  or  destroyed,  that  is, 
has  spent  its  force,  so  that  it  can  have  no  effect  on  a  subsequent  alienation. 
Here  the  interest  of  Kueny,  the  original  lessee,  was  sold  to  said  Brown  by  the 
procurement  of  appellants.  This,  it  is  urged,  exhausts  the  condition  and 
brings  the  case  within  the  rule  stated." 

§  989.  Bankruptcy  Works  Forfeiture,  if  Specifically  Provided. 

— A  distinct  and  unequivocal  condition  of  the  lease  forfeiting  the  residue 
of  the  term,  in  case  the  lessee  become  a  bankrupt,  will  cause  a  forfeiture, 
provided  steps  be  taken  to  declare  the  forfeiture.^^ 

§  99Q.  But  if  Specific  Method  Stipulated,  Such  Method  Alone  Ef- 
fective.— But  if  the  lease  provides  that  the  forfeiture  shall  be  declared  in 
a  certain  way,  as,  by  re-entry,  that  method  must  be  pursued,  and  if  the 
landlord  is  prevented  from  enforcing  his  rights  in  the  manner  prescribed, 
the  lease  cannot  be  forfeited.''^ 

§  991.  Where   Future  Rent  Already  Paid,   Leasehold  Passes. — 

Where  the  future  rent  is  already  paid  the  leasehold  of  course  passes  at 
once.^* 

§  992.  Receiver  or  Trustee  Occupy  Free,  for  Any  Period  for 
Which  Landlord  Holds  Provable  Claim. — Where  the  future  rent  is 
payable  in  advance  and  falls  due  before  the  bankruptcy,  but  is  not  paid, 
and  the  tenant  has  continued  occupancy  without  the  landlord  having  taken 
any  steps  to  declare  a  forfeiture,  the  use  of  the  premises  for  the  period 
covered  by  the  installment  thus  falling  due,  nevertheless,  likewise  passes  to 
the  trustee  free  of  charge,  the  landlord  simply  having  his  provable  claim 
against  the  estate  for  the  rent  thus  due  before  bankruptcy.®* 

61.  Impliedly,  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.).  But 
.quaere,  Wilson  v.  Penna.  Trust  Co.,  8  A.  B.  R.  196,  114  Fed.  742  (C.  C.  A. 
Penna.) :  "Notwithstanding  the  ruling  in  Piatt  v.  Johnson,  168  Pa.  47,  31  Atl. 
935,  47  Am.  St.  Rep.  877,  upholding  as  valid  a  provision  in  a  lease  that  the  en- 
tire rent  for  the  balance  of  the  term  should  become  due  if  the  lessee  should  be- 
come embarrassed,  or  make  an  assignment  for  the  benefit  of  creditors,  or  be 
sold  out  by  sheriff's  sale,  it  may  well  be  doubted  whether  the  stipulation  here 
making  the  whole  rent  for  the  whole  term  due  and  payable  if  the  lessee  'shall 
become  a  bankrupt'  is  enforceable  as  against  the  provisions  of  the  Bankrupt 
Act " 

62.  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.). 

63.  Obiter,  In  re  Ells,  3  A.  B.  R.  564,  98  Fed.  967  (D.  C.  Mass.). 

64.  In  re  Mitchell,  8  A.  B.  R.  324,  116  Fed.  87  (D.  C.  Cal.) ;  compare,  im- 
pliedly, Wilson  V.  Penna.  Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C.  A.  Pa.). 

Re-entry  clause  gives  no  lien  on  proceeds  of  sale  of  leasehold:  And  the 
landlord  has  no  lien  for  such  over  due  rent  upon  the  proceeds  of  the  trustee's 
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But  where  all  the  remaining  rent  is  to  become  due  upon  default  or  bank- 
ruptcy and  where  at  the  same  time  default  and  bankruptcy  are  stipulated 
to  forfeit  the  lease,  the  landlord  cannot  insist  upon  his  claim  or  lien  for 
the  future  rent,  and  at  the  same  time  declare  a  forfeiture  or  make  re-entry. 

Wilson  V.  Penna.  Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C.  A.  Penna.): 
^'Assuming  the  validity  of  the  stipulation  where  the  lessee  is  adjudged  a  bank- 
rupt, these  consequences  would  follow  its  enforcement.  In  the  first  place,  under 
tke  Pennsylvania  act  of  1836  the  landlord  would  be  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  of  sale  of  the  tenant's  goods  upon  the  demised 
premises  to  the  extent  of  one  year's  rent.  Longstreth  v.  Pennock,  20  Wall. 
575,  22  L.  Ed.  451.  Secondly,  the  rent  for  the  entire  residue  of  the  term  would 
be  provable  as  an  unpreferred  debt,  entitled  only  to  a  pro  rata  dividend,  and  the 
-unexpired  portion  of  the  term  would  become  an  asset  of  the  bankrupt's  estate, 
to  be  disposed  of  by  the  trustee  in  bankruptcy  for  the  benefit  of  the  estate. 
The  latter  result,  however,  this  claimant  repudiated  altogether.  He  sought  a 
partial  and  one-sided  enforcement  of  the  stipulation.  He  attempted  to  secure 
a  preference  for  one  year's  rent,  and  at  the  same  time  retain  his  interest  as 
landlord  unimpaired  in  the  residue  of  the  term." 

§  993.  Rents  of  Mortgaged  Premises,  Uncollected  or  Accruing 
after  Bankruptcy. — Rents  of  mortgaged  property  accruing  after  bank- 
ruptcy, also  rents  accruing  beforehand  but  uncollected  at  the  time  of  bank- 
ruptcy, or  collected  but  still  in  the  bankrupt's  hands,  all  pass  to  the  trustee 
cf  the  bankrupt  mortgagor,  in  the  absence  of  any  clause  in  the  mortgage 
including  the  rents,  or  of  any  other  contract  giving  the  mortgagee  the  right 
thereto,  unless  and  until  the  mortgagee  has  taken  steps  to  sequester  the 
rents  by  the  appointment  of  a  receiver,  or  otherwise,  in  the  bankruptcy 
court.^5 

sale  of  the  leasehold  by  virtue  of  any  mere  re-entry  clause  in  the  lease  itself. 
In  re  Ruppel,  3  A.  B.  R.  233,  97  Fed.  778  (D.  C.  Penna.). 

Trustee  of  Bankrupt  Tenant  Cannot  Perfect  Landlord's  Lien. — Trustee  i-i 
bankruptcy  of  tenant  cannot  perfect  lien  in  favor  of  landlord:  he  does  not 
represent  secured  creditors  except  in  the  capacity  of  mere  custodian.,  Goldman 
■V.  Smith,  2  A.  B.  R.  104  (Ref.  Ky.). 

Trustee  has  right  to  have  crops  under  a  lease  on  shares  where  tenant  becomes 
bankrupt.  In  re  Luckenbill,  11  A.  B.  R.  455,  137  Fed.  984  (D.  C.  Penna.) ;  In  re 
Barrow,  3  A.  B.  R.  414,  98  Fed.  582  (D.  C.  Va.). 

65.  In  re  Cass,  6  A.  B.  R.  722  (Ref.  Ohio) ;  In  re  Dole,  7  A.  B.  R.  21,  110  Fed. 
«26  (D.  C.  Vt.);  Elmore  v.  Symonds,  183  Mass.  331,  67  N.  E.  314;  impliedly,  In 
re  HoUenfeltz,  3  A.  B.  R.  499  (D.  C.  Iowa) ;  obiter.  In  re  Force,  4  A.  B.  R.  116 
(Ref.  Mass.);  (1867)  In  re  Shedaker,  4  N.  B.  Reg.  168;  (1867)  Foster  v.  Rhodes, 
10  N.  B.  Reg.  523;  (1867)  In  re  Bennett,  Fed.  Cases  1,313,  12  N.  B.  Reg.  257. 
Draft  drawn  by  landlord  on  agent  for  future  rents  to  be  collected  by  agent 
and  discounted  at  bank  has  been  held  to  be  an  equitable  assignment  of  the 
rents  and  to  be  good  against  landlord's  trustee  in  bankruptcy.  In  re  Oliver,  13 
A.  B.  R.  694,  132  Fed.  588  (D.  C.  Tex.). 

Under  a  mortgage,  which,  after  the  usual  provision  giving  the  holder  a  right 
to  a  receiver  of  the  rents  and  profits  of  the  premises,  provided  "And  the  said 
rents  and  profit  are  hereby,  in  the  event  of  any  default  or  defaults  in  the  pay- 
ment of  said  principal  or  interest  assigned  to  the  holder  of  this  mortgage,"* 
the  holder  is  a  mere  pledgee  of  the  rents,  to  which  he  does  not  become  entitled 
until  after  his  application  for  a  receiver  has  been  granted  and  the  receiver  has 
made  demand.    In  re  Banner.  18  A.  B.  R.  61.  149  Fed.  936  (D.  C.  N.  Y.). 
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In  re  Chase,  13  A.  B.  R.  294,  134  Fed.  753  (D.  C.  Mass.):  "Ordinarily  the 
mortgagor  is  entitled  to  rents  and  profits  accrued  up, to  the  time  that  the 
mortgagee  enters  or  brings  his  right  of  entry  or  his  bill  to  foreclosure,  and. 
this  right  inheres  in  a  trustee  in  bankruptcy.  *  *  *  There  may  be  excep- 
tioiial  cases  where  a  court  of  bankruptcy,  proceeding  upon  equitable  considera- 
tions, will  treat  some  informal  attempt  by  the  mortgagee  to  obtain  possession 
of  the  mortgaged  property  as  the  equivalent  of  a  bill  in  equity  and  the  appoint- 
ment of  a  receiver.'' 

In  re  Banner,  18  A.  B.  R.  64,  149  Fed.  936  (D.  C.  N.  Y.) :  "I  therefore  follow 
.Freedman's-  Sav.  Co.  v.  Shepherd,  127  U.  S.  at  page  502,  holding  that  it  is 
'competent  for  the  parties  to  provide  in  the  mortgage  for  the  payment  of  rents- 
and  profits  to  the  mortgagee  while  the  mortgagor  remains  in  possession.  But 
when  the  mortgage  contains  no  such  provision,  and  even  where  the  income  is 
expressly  pledged  as  security  for  the  mortgage  debt,  with  the  right  in  the 
mortgagee  to  take  possession  upon  the  failure  of  the  mortgagor  to  perform  the 
conditions  of  the  mortgage,  the  general  rule  is  that  the  mortgagee  is  not 
entitled  to  the  rents  and  profits  of  the  mortgaged  premises  until  he  takes  actual 
possession,  or  until  possession  is  taken  in  his  behalf  by  a  receiver,  or  until 
in  proper  form  he  demands  and  is  refused  possession.'  This  I  believe  is  the 
true  view.  That  a  mortgagee  out  of  possession  can,  upon  the  instant  of  a 
default  in  mortgage  interest,  become  to  all-  intents  a  landlord  of  the  mortgaged 
building,  seems  to  me  something  not  to  be  encouraged.  The  form  of  words 
tised  in  this  mortgage  operated  merely  as  a  pledge  of  the  rents,  to  which  the 
pledgee  does  not  become  entitled  until  he  asserts  his  right  and  in  some  legaP 
form  endeavors  to  reduce  the  pledge  to  possession.  An  application  for  a 
receivership,  followed  by  due  demand,  is  such  an  appropriate  form;  and  this 
form  was  followed  within  a  few  days  after  the  appointment  of  the  State  court 
receiver,  to  wit,  on  or  about  September  1,  1906." 


Contracts  for  Bankrupt's  Personal  Services;  Unscheduled  anp 
CoNCEAivED  Property;  Fixtures;  Encumbered  Property  an& 
Other  Property  Passing  and  Not  Passing. 

§  994.  Uncompleted  Contracts  Involvin?;  Personal  Skill  or  Con- 
fidence.— Uncompleted  contracts  for  personal  services  or  for  the  exercise 
of  skill,  who-ein  trust  and  confidence  are  reposed  or  reliance  had  on  skill, 
cio  not  pass.^^ 

In  re  McBride  &  Co.,  12  A.  B.  R.  83,  132  Fed.  285  (Ref.  N.  Y.):  "After 
a  careful  consideration  of  the  terms  of  the  contract  and  the  evidence  adduced, 
1  am  of  the  opinion  that  the  claimant  is  entitled  to  the  copyrights  in  question 
because  I  must  find  on  the  facts  and  law  that  the  contract  was  a  personal 
engagement  between  author  and  publisher,  involving  trust  and  confidence  which 
cannot  be  assigned  or  delegated  to  another  without  the  author's  consent." 

Jetter  Brew.  Co.  v.  Scollan,  15  A.  B.  R.  300  (Sup.  Ct.  N.  Y.  App.) :  "The- 
assignability  of  a  contract,  in  general,  depends,  upon  its  nature  and  the  char- 
acter of  the  obligation  assumed;  and  when  the  contract  is  one  for  services,  or 
the  delivery  of  manufactured  goods  requiring  science  or  peculiar  qualification 

66.    Compare,  In  re  McAdam,  3  A.  B.  R.  417  (D.  C.  N.  Y.). 
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the  contract  will  not  be  held  to  be  assignable  without  the  consent  of  the  party 
sought  to  be  held  thereby."  This  was  a  case  of  a  contract  for  the  purchase 
of  goods  made  by  a  particular  manufacturer,  namely,  an  agreement  to  buy 
"landlord's  beer." 

Thus  a  contract  of  agency  between  an  insurance  company  and  its  general 
agent  does  not  pass.®'' 

Obiter,  In  re  Wright,  18  A.  B.  R.  199,  151  Fed.  361  (D.  C.  N.  Y.) :  "That 
the  contract  in  question  is  declaratory  of  the  relations  of  personal  confidence 
between  the  bankrupt  and  the  insurance  company  is  undoubted,  and  that  a 
contract  which  involves  the  capacity  of  either  or  both  parties  to  perform  the 
conditions   iiiHJOsed  cannot  be  assigned,   is   well   settled." 

But  commissions  on  renewal  premiums  accruing  after  the  bankruptcy  on 
policies  written  beforehand,  will  pass,  because  they  are  assignable. 

In  re  Wright,  18  A.  B.  R.  199,  151  Fed.  361  (D.  C.  N.  Y.,  reversing  16  A.  B.  R. 
778) :  "The  vital  question  in  this  case,  however,  depends  upon  another  principle, 
to  wit,  whether  the  bankrupt,  Wright,  can  assign  his  commissions  on  renewal 
premiums  to  accrue  annually  in  the  future  or  the  right  to  compel  the  insurance 
company  to  pay  the  same  when  they  accrue.  Concededly,  if  the  commissions 
in  question  are  assignable  by  the  bankrupt,  or  are  subject  to  levy  and  sale  pur- 
suant to  judgment  and  execution  against  him,  they  constitute  'property,'  as  that 
term  is  legally  defined,  and  the  trustee  in  bankruptcy  is  vested  by  operation 
of  law  with  the  title  of  the  bankrupt.  That  payment  of  the  commissions, 
according  to  the  terms  of  the  contract,  depended  upon  the  future  payment  o£ 
renewal  premiums  by  policy  holders,  and  in  a  sense  were  contingent,  is  not 
thought  of  material  importance.  Evidence  was  given  to  show  that  customarily 
about  75  per  cent,  of  the  renewal  premiums  were  paid.  Hence,  notwithstanding 
the  element  of  contingency,  the  amount  of  the  commissions  to  become  due  is 
determinable  with  reasonable  certainty.  I  am  unable  to  conceive  upon  what 
basis  the  confidential  character  of  the  contract  will  be  destroyed,  if  the  com- 
missions of  renewal  premiums  were  set  aside  for  the  benefit  of  the  general 
creditors,  or  when  payable  should  be  turned  over  to  the  trustee  instead  of  to 
the  bankrupt.  The  contract  of  employment,  as  I  view  it,  will  be  destroyed 
only  in  case  the  bankrupt  fails  to  faithfully  discharge  his  duties  or  violates  a. 
material  covenant  contained  therein." 

§  995.  Personal  Right  to  Purchase,  Not  Transferable. — A  personal 
right  to  purchase,  not  transferable,  does  not  pass  to  creditors.**^ 

§  996.  Property  Not  Scheduled,  or  Concealed  Otherwise,  Passes, 

— Property  belonging  to  the  estate  but  not  scheduled  by  the  bankrupt  will 
nevertheless  pass;**  likewise  property  concealed  from  the  trustee  until  the 
estate  is  closed ;  its  title  does  not  revest  in  the  bankrupt.'^* 

§  997.  Property  Sold  on  Conditional  Sale  with  Power  to  Sell  in 
Usual    Course. — Property     sold     on     conditional     sale     to    the     bank- 
er.  In  re  Wright,  16  A.  B.  R.  778  (Ref.  N.  Y.).     See  post,  §  1131. 

68.  In  re  Hansen,  5  A.  B.  R.  747,  107  Fed.  352  (D.  C.  Ore.). 

69.  Rand  v.  Iowa  Central  Ry.  Co.,  13  A.  B.  R.  164  (Sup.  Ct.  N.  Y.  App    Div)v 

70.  Fowler  v.  Jenks.  11  A.  B.  R.  355  (Minn.). 
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rupt,  with  power  in  the  bankrupt  to  sell  the  same  again  in  the  usual  course 
of  trade,  passes  to  the  bankrupt's  trusteeJ^ 

§  998.  Property  Belonging  te  Bankrupt  by  Marital  or  Parental 
night. — Property  belonging  to  the  bankrupt  by  virtue  of  marital  or  paren- 
tal rights  passes  to  the  trustee,  as,  for  instance,  the  product  of  a  wife's 
lands,  in  States  where  the  husband  is  entitled  thereto  by  virtue  @f  his 
marital  rights.'' ^ 

But  tl]e  earnings  of  an  emancipated  minor  child  of  the  bankrupt  do  not 
pass.''^ 

§  999.  Encumbered  Property  Passes. — Property  encumbered  with 
liens  passes  to  the  trustee,  subject  to  the  liens  according  to  their  va- 
Iklity. 

Thus,  money  due  on  building  or  paving  contracts  passes,  subject  to  lien.''* 

Likewise,  real  estate  encumbered  with  liens  passes.''^ 

§  1000.  Fixtures  May  Pass. — Fixtures  may  or  may  not  pass,  according 
to  circumstances.^® 

§  1001.  Stocks,  Bonds,  Commercial  Paper,  Mortgages,  Merchan- 
dise, etc.,  Pass. — Stocks,  bonds  and  other  securities;  also  all  kinds  of 
merchandise,  also,  funds  in  bank;  also,  commercial  paper  owned  by  the 
bankrupt;  also,  mortgages,  and,  in  short,  any  and  all  the  numerous  forms 
of  transferable  property  or  property  that  can  be  levied  on  at  the  time  of  the 
filing  of  the  petition ;  they  all  pass  to  the  trustee. 


Life  Insurance  Policies  as  Assets. 

§  1002.  Life  Insurance  Policies  as  Assets. — Among  the  assets  passing 
to  the  trustee  in  bankruptcy  under  class  S,  §  70,  as  being  property  which, 
prior  to  the  filing  of  the  petition,  the  bankrupt  could  by  some  means  have 
transferred,  or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him,  are  life  insurance  policies,  wherein  the  bankrupt  or  his 
estate  is  the  beneficiary,  either  absolutely,  conditionally  or  contingently,  or 
vwherein  he  has  reserved  the  right  to  change  the  beneficiary  at  will.  Such 
policies  constitute  property  of  the  bankrupt,  although  the  bankrupt's  inter- 
lest  in  them  may  be  contingent  and  remote.    They  also  constitute  property 

T-.  In  re  Howland,  6  A.  B.  R.  495,  109  Fed.  896  (D.  C.  N.  Y.). 

72.  In  re  Rooney,  6  A.  B.  R.  478,  109  Fed.  601  (D.  C.  Vt.) ;  compare,  In  re 
Marsh,  6  A.  B.  R.  537  (D.  C.  Vt). 

73.  In  re  Dunavant,  3  A.  B.  R.  41,  96  Fed.  542  (D.  C.  N.  Car.). 

74.  In  re  Cramond,  17  A.  B.  R.  22,  145  Fed.  966  (D.  C.  N.  Y.). 

75.  In  re  Noel,  14  A.  B.  V.    715,  137  Fed.  694  (D.  C.  Md.). 

See  further,  for  this  subiect,  the  various  subjects  under  the  topic  of  "What 
Title  Does  the  Trustee  Take?"  post,  ch.  XXX. 

76.  Compare,  In  re  Smith,  9  A.  B.  R.  590,  121  Fed,  1014  (D.  C.  R.  I.);  com- 
onre.  Tn  re  Clark  &  Co.:  9  A.  B.  R.  252.  118  Fed.  358   iV).  C.  Pa.1. 
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that  be  could,  by  some  means,  have  transferred.  Certain  of  sucb  policies 
might  even  have  been  subjected  to  a  creditor's  claim  by  legal  proceedings. 

Thus,  policies  of  life  insurance  reserving  to  the  insured  the  right  to 
change  at  pleasure  the  beneficiary,  although  made  payable  to  the  wife  and 
not  to  the  debtor's  estate,  nevertbeless  will  pass  to  the  insured's  trustee  in 
bankruptcy,  for  at  any  time  the  insured  could  "transfer"  the  beneficial  in- 
terest in  the  policy  to  whomsoever  he  would,  by  changing  the  beneficiary. 

Thus,  the  rule  is  that  life  insurance  policies  on  the  bankrupt's  life  which 
are  not  exempted  by  the  state  law  and  which  are  payable  either  absolutely,, 
conditionally  or  contingently,  in  whole  or  in  part,  to  the  bankrupt  himself  or 
to  his  estate  or  personal  representatives,  or  in  which  he  has  reserved  the 
right  to  change  the  beneficiary,  pass,  to  the  extent  of  such  absolute,  condi- 
tional, partial  or  contingent  interest,  to  the  trustee  in  bankruptcy;  but,  if 
they  have  either  by  contract  or  by  negotiation  with  the  insurer  a  cash  sur- 
render value,  they  are  redeemable  by  the  bankrupt  by  the  payment  or  secui  - 
ing  of  payment  to  the  trustee  of  the  cash  surrender  value  within  thirty  days 
after  the  trustee  is  notified  by  the  company  of  such  value.'''' 

§  1003.  Policies  Exempt  by  State  Law  Do  Not  Pass. — Policies  ex- 
empt by  State  law  do  not  pass,  even  if  payable  to.  the  bankrupt  or  his  estate 
and  have  cash  surrender  value  and  are  not  redeemed,  the  State  exemption 
laws,  by  virtue  of  §  6  and  §  70  (a)  of  the  Bankruptcy  Act,  controlling  all 
other  sections  of  the  act.''* 

Pdsifer  v.  Hussey,  9  A.  B.  R.  657,  97  Me.  434:  "By  the  laws  of  Maine 
*  *  *  this  insurance  is  exempt  from  the  claims  of  creditors,  also  by  the 
Bankruptcy  Act   of   1898. 

"The  Bankrupt  Act  of  1898  provides,  in  §  6,  that  the  'act  shall  not  affect  the 
allowance  to  bankrupts  of  the  exemptions  which  are  prescribed  by  the  State 
laws.'  And  §  70  of  the-  Bankrupt  Act  provides  that  the  trustee  of  the  bank- 
rupt shall  'be  vested  by  operation  of  law  with  the  title  of  the  bankrupt  *  *  * 
except  in  so  far  as  it  is  to  property  which  is  exempt,'  to  various  enumerated 
kinds  of  property  and  to  'property  which  prior  to  the  filing  of  the  petition  he 
could  by  any  means  have  transferred,  or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him.'  Held,  that  this  clause  must  be 
construed  in  the  light  of  the  terms  in  the  earlier  part  of  the  same  section 
which  excepts  exempted  property.  Any  other  construction  would  annihilate 
all  the  exemptions   especially  provided  for  in  the  act." 

Holden  v.  Stratton,  14  A.  B.  R.  94,  198  U.  S.  202:  "As  we  have  said,  §  6  of 
the  Act  adopts,  for  the  purposes  of  the  bankruptcy  proceedings,  the  exemptions 
allowed  by  the  laws   of  the   several   States.     *     *     * 

"It  is  beyond  controversy  that  if  the  section  just  quoted  stood  alone,  thr^ 
poHcies  in  question  would  be  exempt  under  the  Bankrupt  Act.     The  contentior* 

77.  Bankr.  Act,  §  70  (a),  70  (a)  (5). 

78.  Steele  v.  Buell,  5  A.  B.  R.  165,  104  Fed.  968  (C.  C.  A.  Iowa,  reversinff 
In  re  Steele,  3  A.  B.  R.  549) ;  contra,  In  re  Scheld,  5  A.  B.  R.  102,  104  Fed.  870 
(C.  C.  A.);  contra,  In  re  Lange,  1  A.  B.  R.  189,  91  Fed.  361  (D.  C.  Iowa,,  re- 
versing 1  A.  B.  R:  187).  Instance,  not  exempt;  semi-tontine  policy  payable  tc 
wife  if  bankrupt  dies  during  tontine  period,  is  not  exempt  to  him  in  New  York, 
until  exoiration  of  tontine  period.  In  re  Phelps,  15  A.  B.  R.  170  (Ref.  N.  Y.). 
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that  they  are  not,  arises  from  what  is  assumed  to  be  a  limitation  imposed  upon 
the  terms  of  §  6  by  a  proviso  found  in  §  70a  of  the  act.     *     *    * 

"Considering  the  matter  originally,  it  is,  we  think,  apparent  that  §  6  is 
•couched  in  unlimited  terms,  and  is  accompanied  with  no  qualification  whatever. 
Even  a  superficial  analysis  of  §  70a  demonstrates  that  that  section  deals  not 
with  exemptions  but  solely  with  the  nature  and  character  of  property,  title  to 
which  passes  to  the  trtistee  in  bankruptcy.  The  opening  clause  of  the  section 
declares  that  the  trustee  after  his  appointment  shall  be  vested  'by  operation 
of  law  with  the  title  of  the  bankrupt,  *  *  *  except  in  so  far  as  it  is  to 
property  which  is  exempt,'  and  this  is  followed  by  an  enumeration  under  six 
headings,  of  the  various  classes  of  property  which  pass  to  the  trustee.  Clearly, 
the  words  'except  in  so  far  as  it  is  property  which  is  exempt,'  make  manifest 
that  it  was  the  intention  to  exclude  from  the  enumeration,  property  exempt  by 
the  Act.  This  qualification  necessarily  controls  all  the  enumerations,  and, 
therefore,-  excludes  exempt  property  from  all  the  provisions  contained-  in  the 
respective  enumerations.  The  meaning  now  sought  to  be  given  to  the  proviso, 
cannot  in  reason  be  affixed  to  it  without  holding  that  the  words  'except  in  so 
far  as  it  is  the  property  which  is  exempt,'  do  not  control  and  limit  the  proviso. 
But  to  say  this  is  to  read  out  of  the  section  the  dominant  limitations  which  it 
contains,  and,  therefore,  to  segregate  the  proviso  from  its  context  and  cause 
it  to  mean  exactly  the  reverse  of  what,  when  read  in  connection  with  the 
context,  it  necessarily  implies."  Reversing  In  re  Holden,  7  A.  B.  R.  615  (C. 
C.  A.  Wash.). 

§  1004.  Payable  Absolutely  to  Third  Person  Do  Not  Pass.— No  title 
at  all  passes  to  policies  payable  absolutely  to  a  wife  or  husband,  or  kindred 
of  the  insured  bankrupt  or  to  other  third  person.''^ 

Obiter,  Pulsifer  v.  Hussey,  9  A.  B.  R.  657,  97  Me.  434:  "Section  70  of  the 
Bankrupt  Act  does  not  include  policies  payable  to  a  wife  or  kindred  of  the 
assured,  but  only  applies  to  policies  payable  to  the  assured  or  his  personal 
representatives." 

Nor  where  assigned  by  valid  assignment.^*' 

§  1005.  Payable  to  Bankrupt,  His  Estate  or  Personal  Represent- 
atives, Pass. — Policies  payable  to  the  bankrupt,  his  estate  or  personal 
representatives,  and  not  exempt,  pass  to  the  trustee,  subject  simply  to  the 
bankrupt's  right  to  redeem.^i 

79.  In  re  Dews,  2  A.  B.  R.  483  (D.  C.  R.  I.);  In  re  Steele,  3  A.  B.  R.  549,  98 
Fed.  78  (D.  C.  Iowa,  reversed,  on  other  points,  in  5  A.  B.  R.  165). 

80.  In  re  Steele,  3  A.  B.  R.  549,  98  Fed.  78  (D.  C.  Iowa,  reversed,  on  other 
points,  in  Steele  v.  Buell,  5  A.  B.  R.  165). 

81.  In  re  Coleman,  14  A.  B.  R.  461,  136  Fed.  818  (C.  C.  A.  N.  Y.) ;  VanKirk 
V.  Slate  Co.,  15  A.  B.  R.  239,  140  Fed.  38  (D.  C.  N.  Y.);  In  re  Slingluff,  5  A.  B. 
K.  76,  106  Fed.  154  (D.  C.  Md.). 

See  inferentially,  Meyers  v.  Josephson,  10  A.  B.  R.  687,  124  Fed.  734  (C.  C.  A. 
Ga.),  where  the  court  intimates  that  the  trustee  might  sell  such  policy  for  what 
it  would  bring,  reversing  In  re  Josephson,  9  A.  B.  R.  345,  where  the  court  in  a" 
obiter  dictum  had  remarked  that  such  a  policy  would  go  free  to  the  bankrupt. 

Contra,  Pulsifer  v.  Hussey,  9  A.  B.  R.  657,  97  Me.  434,  where  the  court  says 
it  is  only  cash  surrender  value  that  goes  to  the  trustee  and  only  such  cash  sur- 
render value  as  the  policy  possesses  by  its  very  terms;  that  if- it  has  no  cash 
surrender  value  it  remains  the  bankrupt's  property.  Also,  contra.  In  re  Mc- 
Donnell, 4  A.  B.  R.  92,  101  Fed.  239  (D.  C.  Iowa).  Also,  contra.  In  re  Hernich, 
1  A.  B.  R.  713  (Ref.  Md.,  rejected  in  In  re  Boardman,  4  A.  B.  R.  622,  103  Fed. 
783  [D.  C.  Mass.]). 
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§  1006.  If  Payable  Conditionally,  Contingently  or  Partly  to  Bank- 
rupt's Estate,  as  "Endowment"  and  "Tontine"  Policies;  Policies 
Assigned  as  Security,  etc. — If  they  are  payable  to  the  bankrupt  or  his 
€state  conditionally,  contingently  or  partly,  such  conditional,  contingent  or 
partial  interest  passes  to  the  trustee. 

In  re  Coleman,  14  A.  B.  R.  461,  ^36  Fed.  818  (C.  C.  A.  N.  Y.) :  "Section  70, 
'  subd.  5,  contains  a,  proviso  which  is  intended  to  modify  the  right  of  the 
trustee  to  take  title  to  policies  by  enabling  the  bankrupt  to  retain  policies  that 
have  a  cash  surrender  value  by  paying  the  amount  thereof  to  the  trustee.  This 
is  a  privilege  conferred  upon  the  bankrupt  respecting  the  class  of  policies  thai 
'have  an  ascertainable  cash  value.  In  "such  case  the  rights  of  the  parties  are 
sfiecifically  stated.  The  value  of  such  a  policy  is  easily  ascertainable,  and  the 
bankrupt  is  given  an  opportunity  to  pay  the  ascertained  value  and  keep  the 
policy.  This  peculiar  favor  to  the  bankrupt  is  a  limitation  upon  the  trustee's 
right,  but  the  proviso  is  not  to  be  regarded  as  the  sole  grant  of  power  to  the 
trustee  to  take  policies  not  exempt.  The  trustee's  capacity  to  take  this  andt 
■other  property  is  found  in  the  portion  of  the  statute,  whereby  he  is  vested 
with  the  title  to  all  'property  which,  prior  to  the  tiling  of  the  petition,  he 
(bankrupt)  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  or  sold  under  judicial  process  against  him.'  This  is  sufficiently, 
comprehensive  to  carry  to  the  trustee  the  policies  in  question." 

Thus,  as  to  policies  payable  to  the  wife  or  if  the  wife  dies  first,  then  tq 
the  bankrupt's  estate,  the  bankrupt's  contingent  interest  passes  to  the 
trustee.*^  Thus,  as  to  endowment  policies  payable  to  the  bankrupt  at  the, 
end  of  the  endowment  -period  or  to  his  wife  if  death  occurs  before  the- 
■expiration  of  the  endowment  period,  the  bankrupt's  defeasible  interest, 
passes.*^ 

Likewise,  "tontine"  policies  payable  to  the  bankrupt,  his  executors,  ad^- 
ministrators  or  assigns  on  the  date  named,  or  if  he  die  before  then  to  his 
mother  or  wife  or  other  relative,  if  living,  or  if  not  living  then  to  his  heirr*,. 
arlrainistrators  or  assigns,  having  cash  surrender  value,  pass  to  the  trusteo 
subject  to  the  relative's  rights,  and  subject,  of  course,  to  the  bankrupt's  own 
redemption  rights.®* 

lyikewise,  as  to  a  semi-tontine  policy  payable  to  the  wife  in  case  of  th^ 
bankrupt's  diath  before  the  end  of  the  tontine  period,  the  bankrupt  havinp 
the  option  to  receive  cash  at  the  end  of  the  tontine  period  if  he  survive,  tha 
interest  of  the  bankrupt  vests  in  the  trustee.^^ 

In  re  Mertens,  12  A.  B.  R.  713,  131  Fed.  973  (D.  C.  is[.  Y.) :  "While  court.s 
and  judges  of  great  learning  have  differed  as  to  the  proper  construction  of  thi.i 

82.  In  re  Holden,  7  A.  B.  R.  615,  113  Fed.  141  (C.  C.  A.  Wash.,  reversed,  on 
other  grounds,  in  Holden  v.  Stratton,  14  A.  B.  R.  94,  198  U.  S.  303). 

83.  In  re  Diack,  3  A.  B.  R.  733,  100  Fed.  770  (D.  C.  N.  Y.) ;  Clark  v.  Ins.  Ca 
16  A.  B.  R.  138,  143  Fed.  175  (U.  S.  C.  C.  Pa.). 

84.  In  re  Boardman,  4  A.  B.  R.  630,  103  Fed.  783  (D.  C.  Mass.);  impliedly 
Pulsifer  v.  Hussey,  9  A.  B.  R.  657,  97  Me.  434;  Clark  v.  Ins.  Co.,  16  A.  B.  E 
140,  143  Fed.  175  (U.  S.  C.  C.  Pa.). 

85.  In  re  Phelps,  15  A.  B.  R.  170  (Ref.  N.  Y.) ;  In  re  Slingluflf,  5  A.  B.  R.  76 
106  Fed.  154  (D.  C.  Md.);  In  re  Welling,  7  A.  B.  R.  345,  113  Fed.  189  (C.  C.  A. 
Ills.);  impliedly,  In  re  Becker,  5  A.  B.  R.  438,  106  Fed.  54  (D.  C.  N.  Y.). 
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section,  it  seems  clear  to  this  court  that  the  policies  in  question  here,  contain- 
ing as  they  do  provisions  beyond  the  ordinary  life  insurance  policy,  and  in 
the  nature  of  a  contract  for  the  investment  of  earnings  under  the  policy,  con- 
stitute assets,  and  have  passed  to  the  trustee,  unless  the  bankrupt  has  prevented 
such  effect  by  his  action.  This  depends  wholly  on  whether  or  not  these  policies 
have  a  'cash  surrender  value  payable  to  the  insured,'  J.  M.  Mertens,  'his  estate 
or  personal  representatives,'  within  the  intent  and  meaning  of  §  70,  above 
quoted." 

Thus,  policies  in  which  the  bankrupt  or  his  estate  has  only  a  partial 
interest,  as  in  cases  of  assignment  of  part,  assignment'  as  security,  interest 
of  a  wife  arising  in  equity  by  virtue  of  the  payment  of  premiums,  etc.^^    , 

Impliedly,  In  re  Diack,  3  A.  B.  R.  723,  100  Fed.  770  (D.  C.  N.  Y.):  "It  is 
immaterial  here  whether  the  lien  of  Mrs.  Diack  for  the  premiums  paid  by  her 
be  treated  as  a  legal  or  as  a  merely  equitable  lien.  In  bankruptcy  both  alike 
are  preserved.  In  my  view  Mrs.  Diack,  under,  the  law  of  this  State,  from  the 
moment  the  policy  had  any  surrender  value  through  the  payment  of  premiums, 
became  entitled  by  its  terms  to  a  contingent  legal  interest  in  it,  which  entitled 
her  to  pay  the  premiums  upon  it,  if  necessary,  in  order  to  prevent  it  from 
lapsing;  and  on  a  surrender  of  the  policy,  defeating  its  ultimate  provisions,, 
any  such  payments  previously  made  by  her  would  create  in  her  favor  an 
equitable  lien  or  charge  upon  her  husband's  interest  for  the  same  proportion 
i)i  those  payments  that  her  husband's  interest  in  the  surrender  value  of  the 
policy  bore  to   the   whole   surrender  value." 

Also,  subject,  of  course,  to  the  rights  of  any  pledgee  or  assignee  for 
other  purpose. 8^ 

§  1007.  Change  of  Beneficiary. — Policies  payable  to  a  wife  or  husband 
of  the  bankrupt  or  kindred  or  other  person,  wherein  the  insured  reserves 
Ihe  right  to  change  the  beneficiary  at  will,  pass  to  the  insured's  trustee  in 
bankruptcy,  precisely  as  if  payable  to  the  insured's  estate.  They  amount 
CO  no  more  than  a  direction  to  pay  to  a  certain  one  after  death  a  policy 
that  up  to  the  time  of  death  the  bankrupt  himself  could  have  "transferred" 
at  pleasure.** 

§  1008.  All  Such  Pass,  Provided  Interest  of  Bankrupt  Have  Actual 
Value. — All  such  policies  will  pass,  provided  the  bankrupt's  interest  therein 
It  the  date  of  adjudication  was  of  actual  value,  upon  which  the  trustee 
might  realize.** 

Clark  V.  Equitable  Life  Assurance  Soc,  16  A.  B.  R.  137,  143  Fed.  175  (U.  S. 
C.  C.  Pa.):  "The  policy  in  question  was  a  tontine  policy  and  probably  has 
tio  cash  surrender  value,  but,  even  if  it  had,  the  bankrupt  never  availed  himself 

86.  Impliedly,  In  re  Boardman,  4  A.  B.  R.  620,  103  Fed.  783  (D.  C.  Mass.), 
impliedly,  Pulsifer  v.  Hussey,  9  A.  B.  R.  657,  97  Me.  434. 

87.  Compare,  Clark  v.  Ins.  Co,,  16  A.  B.  R.  138,  143  Fed.  175  (U.  S.  C.  u. 
'\   Pa). 

'   88.   Foxhever  v.  Order  of  the  Red  Cross,  2  Ohio  C.  C.  Reports  (N.  S.)  394. 
89.    Gould  V.  N.  Y.  Life  Ins.  Co..  13  A.  B.  R.  233.  132  Fed.  927  CD.  C.  Ark.V. 


§  1009  PROPERTY   PASSING   TO   TRUSTEE.  561 

of  the  privilege  given  by  the  proviso,  and  the  policy  therefore  passed  to  the 
trustee  as  assets  of  the  estate.  That  policies  of  life  insurance  such  as  this, 
having  an  actual  value,  pass  to  the  trustee,  has  been  directly  decided  by  several 
of  the  Federal  courts." 

Inferentially,  In  re  Phelps,  15  A.  B.  R.  171  (Ref.  N.  Y.) :  "It  is  conceded 
that,  while  they  have  by  their  terms  no  technical  cash  surrender  value,  each 
of  them  has  an  actual  cash  surrender  value.  The  bankrupt,  at  the  time  of  the 
adjudication,  therefore,  had  an  assignable  interest  in  these  policies.  On  his 
adjudication  (§  70a)  such  interest  passed  to  the  trustee.  It  is  now  assets  in 
the  hands  of  the  trustee." 

And  they  pass  even  though  no  cash  surrender  value  be  provided  for  by 
the  terms  of  the  policy. 

Obiter,  Gould  v.  N.  Y.'  Life  Ins.  Co.,  13  A.  B.  R.  237,  132  Fed.  927  (D.  C. 
Ark.) :  "That  Congress  did  not  intend  to  prevent  the  vesting  in  the  trustee 
of  the  title  to  life  policies  which  have  a  cash  value  but  have  no  su,rrender  value 
clearly  appears  from  the  language  used,  for,  had  that  been  the  intention  of 
Congress,  there  would  have  been  no  ttouble  to  express  it  in  terms  neither 
ambiguous  nor  subject  to  different  constructions. 

"Another  reason  why  it  is  clearly  apparent  that  Congress  did  not  intend  to 
prevent  a  trustee  in  bankruptcy  from  becoming  vested  with  the  title  to  policies 
which  have  a  cash  value,  but  no  surrender  value,  is  that  it  is  a  well-known 
fact  that  until  within  the  last  few  years  many  of  the  leading  life  insurance 
companies  did  not  issue  policies  which  had  a  cash  surrender  value  at  any  time 
before  maturity,  basing  their  refusal  to  do  so  upon  the  meritorious  ground  that 
the  right  of  surrender  would  in  many  instances  defeat  the  beneficent  object 
of  life  insurance  to  provide  a  fund  for  the  family  of  the  assured  after  his  death, 
as  the  fact  that  the  money  could  be  obtained  at  any  time  by  a  loan  or  a  sur- 
render of  the  policy  would  tempt  the  assured  to  avail  himself  of  this  privilege 
whenever  his  business  interests  required  any  moneys  which  he  could  not  other- 
wise easily  obtain.  Many  of  the  tontine  policies,  when  first  issued,  not  only 
made  no  provision  for  a  cash  surrender  value,  but  contained  a  special  provision 
for  an  entire  forfeiture  of  the  policy  upon  the  failure  of  the  assured  to  pay  a 
single  premium  at  maturity,  although  such  premium  was  the  last  one  to  be 
paid  before  the  maturity  of  the  policy. 

"If  the  contention  of  the  learned  counsel  for  the  defendant  is  correct,  such 
a  poHcy,  no  matter  how  great  its  actual  value,  or  how  large  a  sum  could  be 
obt-ained  by  a  sale  thereof,  would  still  remain  the  property  of  the  bankrupt. 
It  requires  no  extended  argument  to  show  that  such  a  -construction  would  be 
in  conflict  with  the  entire  spirit  of  the  Bankruptcy  Act.  The  court  is  clearly  ot 
the  opinion  that  the  title  to  a  life  policy  payable,  as  this  was,  to  the  assured's 
executors,  administrators,  or  assigns,  passes  to  the  trustee  upon  the  adjudi- 
cation of  bankruptcy,  even  if  it  had  no  surrender  value,  provided  it  has  a  real 
cash  value,  which  could  be  realized  either  by  sale  by  the  trustee  or  otherwise.'' 

§  1009.  Bankrupt  Required  to  Execute  Assignment  to  Effect 
Transfer. — And  the  bankrupt  may  be  required  to  execute  assignments  or 
other  papers  to  the  trustee  to  enable  the  latter  to  realize  upon  the  policies.^*' 

In  re  Coleman,  14  A.  B.  R.  461,  136  Fed.  818  (C.  C.  A.  N.  Y.) :  "The  trustee 
is  at  liberty  to  sell  the  husband's  interest  in  the  Equitable  policy,  and  the  bank- 

90.   In  re  Diack,  3  A.  B.  R.  723,  100  Fed;  770  (D.  C.  N.  Y.). 
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rupt  should  execute  an  assignment  of  his  interest  to  the  trustee  for  the  purpose 
of  enabling  the  latter  to  give  title  on  such  sale." 

In  re  Phelps,  15  A.  B.  R.  170  (Ref.  N.  Y.) :  "A  bankrupt  may  not  only  be 
required  to  assign  to  the  trustee  his  interest  in  such  a  policy  but  also  may  be 
required  to  execute  a  power  of  attorney  to  exercise  such-  options  at  and  after 
the  expiration  of  the  tontine  period." 

§  1010.  May  Not  Compel  Third  Party,  Interested,  to  Accept 
Paid- Up  Policy,  nor  to  Apply  for  Cash  Surrender  Value. — But  in 

cases  where  a  partial  or  contingent  interest  is  held  by  a  third  person  such 
third  person  cannot  be  cempelled  to  accept  a  paid-up  policy,  nor  to  suffer 
it  to  lapse,  nor  to  apply  for  its  cash  surrender  value.^'^ 

§  1011.  Trustee  Not  to  Wait  for  Maturity,  but  to  Sell  Interest  for 
Present  Worth. — The  trustee,  generally,  should  not  wait  for  the  maturity 
of  the  policy,  but  should  sell  the  interest,  whatever  it  is,  passing  to  cred- 
itors, for  what  it  will  bring.*^ 

§  1012.  If  of  No  Actual  Value,  at  Date  of  Adjudication,  Will  Not 
Pass. — But  if  it  have  no  actual  value  at  all,  at  the  date  of  adjudication,  upon 
which  the  trustee  could  realize,  then  it  will  remain  the  bankrupt's  property; 
and  will  not  pass.*^ 

Gould  V.  N.  Y.  Life  Ins'.  Co.,  13  A.  B.  R.  333,  133  Fed.  927  (D.  C.  Ark.): 
"But,  if  the  policy  has  no  actual  cash  value,  does  the  title  vest  in  the  trustee? 
That  this  policy  had  no  real  cash  value  is  apparent  from  the  agreed  statement 
of  facts.  The  policy  had  been  in  force  onIy_one  year.  The  first  premium  had 
not  yet  been  paid,  although  the  policy,  having  been  delivered,  was  in  full  force. 
The  assured  was,  at  the  time  of  his  death,  only  30  years  of  age,  and  in  good 
health.  The  annual  premium  for  the  next  19  years  was  $354.85.  Unless  the 
second  annual  premium  was  paid  on  or  before  the  16th  day  of  Ji^ne,  1904,  the 
policy  would  become  absolutely  worthless  on  the  16th  day  of  July,  1904.  The 
trustee  made  no  efforts  to  pay  the  premium,  and  it  is  hardly  necessary  to 
state  that,  had  he  applied  to  the  court  for  directions,  the  court  would  not  only 
not  have  authorized  him  to  pay  the  premium  on  the  policy,  but  would  have 
directed  him  to  surrender  it.     It  was  the  unfortunate  suicide  of  the  bankrupt 

91.  In  re  Diack,  3  A.  B.  R.  723,  100  Fed.  770  (D.  C.  N.  Y.). 

92.  But  compare,  In  re  Diack,  3  A.  B.  R.  723,  100  Fed.  770  (D.  C.  N.  Y.).  But 
compare.  In  re  Coleman,  14  A.  B.  R.  461,  136  Fed.  81.8  (C.  C.  A.  N.  Y.).  And 
compare,  analogously,  In  re  Gutterson,  14  A.  B.  R.  495  (D.  C.  Mass.):  "Doubt- 
less the  referee  may  refuse  to  order  the  sale  of  a  speculative  claim,  where  the 
sale  is  sought  merely  to  annoy  the  bankrupt,  and  where  the  gain  to  the  bank- 
rupt estate  will  be  merely  nominal.  In  the  case  at  bar  the  referee  has  found 
that  there  is  a  purcTiaser  who  will  give  a  substantial  sum  for  the  proposed  trans- 
fer. *  *  *  Under  these  circumstances  neither  the  referee  n:)r  the  judge  is 
called  upon  to  make  further  study  of  the  will  or  the  law  applicable  thereto." 

93.  In  re  Blount,  16  A.  B.  R.  97,  106,  142  Fed.  263  (D.  C.  Ark.). 

A  life  insurance  policy  payable  to  spouse  and  without  cash  surrender  value, 
once  surrendered  to  the  bankrupt  and  by  him  thereafter  maintained,  cannot, 
upon  his  subsequent:  death  be  reclaimed  by  the  trustee.  In  re  Josephson,  9  A. 
B.  R.  345  (D.  C.  Ga.);  Meyer  v.  Josephson,  10  A.  B.  R.  657  (C.  C.  A.  Ga.,  af- 
firming In  re  Josephson,  9  A.  B.  R.  345). 
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less  than  a  month  before  the  policy  became  absolutely  void  which  made  it  a 
•valuable  asset. 

''The  general  rule  is  that  personalty  which  has  no  salable  value,  such  as 
books  of  account,  private  manuscripts,  family  pictures,  and  heirlooms,  are  not 
.subject  to  levy  and  sale  under  execution;  for  the  object  of  an  execution,  as  is 
that  of  bankruptcy  proceedings,  is  to  realize  'something  substantial  for  the 
benefit  of  creditors,  and  not  to  harass  the  debtor.  If  nothing  could  be  realized 
.either  by  a  surrender  or  a  sale  of  the  policy,  there  was  nothing  to  pass  to  the 
trustee.  *  *  *  The  mere  chance  that  the  bankrupt  might  die,  or,  as  in  this 
■case,  commit  suicide,  within  the  short  time  the  policy  was  to  remain  in  force, 
u  not  a  privilege  which  the  law  will  protect.  It  would  be  a  mere  wager  on  the 
life  of  an  unfortunate  debtor,  and  for  this  reason  against  public  policy.  *  *  * 
As  the  policy  at  the  time  of  the  bankrupt's  adjudication  was  practically  of  no 
-value,  for  it  could  not  have  been  surrendered  for  a  cash  consideration,  nor, 
in  the  opinion  of  the  court,  could  anything  have  been  realized  if  oflfered  for 
sale — and  that  the  trustee  was  of  that  opinion  is  evidenced  by  the  fact  that  he 
made  no  efforts  to  sell  the  same,  or  even  have  it  appraised  as  property  of  the 
bankrupt — there  was  nothing  to  pass  to  the  trustee  except  the  right  to  speculate 
on  the  bankrupt's  life  for  a  short  time;  and  neither  the  Bankruptcy  Act  nor 
any  other  statute  authorize  this." 

In  re  Buelow,  3  A.  B.  R.  389,  98  Fed.  86  (D.  C.  Wash.):  "They  have  no 
■cash  surrender  value,  and  no  value  for  any  purpose  except  as  they  may  become 
valuable  at  the  time  of  the  death  of  the  insured,  provided  the  premiums  shall 
be  kept  paid.  Therefore  they  are  not  assets  of  the  bankrupt  estate."  This  case 
was  distinguished  in  In  re  Coleman,  14  A.  B.  R.  464  (C.  C.  A.  N.  Y.). 

Even  if  the  bankrupt  dies  before  the  estate  is  closed. 8* 

But  if  it  have  no  cash  surrender  value  at  the  date  of  adjudkatioo,  but 
a  few  months  later  and  without  further  payment  would  have  a  paid 
up  value  and  could  be  used  as  collateral  to  a  loan,  it  has  a  substantial 
■value  as  property  and  the  trustee  is  entitled  to  the  benefit  of  it.^ 

§  1013.  Whether  Trustee  to  Pay  Premiums. — The  trustee  or  receiver, 
it  has  been  held,  cannot  pay  premiums  out  of  the  bankrupt's  assets  to  keep 
life  insurance  policies  alive.^ 

Contra,  that  he  may.  In  re  Mertens,  IS  A.  B.  R.  712,  131  Fed.  973  (D.  C. 
N.  Y.):  "It  is  also  urged  that  a  trustee  in  bankruptcy  has  no  power  to  pay 
premium  and  preserve  a  policy  in  force  or  mature  it'  for  the  benefit  of  the 
■estate  or  creditors.    *    *    *    This  court  dissents  in  toto.    *    *    * 

"Suppose  a  policy  payable  to  the  insured  (a  bankrupt),  or  his  executors,  ad- 
ministrators or  personal  representatives,  lacks  but  one  payment  of  premium 
to  mature  it  and  add  thousands  of  dollars  to  the  estate,  is  the  trustee,  acting 
under  the  direction  of  the  court,  powerless  to  make  the  payment  and  add  so 
materially  to  the  assets   of  the   estate?     The  court  would  not  permit  a  long 

94.  Gould  V.  N.  Y.  Life  Ins.  Co.,  13  A.  B.  R.  333,  132  Fed.  937  (D.  C.  Ark.). 

95.  In  re  Coleman,  14  A.  B.  R.  461,  136  Fed.  818  (C.  C.  A.  N.  Y.). 

96.  In  re  Josephson,  9  A.  B.  R.  350,  121  Fed.  143  (D.  C.  Ga.,  affirmed  in  Meyer 
-V.  Josephson,  10  A.  B.  R.  687,  124  Fed.  734,  C.  C.  A.  Ga.) ;  compare,  obiter,  where 
policy  had  only  run  one  year,  Gould  v.  N.  Y.  Life  Ins.  Co.,  13  A.  B.  R.  233,  132 
Fed.  927  (D.  C.  Ark.) ;  also,  contra,  that  he  may,  In  re  Phelps,  15  A.  B.  R.  170. 
174  (Ref.  N.  Y.). 
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delay  in  the  settlement  of  a  bankrupt's  estate,  or  allow  the  trustee  to  speculate 
on  the  life  of  the  insitred,  but  it  would  permit  the  doing  of  those  acts  clearly 
in  the  interest  of  the  creditors.  Take,  for  instance,  this  very  policy,  No.  274,445. 
It  appears  from  the  evidence  that  at  the  date  of  the  adjudication,  September  15, 
1903,  the  company  would  have  paid  only  $5,905.65  as  an  alleged  surrender  value 
had  the  policy  then  lapsed  and  been  surrendered.  September  8,  1903,  the 
receiver  paid  the  last  premium  necessary  to  mature  the  policy  to  the  end  of 
the  20  years  of  tontine  period.  By  making  that  payment  it  became  a  certainty 
that  if  Mertens  died  before  March  8,  1904,  the  policy  would  be  worth  $11,318.40,: 
and  it  is  worth  that.  Hence,  the  payment  by  the  receiver  of  $293,  and  a  hold- 
ing on  for  about  six  months,  has  added  to  the  value  of  that  one  policy  $5,412.75,. 
a  sum  that  either  goes  to  the  estate  for  creditors  or  to  the  bankrupt.  This 
court  is  decidedly  of  the  opinion  that  the  receiver  had  authority  to  make- 
that  payment  and  hold  on  to  the  policy,  and  that  it  was  his  duty  so  to  do." 

It  would  seem  to  be  purely  a  matter  of  discretion,  however.  In  some 
cases  it  would  be  manifestly  proper  for  the  trustee  to  pay  premiurris;  in 
other  cases,  as  for  instance,  where  the  policy  is  only  a  year  old  and  the- 
insured  in  apparent  good  health,  it  would  not  be  proper. 

§  1014.  Cash  Surrender  Value  and  Redemption  of  Policy. — If  the 

policy  thus  payable  to  one's  estate  or  self  or  otherwise  passing  to. the 
trustee,  has  a  cash  surrender  value,  then  the  bankrupt  may  redeem  it  by 
paying  or  securing  to  the  trustee  the.  cash  surrender  value  within  thirty 
days  after  it  has  been  ascertained  and  stated  to  the  trustee  by  the  insurance 
company.*^ 

And  upon  redemption  being  accomplished,  only  the  cash  surrender  value- 
will  go  to  the  trustee. ^8 

In  re  Josephson,  9  A.  B.  R.  345,  121  Fed.  142  (D.  C.  Ga.) :  "By  §  70  (a)  (5) 
of  the  Bankruptcy  Act  of  .1898,  Congress  expressed  the  purpose  that  after  the- 
payment  of  the  cash  surrender  value  of  a  policy  or  where  there  is  no  cash, 
surrender  value,  the  bankrupt  may  be  entitled  to  hold,  own  and  carry  such. 
policy  free  from  the  claims  of  creditors." 

As  to  whether  the  duty  is  upon  the  trustee  or  the  bankrupt,  in  the  first 
instance,  to  ask  for  the  statement  of  the  cash  surrender  value  from  the  in- 
surance company,  there  is  some  doubt.*^ 

If  the  bankrupt  does  not  exercise  the  option,  the  policy  passes  to  the 
trustee."" 

§  1015.  Only  Policies  Having  Cash  Surrender  Value  Redeemable. 

— Only  such  policies  as  have  cash  surrender  value  are  redeemable,  and  if 

97.  Bankr.  Act,  §  70  (a)    (5). 

98.  Obiter,  Pulsifer  v.  Hussey,  9  A.  B.  R.  659,  97  Me.  434. 

99.  Compare,  inferentially,  VanKirk  v.  Slate  Co.,  15  A.  B.  R.  239,  140  Fed- 
38  (D.  C.  N.  Y.).  .     , 

100.  Clark  z-.  Ins.  Co.,  16  A.  B.  R.  140  (U.  S.  C.  C.  Pa.).  And  see  cases  citeJ; 
elsewhere  in  this  subdivision. 
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a  policy  have  no  cash  surrender  value,  it  passes  to  the  trustee  free  from  any 
light  of  the  bankrupt  to  redeem. i"i 

OHter,  Gould  v.  N.  Y.  Life  Ins.  Co.,  13  A.  B.  R.  236,  132  Fed.  927  (D.  C. 
Ark.):  "Were  it  not  for  the  proviso  to  subdivision  5,  the  bankrupt  would  not 
■  be  entitled  to  any  privilege  whatever  in  relation  to  his  life  policies.  It  is  only 
1)y  virtue  of  the  proviso  that  he  is  given  the  option  of  becoming  the  purchaser 
■of  the  policies  upon  payment  by  him  of  the  cash  surrender  value,  and  of  that 
lie  must  avail  himself  within  30  days  after  the  value  has  b^en  ascertained. 
The  proviso  does  not  control  the  vesting  of  the  title  to  the  bankrupt's  estate. 
It  merely  modifies  it  as  to  one  item,  viz.:  life  policies  which  have  a.  cash 
surrender  value.  *  *  *  it  is  doubtful  whether  any  other  policy  than  that 
-which  has  a  cash  surrender  value  is  subject  to  redemption  by  the  bankrupt." 

In  re  Mertens,  12  A.  B.  R.  712,  131  Fed.  972  (D.  C.  N.  Y.) :  "While  courts 
and  judges  of  great  learning  have  differed  as  to  the  proper  construction  of  this 
section,  it  seems  clear  to  this  court  that  the  policies  in  question  here,  containing 
as  they  do  provisions  beyond  the  ordinary  life  insurance  policy,  and  in  the 
nature  of  a  contract  for  the  investment  of  earnings  under  the  policy,  constitute 
assets,  and  have  passed  to  the  trustee,  unless  the  bankrupt  has  prevented  such 
effect  by  his  action.  This  depends  wholly  on  whether  or  not  these  policies 
Tiave  a  'cash  surrender  value  payable  to  the  insured,'  J.  M.  Mertens,  'his  estate 
or  personal  representatives,'  within  the  intent  and  meaning  of  §  70,  above 
<luoted." 

Obiter,  Pulsifer  v.  Hussey,  9  A.  B.  R.  659,  97  Me.  434:  "But  for  it,  in  states 
where  life  policies  are  not  exempted,  and  no  beneficiary  is  named,  the  entire 
interest  in  the  insurance  would  pass  to  the  trustee." 

Clark  V.  Equit.  Life  Ass.  Soc,  16  A.  B.  R.  137,  143  Fed.  175.  XXXV  Ins. 
Law  Journ.  257  (U.  S.  C.  C.  Pa.  E.  D.  1906):  "The  policy  in  question  was  a 
tontine  policy  and  probably  has  no  cash  surrender  value,  but,  even  if  it  had, 
the  bankrupt  never  availed  himself  of  the  privilege  given  by  the  proviso  (pro- 
viso to  clause  5  of  §  70  of  the  Bankrupt  Act,  1898)  and  the  policy  therefore 
passed  to  the  trustee  as  assets  of  the  estate." 

Van  Kirk  v.  Slate  Co.,  15  A.  B.  R.  239,  140  Fed.  38  (D.  C.  N.  Y.) :  "The 
proviso  *  *  *  does  not  include  those  policies  in  which  the  right  to  sur- 
render is  not  provided  for  therein:  they  pass  to  and  vest  in  the  trustee  as  of 
the   date    of   adjudication.'' 

Holden  v.  Stratton,  14  A.  B.  R.  94,  198  U.  S.  214:  "As  §  70a  deals  only  with 
property  which,  not  being  exempt,  passes  to  the  trustee,  the  mission  of  the 
proviso  was,  in  the  interest  of  the. perpetuation  of  oolicies  of  life  insurance,  to 
provide  a  rule  by  which  were  such  policies  passed  to  the  trustee  because  they 
were  not  exempt  if  they  had  a  surrender  value  their  future  operation  could 
be  preserved  by  vesting  the  bankrupt  with  the  privilege  of  payin'g  such  sur- 
render value,  whereby  the  policy  would  be  withdrawn  out  of  the  category  of 

101.  Some  pf  the  cases  seem  to  indicate  inferentially  that  if  there  be  no  cash 
surrender  value  either  expressly  or  by  custom  or  negotiation,  the  policy  will  re- 
main the  bankrupt's.  In  re  Phelps,  15  A.  B.  R,  170  (Ref.  N.  Y.) ;  In  re  Joseph- 
son,  9  A.  B.  R.  350,  121  Fed.  142  (D.  C.  Ga.,  affirmed  in  Meyer  v.  Josephson,  10 
A.  B.  R.  987,  124  Fed. -734);  (perhaps  also)  Pulsifer  v.  Hussey,  9  A.  B.  R.  650, 
'97  Me.  434.  Such  construction  would  be  incorrect:  the  opposite  is  rather 
the  rule.  In  re  Welling,  7  A.  B.  R.  345,  113  Fed.  189  (C.  C.  A.  Ills.);  In  re 
Slingluff,  5  A.  B.  R.  76,  106  Fed.  154  (D.  C.  Md.) ;  In  re  Steele,  3  A.  B.  R.  549, 
98  Fed.  78  (D.  C.  Iowa,  reversed,  on  oljier  grounds,  in  Steele  v.  Buell,  5  A.  B. 
R.  165,  104  Fed.  968) ;  contra.  In  re  Josephson,  9  A.  B.  R.  345,  121  Fed.  142  (D. 
C.  Ga.). 
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an  asset  of  the  estate.  That  is  to  say,  the  purpose  of  the  proviso  was  to  confer 
a  benefit  upon  the  insured  bankrupt  by  limiting  the  character  of  the  interest 
in  a  nonexempt  life  insurance  policy  which  should  pass  to  the  trustee,  and  not 
to  cause  such  a  policy'  when  exempt  to  become  an  asset  of  the  estate."    . 

§  1016.  Cash  Surrender  Value  Not  Expressly  Provided  for  in  Pol- 
icy.— The  surrender  value  need  not  be  an  express  contract  right  of  sur- 
render; the  right  of  redemption  would  exist  where  the  insurer  recognizes, 
in  practice,  a  cash  surrender  value  although  it  be  not  so  provided  by  the 
express  terms  of  the  policy.^''^ 

Hiscock  V.  Mertens,  17  A.  B.  R.  483,  205  U.  S.  202  (affirming  In  re  Mertens, 
15  A.  B.  R.  701,  142  Fed.  445,  which  in  turn  reversed  12  A.  B.  R.  712):  "We 
are  hence  confronted  with  the  problem  whether  the  obiter  of  Holden  v.  Strat- 
ton  shall  be  pronounced  to  be  the  proper  construction  of  §  70  of  the  Bankrupt 
Act.  We  may  remark  at  the  commencement  that  that  obiter  was  not  incon- 
siderately uttered,  nor  can  it  be  said  that  it  was  inconsequent  to  the  considera- 
tions there  involved.  *  *  *  There  is  no  expression  in  either  of  the  cases 
(In  re  McKenney  and  In  re  Newlands)  that  the  cash  surrender  value  de- 
pended upon  contract  as  distinct  from  the  usage  of  companies.  And  §  70  ex- 
presses no  distinction.  At  the  time  of  its  enactrrient  there  weire  policies  which 
stated  a  surrender  value,  and  a- practice  which  conceded  such  value  if  not  stated. 
If  a  distinction  had  been  intended  to  be  made  it  would  have  been  expressed. 
.Able  courts,  it  is  true,  have  decided  otherwise,  but  we  are  unable  to  adopt  their 
view.  It  was  an  actual  benefit  for  which  the  statute  provided,  and  not  the 
manner  in  which  it  should  be  evidenced.  And  we  do  not  think  it  rested  upon 
chance  concession.  It  rested  upon  the  interest  of  the  companies  and  a  prac- 
tice to  which  no  exception  has  been  shown.  And  that  a  provision  enacted  for 
the  benefit  of  debtors  should  recognize  an  interest  so  substantial  and  which 
had  such  assurance  was  perfectly  natural.  What  possible  difference  could  it 
make  whether  the  surrender  value  was  stipulated  in  a  policy  or  universally 
recognized  by  the  companies.  In  either  case  the  purpose  of  the  statute  would 
be  subserved,  which  was  to  sectye  to  the  trustee  the  sum  of  such  value  and  to 
enable  the  bankrupt  to  continue  to  hold,  own  and  carry  such  policy  free  from 
the  claims  of  the  creditors  participating  in  the  distribution  of  the  estate  under 
the.  bankruptcy  proceedings." 

Obiter,  Holden  v.  Stratton,  14  A.  B.  R.  94, 198  U.  S.  314:  "There  has  been  some 
contrariety  of  opinion  expressed  by  the  lower  Federal  courts  as  to  the  exact 
meaning  of  the  words  'cash  surrender  value'  as  employed  in  the  proviso,  some 
courts  holding  that  it  means  a  surrender  and  other  courts  holding  that  the 
words  embrace  policies,  even  though  a  stipulation  in  respect  to  surrender  value 
is  not  contained  therein,  where  the  policy  possesses  a  cash  surrender  of  the 
policy.  It  is  to  be  observed  that  this  latter  construction  harmonizes  with  the 
practice  under  the  Act  of  1867,  In  re  Newland,  6  Ben.  342;  In  re  Mc- 
Kinney,  15   Fed.   535,  and  tends  to  elucidate  and  carry  out  the  purpose  con- 

102.  In  re  Mertens,  15  A.  B.  R.  701,  142  Fed.  445  (C.  C.  A.  N.  Y.,  reversing  12 
A.  B.  R.  712  and  affirmed  sub  nom.  Hiscock  v.  Mertens,  17  A.  B.  R.  483,  205  U.) 
S.  202;  In  re  Coleman,  14  A.  B.  R.  461,  136  Fed.  818  (C.  ,C.  A.  N.  Y.);  In  re 
Phelps,  15  A.  B.  R.  170  (Ref.  N.  Y.) ;  contra,  In  re  Mertens,  12  A.  B.  R.  712,  131 
Fed.  972  (D.  C.  N.  Y.,  reversed  sub  nom.  Hiscock  v.  Mertens,  17  A.  B.  R.  483, 
205  U.  S.  202);  contra,  Pulsifer  v.  Hus'sey,  9  A.  B.  R.  659,  97  Me.  434;  contra, 
In  re  Welling,  7  A.  B.  R.  344,  113  Fed.  189  (C.  C.  A.  Ills.);  contra,  Van  Kirk  v. 
Slate  Co.,  15  A.  B.  R.  239,  140  Fed.  38  (D.  C.  N.  Y.). 
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templated  by  the  proviso  as  we  have  construed  it.  However,  whatever  influence 
that  construction  may  have,  as  the  question  is  not  necessarily  here  involved, 
we  do  not  expressly  decide  it." 

Obiter,  Gould  v.  N.  Y.  Life  Ins.  Co.,  13  A.  B.  R.  236,  133  Fed.  927  (D.  C. 
Ark.) :  "But,  in  view  of  the  fact  that  this  proviso  was  enacted  solely  for  the 
benefit  of  the  unfortunate  debtor,  and  the  further  fact  that  the  payment  by  him 
of  the  full  value  of  the  policy — that  is,  the  payment  of  all  that  the  trustee 
could  realize  by  a  surrender  or  sale  of  the  policy — gives  the  creditors  all  that 
they  can  possibly  receive,  many  of  the  courts  have  construed  this  proviso 
liberally  by  applying  it  to  all  life  policies,  whether  they  have  a  surrender  value 
or  not,  if  there  is  a  cash  value  to  them  which  can  be  obtained  by  the  trustee 
from  a  sale  of  the  policy.  Such  a  liberal  view  can  do  no  harm  to  the  creditors, 
while,  on  the  other  hand,  it  may  prove  very  beneficial  to  the  bankrupt,  who 
thereby  is  enabled  to  continue  his  life  policy  at  the  lower  rate,  based  upon  the 
age  when  it  was  first  taken  out,  instead  of  paying  the  increased  rate  necessarily 
charged  at  an  advanced  age,  and  also  enables  him  to  retain  a  policy  even  if 
the  state  of  his  present  health  would  prevent  him  from  securing  a  new  policy." 

In  re  Bo'ardmen,  4  A.  B.  R.  622,  103  Fed.  783  (D.  C.  Mass.):  "In  this  case 
I  agree  with  the  referee.  The  policy  has  a  cash  surrender  value  within  the 
intent  of  the  statute.  The  fact  that  this  value  is  not  stated  in  the  policy  is 
immaterial.  If  in  the  ordinary  course  of  business  the  bankrupt  can  obtain  cash 
from  the  company  by  a  surrender  of  the  policy,  his  creditors  are  entitled 
to  the  cash." 

Possibly  even  though  the  policy  have  no  cash  value  by  contract  nor  by 

recognition  obtainable  from  the  company  itself,  the  court,  being  a  court 

.  of  equity,  might  follow  the  analogy  of  the  law  and  fix,  by  evidence  or 

otherwise,  the  cash  value  of  the  policy  and  permit  the  bankrupt  to  redeem 

the  policy  on  payment  or  securing  payment  of  it  to  the  trustee.i"^    - 

§  1017.  Death  of  Bankrnpt  before  Redemption  Accomplished. — If 

the  bankrupt  die  before  the  cash  surrender  value  has  been  stated  to  the 
trustee  (or  before  the  expiration  of  the  30  days  after  the  cash  surrender 
value  has  been  stated  to  the  trustee)  then  the  bankrupt's  legal  representative 
■  succeeds  to  his  right  to  redeem  the  policy  and  its  proceeds  by  payment  to 
the  trustee  of  the  cash  surrender  value,  i** 

In  such  cases,  the  legal  representatives  will  not  forfeit  the  right  by  failure 
strictly  to  pay  the  redemption  money  within  the  thirty  days.'^^ 

Van  Kirk  -v.  Slate  Co.,  15  A.  B.  R.  239,  140  Fed.  38   (D.   C.  N.  Y.) :     "This 

.  policy  has  never  passed  to  the  trustee  in  bankruptcy  as  assets  of  the  estate  he 

represents,  for  the  reason  that  the  insurance  company  issuing  the  policy  has 

never  stated  to  the  trustee  the  cash   surrender  value   thereof.     Therefore   the 

bankrupt  in  his  lifetime  was  not,  and  the  administrators  of  his  estate  since  his 

103.  Inferentially,  Hiscock  v.  Mertens,  17  A.  B.  R.  483,  205  U.  S.  303.  Com- 
pare suggestion,  obiter,  Holden  v.  Stratton,  14  A.  B.  R.  94,  198  U.  S.  214. 

104.  Van  Kirk  v.  Slate  Co.,  15  A.  B.  R.  239,  140  Fed.  38  (D.  C.  N.  Y.). 

105.  Instance,  Three  Cornered  Case. — Pledgee  of  the  policy;  legal  representa- 
tives of  the  deceased  bankrupt  and  the  trustee  in  bankruptcy;  .pledgee  has  the 
first  right;  trustee  has  right  to  cash  surrender  value;  residue  goes  to  the  legal 
representatives.    Van  Kirk  v.  Slate  Co.,  15  A.  B.  R.  239,  140  Fed.  38  (D.  C.  N.  Y.). 


568  REMINGTON    ON    BANKRUPTCY.  §  101^ 

death  have  not  been,  called  upon  or  required  to  render  or  pay  or  secure  to 
the  trustee  the  amount  of  such  cash  surrender  value.  I  find  no  evidence  or 
concession  establishing  that  Hughes  or  his  administrators  have  waived  or  lost 
the  right  to  take  and  hold  this  policy  on  paying  or  securing  to  the  trustee  the 
cash  surrender  value  thereof.  I  find  no  evidence  or  concession  establishing 
as  a  fact  that  the  trustee  has  surrendered  the  rights  of  the,  estate  in  such 
policy.  It  is  true  that  he  paid  no  attention  to  it  until  after  the  death  of  Hughes, 
but  his  neglect,  if  there  was  any  neglect,  did  not  operate  to  change  title  or 
effect  the  rights  of  the  estate  represented  by  him.  The  interest  of  the  trustee 
in  that  policy  on  his  appointment  was  $2,319,  and  it  has  never  grown  to  any 
greater  interest.  The  value  to  the  policy  to  Hughes,  beyond  the  cash  surrender 
value,  was  uncertain  and  contingent.  Had  Hughes  died  the  day  after  the  ad- 
judication, the  right  to  take  and  hold  the  policy  on  paying  the  cash  surrender 
value  on  the  day  of  adjudication  would  have  vested  in  the  administrators  of 
Hughes  when  appointed.  This  right  to  take  and  hold  such  a  policy  is  not 
personal  to  the  bankrupt — not  a  right  that  is  extinguished  by  his  death,  but  one 
that  survives  to  his  executors  or  administi  ators." 

§  1018.  Bankrupt  as  Beneficiary  on  Life  of  Another. — Where  the 
bankrupt  is  the  beneficiary  under  a  policy  on  the  life  of  another,  his  or  her 
interest  may  or  may  not  pass  to  the  trustee,  depending  on  the  terms  of  the 
policy.^"* 

Division  6. 

Rights  of  Action  upon  Contracts  and  for  Detention  or  Injury 

TO  Property. 

§  1019.  Rights  of  Action  on  Contracts  and  for  Injury,  etc.,  to 
Property  Pass. — The  title  to  all  rights  of  action  arising  upon  contracts  or 
from  the  unlawful  taking  or  detention  of,  or  injury  to,  the  bankrupt's 
property  passes  to  the  trustee. '"'^ 

106.  Carr  v.  Myers,  15  A.  B.  R.  116,  211  Pa.  St.  349;  instance,  In  re  Blalock, 
9  A.  B.  R.  269,  118  Fed.  679  (D.  C.  S.  C).  Husband  and  wife  both  in  bank- 
ruptcy, policies  of  insurance  on  life  of  one  to  the  benefit  of  the  other  pass  to 
trustee  since  they  represent  all  the  interests.  In  re  Holden,  7  A.  B.  R.  615,  11^ 
Fed.  142  (C.  C.  A.  Wash.,  reversed,  on  other  grounds,  in  Holden  v.  Stratton,  14 
A.  B.  R.  94,  198  U.  S.  302). 

107.  And  the  bankrupt  does  not  retain  title  thereto  by  failing  to  schedule  such 
rights.  Rand  v.  Iowa  Central  Ry.  Co.,  12  A.  B.  R.  164  (N.  Y.  Sup.  Ct,  App. 
Div.);  First  Nat.  Bk.  v.  Lasater,  13  A.  B.  R.  698,  196  U.  S.  115. 

Where  .the  bankrupt  is  the  beneficiary  in  a  policy  on  the  life  of  another  the 
terms  of  the  contract  must  be  looked  to,  to  determine  whether  any  interest  ex- 
ists which  may  pass  to  the  trustee.  Carr  v.  Myers,  15  A.  B.  R.  116,  211  Pa.  St. 
349. 

The  amount  recovered  in  an  action  for  death  by  wrongful  act  is  an  asset 
passing  to  the  trustee  of  a  bankrupt  beneficiary.  In  re  Burnstine,  12  A.  B.  R. 
597,  131  Fed.  838  (D.  C.  Mich.). 

Unpaid  assessment  for  stock  subscription,  even  though  assessed  by  court  and 
not  by  the  directors,  passes  to  the  trustee.  Clevenger  v.  Moore,  13  A.  B.  R. 
738  (N.  J.  Sup.  Ct.). 

Instance  passing.  Claim  for  usurious  interest.  First  Nat.  Bk.  v.  Lasater,  13 
A.  B.  R.  698,  196  U.  S.  115. 

Damages   for  a  landlord's   negligence  in   allowing  water   to  get  into  leased 
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Such  choses  in  action  are  assignable  and  transferable  without  question, 
and  thus  might  come  under  class  5. 

Thus,  promissory  notes  and  other  commercial  paper  pass  to  the 
trustee.  1"* 

And  the  trustee  may  disregard  the  note  and  sue  on  the  original  consider- 
ation precisely  as  the  bankrupt  might  have  done.^"® 

The  statutes  and  decisions  of  the  state  may  enlarge  class  6  but  could 
hardly  restrict  it.  That  is  to  say,  if  the  law  of  some  state  should  hold  a 
right  of  action  for  slander  to  be  assignable  then  it  might  pass  to  the  trustee 
in  bankruptcy,  under  the  general  rule  embodied  in  class  5  of  the  act,  namely, 
property  capable  of  being  transferred ;  although,  all  the  time  it  is  not  men- 
tioned in  class  6.  However,  on  the  other  hand,  if  the  law  of  some  state 
should  hold  that  the  right  of  action  for  injury  to  property  is  not  assign- 
able, nevertheless  it  would  pass  as  being  within  the  express  provisions  of 
class  6.  It  such  a  ease  use  would  be  found  for  specifically  classifying  the 
kinds  of  property,  as  is  done  in  §  70  (a).^^° 

§  1020.  But:  Not  Torts  for  Injury  to  Person. — A  right  of  action  for 

slander  or  libel  or  m9.1iGJpus  prosecution  will  not  pass  to  the  trustee,  for  it 
does  not  come  under  class  6  nor  does  it  come  under  the  general  rule,  namely, 
property  which  was  capable  of  being  transferred  by  the  bankrupt.  Such 
rights  of  action  are  not  assignable  nor  can  they  be  subjected  by  legal 
process.i^i 

premises  passes  to  the  trustee  of  the  tenant.  Obiter,  In  re  Becher  Bros., 
15  A.  B.  R.  238,  139  Fed.  366  (D.  C.  Pa.). 

Instance  passing,  notwithstanding  agreement,  without  new  consideration  to 
accept  payment  of  notes  in  personal  services  and  support.  In  re  Powers,  1  A. 
B.  R.  433  (Ref.  Vt.). 

Neither  claim  for  alimony  nor  homestead  awarded  to  bankrupt  wife  after 
adjudication  of  alimony,  is  property  passing  to  the  trustee.  In  re  Le  Claire,  10 
A.  B.  R.  753,  124  Fed.  654  (D.  C.  Iowa). 

108.  Instance,  In  re  Jackson,  3  A.  B.  R.  50,  94  Fed.  797  (D.  C.  Vt.). 

109.  In  re  Jackson,  2  A.  B.  R.  50,  94  Fed.  797  (D.  C.  Vt.). 

110.  In  Nebraska  an  interest  in  a  pending  suit  for  a  tort  seems  to  be  assign- 
able whilst  the  right  of  action  for  the  tort  itself  is  not  assignable;  thereforfi 
such  an  interest  would  pass  to  the  trustee  as  "property"  under  class  5  rather 
than  as  a  right  of  action  under  class  6. 

See  Cleland  v.  Anderson,  11  A.  B.  R.  605  (Nebraska  Sup.  Ct.),  reversing  on 
rehearing  10  A.  B.  R.  429,  the  court  holding:  "A  right  of  action  for  tort  is  not 
'property'  within  the  meaning  of  the  National  Bankruptcy  Act;  and  even  though 
an  action  is  pending  thereon  such  right  does  not  pass  to  the  trustee  in  bank- 
ruptcy. 

"An  action  for  conspiracy  whereby  plaintiff  was  driven  out  of  business  as  a 
dealer  in  lumber  is  an  action  in  tort  and  does  not  arise  'from  the  unlawful  taking 
.  or  detention  of  or  injury  to  his  property'  within  the  meaning  of  the  Federal 
Bankruptcy  Act." 

The  argument  of  the  Court  on  rehearing  is  that  since  class  5  provides  for 
"property"  and  class  6  for  "rights  of  action,"  rights  of  action  cannot,  in  the 
meaning  of  the  Bankruptcy  Act,  be  included  v/ithin  the  class,  "property,"  as  to 
do  so  would  violate  the  canons  of  statutory  construction;  ,and  that  therefore  all 
rights  of  action  that  pass  to  the  trustee  are  mentioned  in  class  6. 

HI.   In  re  Haensell.  1  A.  B.  R.  386,  91  Fed.  355  (D.  C.  Calif.). 
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§  1021.  Nor  for  Personal  Services  Involving  Trust  and  Confidence. 

— Rights  of  action  upon  contracts  for  personal  services  involving  trust  and 
confidence  are  not  assignable  nor  does  subjection  thereof  by  legal  process 
convey  any  rights  ;ii2  even  where  the  party  is  a  corporation. "^^^ 

But  an  agreement  to  accept  personal  services  and  support  in  payment  of 
notes,  without  new  consideration,  will  not  defeat  the  passing  of  title  to  the 
trustee.  11* 

Division  7. 

Exemptions. 

§  1022.  Exempt  Property  Does  Not  Pass. — Property  exempted  to 
debtors  of  the  bankrupt's  class  at  the  time  of  the  filing  of  the  bankruptcy 
petition,  by  the  laws  of  the  state  where  the  bankrupt  has  had  his  domicile 
for  the  greater  portion  of  the  six  months  preceding  such  filing,  does  not  pass 
to  the  trustee  and  may  not  be  administered  in  bankruptcy  if  claimed  as  ex- 
empt ;  but  upon  due  claim  being  made,  is  to  be  set  apart  to  the  bankrupt  in 
the  form  and  manner  prescribed  by  the  bankruptcy  act.i^^ 

112.  See  ante,  "Contracts  for  Bankrupt's  Personal  Services,"  subdiv.  "F",  S 
994.    In  re  D.  H.  McBride  &  Co.,  12  A.  B.  R..81  (Ref.  N.  Y.). 

113.  In  re  D.  H.  McBride  &  Co.,  12  A.  B.  R.  81  (Ref.  N.  Y.). 

114.  In  re  Powers,  1  A.  B.  R.  432  (Ref.  Vt). 

115.  Bankr.  Act,  §  6:  "This  Act  shall  not  affect  the  allowance  to  bankrupt* 
of  the  exemptions  which  are  prescribed  by  the  State  laws  in  force  at  the  time 
of  the  filing  of  the  petition  in  the  State  wherein  they  have  had  their  domicile 
for  the  six  months  or  the  greater  portion  thereof  immediately  preceding  the 
filing  of  the  petition." 

Bankr.  Act,  §  8  (7). 

Bankr.  Act,  §  47  (a)  (11):  "Set  apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the  court  as  soon  as  practicable  after 
their  appointment." 

Gen.  Order,  No.  17,  Form,  Schedule  B-5;  Lockwood  v.  Exchange  Bk.,  10  A. 
B.  R.  110,  190  U.  S.  294;  Holden  v.  Stratton,  14  A.  B.  R.  94,  198  U.  S.  202;  Page 
V.  Edmunds,  9  A.  B.  R.  281,  187  U.  S.  596;  Lipman  v.  Stein,  14  A.  B.  R.  30,  134 
Fed.  235  (C.  C.  A.  Pa.);  In  re  Wells,  5  A.  B.  R.  310,  105  Fed.  762  (D.  C.  Ark.); 
In  re  Grimes,  2  A.  B.  R.  735,  96  Fed.  529  (D.  C.  N.  Car.) ;  In  re  Hills,  2  A.  B. 
R.  798,  96  Fed.  185  (D.  C.  Conn.) ;  In  re  Durham,  4  A.  B.  R.  762,  104  Fed.  231 
(D.  C.  Ark.);  In  re  Jackson,  8  A.  B.  R.  594,  116  Fed.  46  (D.  C.  Pa.);  In  r^; 
Camp,  1  A.  B.  R.  168,  91  Fed.  745  (D.  C.  Ga.) ;  In  re  Seabolt,  8  A.  B,  R.  57,  lli 
Fed.  766  (D.  C.  N.  Car.) ;  Ingram  v.  Wilson,  11  A.  B.  R.  192,  125  Fed.  913  (C. 
C  A.  Iowa);  Bell  v.  Dawson  Grocery  Co.,  12  A.  B.  R.  161  (Sup.  Ct.  Ga.);  In  re 
Little,  6  A.  B.  R.  681,  110  Fed.  621  (D.  C.  Iowa);  In  re  Hatch,  4  A.  B.  R.  350, 
102  Fed.  280  (D.  C.  Iowa);  Woodruff  v.  Cheeves,  5  A.  B.  R.  303,  105  Fed.  601 
(C  C  A.  Ga.);  obiter.  In  re  Lucius,  10  A.  B.  R.  653.  124  Fed.  455  (D.  C.  Ala.i; 
McGahan  v.  Anderson,  7  A.  B.  R.  643,  113  Fed.  115  (C.  C.  A,  S.  C.) ;  In  re  Mayer,  ■ 
6  A  B  R.  121,  108  Fed.  599  (C.  C.  A.  Wis.) ;  Cannon  v.  Dexter  Broom  &  Mat- 
tress Co.,  9  A.  B.  R.  725,  120  Fed.  657  (C.  C.  A.  S.  C.) ;  Smalley  v.  Laugenour  13 
A  B.  R.  692,  196  U.  S.  93;  Ih  re  Groves,  6  A.  B.  R.  728  (Ref.  Ohio);  In  re  Mc- 
Clintock,  13  A.  B.  R.  606  (Ref.  Ohio) ;  In  re  Duffy,  9  A.  B.  R.  358,  118  Fed.  926 
(D  C  Pa.) ;  In  re  Ogilvie,  5  A.  B.  R.  374  (Ref.  Ga.) ;  McCarty  v.  Coffin,  18  A. 
B  R  152,  150  Fed.  307  (C.  C.  A.  Tex.);  In  re  Meriweather,  5  A.  B.  R.  436^  107 
Fed  102  (D.  C.  Ark);  In  re  Woodward,  2  A.  B.  R.  692,  95  Fed.  955  (D.  C.  N. 
Car);  In  re  Mullen,  15  A.  B.  R.  275  (D.  C.  Me.);  In  re  Ellithorpe,  7  A.  B.  K. 
18  111  Fed.  163  (D.  C.  N.  Y.) ;  In  re  Kane,  11  A.  B.  R.  534,  127  Fed.  552  (C.  t. 
A  Ills);  In  re  Falconer,  6  A.  B.  R.  558,  110  Fed.  Ill  (C.  C.  A.  Ark.);  In  re 
Wilson,  10  A.  B.  R.-625  (C.  C.  A.  Calif.);  Powers  Dry  Goods  Co.  w.  Nelson,  r 
A  B  R  506  (Sup.  Ct.  N.  Dak.);  In  re  Wood,  17  A.  B.  R.  93,  147  Fed.  877  (D. 
C'  Wis);  In  re  Black,  4  A.  B.  R.  777,  104  Fed.  28  (D.  C.  Pa.). 


1 1023  EXEMPTIONS.  571 

Steele  v.  Buel,  5  A.  B.  R.  165,  104  Fed.  968  (C.  C.  A.  Iowa):  "The  only 
right  or  title  the  trustee  has  to  any  of  the  bankrupt's  property  is  acquired, 
under  this  section.  It  vests  the  title  of  the  property  in  the  trustee,  'except  in 
so  far  as  it  is  to  property  which  is  exempt.'  How  is  it  to  be  known  what  'is 
exempt?'  There  is  but  one  source  of  information  on  that  subject,  and  that 
is  the  State  law  adopted  by  §  6,  and  the  legal  efifect  of  this  exception  is  pre- 
cisely thfe  same  as  if  it  read,  'except  property  which  is  exempt  under  the  State 
law.'  This  exception  must  be  read  into  every  other  clause  and  provision  of  the 
section.  The  fifth  clause  of  this  section  shows  conclusively  that  the  construc- 
tion of  the  proviso  contended  for  by  the  trustee  is  wholly  inadmissible." 

Obiter,  Richardson  v.  Woodward,  5  A.  B.  R.  96,  104  Fed.  873  (C.  C.  A.  Va.)  r 
"The  intention  was  to  adopt  the  State  laws  governing  exemptions.  Hence,, 
the  courts  of  bankruptcy  will  look  to,  and  be  governed  by,  the  constitutions,, 
statutes  and  decisions  of  the  several  States  and  Territories,  in  deciding  who  is 
entitled  to  exemptions,  and  the  amount  and  species  of  property  to  be  exempt.. 
A  bankrupt  is  entitled  to  the  same  exemptions  as  if  proceeded  against  as  a 
debtor  under  the  State  law,  and  none  other.  'Shall  not  affect'  means  shall  not 
enlarge  or  diminish.  In  determining  these  exemntions  the  bankrupt  courts  will 
'follow  the  construction  given  the  State  laws  by  the  highest  courts  of  the  State 
the  statute  of  which  is  involved.  The  decisions  to  this  effect  are  numerous  and 
uniform." 

§  1023.  Not  Unconstitutional  for  Lack  of  "Uniformity"  as  to  Ex- 
emptions.— The  Bankruptcy  Act  is  not  unconstitutional  for  lack  of  the 
uniformity  required  by  §  8  of  article  1  of  the  Constitution  of  the  United 
States,  by  reason  of  the  adoption  of  the  exemptions  prescribed  by  the  sev- 
eral State  laws. 115 

Hanover  Nat'l  Bk.  v.  Moyses,  8  A.  B.  R.  1,  186  U.  S.  181:  "The  system  is,, 
in  the  constitutional  sense,  uniform  throughout  the  United  States,  when  the 
trustee  takes  in  each  State  whatever  would  have  been  available  to  the  creditors- 
if  the  Bankruptcy  Law  had  not  been  passed." 

In  re  Deckert,  2  Hughes  183:  "The  power  to  except  from  th€  operation  of" 
the  law,  property  liable  to  execution  under  the  exemption  laws  of  the  several 
States,  as  they  were  actually  enforced,  was  at  one  time  questioned  upon  the- 
.ground  that  it  was  a  violation  of  the  constitutional  requirement  of  uniformity, 
but  it  has  thus  far  been  sustained,  for  the  reason  that  it  was  made  a  rule  of  the 
law  to  subject  to  the  payment  of  debts  under  its  operation  only  such  property- 
as  could  by  judicial  process  be  made  available  for  the  same  purpose.  This  is 
not  unjust,  as  every  debt  is  contracted  with  reference  to  the  rights  of  the 
:parties  thereto  under  existing  exemption  laws,  and  no  creditor  can  reasonably 
complain  if  he  gets  his  full  share  of  all  that  the  law,  for  the  time  being,  places, 
at  the  disposal  of  creditors.  One  of  the  effects  of  a  bankrupt  law  is  that  of  a 
general  execution  issued  in  favor  of  all  the  creditors  of  the  bankrupt  law  is- 
reaching  all  his  property  subject  to  levy,  and  applying  it  to  the  payment  of  all  his 
debts  according  to  their  respective  priorities.  It  is  quite  proper,  therefore,, 
to  confine  its  operation  to  such  property  as  other  legal  process  could  reach. 
A  rule  which  operates  to  this  effect  throughout  the  United  States  is  uniform, 
within  the  meaning  of  that  term,  as  used  in  the  Constitution." 

In  re  Rouse,  Hazard  &  Co.,  1  A.  B.  R.  340,  91  Fed.  96  (C.  C.  A.' Wis.):  "It 
is  probably  true  that  Congress  could  constitutionally  in  the  Bankrupt  Act 
recognize  the  varying  systems  of  the  several  States  with  respect  to  exemption.i- 
and  with  respect  to  priority  of  payment  of  debts." 

U5.   See  ante.  §  11. 
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Thus,  the  adoption  of  the  exemption  laws  of  the  several  states  is  no  more 
violative  of  the  constitutional  requirement  of  uniformity  than  is  the  ac- 
ceptance of  the  varying  limitations  upon  the  kinds  and  titles  of  property 
passing  to  the  trustee  in  the  several  states.  So  long  as,  in  each  State,  the 
trustee  acquires  whatever  rights  creditors  there  possess;  the  law  is  uniform 
within  the  meaning  of  the  Constitution.  Indeed,  were  exemptions  the  same 
in  bankruptcy  throughout  the  United  States,  the  law  would  not  be  unifca-m, 
for  in  some  States  creditors  would  receive  more  under  the  bankruptcy  law 
than  under  State  law  and  in  other  States  would  receive  less,  under  precisely 
the  same  condition  of  facts. 

§  1024.  No  Title  to  Exempt  Property  Passes. — No  title  to  exempt 
property  passes  to  the  trustee  at  all.'^'' 

Lockwood  V.  Exchange  Bk.,  10  A.  B.  R.  107,  190  U.  S.  294:  "We  think  that 
the  terms  of  the  Bankruptcy  Act  of  1898  above  set  out,  as  clearly  evidence  of 
the  intention  of  Congress  that  the  title  to  the  property  of  a  balnkrupt  generally 
exempted  by  State  laws  should  remain  in  the  bankrupt  and  not  pass  to  his 
representative  in  bankruptcy,  as  did  the  provisions  of  the  Act  of  1867,  con- 
sidered in  In  re  Bass.'' 

In  re  Wells,  5  A.  B.  R.  308  (D.  C.  Ark):  "Wells  selected  and  claimed  this 
very  property  as  exempt,  and  it  was  set  apart  to  him  by  the  trustee  as  such. 
The  title  to  this  property  did  not  therefore  pass  to  the  trustee.  It  never  be- 
came vested  in  him.  By  the  very  terms  of  the  Bankruptcy  Act  the  title  remained 
in  Wells,  or,  at  least,  did  not  pass  to  the  trustee.  It  did  pass  to  the  possession 
of  the  trustee  for  a  specific  purpose — that  of  preparing  a  complete  inventory  of 
the  bankrupt's  estate,  and  to  set  apart  the  exemptions  according  to  the  pro- 
visions of  the  forty-seventh  section  of  the  act,  with  the  estimated  value  of  each 
article  (Rule  17  of  Supreme  Court  of  General  Orders  in  Bankruptcy).  But  the 
title  to  the  exempt  property  did  not  change." 

In  re  Hill,  S  A.  B.  R.  798,  96  Fed.  285  (D.  C.  Conn.) :  "All  this  is  no  answer 
to  the  fact  that  exempt  property  is  never  in  the  Court  of  Bankruptcy.    The  act 

116.  Bankr.  Act,  §  76  (a) :  "The  trustee  *  *  *  shall  be  vested  by  operation 
of  law  with  the  title  of  the  bankrupt  *  *  »  except  in  so  far  as  it  is  to  prop- 
erty which  is  exempted." 

Obiter,  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  268,  133  Fed.  100  (D.  C. 
Mo.) ;  In  re  Grimes,  2  A.  B.  R.  735,  96  Fed.  529  (D.  C.  N.  Car.) ;  In  re  Durham, 
4  A.  B.  R.  760,  104  Fed.  231  (D.  C.  Ark.) ;  In  re  Jackson,  8  A.  B.  R.  594,  116 
Fed.  46  (D.  C.  Ark.);  In  re  Hatch,  4  A.  B.  R.  350,  102  Fed.  280  (D.  C.  Iowa); 
In  re  Friedrick,  3  A.  B.  R.  803,  100  Fed.  284  (C.  C.  A.  Wis.);  In  re  Black,  4  A. 
B.  R.  777,  104  Fed.  28  (D.  C.  Pa.);  In  re  LeVay,  11  A.  B.  R.  116,  125  Fed.  913 
(D.  C.  Pa.);  In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D.  C.  Ga.) ;  In  re  Little, 

6  A.  B.  R.  688,  110  Fed.  621  (D.  C.  Iowa);  Powers  Dry  Goods  Co.  v.  Nelson, 

7  A.  B.  R.  506  (Sup.  Ct.  N.  Dak.);  In  re  Castleberry,  16  A.  B.  R.  160  (D.  C. 
Ga.) ;  In  re  Seabolt,  8  A.  B.  R.  57,  113  Fed.  766  CD.  C.  N.  Car.) ;  Ingram  v.  Wil- 
son, 11  A.  B.  R.  192,  125  Fed.  913  (C.  C.  A.  Iowa);  Bell  v.  Dawson  Grocery  Co., 
12  A.  B.  R.  161  (Sup.  Ct.  Ga.);  compare.  In  re  Mayer,  6  A.  B.  R.  117,  108  Fed. 
599  (C.  C.  A.  Wis.),  that  the  trustee  has  title  "sub  modo."  Under  law  of  1867, 
In  re  Bass,  3  Woods  384,  2  Fed.  Cases  1004. 

While  the  trustee  gets  no  title  to  exempt  property  yet  the  reversionary  int^T^ 
est  in  the  property  upon  the  abandonment  or  other  loss  of  it  as  a  homestead,  is 
an  asset  of  the  estate  passing  to  the  trustee,  who  may  sell  it.  In  re  Woodward, 
2  A.  B.  R.  339  (D.  C.  N.  Car.);  In  re  Mayer,  6  A.  B.  R.  131  (C.  C.  A.  Wis.). 
But  compare,  In  re  Camp,  1  A.  B.  R.  168  (D.  C.  Ga.). 
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provides  that  the  title  to  all  property,  except  such  as  is  exempt,  vests  in  the 
trustee  in  bankruptcy.  Exempt  property  never  becomes  assets  in  the  Bank- 
rupt Court  for  administration.  The  title  never  passes.  Only  a  qualified  right 
of  possession  is  in  the  trustee.  As  to  property  which  is  exempt,  relating  back 
to  the  adjudication,  title  remains  in  the  bankrupt,  and  it  is  only  to  be  -set  apart, 
and  otherwise  the  trustee  can  exercise  no  right,  and  owes  no  duty.  It  never 
gets  into  the  Court  of  Bankruptcy.  Consequently,  as  to  these  questions — the 
effect  of  waiver  notes  and  the  right  of  creditors  holding  such  obligations^ — • 
there  is  no  jurisdiction  whatever  in  the  Bankrupt  Court.  If  it  should  undertake 
to  deal  witH  the  questions  suggested  by  counsel,  it  would  be  dealing  with 
property  over  which  the  act  provides  that  the  Bankrupt  Court  could  have  no 
jurisdiction   and    control." 

In  re  Boyd,  10  A.  B.  R.  342,  120  Fed.  999  (D.  C.  Iowa) :  "No  title  to  exempt 
property  passes  to  the  trustee,  and,  if  property  is  exempt  as  against  the  creditors 
generally,  it  cannot  be  well  held  that  a  title  thereto  vests  in  the  trustee  simply 
because  a  single  creditor  may  have  the  right  to  subject  the  property  to  the 
payment  of  his  claim.  This  right  is  not  a  title  to  the  property,  nor  a  lien  thereon, 
but  is  simply  a  right  or  privilege  personal  to  the  creditor  owning  the  claim 
for  the  unpaid  purchase  price,  which  certainly  does  not  vest  in  the  trustee,  and 
therefore  the  same  should  be  presented  by  the  creditor  in  hi^  own  name."' 

It  is  not  that  the  bankrupt  is  allowed  his  maintenance  out  of  the  fund 
belonging  to  the  creditors,  as  was  provided  in  the  old  Roman  Law  of  Cessia 
Bonorum  and  in  the  English  Bankruptcy  Acts  and  as  appears  to  be  the  rule 
under  some  of  the  State  Insolvency  Statutes  today  (See  In  re  Anderson, 
6  A.  B.  R.  555,  D.  C.  Mass.,  and  In  re  Lynch,  4  A.  B.  R.  262,  D.  C.  Ga.), 
where  the  bankrupt  was  allowed  a  certain  per  cent,  of  his  assets  for  his 
own  maintenance.  This  is  not  the  theory  of  the  present  national  bankruptcy 
act  at  all.  The  bankrupt's  exemptions  are  not  a  priority  claim  to  be  paid 
out  of  the  creditors'  funds  like  the  claims  of  workmen,  clerks  or  servants. 
From  the  beginning  no  title  passes  at  all  to  exempt  property;  it  was  and  is 
and  will  continue  to  be  the  bankrupt's  own  property  and  the  trustee  never 
'  takes  nor  holds  any  interest  in  the  property  whatsoever,  except  a  reversionary 
interest  on  abandonment.  His  only  right  is  as  trustee  for  both  the  bank- 
rupt and  the  creditors  to  hold  the  property  of  both  until  that  belonging  to 
the  one  can, be  separated  and  set  aside  from  that  belonging  to  the  others. 

Indeed,  the  present  Bankruptcy  Act  seems  to  confer  on  the  bankrupt,  by 
negation  of  the  trustee's  title  thereto,  an  absolute  title  to  exempt  property 
even  in  States' where  exemptions  partake  more  of  the  nature  of  allowances 
out  of  the  estate  or  perhaps  of  mere  rights  to  use  the  property  during  the 
existence  of  the  family  relation  and  occupancy  of  the  property.^^^ 

In  re  Camp,  1  A.  B.  R.  168,  91  Fed.  745  (D.  C.  Ga.):  "According  to  the 
decisions  of  the  Supreme  Court  of  Georgia,  property  exempted  in  bankruptcy 
has  a  very  different  status  from  that  of  property  set  apart  and  allowed  by  the 
ordinary  of  the  county  as  a  homestead.  In  the  former  case,  that  of  exemption 
in  bankruptcy,  the  bankrupt  gets  an  absolute  title;  he  may  immediately  sell- 
it,  or  he  may,  according  to  its  character,  mortgage  or  pledge  it;  on  the  other 
hand,  the  title,  to  a  homestead  under  the  State  law,  is  in  the  head  of  the  family- 

1X7.   In  re  Lynch,  4  A.  B.  R.  262,  101  Fed.  579  (D,  C.  Ga.). 
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for  the  benefit  of  the  family;  his  title  is  nominal  during  the  existence  of  the 
family,  the  beneficial  interest  being  in  it,  so  that  there  is  very  little  reason  in 
■Georgia,  especially,  for  any  action  of  the  State  officials  when  the  title  vests 
absolutely  in  the  bankrupt  by  virtue'  of  the  exemption  in  the  bankruptcy  pro- 
ceedings." 

In  re  Ogilvie,  5  A.  B.  A.  380  (Ref.  Ga.) :  "*  *  *  the  Supreme  Court 
■of  this  State  has  decided  that  a  homestead  in  bankruptcy  constitutes  a  different 
estate  than  one  allowed  by  State  law.  *  *  *  The  estate  obtained  in  bank- 
ruptcy is  a  fee  simple,  subject,  however,  to  be  levied  upon  and  sold  for  claims 
■superior  to  the  homestead  of  older  date,  and  also  liable  to  be  seized  and  sold 
ior  subsequent  debts  of  bankrupt." 

However,  compare,  Fenley  v.  Poor,  10  A.  B.  R.  378,  121  Fed.  739  (C.  C.  A. 
Ky.) :  "In  construing  the  exemption  statute,  the  Court  of  Appeals  of  Ken- 
tucky, in  the  case  of  Gaines  v.  Casey,  10  Bush  92,  draws  a  distinction  between 
the  homestead  exemption  and  the  legal  title  to  the  fee,  and  holds  that  the 
right  to  a  homestead  may  be  waived  by  mortgaging  it,  and  that  such  security 
would  terminate  whenever  the  debtor  ceased  to  be  a  housekeeper  or  removed 
from  the  premises,  although  if  the  mortgage  Was  of  the  fee,  it  could  not  be 
thus  affected.  This  construction  would  leave  the  fee,  which  is  separate  and 
■distinct  from  the  homestead  exemption,  assignable,  even  under  the  contention 
•of  the  appellees.  But  the  definition  in  the  Bankruptcy  Act  refers  to  the  nature 
■of  the  property,  and,  if  it  is  such  as  to  be  assignable  under  the  act,  the  fact 
that  it  includes  exemptions  under  the  State  laws  in  force  at  the  time  of  the 
filing  of  the  petition  could  not  affect  its  nature  and  make  it  nonassignable. 
The  act  provides  that  the  bankrupt  shall  make  claim  under  oath  to  his  ex- 
■emptions  and  file  the  same  in  triplicate,  and  also  makes  it  the  duty  of  the 
trustee  to  set  apart  the  bankrupt's  exemptions  and  report  the  items  and  esti- 
■■^ated  value  to  the  court,  and  makes  it  the  duty  of  the  judge  to  determine  all 
claims  of  bankrupts  to  their  exemptions.  These  provisions  clearly  indicate 
that  the  whole  estate  of  the  bankrupt  is  assigned,  under  the  law,  to  the  trustee, 
.and  that  then  the  claim  of  the  bankrupt  is  to  be  made  for  his  exemptions, 
which  are  to  be  set  apart  by  the  trustee  and  determined  by  the  court.  The 
fact  that  the  debtor  has  a  homestead  right  in  a  tract  of  land  does  not  change 
the  nature  of  the  property  and  make  it  nonassignable.  In  re  Sisler  (D.  C),  3 
Am.  B.  R.  760,  96  Fed.  402.  The  homestead  right  may  be  abandoned,  or,  if 
there  be  no  objection  or  application  on  the  part  of  the  bankrupt  to  have  the 
"homestead  set  apart  to  him,  the  property  may  be  sold,  and  the  proceeds  dis- 
tributed among  his  creditors.  Collier  on  Bankruptcy  (4th  Ed.),  pp.  80,  81,  82, 
and  cases  in  notes.  The  property  is  of  a  nature  to  pass  to  the  trustee,  and 
after  it  passes  it  may  be  either  set  apart  to  the  bankrupt  or  converted  into 
money.  There  are  cases  in  which  real  estate  of  greater  value  than  is  allowed 
"by  the  statute  as  exempt,  in  which  the  bankrupt  has  a  homestead  right,  is  con- 
verted into  money,  and  the  amount  of  the  exemption  is  paid  to  the  bankrupt, 
and  the  balance  distributed  among  his  creditors.  In  re  Oderkirk  (D.  C),  4 
Am.  B.  R.  617,  103  Fed.  779.  "When  the  property  is  sold  by  the  trustee,  or  is 
set  apart  as  exempt,  the  trustee  has  no  further  interest  in  or  control  of  it;  but 
the  security  of  the  mortgagee  is  not  affected  thereby,  and  he  is  no  less  a  secured 
creditor  because  the  property  covered  by  his  mortgage  has  been  set  apart  as 
■exempt.  In  re  Little  (D.  C),  6  Am.  B.  R.  681,  110  Fed.  621.  The  claim  should 
not  have  been  allowed  as  an  unsecured  claim.  It  could  only  participate  in  the 
dividends  after  the  value  of  the  security  is  deducted  from  the  amount  of  the 
debt." 

Also,  compare  remarks  in  Roden  Grocery  Co.  v.  Bacon,  13  A.  B.  R.  251  (C. 
C.  A.  Ala.). 
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Nevertheless,  as  to  homestead  exemptions  where  the  absolute  ownership 
of  the  homestead  is  not  exempted  to  the  bankrupt  but  only  during  occu- 
pancy, the  question  is  still  perplexing,  since  there  always  remains  a  non- 
exempt  reversionary  interest,  likely  to  become  a  full  title  on  abandonment 
of  the  homestead.il* 

§  1025.   Date  of  Adjudication  Fixes  Right  to  Exemptions. — The 

date  of  the  adjudication  in  bankruptcy  fixes  the  status  as  to  exemptions. ^^^ 

In  re  Seabolt,  8  A.  B.  R.  60,  113  Fed.  766  (D.  C.  Ga.) :  "The  right  to  the 
exemption  accrued  to  the  debtor  when  the  creditors  instituted  proceedings  in 
bankruptcy  to  subject  his  property  to  the  payment  of  his  debts,  and  upon  the 
appointment  of  a  trustee  in  bankruptcy  the  title  of  the  property  reserved  by 
the  law  as  the  debtor's  exemption  did  not  vest  in  such  trustee,  but  remained 
in  the  debtor,  awaiting  the  mere  legal  formality  of  having  it  appraised  and  set 
apart  to  him." 

Inferentially,  In  re  Oleson,  7  A.  B.  R.  33,  110  Fed.  796  (D.  C.  Iowa):  "The 
right  to  hold  the  land  as  exempt  is  not  questioned,  and,  if  it  be  true  that  It 
was  and  is  exempt,  I  can  see  no  ground  for  holding  that  the  rental  therefor 
contracted  for  and  accruing  after  the  adjudication  belongs  to  the  creditors. 

"It  is  also  charged  that  the  chattel  mortgage  to  the  father  is  void  as  to 
creditors,  being  given  without  consideration." 

But  compare,  inferentially,  Smalley  v.  Laugenour,  13  A.  B.  R.  693,  196  U.  S. 
93:  "And  the  court  held  that  the  order  of  the  District  Judge  of  the  United 
States  for  the  District  of  Washington,  sitting  in  bankruptcy,  awarding  the 
property  to  Laugenour  as  property  exempt  from  the  claims  of  his  creditors, 
and  which  related  back  to  the  time  of  the  filing  of  the  petition  in  bankruptcy, 
which  was  prior  to  the  date  of  the  attempted  sale,  was  a  judgment  conclusive 
as  between  the  parties  that  the  property  was  so  exempt  at  that  date."  This 
case  is  not  contra,  however,  for  the  date  of  the  filing  of  the  petition  coincided 
with  that  of  the  adjudication,  it  being  a  case  of  voluntary  bankruptcy. 

If  the  bankrupt  then  was  entitled  to  the  exemptions  he  claimed,  the  prop- 
erty remains  his  property,  free  from  the  claims  of  creditors,  notwithstand- 
ing he  may  no  longer  be  entitled  to  exemptions  at  the  time  the  trustee  is 
ready  to  set  apart  exempt  property.  The  date  of  the  adjudication  is  the 
line  of  cleavage. 12"  That  date  severs  his  old  estate  from  his  new  estate, 
tiis  old  creditors  from  his  new  ones.     Since  the  exempt  property  is  taken 

U8.  In  re  Mayer,  6  A.  B.  R.  117  (C.  C.  A.  Wis.) ;  Finley  v.  Poor,  10  A.  B.  R. 
378,  121  Fed.  739  (C.  C.  A.  Ky.). 

119.  In  re  Fletcher,  16  A.  B.  R.  491  (Ref.  Ohio);  inferentially,  In  re  Elmira 
Steel  Co.,  5  A.  B.  R.  487  (Ref,  N.  Y.),  although  in  this  case  the  court  is  not  con- 
sidering the  matter  of  exemptions;  and  though  also,  the  court  seems  to  fix  the 
date  of  the  filing  of  the  petition  as  the  date  of  cleavage.  Inferentially,  In  re 
McKenzie,  13  A.  B.  R.  339,  133  Fed.  986  (D.  C.  Ark.). 

But  compare,  inferentially.  In  re  Fly,  6  A.  B.  R.  550,  110  Fed.  141  (D.  C. 
Calif.),  where  the  court  rightly  decided  that  the  change  of  occupation  to  a  class 
entitled  to  different  exemptions  from  those  of  the  class  to  which  the  debtor 
belonged  at  the  date  of  adjudication  would  nevertheless  give  the  debtor  the 
exemptions  to  which  he  would  have  been  entitled  at  the  date  of  adjudication; 
but  seemingly  bases  the  ruling  on  a  different  ground  from  that  that  the  date  of 
the  adjudication  fixes  the  status. 

120.  In  re  McKenzie.  13  A.  B.  R.  339.  133  Fed.  986  CD.  C.  Ark.). 
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away  from  the  old  estate,  and  the  last  moment  of  the  growth  or  life  of  the 
old  estate  is  the  moment  the  debtor  is  adjudged  bankrupt,  it  follows  that 
that  moment  is  the  moment  which  fixes  the  status  of  the  property.  Thus, 
if  then  not  exempt,  the  subsequent  marriage  of  the  bankrupt  will  not  render 
it  exempt. 

In  re  Fletcher,  16  A.  B.  R.  491  (Ref.  Ohio) :  "All  he  gains,  earns  or  acquires 
subsequent  to  the  filing  of  his  petition  is  absolutely  free  from  the  claims  of  his 
prior  creditors.  The  commencement  of  bankruptcy  proceedings  marks  the 
division  of  his  old  financial  condition  and  his  new  financial  condition.  He  is 
supposed  to  give  up  everything  and  to  be  freed  of  his  debts,  and  it  is  not  in 
the  spirit  of  the  bankruptcy  law  to  allow  him  subsequent  to  the  commencement 
of  bankruptcy  proceedings  to  change  his  status  so  as  to  claim  any  greater 
rights  out  of  the  property  than  he  possessed  at  the  time  he  commenced  the 
proceedings. 

"The  very  fact  that  the  bankrupt  is  required  to  make  his  claim  in  the  sched- 
ules filed  with  his  petition,  indicates  that  the  framers  of  the  Bankruptcy  Law 
intended  that  the  bankrupt's  exemptions,  if  he  intended  to  claim  any,  must  be 
claimed  as  of  the  time  he  filed  his  petition.  At  the  time  Fletcher  filed  his 
petition,  he  was  not  entitled  to  any  exemptions,  and  he  can  not  do  anything 
subsequent  to  that  tirne  to  change  his  relation  to  his  property." 

And  if  then  exempt,  absolutely  exempt,  the  subsequent  death  of  the  bank- 
rupt's wife  or  loss  of  his  family  will  not  cause  it  to  revert  to  his  trustee. 

Likewise,  his  subsequent  death,  before  the  exemptions  are  set  apar<-  to 
him,  will  not  defeat  the  exemptions  nor  cause  the  exempt  property  to  fall 
into  the  general  estate ;  the  exemptions  will  pass  to  the  representatives  of 
the  deceased  bankrupt  free  from  the  claims  of  the  old  creditors.i^i 

It  is  a  question,  as  noted  in  the  preceding  paragraph,  whether,  upon  the 
subsequent  abandonment  of  the  homestead,  after  it  has  been  adjudicated 
that  the  same  should  be  set  apart  to  the  bankrupt' as  exempt,  the  title  still 
remains  in  the  bankrupt  or  revests  to  the  trustee.  It  might  seem  that  per- 
haps the  Bankruptcy  Act  gives  the  bankrupt  absolute  title  to  exempt  pn  ^p- 
erty  even  where,  under  state  law,  it  is  exempt  only  so  long  as  used  as  a 
homestead,  this  being  based  on  the  apparent  denial,  in  §  70  (a),  to  the 
trustee  of  any  title  to  exempt  property ;  yet,  perhaps  the  better  reasoning  is 
that  the  homestead  is  not  exempt  absolutely  but  only  during  user  and  that 
there  always  remains  a  reversionary  interest  in  the  trustee  which,  perhaps 
indeed,  the  trustee  might  sell  as  an  asset  of  the  estate  at  any  time.^^^ 

121.  In  re  Seabolt,  8  A.  B.  R.  57,  113  Fed.  766  (D.  C.  N.  Car.);  contra,  In  re 
Parschen,  9  A.  B.  R.  389,  119  Fed.  976  (D.  C.  Ohio). 

122.  In  re  Mayer,  6  A.  B.  R.  117,  108  Fed.  599  (C.  C.  A.  Wis.,  Jenkins,  C.  J., 
dissenting) :  In  this  case  it  was  held  that,  after  a  court  of  bankruptcy  had  ad- 
judicated and  determined  the  property  which  should  be  set  apart  to  the  bank- 
rupt as  a  homestead  under  the  laws  of  the  State  of  Wisconsin  and  there  was 
nothing  left  to  do  but  to  determine  the  line  of  boundary  of  said  homestead  at 
the  most,  and  the  bankrupt,  in  order  to  avoid  the  consequences  of  an  order  ad- 
judging him  in  contempt  had  fled  the  country,  that  under  such  circumstances 
the  property  set  apart  as  a  homestead  had  been  abandoned  by  the  bankrupt, 
and  passed  to  the  trustee,  and  became  property  which  he  might  administer  as 
part  of  the  bankrupt  estate,  and  that  the  court  of  bankruptcy  still  had  juris- 
diction to  deal  with  such  orooertv. 
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Jurisdiction  op  the;  Bankruptcy  Court  Over  Exempt  Property. 

§  1026.  Bankruptcy  Court's  Jurisdiction  over  Exemptions  Exclu- 
sive.— The  bankruptcy  court  has  jurisdiction,  and  the  jurisdiction  is  ex- 
clusive, to  determine  the  claims  of  bankrupts  to  their  exemptions. 

Section  2,  subd.  11,  of  the  Bankruptcy  Act  confers  the  express  authority 
upon  courts  of  bankruptcy  to  "determine  all  claims  of  bankrupts  to  their 
exemptions ;"  and  this  jurisdiction  is  exclusive— the  State  courts  cannot 
pass  upon  them,  although  it  is  true  the  State  laws  set  the  bounds  and  limits 
of  the  right  to  the  exemptions — the  exclusive  forum  where  these  rights  are 
to  be  determined  is  the  court  of  bankruptcy. ^ 23 

In  re  Lucius,  10  A.  B.  R.  653,  124  Fed.  455  (D.  C.  Ala.):  "The  bankrupt 
court  has  jurisdiction  to  determine  all  claims  of  bankrupts  to  their  exemptions, 
and  has  exclusive  jurisdiction  to  determine  such  claims." 

McGahan  v.  Anderson,  7  A.  B.  R.  641,  113  Fed.  115  (C.  C.  A.  S.  C.) ;  "The 
bankrupt  court,  as  a  necessity,  must  alone  deal  with  the  exemptions  of  the 
bankrupt.  If  any  other  tribunal  was  to  intervene  to  determine  this  question, 
it  would  be  the  exercise  of  a  jurisdiction,  wHch  might  result  in  a  conflict  of 
authority,  and  deprive  the  bankrupt  court  of  its  rightful  power  to  speedilj' 
determine  all  questions  of  law  and  right  arising  under- the  Bankrupt  Act,  which 
was  clearly  the  intention  of  Congress  when  it  enacted  the  law." 

§  1027.  Trustee  Entitled  to  Possession  Long  Enough  to  Set  Apart. 

— The  trustee  has  the  right  to  the  possession  of  the  property  long  enough 
to  set  it  apart.124 

§  1028.  Court  Maj  Enjoin  Interference. — And  if  it  is  in  his  posses- 
sion, the  bankruptcy  court  may  enjoin  the  State  Court's  officers,  or  at  any 
rate  the  parties  in  the  state  court,  from  interfering  with  the  trustee's  cus- 
tody until  the  property  has  been  thus  set  apart  by  him.'-^^ 

183.   In  re  Overstreet,  2  A.  B.  R.  486  (Ref.  Ark.). 

124.  In  re  McClintock,  13  A.  B.  R.  606  (Ref.  Ohio,  affirmed  by  D.  C).  Com- 
pare, In  re  Mayer,  6  A.  B.  R.  117  (C.  C.  A.  Wis.),  that  the  trustee  has  title 
thereto  "sub  modo."  Also,  compare,  In  re  McCartney,  6  A.  B.  R.  366  (D.  C. 
Wis.),  where  the  bankruptcy  court  granted  leave  to  a  garnishee  to  pay  into  the 
custody  of  the  bankruptcy  court  exempt  wages  garnisheed. 

125.  In  re  Seals,  8  A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.);  inferentially.  In  re 
Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.).  But  even  in  that  event  the  Hen 
of  the  levy  made  by  the  State  Court's  officers  will  probably  remain  good  on  the 
property  in  the  trustee's  hands  and  be  restored  to  full  vigor  as  soon  as  he  has 
set  apart  the  property  as  exempt. 

Where  the  garnishee  is  aware-  of  the  fact  that  the  property  or  credits  in  his 
hands  are  exempt,  it  is  his  duty  to  disclose  such  fact  in  his  answer,  where  the 
defendant  is  not  served  with  notice  or  notice  is  given  only  by  publication; 
otherwise  payment  by  him  into  court  or  a  judgment  charging  him  as  garnishee 
will  not  relieve  him  from  subsequent  liability  to  the  bankrupt.  In  re  Beals,  8 
A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.). 

Leave  has  been  granted  in  one  case  to  a  garnishee  (who  had  been  ordered 
by  the  State  court  to  pay  into  the  State  court)  to  turn  over  exempt  wages  to 
the   bankruptcy   court.      In  re  McCartney,  6  A.  B.  R.  366,  109  Fed.  629  (D.  C.  Wis). 

The  referee  could  not  enioin  the  State  court's  officers,  the  effect  being  to  stay 
proceedings  of  a  court  or  officer  as  to  which  the  referee  has  no  jurisdiction.  In  re 
Siebert,  13  A.  B.  R.  348,  133  Fed.  781  (D.  C.  N.  J.). 

1  Rem  B— 37 


578  REMINGTON    ON   BANKRUPTCY.  §  1032 

§  1029.  But  Will  Not  Necessarily  Order  Surrender.— But  the  bank- 
ruptcy court  may  not  summarily  order  the  delivery  of  the  property  over  to 
the  trustee,  if  it  is  not  already  in  his  possession. ^^'^ 

§  1030.  Nor  Authorize  Trustee  to  Intervene  in  Attachment  Case 
to  Obtain  Possession. — And  it  has  been  held  that  the  trustee  has  no 
right  to  intervene  in  an  attachment  case  for  the  purpose  of  obtaining  posses- 
sion of  the  attached  property. ^^^ 

§  1031.  After  Obtaining  Possession,  No  Amendment  of  Claim  of 
Exemptions  to  Defeat  Lienholders  as  to  Whom  Property  Not  Ex- 
empt.— After  the  trustee  has  obtained  possession  of  property  not  claimed 
as  exempt,  on  the  plea  that  the  lien  thereon  is  void  as  to  creditors,  the  bank- 
rupt should  not  be  permitted  to  come  in  and  claim  it  as  exempt  and  thus 
assert  the  creditors'  rights  to  enable  him  to  defraud  the  lienholder  out  of 
property  to  which,  as  between  the  bankrupt  and  the  lienholder,  the  lien- 
holder  is  entitled. 12* 

§  1032.  Bankruptcy  Court  May  Not  Administer,  but  Only 
Determine  and  Set  Apart  Exemptions. — The  bankruptcy  court  is 
without  power  to  administer  exempt  property,  save  and  except  merely  to 
determine  it  to  be  exempt  and  to  set  it  apart  as  such;  and  the  bankruptcy 
court  will  not  undertake  to  determine  the  validity,  extent  nor  priority  of 
liens  thereon  or  rights  therein. 

As  soon  as  the  trustee  has  properly  set  ofif  the  bankrupt's  property,  all 
the  trustee's  rights,  even  that  of  mere  custody,  cease,  and  after  the  trustee's 
report  has  been  finally  approved,  the  bankruptcy  court  is  without  control 
over  the  property  and  without  power  to  determine  any  rights  thereto.  ^^^ 

126.  Sharp  v.  Woolslare,  13  A.  B.  R.  396  (Superior  Ct.  Penna.) ;  Jewett  Bros. 
V.  Huifman,  13  A.  B.,  R.  738  (Sup.  Ct.  N.  Dak.) ;  compare.  In  re  Hatch,  4  A.  B. 
R.  350,  102  Fed.  280  (D.  C.  Iowa). 

127.  Jewett  Bros.  v.  Hoffman,  13  A.  B.  R.  738  (Sup.  Ct.  N.  Dak.). 

128.  See  remark  to  a  similar  effect,  In  re  J.  C.  Winship  Co.,  9  A.  B.  R.  638, 
130  Fed.  93  (C.  C.  A.  Ills.). 

129.  Powers  Dry  Goods  Co.  v.  Nelson,  7  A.  B.  R.  506  (Sup.  Ct.  N.  Dak.); 
inferentially,  In  re  Bolinger,  6  A.  B.  R.  171,  108  Fed.  374  (D.  C.  Penn.);  Sharp 
V.  Woolslare,  13  A.  B.  R.  396  (Superior  Ct.  Penn.). 

In  re  Brumbaugh,  12  A.  B.  R.  304,  128  Fed.  971  (D.  C.  Penn.),  where  the  courl 
held,  in  substance,  that  the  only  question  to  be  determined  upon  a  bankrupt's 
claim  for  exemptions  is  whether  he  is  entitled  thereto  as  against  general  cred- 
itors, and  that  it  was  therefore  no  ground  for  opposing  a  bankrupt's  application 
therefor  that  in  the  State  courts  he  would  not  be  able  to  maintain  his  claim  to. 
the  property  set  apart  as  exempt  against  a  judgment  for  breach  of  promise  tc 
marry  recovered  prior  to  his  adjudication. 

In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D.  C.  N.  Car.) ;  In  re  Hills,  2  A.  B 
R.  798,  96  Fed.  185  (D.  C.  Ga.) ;  Ingram  v.  Wilson,  11  A.  B.  R.  192,  125  Fed. 
913  (C.  C.  A.  Iowa);  In  re  LeVay,  11  A.  B.  R.  116,  125  Fed.  990  (D.  C.  Pa.); 
impliedly.  In  re  Wells,  5  A.  B.  R.  311,  105  Fed.  763  (D.  C.  Ark.);  obiter,  In  re 
Royce  Dry  Goods  Co.,  13  A.  B.  R.  268,  133  Fed.  100  (D.  C-.  Mo.) ;  In  re  Bender, 
17  A.  B.  R.  895  (Ref.  Ohio);  In  re  Ogilvie,  5  A.  B.  R.  374  (Ref.  Ga.);  In  re  Hop- 
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Lockwood  V.  Exch.  Bk.,  10  A.  B.  R.  113,  190  U.  S.  294:  "The  fact  that  the 
Act  of  1898  confers  upon  the  court  of  bankruptcy  authority  to  control  exempt 
property  in  order  to  set  it  aside,  and  thus  exclude  it  from  the  assets  of  the  ■ 
bankrupt  estate  to  be  administered,  afifords  no  just  ground  for  holding  that  the 
court  of  bankruptcy  must  administer  and  distribute,  as  included  in  the  assets 
-of  the  estate,  the  very  property  which  the  act  in  unambiguous  language  declares 
shall  not  pass  from  the  bankrupt  or  become  part  of  the  bankruptcy  assets.  The 
two  provisions  of  the  statute  must  be  construed  together  and  both  be  given 
effect.  Moreover,  the  want  of  power  in  the  court  of  bankruptcy  to  administer 
■exempt  property  is  besides  shown  by  the  context  of  the  act,  since  throughout 
its  text  exempt  property  is  contrasted  with  property  not  exempt,  the  latter 
alone  constituting  assets  of  the  bankrupt  estate  subject  to  administration.  The 
Act  of  1898,  instead  of  manifesting  the  purpose  of  Congress  to  adopt  a  dififerent 
rule  from  that  which  was  applied,  as  we  have  seen  with  reference  to  the  Act  of 
1867.,  on  the  contrary  exhibits  the  intention  to  perpetuate  the  rule,  since  the 
provision  of  the  statute  to  which  we  have  referred  in  reason  is  consonant  only 
■with  that  hypothesis." 

In  re  Little," 6  A.  B.  R.  681,  110  Fed.  631  (D.  C.  Iowa):  "By  the  action  of 
the  trustee,  confirmed  by  the  referee,  the  exemptions  claimed  by  the  bankrupt 
were  allowed,  and  the  particular  property  was  set  apart  to  him,  and  passed  into 
his  possession  and  control.  When  thus  separated  from  the  general  estate,  the 
exempt  property  ceased  to  be  in  the  possession  of  the  trustee  or  of  the  court, 
and  under  the  provisions  of  §  70,  the  trustee  took  no  title  thereto.  Under  these 
•circumstances  the  referee  rightly  ruled  that  the  court  of  bankruptcy  would  not 
•entertain  jurisdiction  over  the  exempt  property  at  the  request  of  the  claimant 
bank.  When  the  application  on  behalf  of  the  bank  was  filed,  the  exempt  prop- 
,  erty  had  passed  from  the  possession  of  the  court  in  bankruptcy.  The  trustee 
had  no  title  thereto,  and  the  creditors  at  large  had  no  equity  therein." 

In  re- Jack-son,  8  A.  B.  R.  594,  116  Fed.  46  (D.  C.  Pa.):  "We  have  nothing 
further  to  do  with  it  than  to  see  that  the  trustee  sets  it  aside,  and  to  dispose 
•of  such  questions  as  may  arise  incident  to  that  process.  After  the  property 
exempted  has  been  separated  and  delivered,  its  subsequent  fate  does  not  con- 
cern us.  If  some  one  of  the  bankrupt's  creditors  has  already  obtained,  or 
should  afterwards  obtain,  a  lien  upon  it,  it  is  not  for  this  court  to  interfere 
v/ith  his  right."  ' 

In  re  Grimes,  3  A.  B.  R.  730,  96  Fed.  539  (D.  C.  N.  Car.) :  "After  the  exempt 
property  has  been  designated  and  set  apart  to  the  bankrupts  by  the  trustee, 
it  has  been  administered,  and  has  pa.ssed  out  of  the  possession  and  control  of 
the  Bankruptcy  Court.  The  trustee  has  no  further  concern  with  it,  nor  has  the 
-coUrt  any  jurisdiction  to  defend  such  property  from  adverse  claims  or  liens 
that  may  or  may  not  be  distinguished  by  the  bankruptcy  proceedings.  It  will 
«ot  entertain  a  proceeding  to  enforce  a  lien  upon  such  property." 

In  re  Hatch,  4  A.  B.  R.  349,  103  Fed.  380  (D.  C.  lowa) :  "The  ictual  posses- 
sion of  the  property  is  held  by  the  bankrupt,  and  since  the  same  was  segre- 
gated from  the  estate,  and  assigned  to  the  bankrupt  as  exempt,  it  has  ceased 

kins,  1  A.  B.  R.  309  (Ref.  Ala.) ;  In  re  Black,  4  A.  B.  R.  776,  104  Fed.  38  (D.  C 
Pa.);  In  re  Moore,  7  A.  B.  R.  285,  113  Fed.  289  (D.  C.  Ala.);  Roden  Grocery  Co 
V.  Bacon,  13  A.  B.  R.  353,  133  Fed.  515  (C.  C.  A.  Ala.) ;  In  re  Swords,  7  A.  B. 
R.  436,  112  Fed.  661  (D.  C.  Ga.).  Apparently  contra.  In  re  Sloan,  14  A.  B.  R. 
435,  135  Fed.  873  (D.  C.  Pa.),  but  in  this  case  right  of  exemption  was  lost  by 
assigning  it.  Instance,  contra,  Burrow  v.  Grand  Lodge,  13  A.  B.  R.  543,  133 
Fed.  708  (C.  C.  A.  Tex.);  instance,  contra.  In  re  Stout,  6  A.  B.  R.  505  (D.  C. 
Mo.);  contra,  In  re  Garden,  1  A.  B.  R.  582,  93  Fed.  423  (D.  C.  Ala.,  overruled  by 
In  re  Moore,  7  A.  B.  R.  285,  113  Fed.  389). 
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to  be  within  either  the  actual  or  constructive  possession  cf  the  court  of  bank- 
ruptcy." 

In  re  Durham,  4  A.  B.  R.  762,  104  Fed.  331  (D.  C.  Ark.):  "*  *  *  he  is- 
only  entitled  to  the  possession  thereof  for  the  purpose  of  ascertaining  *  *  * 
whether  the  value  of  the  property  does  not  exceed  Jhat  allowed  as  exempt  by 
the  laws  of  the  State.  As  soon  as  that  is  ascertained  it  is  the  duty  of  the 
trustee  to  deliver  it  to  the  /bankrupt." 

McKenney  &  Cheney,  11  A.  B.  R.  54,  118  Ga.  387:  "Under  the  Bankruptcy 
Act  of  1898  the  bankrupt  court  is  without  authority  or  power  to  administer 
property  set  aside  as  exempt  under  the  Constitution  of  this  State." 

Bell  V.  Dawson  Grocery  Co.,  12  A.  B.  R.  161,  120  Ga.  628:  "It  is  now  well 
settled  both  in  this  and  the  Federal  Courts  that  the  trustee  in  bankruptcy  has 
no  power  nor  control  over  the  exempted  property  after  it  has  been  set  apart 
to  the  applicant.  The  title  never  passes  to  him,  but  remains  in  the  bankrupt. 
The  trustee  can  set  apart  the  exemption  and  pass  upon  such  objections  as  may 
be  made  by  creditors  to  his  so  doing.  But  he  cannot  administer  the  property- 
exempted,  nor  determine  the  rights  of  creditors  asserting  waivers  against  it." 

In  re  Hartsell  &  Son,  15  A.  B.  R.  177  (D.  C.  Ala.):  "It  has  bden  uniformly 
ruled  of  late,  that  the  court  of  bankruptcy  has  nothing  to  do  with  exempt- 
property  except  to  ascertain  whether  it  be  exempt,  and  then  to  set  it  aside.  It 
has  no  authority  to  enforce  even  an  admitted  lien  upon  the  exempt  property. 
Setting  aside  the  property  as  exempt  does  not  affect  the  rights  of  the  lienholder,. 
nor  does  it  in  any  wise  prevent  a  creditor,  whose  claim  is  not  avoided  by  the  dis- 
charge in  bankruptcy,  from  proceeding  against  the  property  in  the  hands  of 
the  bankrupt,  just  as  though  he  had  not  been  adjudged  a  bankrupt." 

In  re  Lucius,  10  A.  B.  R.  654,  134  Fed.  455  (D.  C.  Ala.):  "When  the  exemp- 
tion has  been  set  apart  by  the  trustee,  and  he  has  reported  it  to  the  court  for 
its  approval,  and  when  approved  and  the  bankrupt's  right  to  it  has  been  finally- 
determined,  the  property  embraced  in  the  exemption  ceases  to  be  a  part  "of  the- 
assets  to  be  administered  by  the  court  in  connection  with  the  bankrupt's  estate,, 
and  the  bankrupt  court  would  have  no  jurisdiction  to  entertain  a  plenary  suit- 
in  equity  by  a  creditor  of  the  bankrupt  to  reach  and  subject  to  his  claim  such 
exempt  property." 

Woodruff  V.  Cheeves,  5  A.  B.  R.  303,  105  Fed.  601  (C.  C.  A.  Ga.) :  "It  seems- 
clear  to  us  -that  this  language  of  the  statute  leaves  no  room  for  argument  to- 
show  that  the  exempt  property  constitutes  no  part  of  the  estate  in  bankruptcy 
subject  to  administration  by  the  trustee  or  the  court  of  bankruptcy." 

[1867]  In  re  Bass,  3  Woods  383:  "In  other  words,  it  is  made  as  clear,  as  any- 
thing can  be,  that  such  exempted  property  constitutes  no  part  of  the  assets  in^ 
bankruptcy.  The  agreement  of  the  bankrupt  in  any  particular  case  to  waive 
the  right  to  the  exemption  makes  no  difference.  He  may  own  other  debts  in^ 
regard  to  which  no  such  agreement  has  been  made.  But  whether  so  or  not,  't- 
is not  for  the  bankrupt  court  to  inquire.  The  exemption  is  created  by  the- 
State  law,  and  the  assignee  acquires  no  title  to  the  exempt  property.  If  the- 
creditor  has  a  claim  against  it  he  must  prosecute  that  claim  in  a  court  which 
has  jurisdiction  over  the  property,  which  the  bankrupt  court  has  not." 

In  re  Castleberry,  16  A.  B.  R.  160  (D.  C.  Ga.) :  "It  is  thoroughly  settled  novr 
that  the  bankrupt  court  will  not  undertake  to  enforce  debts  claimed  to  be  goodi 
against  the  homestead  exemption." 

Some  decisions,  while  conceding  that  the  bankruptcy  court  has  no  juris- 
diction to  administer  exempt  property,  hold  that  the  rule  is  not  violated; 
when  the  bankruptcy  court  undertakes  to  administer  the  property  in  its- 
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custody  otherwise  exempt,  for  the  benefit  of  those  creditors  who  hold 
■waivers  of  exemption  or  as  to  whom  the  property  is  not  exempt,  as  in  States 
where  there  are  no  exemptions  against  claims  for  purchase  price,  for  torts 
or  for  necessaries ;  the  reascming  being  in  substance  that,  as  to  such  creditors, 
the  court  is  not  administering  exempt  property,  and  the  court  being  in  pos- 
session of  the  res  is  competent  to  determine  conflicting  claims  and  interests 
therein  and  should  not  refuse  to  do  so,  especially  since  the  creditor  is  barred 
by  the  bankruptcy  from  asserting  his  rights  by  levy  in  the  customary 
manner. 
Among  such  decisions  are  the  following  r^s" 

In  re  Gordon,  8  A.  B.  R.  255,  115  Fed.  445  (D.  C.  Vt.) :  "This  is  not  contrary 
to  the  cases  cited  by  the  bankrupt,  that  hold  waivers  of,  or  liens  upon,  exemp-. 
tions  to  be  outside  the  jurisdiction  of  the  courts  of  bankruptcy,  for  here  what 
is  reached  is  not  within  the  exemption.  .Woodruflf  v.  Cheeves,  5  Am.  B.  R.  296, 
105  Fed.  601.  Bankruptcy  courts  have  nothing  to  do  with  exemptions  but  to 
set  them  out.  Here,  as  to  these  prior  claims,  there  is  no  exemption  in  this 
homestead  to  set  out." 

In  re  Sisler,  2  A.  B.  R.  768,  96  Fed.  402  (D.  C.  Va.) :  "These  decisions  sus- 
tain the  position  of  the  creditor  in  this  case  that  his  debt,  containing  a  waiver 
of  the  homestead  exemption,  can  be  enforced  in  this  court  against  the  property 
claimed  by  the  bankrupt  as  exempt  under  the  provisions  of  the  homestead  law. 
The  court  can  find  no  reason  for  denying  the  right  of  the  creditor  to  have  the 
property  surrendered  by  the  bankrupt  subjected  to  the  payment  of  his  debt. 
We  have  seen  that  this  property  is  not  exempt. .  The  debt  proved  by  the 
creditor  is  not  a  lien  on  this  property,  and  therefore  cannot  follow  it  after 
the  discharge  of  the  bankrupt,  and  be  enforced  in  a  State  Court.  The  discharge 
of  the  bankrupt  could  be  pleaded  in  a  State  Court  as  a  complete  bar  to  its 
recovery." 

In  re  Bragg,  2  N.  B.  N.  &  R.  84  (Ref.  Ala.) :  "The  whole  argument  is  based 
on  the  assumption  of  the  very  fact  to  be  decided,  viz:  Is  the  property  claimed 
by  the  bankrupt,  exempt  to  him?  Certainly,  if  the  property  claimed  by  the 
bankrupt  is  not  exempt  to  him  as  against  any  creditor,  then  it  should  not  be 
set  apart  to  him  against  the  protest  of  such  creditor,  merely  because  it  is 
exempt  as  against   other  creditors." 

In  re  Boyd,  10  A.  B.  R.  339,  120  Fed.  999  (D.  C.  Iowa):  "It  is  not  ques- 
tioned that,  if  the  property  had  been  fully  paid  for,  it  would  be  exempt  from  the 
claims  of  creditors  under  the  provisions  of  §  4008  of  the  Code  of  Iowa, 
but  by  §  4015  of  the  Code  it  is  declared  that  'none  of  the  exemptions  prescribed 
in  this  chapter  shall  be  allowed  against  an  execution  issued  for  the  purchase 
money  of  property  claimed  to  be  exempt,  and  on  which  such  execution  is 
levied,'  and  the  question  for  consideration  is  whether  effect  can  be  given  to 
this  section  of  the  Code  in  cases  of  bankruptcy.  According  to  the  statements 
of  counsel,  the  ruling  of  the  referee  was  based  upon  the  thought  that  the 
benefit  of  §  4015  was  available  only  to  one  who  had  secured  a  judgment  for 
the  unpaid  purchase  price,  and  had  caused  an  execution  for  the  collection  of 
the  judgment  to  be  levied  upon  the  property.  Section  6  of  the  Bankrupt  Act 
(Act  July  1,  1898,  30  Stat.  548  [U.  S.  Comp.  St.  1901,  p.  3424]),  declares,  in 
substance,  that .  the  act  shall  not  affect  the  allowance  to  bankrupts  of  the  ex- 

130.  In  re  Richardson,  11  A.  B.  R.  379  (Ref.  Ala.) ;  impliedly.  In  re  Campbell. 
10  A.  B.  R.  730,  124  Fed.  417  (D.  C.  Va.). 
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emptions  prescribed  by  the  law  of  the  State  wherein  the  bankrupt  has  his- 
domicile.  It  certainly  was  not  the  intent  of  this  section  to  enlarge  the  exemp- 
tions available  to  the  bankrupt  under  the  law  of  the  State,  It  is  clear  that,  if 
the  bankrupt  had  not  invoked  the  benefit  of  the  Bankrupt  Act,  the  property 
he  now  claims  to  be  exempt  to  him  would  have  been  liable  to  be  subjected 
to  the  payment  of  the  unpaid  portions  of  the  purchase  price.  True,  the  mode 
which  the  creditors  would  have  been  compelled  to  pursue  in  order  to  subject 
the  property  to  the  payment  of  their  claims  would  be  to  obtain  judgment^ 
and  cause  a  levy  of  execution  on  the  property;  but  the  substance  of  the  right 
secured  by  §  4015  of  the  Code  of  Iowa  is  that  no  property  can  be  held  exempt 
against  the  debt  due  for  the  purchase  price,  although  this  right  can  only  be 
enforced  in  the  State  court  through  the  form  of  a  judgment  and  levy  of  execu- 
tion. By  instituting  the  proceedings  in  bankruptcy,  the  debtor  has  brought 
this  property  into  the  custody  and  under  the  control  of  this  court,  acting  as  a 
court  in  equity.  The  bankrupt  now  asks  the  court  to  make  an  order  setting 
apart  this  specific  property  to  him  as  exempt  under  the  law  of  the  State.  The 
creditors,  B.  R.  Evans  and  D.  A.  Lyon,  pray  the  court  for  an  order  declaring 
the  property  not  exempt  as  against  their  claims,  and  directing  the  sale  thereof 
for  their  benefit. 

"It  is  a  familiar  rule  that,  when  property  comes  under  the  control  and  cus- 
tody of  the  court,  all  parties  claiming  interests  or  rights  therein  or  thereto- 
will  be  permitted  to  assert  such  rights  before  the  court  having  custody  of  the 
property.  It  is  equally  well  settled  that  in  such  cases  regard  will  be  paid  and 
protection  be  granted  to  the  substance  of  the  right  asserted,  even  though  the 
court  may  not  be  able  to  adopt  and  follow  the  form  of  the  remedy  which, 
under  the  statutes  of  the  State,  would  be  alone  open  to  the  claimant  if  the 
property  was  not  in  the  custody  of  the  court.  Thus,  in  Krippendorf  v.  Hyde, 
110  U.  S.  376,  380,  38  L.  Ed.  145,  it  was  said: 

"'The  only  legal  remedy  which  can  be  said  to  be  adequate  for,  the  purpose 
of  protecting  and  preserving  his  right  to  the  possession  of  his  property  was  an 
action  in  replevin.  Of  this  remedy  at  law  in  the  State  court  he  was  deprived 
by  the  fact'  that  the  proceedings  in  attachment  were  pending  in  a  court  of  the 
United  States,  because  the  property  attached,  being  in  the  hands  of  the  mar- 
shall,  is  regarded  as  in  the  custody  of  the  court.  This  was  the  point  decided 
in  Freeman  v.  Howe,  24  How.  450  (16  L.  Ed.  749),  the  doctrine  of  which  must 
be  considered  as  fully  and  finally  established  in  this  court.  *  *  *  por  if  we 
affirm,  as  that  decision  does,  the  exclusive  right  of  the  Circuit  Court  in  such 
a  case  to  maintain  the  custody  of  property  seized  and  held  under  its  process 
by  its  officers,  and  thus  to  take  from  owners  the  ordinary  means  of  redress  by 
suits  for  restitution  in  State  courts,  where  any  one  may  sue,  without  regard  to 
citizenship,  it  is  but  common  justice  to  furnish  them  with  an  equal  and  adequate 
remedy  in  the  court  itself  which  maintains  control  of  the  property;  and,  as 
this  may  not  be  done  by  original  suits  on  account  of  the  nature  of  the  jurisdic- 
tion as  limited  by  differences  of  citizenship,  it  can  only  be  accomplished  by  the 
exercise  of  the  inherent  and  equitable  powers  of  the  court  in  auxiliary  proceed- 
ings incidental  to  the  cause  in  which  the  property  is  held,  so  as  to  give  to  the 
claimant,  from  whose  possession  it  has  been  taken,  the  opportunity  to  assert 
and  enforce  his  right.  And  this  jurisdiction  is  well  defined  by  Mr.  Justice 
Nelson,  in  the  statement  quoted,  as  arising  out  of  the  inherent  power  of  every 
court  of  justice  to  control  its  own  process  so  as  to  prevent  and  redress  wrong. 
*  *  *  So  the  equitable  powers  of  the  courts  of  law  over  their  own  process 
to  prevent  abuse,  oppression,  and  injustice  are  inherent  and  equally  extensive 
ajid  efficient,  as  is  also  their  power  to  protect  their  own  jurisdiction  and  officers 
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in  the  possession  of  property  that  is  in  the  custody  of  the  law;  and  when,  in 
the  exercise  of  that  power,  it  becomes  necessary  to  forbid  to  ,strangers  to  the 
action  the  resort  to  the  ordinary  remedies  of  the  law  for  the  restoration  of 
property  in  that  situation,  as  happens  when  otherwise  conflicts  of  jurisdiction 
must  arise  between  courts  of  the  United  States  and  of  the  several  States,  the 
very  circumstances  appear  which  give  the  party  a  title  to  an  equitable  remedy 
because  he  is  deprived  of  a  plain  and  adequate  remedy  at  law.' 

"Thus  is  declared  the  principle  that  is  decisive  of  the  question  under  con- 
sideration. The  bankrupt,  by  instituting  proceedings  in  bankruptcy,  placed  his 
property  within  the  custody  and  control  of  this  court.  He  now  asks  the  court 
to  set  apart  to  him  as  exempt  certain  articles  of  personal  property.  Two  of 
his  creditors  appear,  and  show  to  the  court  that  the  articles  in  question  were 
sold  by  them  on  credit  to  the  bankrupt,  and  have  not  been  paid  for,  and  that 
under  the  State  law  the  articles  remain  liable  for  the  unpaid  portions  of  the 
purchase  price.  The  bankrupt  answers  thereto  that  under  the  State  statute  the 
only  remedy  open  to  the  creditors  by  which  they  can  enforce  their  rights 
against  the  property  is  by  obtaining  judgments  and  levying  executions  on  the 
property.  To  this  it  is  replied  that  the  bankrupt,  by  his  own  act  in  filing  his 
petition  in  bankruptcy  and  procuring  the  adjudication  in  bankruptcy,  has  ,  put 
it  out  of  the  power  of  the  creditors  to  obtain  judgments  at  law  against  him, 
and,  the  property  being  within  the  custody  of  the  court,  the  only  remedy  now 
open  to  them  is  to  invoke  the  protection  of  this  court.  Under  these  circum- 
stances, it  is  not  open  to  the  bankrupt,  while  admitting — as  he  is  compelled  to 
do — that  the  State  statute  does  not  exempt  this  property  from  liability  for  the 
unpaid  purchase  price  thereof,  to  assert  that  by  bringing  the  property  into  the 
custody  of  this  court  and  obtaining  the  adjudication  in  bankruptcy,  he  has  de- 
feated the  rights  of  the  creditors  by  barring  them  from  following  the  remedy 
provided  for  in  the  State  statute.  To  justify  this  court  in  setting  aside  this 
property  to  the  bankrupt  as  exempt,  it  must  appear  that  it  is  exempt  under  the 
provisions  of  the  law  of  Iowa.  Under  that  law  the  creditors  could  subject  the 
property  to  the  payment  of  their  claims,  the  method  of  so  doing  being  the 
procuring  judgments  at  law  against  the  debtor  and  the  levy  of  executions  on 
the  property.  This  method  of  enforcing  the  rights-  of  the  creditors  has  been 
barred  to  them  by  the  act  of  the  debtor  in  procuring  himself  to  be  adjudged 
a  bankrupt,  and  in  placing  the  property  within  the  control  of  this  court;  but, 
as  held  in  the  cited  case  of  Krippendorf  v.  Hyde,  that  is  the  very  reason  why 
this  court  is  in  duty  bound  to  furnish  an  equivalent  remedy,  which  can  be 
readily  done  by  ordering  the  trustee  to  sell  the  articles  claimed  as  exempt,  and, 
after  paying  the  costs  of  sale,  to  apply  the  balance  left  to  the  payment  of  the 
claims  of  the  named  creditors,  B.  R.  Evans  and  D.  A.  Lyon,  any  surplus  left 
to  be  paid  to  the  bankrupt,  as  these  articles  are  exempt,  under  the  State  statute, 
from  the  claims  of  the  general  creditors. 

"Upon  the  question  of  the  proper  mode  of  presenting  questions  of  this 
character,  it  seems  clear  that  they  should  be  presented  by  the  party  specially 
interested,  rather  than  by  the  trustee.  As  against  the  general  creditors,  the 
property  is  exempt,  and  the  bankrupt  is  entitled  to  have  the  same  assigned  to 
him  as  exempt,  except  as  against  the  claim  of  the  person  from  whom  the  prop- 
erty was  purchased  on  credit.  If  such  creditor  does  not,  in  proper  time  and 
while  the  property  is  in  the  custody  of  the  court,  assert  his  claim,  and  invoke 
the  protection  of  the  court,  it  will  be  assumed  that  he  waives  his  right,  and, 
if  the  property  is  set  apart  as  exempt,  and  is  delivered  to  the  bankrupt,  so  that 
in  fact  it  passes  from  the  custody  of  the  court,  it  is  difficult  to  see  upon  what 
theory  the  court  can  afterwards  assert  a  jurisdiction  over  the  same. 
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"No  title  to  exempt  property  passes  to  the  trustee,  and,  if  property  is  exempt 
as  against  the  icreditors  generally,  it  cannot  be  well  held  that  a  title  thereto 
vests  in  the  trustee  simply  because  a  single  creditor  may  have  the  right  to 
subject  the  property  to  the  payment  of  his  claim.  This  right  is  not  a  title 
to  the  property,  nor  a  lien  thereon,  but  is  simply  a  right  or  privilege  personal 
to  the  creditor  owning  the  claim  for  the  unpaid  purchase  price,  which  certainly 
does  not  vest  in  the  trustee,  and  therefore  the  same  should  be  presented  by 
the  creditor  in  his  own  name." 

It  is  possible  that  there  has  been  a  failure  to  observe  the  dual  capacity  of 
the  trustee  in  bankruptcy;  that  he  is  not  only  a  party  litigant  acting  in  be- 
half of  general  creditors  by  virtue  of  the  title  conferred  upon  him  by  §  70 
(a)  of  the  Act,  but  is  also  the  officer  of  the  court,  custodian,  holding  all 
property  in  his  possession  subject  to  the  determination  of  the  rights  of  the 
parties  therein,  holding  property  to  which  the  creditors  have  not  title  or 
have  only  qualified  title  equally  as  well  as  that  to  which  they  have  absolute 
title,  so  holdng  it  until  the  court  shall  have  determined  the  various  rights  to 
it  and  liens  upon  it  in  favor  of  the  different  claimants. ^^i 

Probably  the  courts  having  once  so  thoroughly  committed  themselves  to 
the  construction  that  the  statutory  provision,  §  70  (a),  reserving  title  to 
exernpt  property  to  the  bankrupt,  means  that  the  trustee  has  no  control  over 
exempt  property  even  in  his  capacity  as  a  mere  ministerial  officer,  except  to 
set  it  apart,  it  is  fruitless  to  discuss  the  ground  work  of  these  rulings.  Yet 
were  the  question  to  be  considered  de  novo,  it  would  seem  that  the  bank- 
ruptcy court  ought  to  administer  the  exempt  property  equally  as  well  as 
the  nonexempt  property,  having  actual  custody  thereof,  and  that  the  fact 
that  the  trustee  as  a,  party  litigant — the  trustee  for  general  creditors — has 
no  title  to  exempt  property,  ought  not  to  be  construed  to  prevent  him  from 
retaining  control  over  it  as  the  officer  of  the  court,  nor  to  prevent  the  rights 
of  the  various  parties  therein  being  determined  by  the  bankruptcy  court. 

Nevertheless,  the  law  is  settled  differently,  and  seems  to  be,  in  brief,  that 
the  sole  question  to  be  determined  by  the  bankruptcy  court  is  whether  or 
not  the  property  is  exempt  against  creditors  in  general.  If  it  be  so  exempt, 
then  it  is  to  be  set  apart,  and  further  administration  of  it  refused,  notwith- 
standing that,  as  to  some  creditors,  it  might  not  be  exempt.^^^ 

§  1033.  But  Not  to  Deliver  to  Bankrupt  Simply  because 
Claimed  Exempt,  if  Third  Party  Claims  Ownership. — The  rule  deny- 
ing jurisdiction  over  exempt  property  would  not  permit  the  court  to  give 
property,  once  in  its  custody,  belonging  to  another  over  to  an  irresponsible 
bankrupt  simply  because  the  latter  claims  it  as  exempt.  And  if  the  bank- 
rupt claims;  as  exempt,  property  in  the  hands  of  the  trustee  to  which  a  third 
party  also  lays  claim  of  ownership  or  of  right  of  possession,  the  bankruptcy 


131.  See  ante,  §  896. 

132.  In  re  Brumbaugh,  12  A.  B.  R.  304,  128  Fed.  971  (D.  C.  Penn.). 
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court  must  determine  between  the  two  applicants  and  deliver  the  property 
to  the  person  entitled  thereto.^^^ 

Remark,  In  re  Antigo  Screen  Door  Co.,  10  A.  B.  R.  359,  362,  123  Fed.  349 
{C.  C.  A.  Wis.) :  "We  take  it  that  any  court,  whether  one  of  equity,  common 
law,  admiralty  or  bankruptcy,  having  in  its  treasurjr"  a  fund  touching  which 
there  is  a  dispute,  may,  by  virtue  of  its  inherent  powers,  determine  the  right  to 
the  fund  thus  in  its  possession.  Jurisdiction  in  that  respect  is  an  incident  of 
every  court." 

In  re  Boyd,  10  A.  B.  R.  337,  120  Fed.  999  (D.  C.  Iowa),  quoted  in  preceding 
section. 

Possibly,  also,  the  bankruptcy  court  would  have  such  jurisdiction  where 
the  third  party  claims  even  as  a  lienholder,  especially  if  the  bankrupt  has 
not  specified  the  articles  he  demands  as  exempt  and  none  have  yet  been 
set  apart  to  him.^?* 

In  a  certain  sense  indeed,  it  is  true  that  the  jurisdiction  of  the  bankruptcy 
court  to  determine  the  rights  of  bankrupts  to  their  exemptions,  which  is 
an  exclusive  jurisdiction  (ante,  §  1026),  carries  with  it  an  implied  right  to 
determine  all  questions  of  ownership  including  those  of  the  qualified 
ownership  of  lienholders ;  and  on  principle  it  is  hard  to  distinguish  between 
the  conceded  right  and  dtlty  of  the  bankruptcy  coiirt  to  turn  the  property 
over  to  an  adverse  claimant  asserting  absolute  ownership  and  to  turn  over 
to  a  lienholder  the  amount  of  his  qualified  ownership.^^^ 

§  1034.  Waiver  of  Exemptions  in  Notes. — Where  the  bankrupt  has 
waived  exemptions  in  judgment  notes,  as  he  may  validly  do  in  certain 
States,  the  bankruptcy  court  cannot  administer  the  exempt  property  for  the 
benefit  of  those  holding  such  judgment  notes,  although  as  to  the  holders 
of  such  notes  exemptions  have  been  waived. ^^^ 

133.  Compare,  as  to  same  principle:  In  re  J.  C.  Winship  Co.,  9  A.  B.  R.  641, 
120  Fed.  93  (C.  C.  A.  Ills.);  Havens  &  Geddes  Co.  v.  Pierek,  9  A.  B.  R.  571, 
120  Fed.  344  (C.  C.  A.  Ills.) ;  In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R.  291  (C.  C. 
A.  Tenn.);  In  re  McCallum,  7  A.  B.  R.  596,  113  Fed.  393  (D.  C.  Penn.);  in- 
stance, In  re  Hennis,  17  A.  B.  R.  889  (Ref.  N.  Car.). 

134.  In  re  Lucius,  10  A.  B.  R.  653,  124  Fed.  455  (D.  C.  Ala.);  compare.  In  re 
Hennis,  17  A.  B.  R.  889   (Ref.  N.  Car.). 

135.  Compare  result  of  reasoning  in  Lucius  v.   Cawthorne-Coleman  Co.,  13 

A.  B.  R.  696,  196  U.  S.  149,  where  the  Supreme  Court  apparently  found  the 
question  of  the  validity  of  exemption  claims  might  involve  the  determination  of 
the  right  of  the  creditors  holding  exemption  waivers  and  similar  claims. 

136.  Lockwood  V.  Exchange  Bk.,  10  A.  B.  R.  113,  190  U.  S.  394,  quoted  supra; 
Bell  V.  Dawson  Grocery  Co.,  12  A.  B.  R.  161,  130  Ga.  638;  Roden  Grocery  Co.  z: 
Bacon,  13  A.  B.  R.  253,  133  Fed.  515  (C.  C.  A.  Ala.);  Woodruff  v.  Cheeves,  5  A. 

B.  R.  303,  105  Fed.  601  (C.  C.  A.  Ga.);  In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745 
(D.  C.  N.  Car.) ;  In  re  Swords,  7  A.  B.  R.  '436,  112  Fed.  661  (D.  C.  Ga.) ;  In  re 
Hills,  2  A.  B.  R.  798,  96  Fed.  185  (D.  C.  Ga.) ;  In  re  Ogilvie,  5  A.  B.  R.  374  (Ref. 
Ga.);  In  re  Brown,  1  A.  B.  R.  356  (D.  C.  Pa.);  In  re  Hopkins,  1  A.  B.  R.  209 
(Ref.  Ala.);  contra.  In  re  Richardson,  11  A.  B.  R.  379  (Ref.  Ala.);  compare,  In 
re  Schechter,  9  A.-  B.  R.  739  (D.  C.  Colo.) ;  contra.  In  re  Sisler,  2  A.  B.  R.  768, 
96  Fed.  403  (D.  C.  Va.) ;  contra.  In  re.  Garden,  1  A.  B.  R.  582,  93  Fed.  423   (D. 

C.  Ala.,  reversed  in  In  re  Moore,  7  A.  B.  R.  285);  contra.  In  re  Renda,  17  A.  B. 
R.  523,  149  Fed.  614  (D.  C.  Pa.). 
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In  re  Moore,  7  A.  B.  R.  283,  112  Fed.  289  (D.  C.  Ala.):  "It  has  been  argued 
that  the  waiver  estopped  the  bankrupt  from  claiming  the  exemption,  and  that 
the  court  of  bankruptcy  should  summarily  enforce  the  estoppel  by  turning  over 
the  exempt  property  to  the  creditor  who  holds  the  waiver  notes.  *  *  *  'pjjg. 
bankrupt  has  the  right  to  stand  on  the  law  of  the  land.  The  law  of  the  land 
is  that  the  waiver  cannot  be  enforced  against  him,  save  after  judgment  and 
execution  in  the  mode  provided  by  statute.  When  he  claims  exemptions  against 
a  mere  naked  waiver,  he  neither  denies  the  waiver  nor  seeks  to  escape  from  the 
legal  consequence  which  the  law  attaches  to  the  waiver  when  made.  He  is 
merely  demanding  that  the  naked  waiver  shall  not  have  effect  beyond  the  limits 
which  the  law  assigns  it,  as  long  as  it  remains  a  mere  waiver.  When  he  claims 
exemptions,  and  to  that  extent  opposes  the  waiver,  his  defense  against  it  is  not 
that  he  did  not  make  the  waiver,  nor  that  the  waiver,  if  it  had  ripened  into  a 
judgment  in  the  statutory  mode,  ought  not  to  prevail  over  the  right  of  exemp- 
tion. His  position,  admitting  all  this  and  the  making  of  the  waiver,  is  that  his 
right  of  exemption  can  be  defeated  only  by  a  judgment  and  execution  conform- 
ing in  all  respects  to  the  statute,  and  in  existence  at  the  time  the  exemption 
is  claimed.  The  allowance  of  his  contention  that  a  mere  waiver,  not  reduced 
to  judgment,  cannot  prevail  over  the  right  of  exemption,  will  not  defeat  any 
just  expectation  raised  by  the  taking  of  the  note  with  the  waiver,  since  the  law 
of  the  land  of  its  own  force  incorporated,  as  a  term  of  the  contract  made  by 
the  waiver,  that  the  right  of  exemption  should  not  be  defeated  by  such  waiver, 
unless  it  was  enforced  by  judgment  and  execution  conforming  to  the  statute. 
The  bankrupt  has  never  agreed,  by  the  making  of  the  waiver,  that  it  should 
be  enforced  against  him  or  his  property,  save  by  due  process  of  law,  which  in 
this  instance  requires  that  there  be  judgment  and  execution  before  the  waiver 
can  be  fastened  upon  the  property." 

In  re  Black,  4  A.  B.  R.  776  (D.  C.  Pa.) :  "The  fact  that  one  of  the  creditors 
of  the  bankrupt's  estate  holds  notes  in  which  the  debtor  has,  by  contract,, 
waived  the  benefit  of  such  exemption  law,  does  not  affect  the  latter's  right  to 
the  statutory  exemption  from  the  bankrupt  estate.  This  contract  right  of 
exemption  waiver,  personal  to  the  creditor,  has  never  been  enforced  by  him; 
and  the  fact  that  such  an  unexercised  right  existed  in  favor  of  a  certain  creditor 
cannot  serve  to  vest  this  court,  sitting  as  a  court  of  bankruptcy,  with  jurisdic- 
tion and  control  over  exempt  property  which  Congress  has  expressly  excepted 
from  its  jurisdiction." 

Contra,  In  re  Bragg,  2  N.  B.  N.  &  R.  84  (Ref.  Ala.):  "Suppose  all  the 
creditors  held  waiver  notes,  could  it  be  said  that  the  bankrupt  was  entitled  to 
any  exemptions?" 

And  the  rule  is  the  same  where  actual  levy  has  been  made  before  the 
bankruptcy.13''' 

137.  The  claim  must  have  been  reduced  to  judgment,  in  Alabama,  in  mode, 
prescribed  by  statute,  and  extent  of  exemption  claim  ascertained,  else  waiver  is 
not  available.  In  re  Moore,  7'  A.  B.  R.  285,  112  Fed.  289  (D.  C.  Ala.);  In  re 
Hopkins,  1  A.  B.  R,  209  (Ref.  Ala.).  Compare,  to  same  effect,  in  Pennsylvania, 
inferentially.  In  re  Black,  4  A.  B.  R.  776,  104  Fed.  28  (D.  C.  Pa.). 

Homestead  exemptions  will  be  denied  in  Virginia  where  the  benefit  of  th': 
exemption  would  wholly  inure  to  the  creditors  holding  such  exemption  waivers 
and  not  to  the  bankrupt's  family.  In  re  Garner,  8  A.  B.  R.  263,  115  Fed  20il 
(D.  C.  Va.).  Compare,  to  similar  effect,  Morgan  v.  King,  7  A.  B.  R.  176,  111 
Fed.  730  (C.  C.  A.  W.  Va.). 

Statutory  exemptions   cannot,   but   constitutional   exemptions   can,  be  waived 
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§  1035.  Property  Not  Exempt  as  to  "Necessaries,"  "Manual  Work 
and  Labor,"  "Unpaid  Purchase  Price"  or  Judgments  for  Torts. — 

Where,  by  the  law  of  the  State,  the  property  is  exempt  as  to  certain  cred- 
itors and  not  as  to  others — as  for  instance,  wages  in  States  where  wages 
are  exempt  as  to  all  creditors,  except  that  a  certain  per  cent,  thereof  are  not 
exempt  as  to  creditors  for  necessaries ;  and  for  another  instance,  where  there 
are  no  homestead  exemptions  against  claims  for  manual  work  and  labor ; 
and  for  still  another  instance,  a  levy  for  the  unpaid  purchase  price  of  goods 
in  States  where  there  is  no  exemption  from  levy  in  an  article,  upon  a  judg- 
ment for  its  unpaid  purchase  price;  and  for  still  another  instance,  where 
property  is  not  exempt  from  levy  for  a  tort — a  mooted  question  arises  when 
the  property  is  in  the  custody  of  the  court,  as  to  whether  or  not  the  bank- 
ruptcy court  retains  it  for  administration  for  the  benefit  of  those  creditors 
as  to  whom  it  is  by  Jaw  not  exempt ;  some  courts  having  held  that  the 
property  being  in  the  custody  of  the  court,  that  court  may  not  shirk  the 
responsibility  of  turning  it  over  to  the  rightful  party,  especially  since  the 
creditor  is  prevented  from  levying  upon  it  whilst  it  is  in  such  custody  and 
holding  that  the  court  in  so  doing  is  not  administering  exempt  property, 
for  as  to  such  creditors,  it  is  not  exempt  property'.i^s 

Some  of  the  courts  have  gone  simply  to  the  extent  of  holding  that  it 
should  not  be  set  apart  to  the  bankrupt,  but  should  be  held  for  the  benefit 
of  creditors  as  to  whom  ^t  is  not  exempt. 

McGahan  v.  Anderson,  7  A.  B.  R.  641,  113  Fed.  119  (C.  C.  A.  S.  C.) :  "This 
action  of  the  referee  was  not  approved  by  the  court,  the  court  holding  that  only 

■  in  advance  by  the  debtor  in  Georgia.  In  re  Reinhart,  12  A.  B.  R.  78,  129  Fed.  510 
(D.  C.  Ga.). 

Even  if  no  discharge  be  applied  for  or  granted  and  the  statutory  time  for 
obtaining  discharge  has  elapsed,  yet  the  bankruptcy  court  will  have  no  juris- 
diction.   In  re  Swords,  7  A.  B..  R.  436,  112  Fed.  661  (D.  C.  Ga.). 

Waiver  of  Exemptions  in  Leases. — The  same  rule  prevails  as  to  waiver  of 
exemptions  in  leases:  if  distraint  is  made  before  adjudication  the  lien  of  the 
distraint  is  good  and  exemptioiis  cannot  be  claimed  in  the  property  distrained 
exempt  as  to  any  surplus  over  the  rent  due.  In  re  Hoover,  7  A.  B.  R.  330,  lia 
Fed.  136  (D.  C.  Perin.). 

Even  if  no  distraint  is  made  the  same  rule  would  prevail  if  the  rent  were  also 
a  priority  claim.    In  re  Sloan,  14  A.  B.  R.  435,  135  Fed.  873  (D.  C.  Penn.). 

Is  Holder  of  Exemption  Waiver  Note  a  "Secured  Creditor?" — It  has  been  held 
that  the  holder  of  a  note  containing  waiver  of  exemptions  is  a  "secured"  cred- 
itor, the  value  of  whose  security  must  be  deducted  before  allowance  of  his 
claim.    In  re  Meredith,  16  A.  B.  R.  331  (D.  C.  Ga.). 

138.  Cannon  v.  Dexter  Broom  &  Mattress  Co.,  9  A.  B.  R.  724,  120  Fed.  657 
(C.  C.  A.  S.  C);  In  re  Campbell,  10  A.  B.  R.  723,  124  Fed.  417  (D.  C.  Va.) ; 
In  re  Boyd,  10  A.  B.  R.  339,  120  Fed.  999  (D.  C.  Iowa),  quoted  in  full  above. 
Inferentially,  In- re  Schechter,  9  A.  B.  R.  729  (D.  C.  Colo.),  in  which  case  the 
court  refused  to  allow  the  bankrupt  to  claim  property  not  paid  for  but  ap- 
parently did  not  give  it  over  to  the  creditor  who  had  sold  it  to  the  bankrupt  but 
left  it  in  the  general  estate.  In  re  Bragg,  2  N.  B.  N.  &  R.  84  (Ref.  Ala.), 
quoted,  supra;  inferentially,  In  re  Stout,  6  A.  B.  R.  505  (D.  C.  Mo.);  In  re  Gor- 
don, 8  A.  B.  R.  255,  115  Fed.  445  (D.  C.  Vt.),  quoted,  supra;  In  re  Sisler,  2  A. 
B.  R.  768,  96  Fed.  402  (D.  C.  Va.),  quoted,  supra;  obiter.  In  re  Durham,  4  A. 
B.  R.  760,  104  Fed.  23i  (D.  C.  Ark.);  obiter,  in  re  Wilkes,  7  A.  B.  R.  574,  112 
Fed.  975  (D.  C.  Ark.).     See  discussion,  ante,  §  1033,  et  seq. 
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the  $75  of  the  $500  could  be  set  aside,  and  overruled  the  action  of  the  referee 
in  setting  aside  the  $435  in  cash  as  a  personal  exemption.  In  this  conclusion 
of  the  court  below  we  concur,  for  the  reason  that  under  the  provisions  of  the 
constitution  of  the  State  of  South  Carolina,  money  derived  from  the  sale  of 
merchandise  on  which  purchase  money  is  still  d-ue  cannot  be  set  aside  as  an 
exemption,  and  it  would  be  unjust  to  the  creditors  to  do  so.'' 

In  re  Renda,  17  A.  B.  R.  533,  149  Fed.  614  (D.  C.  Pa.):  "*  *  *  but  is 
met  by  wages  claims,  against  which  there  is  no  exemption  under  the  state 
law;  a  claim  of  the  landlord  for  two  months'  rent  amounting  to  $300,  on  a 
lease  waiving  exemption;  and  an  attachment  execution  from,  the  Common 
Pleas  on  a  judgment  with  waiver,  in  which  the  receiver  was  served  as  garnishee. 

"*  *  *  But  having  to  come  into  the  court  to  get  it,  the  rights  of  others 
who  also  lay  claim  to  the  fund  may  properly  be  considered  and  ,there  is  no 
occasion  to  send  them  elsewhere  for  relief.  The  case  is  not  like  that  where 
goods  are  set  apart  to  the  bankrupt  under  his  exemption,  over  which,  there- 
after the  bankrupt  court  has  no  jurisdiction,  and  lieijs  upon  which  are  there- 
fore to  be  enforced  in  the  State  courts.  Lockwood  v.  Exchange  Bank,  190 
U.  S.  394,  10  Am.  B.  R.  107.  The  bankrupt  assented  to  the  sale  by  the  receiver 
by  which  the  fund  was  produced,  and  the  money  being  in  the  latter's  hands 
the  court  has  now  to  say  how  it  is  to  be  disposed  of,  necessarily  passing  up6n 
conflicting  claims.  In  re  Rodgers,  11  Am.  B.  R.  79.  If  the  opposite  course 
were  pursued  in  the  present  instance,  it  would  work  manifest  injustice.  The 
bankrupt  could  put  the  money  into  his  pocket,  and  those  in  whose  favor  he  has 
waived  his  right,  to  it  would  be  without  redress;  and  that  too,  in  the  case  of 
the  landlord,  in  the  face  of  the  fact,  that  if  he  had  not  been  restrained  by  the 
court  from  enforcing  the  distress  which  he  had  made,  he  would  have  realized 
his  money. 

"*    *    *    Disposition  will  therefore  be  made  of  it  as  follows: 

Fund   for   distribution    '. $607.07 

Costs: 

Filing  fees  to  be  returned  to  petitioning  creditors...   $30.00 
Depositing  by  same  with  referee    15.00 

$45.00 

Additional  fees  due  referee   33 .  85 

To  attorney  of  petitioning  creditors    35 .  00 

To  attorney  of  bankrupt    35 .  00 

$137.85 
.Wages  due: 

William    Simmons     $18 .  75 

James   Malloy    54 .  00 

$73.75 
Rent  due: 

Landlord,   two   months    : .  $300.00 

Balance  to  bankrupt  on  his  $300  exemption  claim 106.47 

$607.07." 
Others  have  gone  further  and  held  that  the  same  rule  should  prevail  even 
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though  no  levy  has  teen  made  on  the  exempt  property  ;i39  and  that  the 
burden  of  separating  the  unpaid-for  goods  from  those  paid  for  rests  on  the 
bankrupt.!" 

However,  even  where  the  ruling  is  that  it  should  not  be  sfet  apart,  the 
seller  does  not  appear  to  have  any  priority  in  its  proceeds  over  other  cred- 
itors.i" 

In  re  Campbell,  10  A.  B.  R.  723,  124  Fed.  417  (D.  C.  Va.) :  "It  is  true  that 
under  the  State  law,  considered  alone,  the  homestead  can  be  claimed  in  unpaid- 
for  property  as  against  the  claim  of  everyone  except  that  of  the  vendor.  But 
the  Bankrupt  Act,  so  to.  speak,  consolidates  the  demands  of  all  the  creditors. 
What  is  gained  for  one  is  gained  pro  rata  for  all.  The  other  creditors  are  in 
some  sense  the  assignees  in  part  of  the  claims  of  the  vendor  creditors.  So  far 
as  the  bankrupt  is  concerned,  the  result  is  the  same  whether  the  objection  be 
made  by  a  vendor  creditor  or  by  some  other  creditor.  And  since  the  other 
creditors  have  an  interest  in  the  matter,  the  failure  or  the  refusal  of  the  vendor 
creditor  to  file  objections  to  an  allowance  of  homestead  should  not  be  allowed 
to  prejudice  the  rights  of  the  other  creditors.  It  iollows  that  the  exceptions 
in  the  case  at  bar  would  not  be  vitally  defective  even  if  they  showed  that  the 
exceptants  were  not  the  vendors  of  any  of  the  articles  set  apart  by  the  trustee. 
The  burden  of  proof  having  rested  on  the  bankrupt,  and  as  'he  offered  no  evi- 
dence tending  to  show  that  the  articles  claimed  had  been  paid  for,  the  referee 
rightly  held  that  he  was  not  entitled  to  the  exemption." 

This  rule  seems  unreasonable,  as  it  is  only  as  to  him  that  it  is  not  exempt, 

as  to  which  compare  the  analogous  doctrine  of  In  re  Cannon,  10  A.  B.  R. 

64,  121  Fed.  582  (D.  C.  S.  C),  where  the  court  in  setting  aside  for  nonrec- 

'  ord  a  chattel  mortgage  void  as  to  subsequent  creditors  only,  divided  the 

fund  first  among  the  subsequent  creditors  and  not  among  all  alike. 

But  the  weight  of  authority  since  the  Supreme  Court's  announcement  of 
its  opinion  in  the  Lockwood  case,  is  that  the  bankruptcy  court  could  not  so 
retain  it  for  administration ;  and  indeed  the  contrary  rule  would,  on  reason, 
conflict  with  the  well-established  rules  prevailing  in  regard  to  judgment 
notes  containing  waivers  of  exemptions  and  in  regard  to  liens  on  exempt 
property.i*2 

139.  In  re  Campbell,  10  A.  B.  R.  723,  124  Fed.  417  (D.  C.  Va.) ;  In  re  Schech- 
ter,  9  A.  B.  R.  729  '(D.  C.  Colo.);  inferentially,  In  re  Tobias,  4  A.  B.  R.  555,  103 
Fed.  68  (D.  C.  Va.);  In  re  Sloan,  14  A.  B.  R.  435,  135  Fed.  873  (D.  C.  Pa). 
But  in  this  case  the  exemption  right  was  abandoned  by  assignment.  Inferen- 
tially, In  re  Renda,  17  A.  B.  R.  522,  149  Fed.  614  (D.  C.  Pa.). 

UO.  In  re  Tobias,  4  A.  B.  R.  555,  103  Fed.  68  (D.  C.  Va.) ;  In  re  Campbell,  10 
A.  B.  R.  723,  124  Fed.  417  (D.  C.  Va.);  In  re  Schechter,  9  A.  B.  R.  729  (D.  C. 
Colo.). 

141.  Cannon  v.  Dexter  Broom  &  Mattress  Co.,  9  A.  B.  R.  724,  120  Fed.  657  (C. 
C,  A.  S.  C);  contra.  In  re  Boyd,  10  A.  B.  R.  339,  120  Fed.  999  (D.  C.  Iowa), 
quoted  in  full  above. 

148.  Inferentially,  In  re  Bolinger,  6  A.  B.  R.  171,  108  Fed.  374  (D.  C.  Pa.); 
In  re  Durham,  4  A.  B.  R.  760,  104  Fed.  231  (D.  C.  Ark.);  In  re  Butler,  9  A.  B. 
R.  539,  120  Fed.  100  (D.  C.  Ga.);  In  re  Wells,  5  A.  B.  R.  308,  105  Fed.  762  (D. 
C.  Ark.);  In  re  Castleberry,  16  A.  B.  R.  160,  133  Fed.  831  (D.  C.  Ga.);  inferen- 
tiallv.  Graham  v.  Richardson,  8  A.  B.  R.  700  (Sup.  Ct.  Ga.). 
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In  re  Brumbaugh,  12  A.  B.  R..204,  128  Fed.  971  (D.  C.  Penn.):  "It  is  un- 
doubtedly true,  under  the  law  of  Pennsylvania  by  which  the  exemption  is 
given,  that  it  cannot  be  claimed  in  cases  of  tort,  but  only  of  contract  *  *  * 
(but)  it  affords  no  ground  for  opposing  the  bankrupt's  exemption  in  the 
present  instance,  that  he  would  not  be  able  to  maintain  a  claim  for  it  against 
the  judgment  of  Miss  Keim  (for  breach  of  promise  of  marriage).  If  that  be 
legally  true  of  it,  she  has  simply  to  issue  execution  and  seize  the  property  set 
apart  to  him  and  the  State  courts  will  then  determine  her  rights.  But  they 
must  be  worke'd  out  there  and  not  here,  the  only  question  which  now  con- 
cerns us  being,  whether  the  bankrupt  as  against  general  creditors  is  entitled 
to  his  exemption,  as  to  which  there  can  be  no  doubt." 

Ingram  v.  Wilson,  11  A.  B.  R.  193,  125  Fed.  913  (C.  C.  A.  Iowa):  "In  the 
case  in  hand,  the  property  which  is  involved  was  generally  exempt  under  the 
laws  of  the  State  of  Iowa,  the  same  being  the  bankrupt's  homestead.  By 
virtue  of  those  laws  (Code  Iowa,  1897,  §  2976)  it  could  only  be  sold  on  exe- 
cution 'for  debts  contracted  prior  to  its  acquisition,'  and  even  for  such  debts 
it  could  not  be  sold  except  "to  supply  a  deficiency  remaining  after  exhausting 
the  other  property  of  the  debtor  liable  to  execution.'  No  creditor  of  the  bank- 
rupt other  than  Wilson  had,  ,as  it  seems,  any  interest  in  the  homestead,  inas- 
much as  the  facts  which  he  alleged  as  a  basis  for  the  order  only  showed  a 
right  personal  to  himself  to  have  this  property  subjected  to  the  payment  of  his 
claim  after  all  the  other  property  of  the  bankrupt  had  been  exhausted.  This 
right,  existing  only  in  favor  of  one  creditor,  did  not  cause  the  title  of  the 
homestead  to  vest  in  the  trustee  in  bankruptcy,  nor  did  it  confer  any  greater 
authority  upon  the  bankrupt  court  to  administer  upon  it  by  ordering  its  sale 
and  the  distribution  of  its  proceeds  than  where,  as  in  the  case  cited,  a  single 
creditor  had  acquired  the  right  to  sell  exempt  property  by  force  of  a  private 
contract  which  had  been  entered  into  in  accordance  with  the  laws  of  the  State 
of  Georgia." 

At  any  rate,  where  the  property  has  once  been  turned  over  to  the  bank- 
rupt, i** 

§  1036.  Sales  of  Merchant'ise  in  Bulk,  whether  Bankrupt  Entitled 
to  Exemptions  Out  of  Unpaid  Purchase  Price,  until  Creditors  Paid. 

— Nevertheless,  it  has  been  held  in  cases  of  sales  of  merchandise  in  bulk 
where  the  statute  requires  notice  to  creditors,  etc.,  as  prerequisites  to  the 
validity  of  the  sale,  that  the  bankrupt  will  not  be  allowed  exemptions  from 
the  purchase  price  until  the  creditors  have  been  paid  in  full. 

In  re  O'Connor,  16  A.  B.  R.  785  (D.  C.  Wash):  "The  bankrupt  claims  as 
exempt  part  of  the  unpaid  purchase  price  of  a  stock  of  merchandise  which 
he  sold  in  bulk  previous  to  the  initiation  6f  bankruptcy  proceedings.  The 
effect  of  the  statute  is  to  charge  the  purchase  price  with  a  trust  in  favor  of 
the  vendor's  creditors,  by  making  the  vendee  responsible  for  the  application 
of  the  money  to  the  payment  of  their  claims.  It  follows  as  a  legal  consequence 
that  the  right  of  the  vendor  to  receive  any  part  of  the  money  is  postponed 
until  all  of  his  creditors  have  been  paid  in  full,  and  when  the  fund  is  insufficient 
to  pay  his  debts  in  full  he  must  be  deemed  to  have  retained  no  interest  in 
the  matter  other  than  the  right  of  a  party  to  a  contract  to  enforce  performance. 

144.    In  re  Little,  6  A.  B.  R.  686,  110  Fed.  631  (D.  C.  Iowa). 
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In  such  a  case  performance  means  payment  to  the  vendor's  creditors  pro  rata. 
The  transaction  is  inconsistent  with  any  right  of  the  vendor  to  claim  the  money 
under  the  exemption  law  adversely  to  creditors,  because  the  statutory  obliga- 
tion of  the  vendee  is  necessarily  incorporated  into  the  contract,  and  the  vendor 
must  be  deemed  to  have  assented  to  the  application  of  the  purchase  money,  as 
the  statute  has  prescribed.  Such  assent  on  his  part  waived  any  right  which  he 
might  otherwise  have  asserted  to  select  the  purchase  money  in  lieu  of  other 
property  which  would  be  exempt  from  attachment  or  execution  for  debt.  The 
statute  does  not  merely  charge  the  purchase  money  with  a  trust  in  favor  of 
creditors  in  substitution  for  their  rights  to  enforce  payment  of  debts  due,  by 
levying  upon  the  goods  in  the  hands  of  their  debtor,  but  in  unrestricted  terms 
it  imposes  an  absolute  obligation  upon  the  vendee  to  see  to  the  application  of 
the  wfiole  of  the  purchase  money,  if  necessary  to  pay  all  the  debts  of  the 
vendor." 

§  1037.  Exempt  Property  Not  in  Possession  or  Already  Set  Off  Not 
to  Be  Retaken,  for  Benefit  of  Parties  as  to  Whom  Not  Exempt,  nor 
of  Lienholders. — Where  the  bankruptcy  court  has  not  the  possession  of 
such  property,  or,  having  had  the  possession,  has  set  the  property  apart  and 
delivered  it  to  the  bankrupt  as  exempt,  the  trustee  must  not  retake  posses- 
sion of  it  in  order  to  administer  for  the  benefit  of  certain  creditors  as  to 
whom  it  may  not  be  exempt,  as  for  instance,  in  states  where  property  is 
not  exempt  as  against  a  levy  for  the  unpaid  purchase  price  thereof, i*^  nor 
to  administer  it  for  the  benefit  of  lienholders. i*" 

Obiter,  In  re  Boyd,  10  A.  B.  R.  337,  120  Fed.  999  (D.  C.  Iowa):  "If  such 
creditor  does  not,  in  proper  time  and  while  the  property  is  in  the  custody  of 
the  court,  assert  his  claim,  and  invoke  the  protection  of  the  court,  it  will  be 
assumed  that  he  waives  his  right,  and,  if  the  property  is  set  apart  as  exempt, 
and  is  delivered  to  the  bankrupt,  so  that  in  fact  it  passes  from  the  custody 
of  the  court,  it  is  difficult  to  see  upon  what  theory  the  court  can  afterwards 
assert  a  jurisdiction  over  the  same." 


Kinds  and  Amounts  op  Property  Exem-pted;  Persons  Entiti^ed;  and 
Law  Governing  Same. 

§  1038.  State  Law  of  Domicile  Governs. — The  state  exemption  law 
of  the  state  where  the  bankrupt  has  had  his  domicile  during  the  greater 

145.  In  re  Seydel,  9  A.  B.  R.  255,  118  Fed.  207  (D.  C.  Iowa);  In  re  Little,  6 
A.  B.  R.  681,  110  Fed.  621  (D.  C.  Iowa) ;  inferentially.  In  re  Hatch,  4  A.  B.  R. 
349, 103  Ked.  280  (D.  C.  Iowa). 

In  Georgia  there  is  no  exemption  against  a  levy  under  a  judgment  for  the  pur- 
chase price  of  the  property,  but  otherwise  where  the  seller  has  not  reduced  his 
claim  to  judgment;  held,  the  bankruptcy  court  will  not,  in  the  latter  case,  denv 
the  bankrupt's  exemption  in  the  property.  In  re  Butler,  9  A.  B.  R.  539,  120  Fed, 
100  (D.  C.  Ga.).  Compare,  as  to  waiver  of  exemptions  in  Alabama,  similar  rule. 
In  re  Moore,  7  A.  B.  R.  285  (D.  C.  Ala.).  In  South  Carolina  a  different  rule 
prevails.  McGahan  v.  Anderson,  7  A.  B.  R.  642,  113  Fed.  115  (C.  C.  A.  S.  C,  re- 
versmg  In  re  Anderson,  4  A.  B.  R.  640). 

146.  In  re  Little,  6  A.  B.  R.  686,  110  Fed.  631  (D.  C.  Iowa) ;  In  re  Hatch,  4 
A-  B  R.  349.  103  Fed.  280  (D.  C.  Iowa) ;  In  re  Bender,  17  A.  B.  R-  896  (Ref. 
Ohio). 
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portion  of  the  six  months  preceding  the  filing  of  the  bankruptcy  petition 
fixes  the  exemption  rights  in  the  bankruptcy  proceedings. i*'^ 

It  is  possible  that  a  debtor  may  go  into  bankruptcy  in  one  State  and  have 
his  exemption  rights  determined  by  the  laws  of  another  State;  for  he  may 
have  his  residence  or  principal  place  of  business  in  one  state  and  thus  be 
entitled  to  go  into  bankruptcy  there  and  yet  have  his  domicile  in  another 
state.  It  is  the  law  of  the  State  of  his  domicile  alone  that  fixes  his  ex- 
emption rights. 1** 

§  1039.  Whether  Court  of  Bankrupt's  Domicile  May  Set  Apart 
Homestead  in  Real  Estate  in  Another  State  Having  Different 
Homestead  Laws.^But  it  is  a  question  whether  the  bankruptcy  court  of 
one  district  of  the  bankrupt's  domicile  may  set  apart  a  homestead  to  the 
bankrupt  in  real  estate  located  in  another  State  where  the  homestead  laws 
are  different.    Such  power  has  been  denied. ^^^ 

§  1040.   State  Law  Governs  Kind  and  Amount  and  Person  Enti- 
tled.— The  State  law  governs  the  kind  and  the  amount  of  property  al- 
lowed as  exempt;  the  persons  entitled  thereto  and  the  acts  that  will  forfeit  , 
the  right. 

§  1041.  State  Law  Governs. — The  State  law  governs  as  to  exemptions 
in  bankruptcy.i^" 

147.  Bankr.  Act,  §  6.  Instance,  In  re  Schulz,  14  A.  B.  R.  319,  135  Fed.  228  (D. 
C.  Ore.);  McCarty  v.  Coffin,  18  A.  B.  R.  152,  150  Fed.  307  (C.  C.  A.  Tex.); 
Duncan  v.  Ferguson-McKinney  Co.,  18  A.  B.  R.  155  (C.  C.  A.  Tex.). 

148.  The  burden  of  proving  a  change  of  domicile  is  on  the  one  asserting  the 
change.  In  re  Grimes,  2  A.  B.  R.  160,  94  Fed.  800  (D.  C.  N.  Car.);  compare,  to 
same  eflfect.  In  re  Waxelbaum,  3  A.  B.  R.  267,  97  Fed.  562  (D.  C.  N.  Y.);  com- 
pare, to  same  effect.  In  re  Berner,  3  A.  B.  R.  325  (Ref.  Ohio) ;  compare,  to  same 
eflfect.  In  re  Clisdell,  2  A.  B.  R.  424  (D.  C.  N.  Y.). 

As  to  distinction  between  "residence"  and  "domicile,''  as  applied  to  the  allow- 
ance of  exemptions  in  bankruptcy,  see  §  33,  footnote,  In  re  Dinglehoef  Bros., 
6  A.  B.  R.  242  (D.  C.  N.  Car.) ;  In  re  Owings,  15  A.  B.  R.  473,  140  Fed.  739  (D. 
C.  N.  Car.).  Also,  see  ante,  cognate  subject  of  jurisdiction  of  the  bankruptcy 
court  over  insolvent  debtors  as  dependent  on  residence  or  domicile,  §  30,  et  seq. 

149.  In  re  Owings,  15  A.  B.  R.  472,  140  Fed.  739  (D.  C.  N.  Car.). 

150.  Steele  v.  Buell,  5  A.  B.  R.  165,  104  Fed.  968  (C.  C.  A.  Iowa);  Lipman  v. 
Stein,  14  A.  B.  R.  30,  134  Fed.  235  (C.  C.  A.  Pa.,  affirming  In  re  Bessie  Stem,  12 
A  B  R.  384,  130  Fed.  629);  In  re  Groves,  6  A.  B.  R.  728  (Ref.  Ohio);  In  re 
McClintock,  13  A.  B.  R.  606  (Ref.  Ohio) ;  In  re  Duflfy,  9  A.  B.  R.  358,  118  Fed. 
926  (D.  C.  Penn.) ;  In  re  Staunton,  9  A.  B.  R.  79  (D.  C.  Penn.) ;  In  re  Ogilvie,  u 
A  B  R  374  (D.  C.  Ga.) ;  In  re  Meriweather,  5  A.  B.  R.  436,  107  Fed.  102  (D.  U 
Ark ) ;  In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D.  C.  N.  Car.) ;  In  re  Woodward, 
2  A  B.  R.  692,  95  Fed.  955  (D.  C.  N.  Car.) ;  In  re  Durham,  4  A.  B.  R.  760,  2 
N  B.  N.  1101,  104  Fed.  231  (D.  C.  Ark.) ;  Holden  v.  Stratton,  14  A  B.  R.  94,  198 
U.  S.  702;  In  re  Mullen,  15  A.  B.  R  275,  140  Fed.  206  (D.  C.  Me.);  In  re  Elh- 
thorpe,  7  A.  B.  R.  18,  HI  Fed.  163  (D.  C.  N.  Y.);  In  re  flaskin,  6  A.  B.  R.  48., 
109  Fed.  789  (D.  C.  Pa.);  Duncan  v.  Ferguson-McKinney  Co.,  18  A.  b  K.  155, 
150  Fed.  269  (C.  C.  A.  Tex.):  McCartv  v.  Coffin.  18  A.  B.  R.  152.  150  Fed.  30? 
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S'malley  v.  Laugenour,  13  A.  B.  R.  693,  196  U.  S.  93:  "The  rights  of  a 
bankrupt  to  property  as  exempt  are  those  given  him  by  the  State  statute,-  and 
if  such  exempt  property  is  not  subject  to  levy  and  sale  under  those  statutes, 
then  it  cannot  be  made  to  respond  under  the  Act  of  Congress." 

In  re  Sullivan,  17  A.  B.  R.  578,  148  Fed.  815  (C.  C.  A.  Iowa,  affirming  16 
A.  B.  R.  87):  "If  the  Supreme  Court  of  Iowa,  in  construing  its  statute  of 
exemption  has  decided  that  the  crops  grown  on  the  homestead  are,  for  that 
reason  alone,  exempt  from  liability  to  creditors  of  the  owner  of  the  homestead, 
we  must  follow  that  interpretation  and  hold  likewise." 

In  re  Manning,  7  A.  B.  R.  571,  112  Fed.  948  (D.  C.  Pa.):  "*  *  *  and 
what  the  law  of  the  State  does  not  give  cannot  be  set  aside  by  the  trustee.'' 

In  re  Wunder,  13  A.  B.  R.  701,  133  Fed.  831  (D.  C.  Pa.):  "A  bankrupt  is 
entitled  to  the  same  exemption  as  if  proceeded  against  under  the  State  law 
and  to  none  other.'' 

In  re  Stevenson  &  King,  2  A.  B.  R.  230,  93  Fed.  789  ,(D.  C.  N.  Car.):  "It 
contemplates  that  the  Bankruptcy  Law  shall  not  affect  the  exemptions  as 
allowed  under  the  State  law  and  construed  by  the  courts  of  the  State.  Hence 
the  State  decisions  are  paramount  in  cases  like  the  one  at  bar." 

§  1042.  As  Construed  by  Highest  State  Tribunal. — The  bankruptcy 
court  is  bound  by  the  constructon  put  upon  exemption  laws  by  the  highest 
courts  of  the  State.^^^ 

But  not  by  obiter  dicta.  ^^^ 

§  1043.  But  Where  Decisions  Not  Authoritative  or  Conflicting, 
Bankruptcy  Court  Construes. — But  where  there  are  no  State  de- 
cisions, or  where  there  is  a  conflict  of  construction,  the  court  of  bankruptcy 
will  give  it  a  construction  to  carry  out  the  purport  and  intention  of  the 
Bankruptcy  Act. 

Richardson  v.  Woodward,  5  A.  B.  R.  96,  104  Fed.  873  (C.  C.  A.  Va.) :  "But 
where  there  is  no  construction  of  a  State  law  by  the  State  courts,  or  there  is 


(C.  C.  A.  Tfex.);  (1867)  Goodall  v.  Tuttle,  Fed.  Cases  5,533,  7  N.  B.  Reg.  193; 
In  re  Wood,  17  A.  B.  R.  93^  147  Fed.  877  (D.  C.  Wis.);  In  re  Stone,  8  A.  B.  R. 
416,  116  Fed.  35  (D.  C.  Ark.,  affirmed  sub  nom.  In  re  Irvin,  9  A.  B.  R.  689,  120 
Fed.  733);  impliedly.  In  re  Irvin,  9  A.  B.  R.  689  (C.  C.  A.  Ark.);  In  re  Moore, 
7  A,  B.  R.  285,  113  Fed.  289  (D.  C.  Ala.).  But  this  case  states  the  rule  too 
broadly.  Obiter,  Richardson  v.  Woodward,  5  A.  B.  R.  96,  104  Fed.  873  (C.  C. 
A.  Va.). 

Amendment  of  Exemption  Laws. — Amendment  of  wages  exemption  law  does 
not  affect  right  to  exemptions  in  wages  earned  before  the  amendment.  In  re 
Holden,  12  A.  B.  R.  96,  127  Fed.  980  (D.  C.  Wash.). 

Statutory  Prerequisites  of  Filing  Deed  or  Declaration  of  Homestead. — In  some 
States  it  is  requisite  to  the  right  of  homestead  that  the  debtor  file  a  deed  or 
declaration  of  homestead.  In  such  States  such  preliminary  deed  is  also  requisite 
to  perfect  the  exemption  right  m  the  bankrupt.  But  delay  in  filing  it  until  after 
bankruptcy  will  not  forfeit  it.  In  re  Fisher,  15  A.  B.  R.  653  (D.  C.  Va.). 

151.  Holden  v.  Stratton,  14  A.  B.  R.  94,  198  U.  S.  202;  In  re  Stone,  8  A.  B. 
R.  416,  116  Fed.  35  (D.  C.  Ark.);  Richardson  v.  Woodward,  5  A.  B.  R.  96,  1»4 
Fed.  873  (C.  C.  A.  Va.) ;  In  re  Stevenson  &  King,  2  A.  B.  R.  230,  93  Fed.  789 
(D.  C.  N.  Car.);  In  re  Woodard,  3  A.  B.  R.  692,  95  Fed.  955  (D.  C.N.  Car.); 
In  re  Mullen,  15  A.  B.  R.  275,  140  Fed.  206  (D.  C.  Me.) ;  In  re  Meriweather,  5 
A.  B.  R.  436,  107  Fed.  102  (D.  C.  Ark.) ;  In  re  Wood,  17  A.  B.  R.  93,  147  Fed. 
877  (D.  C.  Wis.);  In  re  Sullivan,  17  A.  B.  R.  578,  148  Fed.  115  (C.  C.  A.  Iowa). 

152.  In  re  Sullivan,  17  A.  B.  R.  578,  148  Fed.  115  (C.  C.  A.  Iowa). 

1  Rem  B— 38      • 
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a  conflict  of  construction,  and  a  proper  case  is  presented,  involving  a  con- 
struction of  State  constitutions  or  statutes,  the  court  of  bankruptcy  will,  as 
other  courts  of  the  United  States  do,  give  it  a  construction  to  carry  out  the 
purport  and  intent  of  the  act  of  Congress;  and  §  2,  subdivision  11,  provides  that 
the  courts  of  bankruptcy  shall  determine  all  the  claims  of  bankrupts  to  their 
exemptions." 

.  The  State  decisions  will  be  followed  where  they  are  interpretations  of  the 
State  exemption  law,  but  not  where  they  are  mere  declarations  of  general 
law,  mere  definitions  of  property.i^* 

§  1044.  May  Select  in  Kind,  Regardless  of  Impairment  of 
Hemainder. — Where  the  State  law  gives  the  debtor  the  right  to  select  his 
exemptions  in  kind,  he  may  do  so  as  bankrupt,  even  though  his  property 
consists  of  a  stock  of  goods  which  cannot  be  divided  without  greatly  im- 
pairing the  value,  or  even  rendering  practically  worthless  the  balance  left.^^* 

§  1045.  Whether  Wife  May  Claim  Exemptions  Where  Bankrupt 
Husband  Neglects. — The  State  law  determines  what  bankrupts  may  claim 
exemptions,  and  in  States  where  the  wife  may  claim  exemptions  on  failure 
of  the  husband  to  do  so,  the  question  arises  whether  she  may  not  claim  ex- 
emptions in  bankruptcy  under  the  same  circumstances.  Although  there  ap- 
pears to  be  no  decision  directly  in  point,  yet  she  is  probably  entitled  to  make 
the  claim  in  some  manner. ^^^ 

§  1046.  Converting  Nonexempt  Property  into  Exempt,  on  Eve 
of  Bankruptcy. — The  conversion  of  nonexempt  property  into  exempt 
property,  within  the  four  months  preceding  bankruptcy,  while  in- 
solvent or  even  on  the  eve  of  bankruptcy,  is  not  invalid,  and  will  not,  in 
general,  bar  the  bankrupt  from  claiming  the  latter  as  exempt. ^^e 

§  1047.  Instances  of  Exemptions  Alloy/ed  and  Disallowed  in 
Bankruptcy  in  Accordance  with  State  Law. — Many  instances  are  to 
be  found  in  the  decisions,  of  exemptions  allowed  and  disallowed  in  ac- 
cordance with  State  law;  some  of  which  are  referred  to  in  the  footnotes 
hereto.157 

153.  Page  v.  Edmunds,  9  A.  B.  R.  277,  187  U.  S.  596. 

154.  In  re  Grimes,  2  A.  B.  R.  730,  96  Fed.  529  (D.  C.  N.  Car.). 

155.  See  post,  §  1062. 

156.  Huenergardt  v.  Brittain  Dry  Goods  Co.,  8  A.  B.  R.  341,  116  Fed.  31  (C. 
C.  A.  Kas.);  In  re  Wilson,  10  A.  B.  R.  525,  123  Fed.  20  (C.  C.  A.  Calif.);  In  re 
Irvin,  9  A.  B.  R.  689  (C.  C.  A.  Ark.,  affirming  In  re  Stone,  8  A.  B.  R.  416,  116 
Fed.  35) ;  In  re  Wood,  17  A.  B.  R.  93  (D.  C.  Wis.) ;  Contra,  In  re  Boston,  3  A. 
B.  R.  388  (D.  C.  Neb.). 

157.  California, — "Tools  and  implements  necessary  for  carrying  on  his  trade,' 
are  not  iii  all  cases  limited  to  those  the  bankrupt  personally  uses,  but  may  in 
elude  those  used  by  others  necessarily  assisting  him.  In  re  Peterson,  2  A.  B 
R.  630,  95  Fed.  417   (D.  C.  Calif.). 

Wisconsin. — A  mortgagee  of  property  that  might  have  been  claimed  as  ex- 
empt but  is  not  so  claimed,  may  net  make  the  claim  himself  so  as  to  validate 
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Ci.AiMiNG  OF  Exemptions. 

§  1048.  But  Time  and  Manner  of  Claiming  and  Setting  Apart 
Exemptions     Fixed    by    Act    Itself.— While     it    is     true    that    the 

his  mortgage  which  otherwise  would  be  void 'as  to  creditors  because  of  its  be- 
ing a  preference.     In  re  Schuller,  6  A.  B.  R.  278,  108  Fed.  591  (D.  C.  Wis.). 

Virginia. — Failure  to  record  with  recorder  of  deeds,  debtor's  declaration  of 
■claim  of  homestead  exemptions  in '  accordance  with  State  law,  not  cured  by 
making  "claim"  in  bankruptcy  in  accordance  with  bankruptcy  law  and  forms.. 
In  re  Gardner,  8  A.  B.  R.  263  (D.  C.  Va.) ;  In  re  Tobias,  4  A.  B.  R.  555,  103  Fett. 
68  (D.  C.  Va.),  wherein  the  court  held  that  such  a  recording  fixes  the  right  and 
is  more  than  a  mere  "claiming"  of  the  right.  But  delay  in  filing  the  declaration 
until  after  bankruptcy  is  not  fatal.  In  re  Fisher,  15  A.  B.  R.  652  (D.  C.  Va.). 

Virginia. — Failure  to  specifically  describe  the  items  of  a  stock  of  goods 
•claimed  as  exempt,  in  Virginia,  is  insufficient  compliance  with  State  law.  In  r; 
Wilson,  6  A.  B.  R.  387,  108  Fed.  197  (D.  C.  Va.). 

Massachusetts. — Where  article  claimed  as  exempt  is  of  excessive  value,  the 
trustee  may  take  it  for  creditors  upon  giving  the  bankrupt  money  to  buy  one 
of  proper  value,  so  it  is  held  in  Massachusetts.  In  re  CoUer,  7  A.  B.  R.  131,  111 
Fed.  503  (D.  C.  Mass.).  This  would  not  probably  be  a  safe  precedent  to  follo.v 
•elsewhere  for  it  would  seem  that  the  article  either  is  or  is  not  exempt,  and  if 
not  exempt  the  trustee  need  not  concern  himself  with  the  procuring  of  an  ex- 
empt substitute,  and  if  exempt  he  has  no  right  to  it.  And  compare.  In  re 
Manning,  7  A.  B.  R.  571,  112  Fed.  948  (D.  C.  Penn.).  "*  *  *  and  what  the 
law  of  the  State  does  not  give,  cannot  be  set  aside  by  the  trustee." 

Iowa,  Wisconsin  and  Oregon. — The  exemption  applies  to  all  incidents  of  the 
-property;  as,  rents  accruing  after  adiudication.  In  re  Oleson,  7  A.  B.  R. 
22,  110  Fed.  796  (D.  C.  Iowa).  But  compare,  In  re  Hoag,  3  A.  B. 
R.  290,  97  Fed.  543  (D.  C.  Wis.).  Also,  compare,  In  re  Daubner,  3  A.  B. 
R. -368,  96  Fed.  805  (D.  C.  Ore.).  But  does  not  apply  to  crops  growing 
•on  the  homestead  in  Oregon,  see.  In  re  Daubner,  3  A.  B.  R.  368,  96  Fed.  805 
(D.  C.  Ore.);  nor  in  Wisconsin,  see  In  re  Hoag,  3  A.  B.  R.  290,  97  Fed.  543  (D. 
C  Wis.);  nor  in  Iowa,  see  In  re  Sullivan,  16  A.  B.  R.  87,  142  Fed.  620  (D.  C. 
Iowa),  and  also,  In  re  Sullivan,  17  A.  B.  R.  578  (C.  C.  A.  Iowa,  affirming  16  A. 
B.  R.  87). 

Vermont— Exemptions.  •  In  re  Libby,  4  A.  B.  R.  615.  103  Fed.  776  (D.  C. 
-Vt.);  In  re  Marquette,  4  A.  B.  R.  623,  103  Fed.  777  (D.  C.  Vt),  which  was  a  case 
•of  homestead  in  estate  by  curtesy. 

Texas. — Husband  and  wife  may  not  effectually  encumber  homestead.  Bur- 
row V.  Grand  Lodge,  13  A.  B.  R.  542,  133  Fed.  33  (C.  C.  A.  Tex.). 

Iowa. — Cream  separator  exempt.  In  re  Hemstreet,  14  A.  B.  R.  825,  139  Fed. 
•958  (D.  C.  Iowa). 

Washington. — Homestead  exemptions.  In  re  Buelow,  3  A.  B.  R.  389,  98  Fed. 
86  (D.  C.  Wash.). 

Iowa. — Homestead  exemptions  of  divorced  bankrupt.  In  re  Pope,  3  A.  B. 
R.  535,  98  Fed.  722  (D.  C.  Iowa). 

Michigan. — Actual  use  of  homestead,  not  mere  intention  to  use  it  as  such, 
•requisite.    In  re  Hatch,  3  A.  B.  R.  36  (Ref.  Mich.). 

Kansas. — Homestead  exemptions.    In  re  Parker,  1  A.  B.  R.  708  (Ref.  Kas.). 

Wisconsin. — Exemptions  in  partnership  assets  allowed  by  consent  of  other 
■partners  if  no  individual  estate.  In  re  Nelson,  2  A.  B.  R.  556  (D.  C.  Wis.);  In 
re  Friedrich,  3  A.  B.  R.  801,  100  Fed.  284  (C.  C.  A.  Wis.). 

North  Carolina — Exemptions  in  Partnership  Property  in  North  Carolina. — 
Ir  North  Carolina,  one  of  two  or  more  partners,  may  have  a  portion  of  the 
partnership  effects  set  apart  to  him,  as  his  personal  exemption,  with  the  con- 
■sent  of  the  other  partner  or  partners,  and  the  partnership  creditors  cannot  ob- 
ject to  this  exemption.  In  re  Grimes,  2  A.  B.  R.  160,  94  Fed.  800  (D.  C.  N. 
Car.);  In  re  Stevenson  &  King,  2  A.  B.  R.  230,  93  Fed.  789  (D.  C.  N.  Car.); 
In  re  Duguid,  3  A.  B.  R.  794  (D.  C.  N.  Car.);  In  re  Wilson,  4  A.  B.  R.  260,  101 
Fed.  571  (D.  C.  N.  Car.);  In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D.  C.  N. 
Car.);  In  re  Seabolt,  8  A.  B.R.  57,  113  Fed.  766  (D.  C.  N.  Car.). 

But  no  exemption  will  be  allowed  a  partner  unless  his  partnership  share  will 
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state  law  fixes  the  kind  and  the  amount  of  the  exemptions  and  the  persoii 

at  least  equal  the  exemption.  In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D.  C. 
N.  Car.).  , 

Consent  of  both  is  shown  if  both  sign  partnership  petition  in  bankruptcy.  In 
re  Stevenson  &  King,  2  A.  B.  R.  230,  93  Fed.  745  (D.  C.  N.  Car.).  A  surviviiiir 
partner  may  have  his  personal  exemption  from  partnership  effects  with  the 
consent  of  the  administrator  of  the  deceased  partner.  In  re  Seabolt,  8  A.  B. 
R.  57,  113  Fed.  766  (D.  C.  N.  Car.). 

But  in  allowing  a  personal  property  exemption  out  of  firm  assets,  even  if  both 
parties  consent,  it  must  appear  that  the  members  of  the  firm  have  no  individual 
personal  property  exemption  exclusive  of  firm  assets;  if  they  have  such  ex- 
emption it  cannot  be  allowed  from  the  firm  assets.  In  re  Steed  and  Curtis,  ^ 

A.  B.  R.  73,  107  Fed.  682  (D.  C.  N.  Car.). 

And  after  a  partner  has  declared  he  has  retired  from  the  firm  and  is  only 
working  as  clerk,  he  will  be  denied  exemptions  from  the  firm  assets.  In  :e 
Fowler  &  Co.,  16  A.  B.  R.  580,  145  Fed.  270  (D.  C.  N.  Car.). 

Vermont,  Itlaryland,  New  Jersey,  Pennsylvania,  South  Dakota  and  Arkansas. 
— No  exemptions  in  partnership  property  as  against  claim  of  partnership  cred- 
itors.    In  re  Hosier,  7  A.  B.  R.  368,  112  Fed.  138  (D.  C.  Vt.);  In  re  Meriweather, 

5  A.  B.  R.  435,  107  Fed.  102  (D.  C.  Ark.);  In  re  Head  &  Smith,  7  A.  B.R.  556, 
114  Fed.  489  (D.  C.  Ark.) ;  In  re  Beauchamp,  4  A.  B.  R.  151,  101  Fed.  106  .(D. 
C.  Md.);  In  re  Demarest,  6  A.  B.  R.  232,  110  Fed.  638  (D.  C.  N.  J.);  In  re  Prince 

6  Walter,  12  A.  B.  R.  675,  131  Fed.  546  (D.  C.  Pa.);  In  re  Novak,  18  A.  B.  R. 
236,  150  Fed.  602  (D.  C.  S.  Dak.). 

Sale  of  homestead  encumbered  with  liens  in  Colorado  and  allowance  of 
$2000.00  from  equity  of  redemption.  In  re  Nye,  13  A.  B.  R.  142,  133  Fed.  33 
(C.  C.  A.  Colo.). 

Instance,  Oregon,  homestead  e?cemption  out  of  equity  of  redemption  on  fore- 
closure.    In  re  Barrett,  16  A.  B.  R.  46  (D.  C.  Ore.). 

Supplementing  statutory  specific  exemptions  in  Georgia  by  value  of  those 
articles  not  in  possession  that  might  have  been  claimed.     In  re  Reinhart,  12  A. 

B.  R.  78,  129  Fed.  510  (D.  C.  Ga.).  But  compare.  In  re  Manning,  7  A.  B.  R. 
571,  112  Fed.  948  (D.  C.  Penn.) ;  "*  *  *  and  what  the  law  of  the  State  doe* 
not  give,  cannot  be  set  apart  by  the  trustee." 

Second  allowance  of  homestead,  after  exhaustion  of  first,  not  allowable  in 
Georgia,  though  several  years  apart.     In  re  Jeffers,  17  A.  B.  R.  368  (Ref.  Ga.). 

Mining  claim  exemption  in  California.  In  re  Diller,  4  A.  B.  R.  45,  100  Fed. 
931  (D.  C.  Calif.).  .  ■        .      „,. 

Membership  in  Chamber  of  Commerce  not  exempt  m  Wisconsm.  In  re 
Neimann,  10  A.  B.  R.  739,  124  Fed.  738   (D.  C.  Wis.). 

No  Double  Exemption. — Where  bankrupt  has  had  set  off  to  him  a  homestead 
of  forty  acres  and  crops  sufficient  for  a  year's  support  as  the  Statute  prescribes, 
he  may  not  have  the  remainder  of  the  crops  growing  on  the  homestead  on  the 
plea  that  it  is  part  of  the  realty.     In  re  Hoag,  3  A.  B.  R.  290,  97  Fed.  543  (D.  C. 

Where  the  State  statute  giv-s  exemptions  only  as  to  property  subject  to  levy 
of  execution  or  attachment,  "property  not  subject  to  levy,  such  as  a  liquor 
license,  is  not  exempt.  In  re  Myers,  4  A.  B.  R.  536,  102  Fed.  869  (D    C   Pa.). 

But  where  fraudulently  conveyed  property  is  reconveyed  to  the  bankrupt  be- 
fore bankruptcy  he  is  entitled  to  his  exemptions  therein.  In  re  Thompson,  ■» 
A.  B.  R.  283,  112  Fed.  924  (D.  C.  Ga.). 

Even  though  the  reconveyance  be  made  pending  a  suit  m  the  State  court  to- 
set  aside  fraudulent  conveyance.     In  re  Allen  &  Co.,  13  A.  B.  R.  518,  134  Fed. 

620  (D.  C.  Va.).  ,       .         ,  ■    A  ^h^ 

No  homestead  in  South  Carolina  unless  at  the  time  the  same  was  acquired  ttie 
debtor  was  in  a  solvent  condition  and  able  to  satisfy  all  claims  against  him, 
and  the  debtor  has  the  burden  of  proof  of  these  facts  and  must  prove  them, 
clearly  and  conclusively.  'No  exemption  in  South  Carolina  in  a  homesteaO 
purchased  or  built  in  part  with  the  proceeds  of  goods  unpaid  for.  McGahan  v. 
Anderson,  7  A.  B.  R.  641,  113  Fed.  115  (C.  C.  A.  S.  C).  . 

Vermont:— None  in  tenement  house  owned  by  bankrupt  but  "°*.°'^^"P'^  .„/ 
him  or  his  family  except  one  room  for  storage.  In  re  Dawley,  2  A.  B.  K.  49b, 
94  Fed.  795  (D.  C.  Vt).  .  j   j  „A„^ 

Texas.— No  business  homestead  in  rural  residence.  Burrow  v.  Grand  I^oage, 
13  A.  B.  R.  542,  133  Fed.  708  (C.  C.  A.  Tex.).  . 

Rhode    Island.— Watch    and    chain    of    moderatj    value   habitually   worn   are 
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entitled  thereto,  yet  the  time  and  manner  of  claiming  them  and  of  setting 

necessary  wearing  apparel  in  Rhode  Island.  In  re  Caswell,  6  A.  B.  R.  718 
(Ref.  R.  I.).  Also  in  Alabama,  Sellers  v.  Bell,  2  A.  B.  R.  539,  94  Fed.  801  (C.  C. 
A.  Ala.).  This  case  arose  on  discharge,  however.  Also  in  Wisconsin,  In  re 
Jones,  3  A.  B.  R.  259,  97  Fed.  773  (D.  C.  Wis.). 

Massachusetts. — V/atch  of  one  who  keeps  time  of  workmen  for  employer  is 
exempt  as  a  tool  or  implement  of  trade  except  as  to  any  excess  over  appropriate 
value,  in  Massachusetts.  In  re  CoUer,  7  A.  B.  R.  131,  111  Fed.  503  (D.  C. 
Mass.).  But  see  In  re  Turnbull,  5  A.  B.  R.  549,  106  Fed.  666  (Mass.,  affirming 
-5  A.  B.  R.  231),  that  it  is  not  generally  speaking  "necessary"  wearing  apparel. 

Vermont. — But  watch  and  chain  of  a  barber  are  not  exempt,  in  Vermont, 
either  as  "wearing  apparel"  or  as  "tools  of  trade"  where  he  has  a  clock  in  his 
barber  shop.    In  re  Everleth,  12  A.  B.  R.  236,  139  Fed.  620  (D.  C.  Vt.). 

Wisconsin. — Watch,  gold,  carried  on  person  is  wearing  apparel  and  exempt 
ill  Wisconsin.    In  re  Jones,  3  A.  B.  R.  259,  97  Fed.  773  (D.  C.  Wis.). 

Ohio. — "Wearing  apparel,"  in  Ohio,  gold  watch  and  chain,  of  moderate  value, 
habitually  worn,  exempt;  but  diamond  ring,  not.  In  re  Henry,  14  A.  B.  R.  363 
(Ref.  Ohio). 

Texas. — Diamond  shirt  stud  worth  $250  is  exempt  as  wearing  apparel  if  cus- 
tomarily used  to  fasten  shirt  together.  In  re  Smith,  3  A.  B.  R.  140,  96  Fed. 
m  (D.  C.  Tex.). 

Vermont. — "Team"  exemption  in  Vermont.  In  re  Grady,  14  A.  B.  R.  738, 
138  Fed.  935  (D.  C.  Vt.). 

Vermont. — Team  horse  intended  for  use  but  not  actually  yet  in  use  exempt. 
In  re  Alfred,  1  A.  B.  R.  243  (Ref.  Vt.). 

New  York. — "Tools  and  implements"  of  baker,  in  New  York,  exempt.  In  re 
Osborn,  5  A.  B.  R.  Ill,  104  Fed.  780   (D.  C.  N.  Y.). 

"Suitable  tools"  of  candy  maker  in  Vermont.  In  re  Trombly,  16  A.  B.  R. 
599  (Ref.  Vt.). 

"Tool  of  trade" — in  Maine  the  canoe  of  a  registered  guide,  but  not  his  rifle,  is 
exempt.    In  re  Mullen,  15  A.  B.  R.  375,  140  Fed.  206  (D.  C.  Me.). 

Kansas. — "Necessaty  tools  and  implements  and  $400  of  stock  in  trade"  to 
"any  mechanic,  miner  or  other  person"  does  not  include  druggist.  In  re  Lynde; 
17  A.  B.  R.  906  (Ref.  Kas.). 

Wisconsin. — Masonic  regalia  exempt  in  Wisconsin  as  "wearing  apparel"  al- 
though only  occasionally  worn.  In  re  Jones,  3  A.  B.  R.  259,  97  Fed.  773  (D.  C. 
Wis.). 

Vermont. — Masonic  regalia;  oftly  part  exempt  in  Vermont  is  the  hat.  The 
belt  and  sword  are  not  exempt.  In  re  Everleth,  12  A.  B.  R.  236,  129  Fed.  620 
(D.  C.  Vt). 

Vermont. — ^Pension  money  in  bankrupt's  hands  at  time  of  filing  petition,  not 
changed  in  its  nature  in  any  way,  is  exempt.  In  ve  Bean,  4  A.  B.  R.  53,  100  Fed. 
262  (P.  C.  Vt.). 

New  York. — Real  estate  purchased  partly  with  pension  money  in  New  York, 
but  out  of  which  has  been  withdrawn  by  mortgage  more  than  the  amount  of 
pension  money  invested,  the  real  estate  not  being  necessary  for  pensioner's 
support,  held  not  to  be  exempt.  In  re  Ellithorpe,  7  A.  B.  R.  18,  111  Fed.  163 
(D.  p.  N.  _Y.,  affirming  5  A.  B.  R.  681). 

Missouri. — Homestead  purchased  with  pension  money,  not  itself  exempt  un- 
der U.  S.  Rev.  Stat.  4747.     In  re  Stout,  6  A.  B.  R.  505,  109  Fed.  794  (D.  C.  Mo.). 

Homestead  in  Kentucky.— In  re  Carmichael,    5  A.  B.  R.  551,  108  Fed.  789  (D. 

C.  Ky.);  In  re  Downing,   15  A.   B.  R.   423,   139   Fed.   590   (D.   C.   Ky.),   though 

acquired  within  four  months  by  marriage  with  adulteress.     In  re  Sale,  16  A.  B. 

R.  235,  143   Fed.   310    (C.   C.  A.   Ky.).     None   to   husband   where  wife  has   life 

,  tenancyand  he  the  remainder  in  fee  upon  her  death. 

Meaning  of  "Town"  in  Arkansas. — Exemption  law.  In  re  Overstreet,  3  A.  B. 
R.  486  (Ref.  Ark.). 

Pennsylvania. — No  exemption  in  liquor  license  in  Pennsylvania  because  such 
license  is  not  subject  to  levy  of  execution  or  attachment  (being  reachable  pre- 
sumably, but  only  by  other  remedies).  In  re  Myers,  4  A.  B.  R.  536,  102  Fed. 
869  (B.C.  Pa.). 

Washington. — Priority  payment  to  workman  (under  laws  of  Washington  not 
exceeding  $100)  for  services  performed  within  sixty  days  preceding  the  ap- 
pomtment  of  a  receiver  or  levy  of  execution  upon  the  property  of  his  employer, 
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them  apart  are  fixed  by  the  provisions  of  the  bankruptcy  act  itself  wherever 

is  exempt  to  the  workman  upon  his  afterwards  going  into  bankruptcy.  In  r» 
Holden,  12  A.  B.  R.  96,  137  Fed.  980  (D.  C.  Wash.). 

Exemptions  in  South  Carolina. — In  re  McCutchen,  4  A.  B.  R.  81,  100  Fed.  779 
(D.  C.  S.  Car.). 

Virginia.- — Exemptions  are  allowed  in  shifting  stock  of  goods  in  Virginia  but 
the  articles  must  be  described.  In  re  Wilson,  6  A.  B.  R.  287,  108  Fed.  197  CD 
C.  Va.).  .  I    . 

New  York. — Waiver  of  exemptions.  Failure  to  protest  at  time  exempt  prop- 
etty  was  sold  on  execution  prior  to  bankruptcy  is  no  waiver  where  subsequently 
the  property  is  surrendered  to  the  trustee  in  bankruptcy.  In  re  Osborn,  5  A. 
B.  R.  Ill,  104  Fed.  780  (D.  C.  N.  Y.). 

V  irginia.— -No  exemptions  in  Virginia  in  property  where  fraudulent  convey- 
ance set  aside.  Exemptions  in  reconveyed  property  previously  fraudulently 
transferred  in  Virginia,  pending  suit  in  State  Court  to  set  aside  conveyance,  not 
yet  gone  to  decree,  not  contrary  to  Virginia  Statute,  since  conveyance  not  yet 
"set  aside."     In  re  Allen  &  Co.,  13  A.  B.  R.  518,  134  Fed.  620  (D.  C.  Va.). 

Georgia. — No  power  to  waive  statutory  exemptions  in  advance  in  Georgia,  but 
power  to  waive  cotistitutional  exemptions.  In  re  Reinhart,  12  A.  B.  R.  78,  129 
Fed.  510  (D.  C.  Ga.). 

Georgia. — Unmarried  woman  supporting  aged  grandfather  entitled.  In  re 
Jackson,  18  A.  B.  R.  216  (Ref.  Ga.). 

Washington. — No  exemptions  in  the  quasi  partnership  property  of  husband 
and  wife  in  Washington.     In  re  Herbold,  14  A.  B.  R.  116  (D!  C.  Wash.). 

Alabama. — Waiver  of  exemptions  not  available  in  Alabama  until  .claim  re- 
duced to  judgment,  ascertaining  extent  of  exemption  waiver  in  mode  prescribed 
by  statute.  In  re  Moore,  7  A.  B.  R.  285,  112  Fed.  289  (D.  C.  Ala.,  overruling  la 
re  Garden,  1  A.  B.  R.  582  (93  Fed.  423). 

Missouri. — Abandonment  of  homestead  in  Missouri.  In  re  Lynch,  1  A.  B. 
R.  245  (Ref.  Mo.). 

No  abandonment  of  homestead  by  temporary  leasing  of  it  for  a  year.  In  re 
Pope,  3  A.  B.  R.  525,  98  Fed.  722  (D.  C.  Iowa). 

'Abandonment  of  Business  Homestead  in  Texas. — In  re  Harrington,  3  A.  B.  R. 
639,  99  Fed.  390  (D.  C.  Tex.);  In  re  Flannagan,  9  A.  B.  R.  140  (D.  C.  Tex.1; 
McCarty  v.  Coffin,  18  A.  B.  R.  148,  150  Fed.  307  (C.  C.  A.  Tex.);  Duncan  v. 
Ferguson-McKinney  Co.,  18  A.  B.  R.  155,  150  Fed.  269  (C.  C.  A.  Tex.). 

Abandonment  of  Homestead. — None  where  intention  to  return:  none  where 
removal  was  to  another  State  for  purpose  of  earning  money  to  establish  business 
in  place  of  his  homestead  that  would  enable  the  debtor  permanently  to  maintain 
his  family;  and  so  notwithstanding  petition  in  bankruptcy  alleged  residence  for 
greater  portion  of  six  months  in  the  State  to  which  he  had  removed.  In  re 
Schulz,  14  A.  B.  R.  317,  135  Fed.  228  (D.  C.  Ore.) ;  In  re  Thompson,  15  A.  B. 
R.  283,  140  Fed.  251  (D.  C.  Wash.). 

Change  of  Homestead. — Where  the  State  law  authorizes  a  change  of  home- 
stead, a  new  homestead,  to  the  extent  in  value  of  the  former  one,  is  exempt  from 
liability  for  debts  not  enforceable  against  the  former  homestead,  although  in- 
curred before  the  change  of  homestead  was  made.  In  re  Johnson,  9  A.  B.  R. 
257  (D.  C.  Iowa). 

Application  of  proceeds  of  sale  of  former  homestead.    Ibid. 

Changing  one's  homestead  within  the  four  months  period  to  one  more  valti- 
able  or  eligible  is  perfectly  legitimate  if  done  in  good  faith.  Huenergardt  v. 
Brittain"iDry  Goods  Co.,  8  A.  B.  R.  341,  116  Fed.  31  (C.  C.  A.  Kas.). 

"Laborer"  under  California  Statute.— In  re  Hindman,  5  A.  B.  R.  20,  104  Fed.' 
331  (C.  C.  A.  Calif.). 

"Householder"  in  Rhode  Island. — Married  woman  may  not  claim  exemptions 
rs  such  where  her  husband  is  in  fact  the  head  and  support  of  the  family.  In  re 
Jamieson,  6  A.  B.  R.  601  (D.  C.  R.  I.). 

"Head  of  a  family"  in  Arkansas  includes  unmarried  man  supporting  widowed 
mother  and  sixteen  year  old  brother.  In  re  Morrison,  6  A.  B.  R.  488,  110  Fed. 
734  (D.  C.  Ark.).  ., 

"Head    of    Family"    in    Washington. — No    "double-headed    head    of   family; 
bankrupt  wife  living  with  husband  who  is  earning  good  wages;  presumably  the 
husband  and  not  the  wife  is  the  "head."     In  re  Herbold,  14  A.  B.  R.  118  (D.  C. 
Wash.). 

"Head  of  family"  in  Virginia  and  South   Carolina  includes   married  woman 
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the  bankruptcy  act  speaks  at  all.i^* 

Lipman  v.  Stein,  14  A.  B.  R.  30,  134  Fed.  235  (C.  C.  A.  Pa.,  affirming  In  re 
Stein,  12  A.  B.  R.  384) :  "That  a  bankrupt's  right  to  exemption  must  be  deduced 
from  the  state  law  is  unquestionable;  but  it  is  no  less  true  that,  where  the 
right  exists,  it  is  to  be  asserted  in  the  manner  which  the  Bankruptcy  Act  itself 
prescribes." 

In  re  LeVay,  11  A.  B.  R.  114,  135  Fed.  990  (D.  C.  Pa..):  "But  while  it  is 
no  doubt  true  that  the  right  of  the  bankrupt  to  his  exemption  depends  on  the 
State  law  by  which  it  is  primarily  given,  the  analogies  derived  from  the  prac- 

owning  property  and  doing  business  as  a  feme  sole,  although  living  with  hus- 
band. Richardson  v.  Woodward,  5  A.  B.  R.  94,  104  Fed.  873  (C.  C.  A.  Va.); 
In  re  McCutchen,  4  A.  B.  R.  81,  100  Fed.  779  (D.  C.  S.  C). 

An  individual  doing  business  under  a  fictitious  name  resembling  a  corporate 
.  name  is  nevertheless  entitled  to  exemptions.  In  re  Carpenter,  6  A.  B.  R.  465, 
109  Fed.  558  (C.  C.  A.  Fla.). 

Children  still  living  together  on  land  occupied  by  their  parents  before  death 
as  a  family  homestead  are  entitled  still  to  claim  it  as  the  homestead  of  the 
"family,"  in  Iowa,  although  the  parents  have  been  dead  twelve  or  thirteen  years. 
In  re  Raflferty,  7  A.  B.  R.  415  (D.  C.  Iowa). 

Homestead  of  an  unborn  child  in  North  Carolina  is  to  be  allowed '  from  lands 
of  which  the  father  dies  seized,  exempt  from'  father's  debts. ,   In  re  Seabolt,  8 

A.  B.  R.  57,  113  Fed.  766  (D.'  C.  Ga.). 

Homestead  in  land  occupied  by  bankrupt  as  tenant  by  curtesy,  in  Wisconsin: 
In  re  Kaufmann,  16  A.  B.  R.  118,  142  Fed.  898  (D.  C.  Wis.). 

Wife  living  with  husband  on  land  owned  by  her  is  the  "head  of  a  family"  and 
entitled  to  exemptions  therein  as  a  homestead,  when  she  becomes  bankrupt. 
In  re  Hasting,  7  A.  B.  R.  362  (Ref.  Mo.).  But  compare,  In  re  Jamieson,  6  A.  B: 
•R.  601  (D.  C.  R.  I.).        _ 

Divorced  man  with  minor  son  entitled  tp  homestead  in  Ohio.  In  re  Rhodes, 
6  A.  B.  R.  173,  109  Fed.  117  (D.  C.  Ohio).  ' 

Wearing  apparel  of  single  woman  exempt  in  New  York.     In  re  Stokes,  4  A. 

B.  R.  560  (Ref.  N.  Y.). 

"Professional  tools"  include  "undertakers' "  outfits  in  Maryland.  Steiner  v. 
Marshall,  15  A.  B.  R.  486,  140  Fed.  710  (C.  C.  A.  Md.).    ' 

Failure  "to  act  in  perfect  good  faith,''  in  Georgia.  In  re  West,  8  A.  B.  R,  564, 
116  Fed.  767  (D.  C.  Ga.).  Also,  In  re  Waxelbaum,  4  A.  B.  R.  120,'  101  Fed.  22S 
.(D.  C.  Ga.).  Also,  In  re  Williamson,  8  A.  B.  R.  42,  114  Fed.  190  (D.  C.  Ga.). 
Also,  In  re' Stephens,  8  A.  B.  R.  53,  114  Fed.  192  (D.  C.  Ga.).  Also,  In  re 
Boorstein,  8  A.  B.  R.  89,  114  Fed.  696  (D.  C.  Ga.).  Also,  In  re  Castleberry, 
16  A.  B.  R.  159,  143  Fed.  821  (D.  C.  Ga.). 

No  exemptions  in  property  obtained  by  bankrupt  through  fraud  in  North 
Carolina.  In,  re  Wolcott,  15  A.  B.  R.  386,  140  Fed.  460  (D.  C.  N.  Car.).  Im- 
pliedly, In  re  Hennis,  17  A.  B.  R.  889  (Ref.  N.  Car.),  wherein  the  fraud  con- 
sisted in  the  willful  disregard  of  an  agreement  to  give  a  contemporaneous 
mortgage  on  purchase  of  goods. 

158.  Burke  v.  Title  &  Trust  Co.,  14  A.  B.  R.  31,  134  Fed.  562  (C.  C.  A.  Pa.)  ; 
In  re  Friedrich,  3  A.  B.  R.  801,  100  Fed.  394  (C.  C.  A.  Wis.);  In  re  Groves,  6- 
A.  B.  R.  728  (Ref.  Ohio,  affirmed  by  D.  C.) ;  In  re  McClintock,  13  A.  B.  R.  606- 
(Ref.  Ohio,  affirmed  by  D.  C.) ;  In  re  Prince  &  Walter,  13  A.  B.  R.  680,  131  Fed. 
.546  (D.  C.  Pa.);  In  re  Von  Kerm,  14  A.  B.  R.  403,  135  Fed.  447  (D.  C.  Pa.); 
In  re  Sharp,  15  A.  B.  R.  491  (Ref.  Ohio,  affirmed  by  D.  C.) ;  inferentially.  In  re 
Royal,  7  A.  B.  R.  106,  112  Fed.  135  (D.  C.  N.  Car.);  inferentially,  .In  re  Nunn,  2 
A.  B.  R.  664  (Ref.  Ga.) ;  inferentially.  In  re  Grimes,  2  A.  B.  R.  730,  96  Fed.  529 
(D.  C.  N.  Car.) ;  inferentially.  In  re  Lynch,  4  A.  B.  R.  362,  101  Fed.  579  (D.  C. 
Ga.);  inferentially.  In  re  Kaufmann,  16  A.  B.  R.  131,  143  Fed.  898  (D.  C.  Wis.). 
And  the  debtor  will  be  held  by  his  voluntary  bankruptcy  to  have  waived  his 
right  to  prevent  the  creditors  from  entering  on  exempt  land  to  seize  more  ex- 
empt property.  Obiter,  In  re  Coffman,  1  A.  B.  R.  530,  93  Fed.  422  (D.  C.  Tex.). 
But  compare,  inferentially,  contra  (that  the  State  law  must  be  complied  with),  as 
to  the  manner  of  claiming  exemptions,  In  re  Wilson,  6  A.  B.  R.  387,  108  Fed. 
197  (D.,C.  Va.).  Inferentially,  contra,  In  re  Wutider,  13  A.  B.  R.  701,  133  Fed. 
821  (D.  C.  Penn.);  inferentially,  contra.  In  re  Ogilvie,  5  A.  B.  R.  374  (Ref.  Ga.). 
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tice  upon  execution  process  are  not  to  be  carried  too  far.  The  time  and.  man- 
ner of  obtaining  it  in  this  court  are  necessarily  regulated  by  the  Bankrupt  Act, 
and  it  is  there  provided  that  the  bankrupt  shall  claim  in  his  schedules  the 
exemptions  to  which  he  is  entitled  (§  7a  [8]);  and  that  they  are  to  be  set 
apart  to  him  by  the  trustee,  who  is  to  report  to  the  court  the  items  and  esti- 
mated value  thereof.  Section  47a  (11).  Where  this  course  has  been  pursued 
it  must  be  regarded  as_  effective  and  in  time." 

In  re  Lucius,  10  A.'  B.  R.  653,  134  Fed.  455  (D.  C.  Ala.) :  "The  Bankrupt 
Law  allows  to  the  bankrupt  the  exemption  provided  by  the  law  of  the  State, 
but  the  manner  in  which  the  exemption  is  to  be  claimed,  set.  apart  and 
awarded  is  regulated  by  the  Bankrupt  -Law.  The  voluntary  bankrupt  must 
claim  the  exemption  to  which  he  is  entitled  at  the  time  of  filing  his  petition." 

In  re  Kane,  11  A.  B.  R.  533,  127  Fed.  552  (C.  C.  A.  Ills.) :  "The  Bankruptcy 
Act  allows  the  exemptions  which  the  State  laws  provided,  and  these  laws, 
from  motives  of  public  policy,  should  be  liberally  construed.  Courts  of  bank- 
ruptcy are  not  controlled  as  to  the  time  or  the  manner  in  which  claims  for 
exemptions  may  be  preferred  in  bankruptcy.  The  exemptions  provided  by  the 
law  of.  the  State  are  allowed  by  the  Bankruptcy  Act,  but  the  manner  of  claim- 
ing such  exemptions,  and  of  setting  apart  and  awarding  them,  is  regulated-  by 
the   Bankruptcy   Act." 

'  But  statutory  regulations  of  a  State  requisite  to  perfect  the  claim  of  ex- 
ernption,  such  as  the  filing  of  declaration  of  homestead  with  some  officer, 
must  also  be  complied  with.^"^ 

As  a  consequence  of  this  rule,  the  bankrupt  must  claim  his  exemptions, 
if  he  wishes  them,  as  directed  by  §  7  of  the  act,  which  prescribes  the  duties 
of  bankrupts. 1^" 

And  if  he  claim  his  exemptions  in  writing,  duly  sworn  to  and  filed  with 
his  schedules,  his  claim  cannot'  be  held  to  be  "fatally"  defective, i®^  al- 
though amendment  may  be  required  to  make  them  conform  to  the  Supreme 
court's  prescribed  form  in  bankruptcy. 

Burke  v.  Title  &  Trust  Co.,  14  A.  B.  R.  31,  134  Fed.  562  (C.  C.  A.  Pa.):  "The 
learned  referee  (whose  action  the  court  simply  approved)  was  of  opinion  that 
this  claim  'is  fatally  defective,  in  that  it  does  not  specifically  enumerate  the 
articles  claimed  as  exempt  under  the  exemption  law  of  the  State  of  Pennsyl- 
vania.' But,  as  we  have  said  in  an  opinion  delivered  to-day  in  the  case  of 
Lipman  v.  Stein,  14  Am.  B.  R.  30,  134  Fed.  235,  though  a  bankrupt's  right  to 
exemption  must  be  deduced  from  the  State  law,  yet  it  is  to  be  asserted  in 
the  manner  prescribed  by  §  7  of  the  Bankruptcy  Act  itself;  and  that  section  does 
not  require  that  he  shall  enumerate  the  articles  claimed  as  exempt,  but  only 

159.  In  re  Fisher,  15  A.  B.  R.  652,  142  Fed.  205  (D.  C.  Va.). 

160.  Bankr.  Act,  §  7  (8) :  "The  bankrupt  shall  *  *  *  (8)  prepare,  make 
oath  to  and  file  in  court  within  teh  days,  unless  further  time  is  granted,  after 
the  adjudication,  if  an  involuntary  bankrupt,  and  with  the  petition  if  a  voluntary 
bankrupt,  a  schedule  of  his  property,  etc.,  *  *  *  and  a  list  of  his  creditors, 
etc.,  *  *  *  and  a  claim  for  such  exemptions  as  he  may  be  entitled  to,  all  in 
triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee  " 

161.  Lipman  v.  Stein,  14  A.  B.  R.  30.  134  Fed.  235  (C.  C.  A.  Pa.,  affirming  In 
re  Stein,  13  A.  B.  R.  384). 
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that  ''the  claim  for  such  exemption  as  he  may  be  entitled  to'  shall  appear  in 
the  schedule  which  he  is  required  to  file.     The  claim  in  this  case  was  for  $300 

'  'of  the  *  *  *  property  *  *  *  set  out  in  schedule  B,  No.  2,  .under  head 
of  C,'  and  that  the  bankrupt  was  entitled  to  the  exemption  of  that  property 
to  the  amount  stated  is  unquestionable.  This  was  his  right,  and  its  denial 
was  not  justified  by  the  fact  that,  in  setting  out  the  entire  property,  he  seems 
to  have  excessively  estimated  its  value.  What  he  meant  to  claim  was  so  much 
of  that  property  as  was  of  the  value  of  $300,  and  this,  we  think,  he  made  clearly 
apparent.  The  law  imposed  no  further  condition  upon  him.  It  nowhere  exacted 
a  specification  and  appraisement  by  him  of  the  articles  claimed.  Haying  given 
notice  of  his  claim,  it  was  not  his  duty,  but  that  of  the  trustee  (§  47,  subd.  11,  30 
Stat.  557  [U.  S.  Comp.  St.  1901,  p.  3439]),  to  'set  apart'  the  bankrupt's  exemp- 
tions and  report  the  items  and  estimated  value  thereof  to  the  court.  And  there 
is  not  a  word  in  the  statute  to  warrant  the  conjecture  that  Congress  intended 
that  the  bankrupt  himself  should  make  an  itemization  and  estimate  which  the 
trustee,  in  performing  the  function  expressly  assigned  to  him,  might  wholly 
disregard. 

"It  is  true  that  amongst  the  forms  promulgated  by  the  Supreme  Court  is 
'Schedule  B  (5),'  in  which  is  contained  the  words:  'property  claimed  to  be 
exempted  by  the  State  laws,  its  valuation,'  etc.  But,  waiving  the  question 
whether  in  this  instance  the  property  claimed  and  its  valuation  were  not 
stated  in  substantial  accordance  with  this  direction,  it  is  enough  to  say  that 
we  do  not  understand  it  to  be  anything  more  than  a  direction.  It  could  not 
have  been  intended  to  be  mandatory.  These  forms  were  not  designed  to  eflfect 
any  change  in  the  law.  They  are  'forms,'  and  nothing  more.  As  was  said  by 
the  Supreme  Court  (General  Order  38,  89  Fed.  xiv,  32  C.  C.  A.  xxxvii),  they 
are  to  be  'observed  and  used  with  such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case;'  and,  under  the  circumstances  of  this 
case,  we  decline  to  hold  that  the  failure  of  the  bankrupt  to  precisely  observe 
one  of  them  was  fatal  to  his  claim,  because  we  could  not  do  so  without  sub- 

'  ordinating  substance  to  form,  and  refusing  a  legal  right,  merely  on  account 
of  a  defect  in  procedure,  which  has  caused  no'  injury  to  any  one,  and  which, 
if  requisite,  might  be  cured  by  amendment." 

But  the  claim  for  exemptions  also  should  conform  to  the  Supreme 
Court's  prescribed  form  "Schedule  'B'  (5),"  and  should  specify  each  ar- 
ticle in  detail  and  its  location  and  estimated  value.  ^^^ 

In  re  Von  Kerm,  14  A.  B;  R.  403,  135  Fed.  447  (D.  C.  Pa.) :  "While  a  notice 
in  general  language,  both  in  a  voluntary  arid  involuntary  petition,  of  an  inten- 
tion to  claim  the  exception  may  be  amended  if  done  in  time  *  *  *  yet 
where  the  notice  in  either  case  is  so  general  as  not  to  indicate  to  the  trustee 
what  specific  articles  the  bankrupt  claims  as  his  exemption,  and  the  bankrupt 
files  no  schedule  or  makes  no  request  upon  the  trustee  to  set  aside  specific 
articles  of  exemption  until  after  the  sale,  he  must  be  regarded  as  having  waived 
his  right  of  exemption,  and  he  cannot  claim  three  hundred  dollars  ($300)  out  of 
the  proceeds  of  sale.  In  re  Wunder,  13  Am.  B.  R.  701,  133  Fed.  821;  In  re 
Prince  &  Walter,  12  Am.  B.  R.  675,  131  Fed.  546;  In  re  Manning,  7  Am.  B.  R. 
571,  112  Fed.  948;   In  re   Haskin,  6  Am.   B.   R.   485." 

In  re  Duffy,  9  A.   B.  R.  358,  118  Fed.  926   (D.   C.  Pa.):     "Besides  that,  the 

162.  In  re  Groves,  6  A.  B.  R.  728  (Ref.  Ohio,  affirmed  by  D.  C);  In  re  Mc- 
Clintock.  13  A.  B.  R.  606  (Ref.  Ohio,  affirmed  by  D.  C). 
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schedules  prescribed  by  the  Supreme  Court  call  for  a  particular  description  of 
the  property  claimed,  which  of  itself  is  controlling.  *  *  *  gut  this  is  a 
curable  defe^ct,  and  the  petitioner  asks  leave  to  amend  his  schedules  accord- 
ingly." 

The  decisions  in  Burke  v.  Title  &  Trust  Co.,  14  A.  B.  R.  31,  134  Fed. 
562  (C.  C.  A.  Pa.)  and  in  Lipman  v.  Stein,  14  A.  B.  R  30,  134  Fed.  235 
(C.  C.  A.  Pa.),  must  not  be  taken  to  lay  down  the  rule  that  the  bankrupt 
need  not  itemize  his  claim  for  exemptions  in  accordance  with  the  Supreme 
Court's  Form  of  Schedule  "B"  (5).  Those  decisions  simply  hold  that 
failure  to  so  itemize  the  claim  will  not  be  fatally  defective ;  that  the  bank- 
rupt's right  to  exemptions  conferred  by  §  6  of  the  Act  will  not  be  thereby 
lost,  so  long  as  the  statutory  requirements  are  satisfied ;  that  otherwise  the 
mere  forms  prescribed  as  part  of  the  remedy  would  override  the  statute 
as  to  substantive  rights.  Those  decisions  do  not  at  all  imply  that  it  will  be 
sufficient,  much  less  that  it  is  good  practice,  for  the  bankrupt  to  disregard 
the  requirements  of  the  form  prescribed  for  claiming  exemptions  known 
as  Schedule  "B"  5.  Indeed,  the  concluding  words  of  the  court  carry  the- 
implication  that  failure  to  itemize  the  claim  is  a  defect,  but  that  it  is  one 
remediable  by  amendment,  the  court  saying: 

"We  decline  to  hold  that  the  failure  of  the  bankrupt  to  precisely  observe  one 
of  them  was  fatal  to  his  claim,  because  we  could  not  do  so  without  subordinat- 
ing substance  to  form,  and  refusing  a  legal  right,  merely  on  account  of  a 
defect  in  procedure,  which  has  caused  no  injury  to  any  one,  and  which,  if 
requisite,  might  be  cured  by  amendment." 

The  Supreme  Court's  Orders  and  Forms  are  made  in  conformity  with 
the  Act  and  in  certain  circumstances  indeed  are  held  to  be  in  the  nature  of 
advance  interpretations  of  its  provisions,  especially  of  its  remedial  provi- 
sions. Nowhere  does  the  Statute,  in  so  many  words,  declare  what  shall 
amount  to  a  sufficient  "claim"  of  exemptions  to  satisfy  the  requirements 
of  §  7;  and  the  Supreme  Court's  Form  "Schedule  'B'  (5)"  amounts  simply 
to  an  advance  interpretation  of  the  words  "claim  for  exemptions."  And 
such  interpretation  is  not  only  reasonable  but  necessary,  for,  without  such 
itemization  it  is  impossible  to  determine  what  property  passes  to  the  trustee 
and  what  the  bankrupt  retains.  In  the  practical  administration  of  estates 
it  is  absolutely  essential  that  the  bankrupt,  at  some  time,  in  some  place,  in- 
dicate precisely  the  articles  he  claims  as  exempt,  and  the  law  very  reason- 
ably points  out  the  time  and  place  while  the  forms  point  out  the  precise 
description  requisite.  The  decisions  adverted  to  might,  quite  as  well,  have 
been  expressly  placed  on  the  error  of  the  court  below  in  failing  to  require 
amendment,  as  upon  the  ground  mentioned  therein,  and  thus  not  have 
seemed  to  give  a  qualified  license  to  bankrupts  to  disregard  the  wisely 
framed  forms  prescribed  by  the  Supreme  Court. 

Thus,  the  bankrupt  should  make  his  claim  for  exemptions  at  the  time- 
and  in  the  manner  prescribed  by  the  bankruptcy  act  in  §  7  (8)  and  the- 
Supreme  Court's  Schedule  "B"  5. 
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§  1049.  First  Requirement  of  Exemption  Claim — To  Be  in  Writ- 
ing and  Sworn  to. — The  claim  must  be  in  writing  and  the  facts  tlierein 
stated  must  be  sworn  to.i®^ 

And  no  additional  demand  is  requisite  other  than  the  bankrupt's  "claim" 
in  his  Schedule  "B"  (5).i«* 

§  1050.  Exempt  Property  to  Be  Scheduled  as  Assets  Elsewhere  in 
Schedule  "B"  as  Well  as  in  Schedule  "B"  (5).— Exempt  property 
must,  however,  be  scheduled  as  assets  elsewhere  in  Schedule  "B"  as  well 
as  "claimed"  in  Schedule  "B"  (5).i«3 

§    1051.     Second     Requirement — To    Be    Piled   with    Schedules. 

— The  claim  must  be  filed  with  the  schedule  of  assets  and  list  of  debts  of 
the  bankrupt.1^8 

The  bankrupt  is  not  to  be  permitted  to  defer  his  claim  for  exemptions. 
Thus,  he  may  not  make  it  'at  any  time  before  sale'  of  the  property  claimed,, 
as  may  be  done  under  some  State  statutes. '^'^ 

§  1052.  Third  Requirement — Property  to  Be  Particularly  De- 
scribed.— The  claim  must  describe  in  apt  language  the  particular  prop- 
erty claimed  as  exempt,  with  its  location,  present  use,  and  estimated  value. 
The  description  need  not  be  minute,  but  should  be  apt  enough  to  identify 
the  property  claimed,  i'^® 

It  will  not  suffice  to  make  the  claim  in  general  terms,  as  for  instance,. 
"Bankrupt  claims  $500.00  worth  of  property  in  lieu  of  a  homestead."  Such 
manner  of  claiming  does  not  aid  the  trustee  to  set  apart  the  property 
claimed  at  all,  and  it  fails  utterly  to  mark  ofif  the  bankrupt's  property  from 
the  property  of  the  creditors.  Morepver,  such  claim  does  not  conform  to 
the  form  prescribed  by  the  Supreme  Court.^^^ 

163.  Bankr.  Act,  §  7  (8). 

164.  See  post,  §  1073J4;  and  compart  §  1083. 

165.  In  re  Todd,  7  A.  B.  R.  770,  112  Fed.  315  (D.  C.  Vt);  In  re  White,  6  A.. 

B.  R.  451,  109  Fed.  635  (D.  C.  Mo.);  In  re  Bean,  4  A.  B.  R.  53,  100  Fed.  262  (D. 
.  C.  Vt.). 

166.  Bankr.  Act,  §  7  (8). 

167.  In  re  Groves,  6  A.  B.  R.  728  (Ref.  Ohio,  affirmed  by  D.  C.) ;  In  re  Mc- 
Chntock,  13  A.  B.  R.  606  (Ref.  Ohio,  affirmed  by  D.  C.) ;  In  re  Von  Kerm,  1* 
A.  B.  R.  403,  135  Fed.  447  (D.  C.  Pa.);  In  re  Kane,  11  A.  B.  R.  533,  137  Fed.  552 
(C.  C.  A.  Ills.) ;  In  re  Nunn,  2  A.  B.  R.  664  (Ref.  Ga.) ;  In  re  Royal,  7  A.  B.  R, 
106,  113  Fed.  135  (D.  C.  N.  Car.);  In  re  Lucius,  10  A.  B.  R.  653,  124  Fed.  455  (D. 

C.  Ala.);  In  re  Prince  &  Walter,  12  A.  B.  R.  680,  131  Fed.  546  (D.  C.  Pa.);  In  r^ 
Le  Vay,  11  A.  B.  R.  114,.  125  Fed.  990  (D.  C.  Pa.). 

168.  Form -of  Schedule  "B"  (5)  of  the  Supreme  Court's  prescribed  Forms  in. 
Bankruptcy. 

169.  In  re  Neal,  14  A.  B.  R.  554  (Kef.  Ohio) ;  In  re  Von  Kerm,  14  A.  B.  R. 
403,  135  Fed.  447  (D.  C.  Pa.);  In  re  Prince  &  Walter,  12  A.  B.  R.  680,  131  Fed. 
546  (D.  C.  Pa.);  In  re  Groves,  6  A.  B.  R.  728  (Ref.  Ohio,  affirmed  by  D.  C.) ; 
In  re  McClintock,  13  A.  B.  R.  606  (Ref.  Ohio,  affirmed  by  D.  C);  In  re  Duffv, 
9  A.  B.  R.  358,  118  Fed.  926  (D.  C.  Pa.),  quoted,  §  1048;  apparently  contra, 
when  property  mortgaged,  In  re  Kane,  11  A.  B.  R.  533,  127  Fed.  552  (C.  C.  A. 
Ills.).    But  see  ante,  §  491:  post,  §  1056. 
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In  re  Wunder,  13  A.  B.  R.  701,  133  Fed.  831  (D.  C.  Pa.):  "The  fact  that 
he  has  given  notice,  in  his  schedule  filed,  that  he  will  claim  $300  worth  of 
property  to  be  appraised,  will  not  entitle  him  to  the  amount  of  $300  in  cash 
out  of  the  proceeds,  or  to  property  of  that  value,  where  he  has  not  specified 
the  articles,  as  claimed  by  the  State  law." 

Nevertheless,  as  noted  above,  failure  so  to  claim  exemptions  will  not 
absolutely  defeat  them,  for  that  would  be  to  make  the  forms  and  orders 
override  the  provisions  of  the  statute  itself.i'^o  The  court  would  simply 
require  amendment  or  grant  leave  to  amend.i^^ 

§  1053.  Fourth  Requirement — Description  to  Be  as  of  Date  of  Ad- 
judication, etc. — The  claim  must  describe  the  property  claimed  as  exempt 
in  the  condition  the  property  was  in  at  the  date  of  the  adjudication,  or  at 
any  rate  at  the  time  when,  by  law,  the  schedules  should  be  filed.i''^ 

But  compare,  as  to  amending  schedule  "B"  (5)  after  the  trustee  has  recovered 
a  preference,  so  as  to  claim  the  property  recovered.  In  re  Falconer,  6  A.  B.  R.  557, 
110  Fed.  Ill  (C.  G.  A.  Ark.) :  "In  making  his  claim  for  exemption  in  the  first 
instance  his  choice  was  necessarily  confined  to  such  property  as  he  could  him- 
self lay  claim  to,  at  the  time,  as  forming  a  part  of  his  estate.  His  right  to 
select  other  property  then  held,  by  third  "parties,  whoS'e,  title- could  only  be 
challenged  by  the  trustee,  arose,  and  in  the  nature  of  things  could  be  exercised 
only,  when  the  title  by  which  it  was  held  was  vacated  and  the  property  became 
actually,  as  well  as  potentially,  a  part  of  his  estate." 

§  1QS4.  Claiming  Money  When  No  Actual  Money,  but  Only 
Goods  in  Estate. — Thus,  if  there  was  no  actual  money  in  the  estate 
at  the  date  of  adjudication,  it  would  not  be  proper  to  claim  "$500  in  lieu  of  a 
homestead,"  for  the  simple  reason  there  were  no  "dollars"  then  to  be  set 
apart  to  the  bankrupt.  "Goods"  are  not  "dollars"  although  they  may  be 
convertible  into  dollars ;  therefore,  when  the  bankrupt  is  trying  to  describe 
what  is  his  property  as  distinct  from  what  is  his  creditors',  he  should  be 
required  to  describe  existing  property — "goods,"  if  it  be  goods;  "dollars," 
if  it  be  dollars. 1^* 

§  1055.  Claiming  So  Much  Worth  Out  of  Mass.— Thus,  it  is  not  suffi- 
cient simply  to  claim  that  property  to  the  "amount  of"  a  certain  named 
sum  should  be  set  off  to  him;  the  exact  property  which  he  elects,  to 
take  should  be  specified.'^''* 

170.  Lipman  v.  Stein,  14  A.  B.  R.  30,  134  Fed.  235  (C.  C.  A.  Pa.,  affirming 
In  re  Stein,  13  A.  B.  R.  384) ;  Burke  v.  Guara:itee  Title  &  Trust  Co.,  14  A.  B.  R. 
3],  134  Fed.  562  (C.  C.  A.  Pa.).     See  post,  §  1064. 

171.  In  re  Duffy,  9  A.   B.   R.  358,  118  Fed.  926   (D.  C.  Pa.). 

172.  In  re'  Neal,   14  A.   B.   R.   554   (Ref.   Ohio). 

173.  In  re  Groves,  6  A.  B.  R.  738  (Ref.  Ohio,  affirmed  by  D.  C.) ;  In  re  Mc- 
Clintock,  13  A.  B.  R.  606  (Ref.  Ohio,  affirmed  by  D.  C);  In  re  Neal,  14  A.  B. 
R.  554  (Ref.  Ohio);  In  re  Berman,  15  A.  B.  R.  464,  140  Fed.  761  (D.  C.  Ohio). 

174.  In  re  Neal,  14  A.  B.  R.  554  (Ref.  Ohio);  compare.  In  re  Hoyt,  9  A.  B. 
R.  574,  119  Fed.  987  (D.  C.  N.  Car.);  In  re  Wunder,  13  A.  B.  R.  701,  133  Fed.. 
821  (D.  C.  Penn.);  In  re  Duffy,  9  A.  B.  R.  358,  118  Fed.  936  (D.  C.  Pa.);  In  re 
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Analogously,  In  re  White,  6  A.  B.  R.  451  (D.  C.  .Mo.):  "Under  Rule  17 
of  General  Orders  in  Bankruptcy,  *  *  *  it  is  made  the  duty  of  the  trustee 
to  report  to  the  court,  within  20  days  after  receiving  notice  of  his  appoint- 
ment, the  articles  set  .ofif  to  the  bankrupt  by  him,  with  the  estimated  value 
of  each  article.  How  could  the  trustee  comply  with  this  requirement  of  the 
bw  in  respect  of  the  property  in  question.  *  *  *  He  made  no  selection  of 
$300  worth  of  property  out  of  any  particular  property." 

§   1056.   Where   Exemption     Claimed   in   Mortgaged     Property. 

—And  if  there  be  a  mortgage  on  the  property,  then  the  claim  should  be  of 
the  "equity  of  redemption  in  the  following  described  property,"  the  par- 
ticular description  not  being  any  the  less  necessary  simply  because  the 
bankrupt  claims  only  a  qualified  and  not  an  absolute  title  therein.^^^ 

§  1057.  Claiming  "Proceeds,"  Where  Property  Still  in  Specie. — 

Thus  a  claim  of  the  "proceeds"  of  certain  specified  property  is  improper, 
the  property  still  being  in  specie. ^''^ 

Prince  &  Walter,  13  A.  B.  R.  680,  131  Fed.  546  (d!  C.  Pa.);  compare,  In  re 
Staunton,  9  A.  B.  R.  79,  and  In  re  Wunder,  13  A.  B.  R.  701,  133  Fed.  821  (D. 
C.  Pa.)',  where  the  court  says  this  same  rule  prevails  in  the  State  practice 
in  Pennsylvania.  See  also.  In  re  Manning,  7  A.  B.  R.  571,  112  Fed.  948  (D.  C. 
Pa.);  compare  also,  In  re  Bessie  Stein,  12  A.  B.  R.  384,  130  Fed.  377  (D.  C, 
Penn.);  In  re  LeVay,  11  A.  B.  R.  114,  125  Fed.  990  (D.  C.  Pa.). 

175.  Compare,  In  re  Kane,  11  A.  B.  R.  533,  127  Fed.  552  (C.'C.  A.  Ills.). 
This  decision  should  not  be  considered  as  authority  for  claiming  exemptions 
in  general  terms.  Although  the  language  of  the  court  is  somewhat  mislead- 
ing and  the  reasoning  subject  to  criticism,  yet  the  decision  itself  is  correct. 
What  the  bankrupt  in  that. case  was  claiming,  or  should  be  held  to  have  been 
claiming,,  was  the  equity  of  redemption  in  the  certain  specified  chattels  that 
were  covered  by  the  mortgage.  He  had  a  perfect  right  to  claim  the  equity 
of  redemption  in  the  certain  specified  chattels  that  were  covered  by  the  mort- 
gage..  He  had  a  perfect  right  to  claim  the  equity  of  redemption  as  exempt. 
It  was  a  chose  in  action  or  interest  in  property  or  right  that  was  quite  as 
much  a  proper  subject  for  exemption  as  would  have  been  any  other  right 
or  intangible  interest  in  specific  property.  The  bankrupt,  however,  should 
have  been  required  to  describe  the  articles  in  which  he  claimed  the  exempt 
equity  of  redemption,  as  they  existed  at  the  date  of  the  adjudication  or  at  the 
time  the  law  required  his  claim  to  be  made.  He  should  not  have  been  per- 
mitted to  claim  the  "proceeds"  of  property.  "Proceeds"  implies  a  selling,  ana 
the  trustee  cannot  Jse  obliged  to  sell  exempt  property,  nor  to  convert  property 
into  money  for  the  benefit  -of  the  mortgagee  and  the  bankrupt.  He  must  be 
given  a  chance  to  set  apart  exemptions,  and  it  is  no  part  of  his  functions  to  do 
more — to  manage  exempt  property,  marshal  liens  thereon  and  sell  it  and  dis- 
burse the  proceeds.  No  title  to  exempt  property  vests  in  him  and  it  is  a  car- 
dinal principle  of  the  present  bankruptcy  law  that  he  must  not  meddle  with 
it,  except  to  set  it  apart.  The  wording  of  the  opinion  in  In  re  Kane  is  misleading 
in  that  it  seems  to  give  authority  to  a  bankrupt  to  claim  the  "proceeds"  of 
property  not  yet  sold.  The  bankrupt  would  have  received  all  that  was  due 
him,  and  that  was  in  fact  given  him  in  that  case,  had  he  claimed  simply  the 
equity  of  redemption  in  certain  specified  articles  and  have  been  required  to 
specify  the  articles  for  the  guidance  of  the  trustee. 

176.  In  re  Haskin,  6  A.  B.  R.  485,  109  Fed.  789  (D.  C.  Penn.);  In  re  Ber- 
man,  15  A.  B.  R.  463  (D.  C.  Ohio);  In  re  Wunder,  13  A.  B.  R.  701,  133  Fed. 
821  (D.  C.  Penn.);  In  re  Von  Kerm,  14  A.  B.  R.  403,  404,  135  Fed.  447  (D.  C. 
Pa.);  compare.  In  re  Diller,  4  A.  B.  R.  45,  100  Fed.  931  (D.  C.  Penn.),  dis- 
tinguished in  In  re  Haskin,  6  A.  B.  R.  486,  109  Fed.  789  (D.  C.  Penn.).  But 
compare,  inferentially,  contra,  In  re  Falconer,  6  A.  B.  R.  557,  110  Fed.  Ill  (C. 
C.  A.  Ark.-). 


606  REMINGTON   ON   BANKRUPTCY.  §  106] 

§  1058.  But  Where  Not  in  Specie. — But  it  is  not  improper  if  the  prop- 
erty has  been  sold  by  order  of  court  before  the  time  for  filing  schedules 
has  expired."'' 

Lipman  v.  Stein,  14  A.  B.  R.  36,  134  Fed.  335  (C.  C.  A.  Pa.) :  "The  fact  that 
a  receiver  was  appointed  by  the  court,  who,  by  its  authorization,  sold  all  the 
assets  of  the  bankrupt's  estate  before  her  claim  was  made  or  the  time  allowed 
for  making  it  had  expired,  rendered  it  impossible  to  appropriate  specific  prop- 
erty to  its  liquidation;  but  her  right  to  its  allowance  was  not  thereby  extin- 
guished." 

Obiter,  In  re  Sloan,  14  A.  B.  R.  435,  135  Fed.  873  (D.  C.  Pa.):  "As  the 
bankrupt's  property  in  this  case  was  sold  by  order  of  court,  by  a  receiver 
appointed  the  day  after  the  petition  in  bankruptcy  was  filed,  and  prior  to  tjje 
filing  of  the  schedule  by  the  bankrupt,  and  in  view  of  the  fact  that  he  notified 
the  receiver  that  he  claimed  his  exemption  and  specified  the  property  at  the 
date  of  sale,  he  would  be  entitled  to  claim  his  exemption  from  the  proceeds."' 

Apparently,  In  re  Renda,  17  A.  B.  R.  523,  151  Fed.  614  (D.  C.  Pa.):  "The 
bankrupt  having  made  claim  for  his  exemption  within  the  time  fixed  by  the 
Act,  is  not  debarred  because  the  goods  were  sold."  But  perhaps  this  was  a 
case  where  the  exemptions  were  properly  described  and  then  sold  by  agreement. 

§  1059.   Fifth  Requirement — Estimated  Values  to  Be  Given. — The 

claim  should  give  the  estimated  values  of  the  articles. ^''^ 

§   1060.  Sixth  Requirement — State  Statute  to  Be  Mentioned. — 

The   claim  should  mention  the  state  statute  under  which  the  bankrupt 
claims."* 

§  1061.  Seventh  Requirement — Claim  to  Be  Made  by  Bankrupt, 
Not  by  Mortgagee,  Assignee  nor  Other  Third  Person. — The  statute, 
in  §  7  (8)  seems  to  require  that  the  bankrupt  himself  make  the  claim  for 
the  exemptions.  The  right  to  claim  exemptions  is  a  purely  personal  right 
and  may  not  be  exercised  by  third  parties,  such  as  mortgagees;!*®  nor  by 
assignees;!*!  although,  undoubtedly,  after  exemptions  have  been  duly 
claimed,  and  at  any  rate  after  they  have  been  set  off  by  the  trustee,  they 
may  be  assigned. 

In  re  Schuller,  6  A.  B.  R.  278,  108  Fed.  591  (D.  C.  Wis.):  "The  right  of 
exemption  is  a  personal  privilege  granted  to  the  debtor,  which  he  can  exercise 

177.  In  re  Stein,  13  A.  B.  R.  384,  130  Fed.  6S9  (D.  C.  Penn.,  affirmed  sub 
nom.  Lipman  v.  Stein,  14  A.  B.  R.  30,  134  Fed.  235  (C.  C.  A.  Penn.);  In  re 
Le  Vay,  11  A.  B.  R.  114,  135  Fed.  990  (D.  C.  Penn.). 

178.  Schedule  "B"  (5).  In  re  McClintock,  13  A.  B.  R.  606  (Ref.  Ohio, 
affirmed  by  D.  C). 

179.  Schedule  "B"  (5). 

180.  Mitchell  V.  Mitchell,  17  A.  B.  R.  386  (D. ,  C.  N.  Car.);  In  re  Sloan,  14 
A.  B.  R.  435,  135  Fed.  873  (D.  C.  Pa.). 

181.  Whether  Claim  of  Exemptions  May  Validate  Fraudulent  Transfers.— A 
fraudulent  transferee  may  not  validate  the  transfer  by  setting  up  that  the 
property  was  exempt,  anyway.  Mitchell  v.  Mitchell,  17  "A.  B.  R.  389  (D.  C. 
N.  Car.);  Edmondson  v.  Hyde,  Fed.  Case  4,285.  But  it  is  possible,  under  State 
rulings,  that  such  claims,  if  made  by  the  bankrupt  himself,  may  be  effectual  to 
validate  the  transfer. 
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or  waive,  and,  unless  otherwise  provided  by  the  statute,  it  cannot  be  exercised 
by  any  other  person;  and  the  Wisconsin  statute  (supra)  requires  the  claim 
and  selection  to  be  made  by  the  debtor,  or  on  his  behalf,  with  an  exception  in 
favor  of  a  wife,  and  confers  no  such  right  on  a  mortgagee." 

[1867]  Edmonson  v.  Hyde,  Fed.  Cas.  4,285:  "If  the  bankrupt  does  not 
choose  to  assert  any  claim  to  have  it  exempted,  *  *  *  the  mortgagee  is 
in  no  position  to  claim  it  as  against  the  assignee   (in  bankruptcy)." 

§  1062.  Wife  Claiming  Where  Bankrupt  Fails  or  Refuses  to 
Claim. — Failure  of  the  bankrupt  to  claim  exemptions  may,  perhaps,  in 
States  where  a  wife  or  child  is  entitled  to  make  the  claim  in  the  event  of 
the  debtor's  failure  to  do  so,  entitle  the  wife  or  child  to  make  the  claim 
in  the  bankruptcy  court.  There  being  no  form  prescribed  for  such  an  ex- 
igency, any  reasonable  manner  would  probably  suffice,  so  it  would  seem. 
Yet  this  claim  must  be  made  promptly,  at  any  rate,  if  the  right  exists  at 
ail.182 

Compare,  inferentially,  In  re  Seabolt,  8  A.  B.  R.  62,  63  (D.  C.  N.  Car.) : 
"The  law  is  well  settled,  therefore,  that,  although  the  owner  of  a  homestead 
or  a  person  entitled  thereto  die  without  having  .the  same  allotted  in  his  life- 
time, the  same  can  be  allotted  at  the  instance  of  his  minor  child  or  children, 
if  he  leave  such,  or  in  the  absence  of  minor  children,  at  the  instance  of  his 
widow." 

§  1063.  Failure  to  Claim  Exemptions  Deemed,  Prima  Facie, 
Waiver. — The  failure  to  claim  exemptions  at  all  wilb  (if  unrebutted),  be 
deemed  a  waiver  of  them  -^^^  but  the  presumption  may  be  rebutted  atid  the 
failure  be  cured. 

§  1064  Failure  to  Claim,  or  to  Describe  Particularly,  Not 
Necessarily  Fatal. — Failure  to  claim  exemptions  at  all,  or  to  claim  them 
specifically,  will  not  necessarily  defeat  them,  for  the  failure  may  operate 
as  authority  to  the  trustee  to  convert  all  the  property  into  money  and  to  set 
aside  the  amount  later  asked  for  or  later  specifically  demanded,  after  de- 
duction of  expenses;  or  the  claim  may  later  be  inserted  or  corrected  by 
amendment. 

As  heretofore  noted,  failure  to  describe  with  particularity  the  property 
claimed,  certainly  will  not  defeat  the  exemptions,  if  there  be  a  "claim"  for 
exemptions  made  in  the  schedules,  since  otherwise  it  wQuld  be  to  hold  that 
Ihe  forms  and  orders  override  the  statute  itself.i84 


182.  Compare,  In  re  Tollett,  5  A.  B.  R.  305,  105  Fe.d.  425  (D.  C.  Tenn.); 
contra,  that  such  right  cannot  be  exercised  by  wife,  In  're  Sharp,  15  A.  B.  R. 
491  (Ref.  Ohio,  affirmed  by  D.  J.).     See  ante,  §  1045. 

183.  Moran  v.  King,  7  A.  B.  R.  176,  111  Fed.  730  (C.  C.  A.  W.  ,Va.) ;  obiter, 
In  re  Bolinger,  6  A.  B.  R.  171,  108  Fed.  374  (D.  C.  Penn.);  In  re  Von  Kerm, 
14  A.  B.  R.  403,  135  Fed.  447  (D.  C.  .Pa.).  See  editor's  note  to  Sharpe  v.  Wool- 
slare,  12  A.  B.  R.  3M,  401. 

184.  See  ante,  §  1052 
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§  1065.  Claim  of  "Proceeds,"  etc.,  May  Authorize  Trustee 
to  Sell  Exemptions  with  Remainder  as  Entirety. — Where  the  bank- 
rupt claims  a  certain  amount  "out  of  the  proceeds"  of  the  property,  he 
undoubtedly  thereby  authorizes  the  trustee  to  convert  the  property  into 
money  for  his  benefit,  and  he  should  not  be  heard  to  complain  if  the  trustee 
deducts  the  expenses  of  the  operation,  even  though  thereby  the  bankrupt 
does  not  receive  the  full  amount  of  his  demand. ^^^  And  undoubtedly  the 
si-me  rule  would  apply  where  he  claims  simply  so  much  in  value,  or  so 
much  worth,  "out  of"  a  certain  mass  of  property,  without  designating  the 
particular  articles  claimed. i^® 

§  1066.  Claim  May  Be  Inserted  or  Corrected  by  Amend- 
ment.— Thus  the  omitted  ca-  defective  claim  for  exemptions  may  be  in- 
serted or  corrected  by  amendment.!*^ 

In  re  Wunder,  13  A.  B.  R.  701,  133  Fed.  821  (D.  C.  Penna.) :  "He  could,,  no 
doubt,  have  filed  a  schedule  of  property  claimed,  as  an  amendment  to  his  notice 
in  the  schedule,  *  *  *  jf  done  in  time,  and  before  the  creditors  have  gone 
to  the  trouble  and. expense  oi  a  meeting  for  the  purpose  of  passing  upon  the 
advisability  of  a  sale,  and  have  carried  the  sale  into   execution.''  , 

Thus,  leave  may  be  granted  to  amend  to  include  property  preferentially 
transferred,  when  it  is  subsequently  recovered  by  the  trustee. ^^^ 

§  1067.  Leave  or  Order  to  Amend  Requisite. — It  can  be  amended 
only  by  order  or  leave  of  court;  that  is  to  say,  by  leave  of  the  referee,  in 
practice. 

§  1068.  Amendment  Required  by  Court,  Where  Exemptions 
Claimed  Improperly. — If  there  be  a  "claim"  of  exemptions  but  it  be 
made  improperly,  as  for  instance,  if  it  be  made  in  general  terms,  the  court 
maj  and  indeed  should,  of  its  own  motion,  require  amendment.^** 

185.  In  re  Berman,  15  A.  B.  R.  465,  140  Fed.  761  (D.  C.  Ohio);  inferentially. 
In  re  Kane,  11  A.  B.  R.  533,  127  Fed.  553  (C.  C.  A.  Ills.);  contra.  In  re  Von 
Kerm,  14  A.  B.  R.  403,  135  Fed.  447   (D.  C.  Pa.). 

186.  In  re  Berman,  15  A.  B.  R.  465,  140' Fed.  761  (D.  C.  Ohio). 

187.  Obiter,  In  re  Neal,  14  A.  B.  R.  554  (Ref.  Ohio);  In  re  Berman,  15  A. 
B.  R.  465,  140  Fed.  761  (D.  C.  Ohio);  In  re  Kaufmann,  16  A.  B.  R.  121,  142 
Fed.  898  (D.  C.  Wis.);  obiter.  In  re  Von  Kerm,  14  A.  B.  R.  303,  135  Fed.  447 
(D.  C.  Pa.);  In  re  Duffy,  9  A.  B.  R.  358,  118  Fed.  926  (D.  C.  Penn.);  In  re 
Bean,  4  A.  B.  R.  53,  100  Fed.  362  (D.  C.  Vt.);  In  re  Fisher,  15  A.  B.  R.  652, 
142  Fed.  205  (D.  C.  Va.).  Instance,  In  re  White,  11  A.  B.  R.  556  (D.  C.  Penn.), 
in  which  instance  "nojie"  was  written  in  the  schedule  for  claiming  exemptions; 
after  a  long  delay  of  more  than  a  year  leave  to  amend  was  asked  for;  the  referee 
refused  because  there  was  "nothing  to  amend  by;"  held,  refusal  to  be  improper. 

188.  In  re  Falconer,  6  A.  B.  R.  557,  110  Fed.  Ill  (C.  C.  A.  Ark.). 

189.  Bankr.  Act,  §  39  (a)  (2) :  "Referees  shall  *  *  *  examine  all  schedules 
of  property  and  lists  of  creditors  filed  by  bankrupts  and  cause  such  -as  are 
incomplete,  or  defective  to  be  amended." 


§  1070  EXEMPTIONS.  -         609 

§  1069.  Leave  Liberally  Granted.— Leave  is  liberally  granted,  as  is 
usual  in  regard  to  exemption  proceedings,  ^^o 

Impliedly,  In  re  Falconer,  6  A.  B.  R.  557,  110  Fed.  Ill  (C.  C.  A.  Ark.) :  "No 
bankrupt  should  be  deprived  of  his  exemption  by  a  narrow  and  strict  interpre- 
tation of.  laws  which  were  passed  for  his  benefit  and  prompted  by  a  wise  and 
humane  public  policy." 

Obiter,  In  re  Royal,  7  A.  B.  R.  106,  112  Fed.  135  (D.  C.  N.  Car.):  "The 
filing  of  a  petition  in  bankruptcy  is  as  a  rule  a  deliberate  act.  Under  some 
circumstances  when  pressed  to  the  wall,  which  does  not  seem  to  have  been  the 
case  in  the  present  instance,  haste  is  necessary  and  errors  occur  in  making  up 
schedules.  When  attention  is  called  to  sucji  errors  leave  to  amend  and  correct 
u  always  granted." 

And  leave  should  not,  in  general,  be  refused  where  the  original  omis- 
sion or  defect  was  not  in  bad  faith  and  where  the  parties  can  be  put  in 
statu  quo.  Thus,  even  after  sale,  if  the  proceeds  of  the  exempt  property 
can  be  definitely  distinguished,  the  bankrupt  should  be  allowed  to  amend 
upon  reimbursing  the  trustee  for  his  expenses  incurred  by  reason  of  the 
original  failure  to  claim  exemptions  or  to  claim  them  specifically. 

§  1070.  Leave  Refused  Where  Omission  with  Fraudulent  Intent 
or  Third  Parties.  Injured. — But  leave  should  be  refused  where  the  omis- 
sion to  mention  the  property  in  the  first  place  was  intentional. i^"- 

Thus,  sometimes  a  bankrupt  fails  altogether  to  schedule  fraudulently 
conveyed  property,  held  on  secret  trust  for  him,  in  the  hope  that  the  cred- 
itors will  pass  it  over  unnoticed  and  he  be  allowed  to  resume  its  enjoyment 
afterward.  Then,  on  examination,  the  hidden  property  is  revealed.  There- 
upon the  bankrupt  asks  for  it  as  exempt  and  files  his  application  for  leave 
to  amend  his  claim  for  exemptions.  Such  an  application  should  be  refused ; 
the  trustee  should  not  be  robbed  of  the  fruits  of  his  work  nor  should  the 
bankrupt  be  permitted  to  play  fast  and  loose  with  his  creditors.  It  is  too 
late  to  claim  the  property  as  exempt  then. 

Leave  to  amend  may  be  refused  where  the  rights  of  third  parties  have 
intervened. 1^2    ^nd  amendment  should  be  refused  where,  after  the  trustee 

190.  Impliedly,  In  re  Kaufmann,  16  A.  B.  R.  131,  143  Fed.  898  (D.  C.  Wis.); 
impliedly,  In  re  Berman,  15  A.  B.  R.  465,  140  Fed.  761  (D.  C.  Ohio);  impliedly, 
In  re  Fisher,  15  A.  B.  R.  653,  142  Fed.  205   (D.   C.  Va.). 

Where,  the  receiver,  in  an  involuntary  case,  before  the  filing  of  schedules  by 
the  bankrupt,  sells  the  property  as  perishable,  including  in  the  sale  property 
later  claimed  as  exempt  when  the  schedules  are  filed,  no  part  of  the  expenses 
can  be  taken  out  of  the  property  thus  later  claimed;  for  the  later  filed  schedules 
must  be  taken  to  have  been  in  due  time  and  not  to  have  impaired  the  bank- 
rupt's right  to  have  his  exemptions  clear.  In  re  Le  Vay,  11  A.  B.  R.  114,  125 
Fed.  990  (D.  C.  Pa.);  In  re  Bessie  Stein,  12  A.  B.  R.  384,  130  Fed.  377  (D.  C. 
Penn.,  affirmed  sub  nom.  Lipman  v.  Stein,  14  A.  B.  R.  30,  134  Fed.  235, 
C.  C.  A.  Penn.).     See  post,  §  1093. 

191.  In  re  Bean,  4  A.  B.  R.  53,  100  Fed.  262  (D.  C.  Vt.) ;  In  re  Nunn,  2  A 
B.  R.  664  (Ref.  Ga.) ;  compare,  to  same  effect.  In  re  Gross,  5  A.  B.  R.  271  (Ref. 
N.  Y.,  affirmed  by  D.  C);  In  re  Neal,  14  A.  B.  R.  554  (Ref.  Ohio). 

192.  In  re  McClintock,  13  A.  B.  R.  ,606  (Ref.  Ohio,  affirmed  by  D.  C). 

1  Rem  B— 39 
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has  obtained  possession  of  property  not  claimed  as  exempt  on  the  plea 
that  the  hen  of  a  creditor  thereon  as  to  the  trustee  is  void  under  §  67  (f), 
although  not  void  as  to  the  bankrupt,  the  bankrupt  asks  leave  to  amend  to 
claim  it  as  exempt,  thus  attempting  to  assert  the  trustee's  rights  to  ■fenable 
himself  to  defraud  the  lienholder  out  of  property  to  which,  as  between 
the  bankrupt  and  the  lienholder,  the  lienholder  is  entitled. ^^^ 

And  leave  to  amend  may  be  refused  where  the  bankrupt  has  not  specific- 
ally described  the  property  and  the  property  has  been  sold.^®* 

In  re  Wunder,  13  A.  B.  R.  701,  133  Fed.  821  (D.  C.  Penna.):  "He  could, 
no  doubt,  have  filed  a  schedule  of  property  claimed  as  an  amendment  to  his 
notice  in  the  schedule,  as  was  done  in  In  re  Duffy  (D.  C),  9  Am.  B.  R.  358, 
118  Fed.  926,  if  done  in  time,  and  before  the  creditors  have  gone  to  the  trouble 
and  expense  of  a  meeting  for  the  purpose  of  passing  upon  the  advisability  of 
a  sale,  and  have  carried  the  sale  into  execution.'' 

Amendment  will  not  be  permitted  where  the  benefit  will  not  accrue  to 
the  debtor  or  his  family  but  solely  to  certain  creditors  holding  waivers  of 
exemptions  in  the  property  thus  sought  to  be  added  or  as  to  whom  such 
property  is  not  exempt.'*^ 

§  1071.   Amendment  Reverts  to  Date  of  Filing  Original  Claim.— 

Of  course  amendments  of  schedules  and  claims  for  exemptions,  when  made, 
revert  to  the  date  of  the  filing  of  the  originals,  and  the  rights  of  the  parties 
should  be  passed  on  precisely  as  if  the  amended  part  had  always  been  in 
the  original  schedules. ^^^ 


Setting  Apart  of  Exemptions. 

§  1072.  Setting  Apart  of  Exemptions  Governed  by  Bankruptcy 
Act  Itself. — Likewise  the  manner  of  setting  apart  exempt  property  is 
governed  by  the  bankruptcy  act,  and  not  by  the  provisions  of  state  law.^^^ 
'Jlie  exempt  property  must  be  set  apart  to  the  bankrupt  by  the  trustee,  and 
it  must  be  so  set  apart  as  soon  as  practicable,  and  report  thereof  be  made 
within  twenty  days  after  the  trustee  has  received  notice  of  his  appoint- 
ment.19* 

193.  See  remarks  to  similar  effect  in  In  re  J.  C.  Winship  Co.,  9  A.  B.  R. 
638,  120  Fed.  93  (C.  C.  A.  Ills.).  However,  compare  practice  as  to  recovery 
of  preferences,   post,   §    1094,    et   seq. 

194.  In  re  Von  Kerm,  14  A.  B.  R.  403,  135  Fed.  447  (D.  C.  Pa.). 

195.  Moran  v.  King,  7  A.  B.  R.  176,  111  Fed.  730  (C.  C.  A.  Va.,  affirming  In 
re  Moran,  5  A.   B.   R.  472,  105   Fed.  901). 

196:     Inferentially,  In  re  Neal,  14  A.  B.  R.  554  (Ref.  Ohio). 

197.  In  re  Grimes,  2  A.  B.  R.  730,  96  Fed.  529  (D.  C.  N.  Car.).  But  the 
"setting  aside"  must  not  involve  the  dislocating  of  valid  liens.  In  re  Thomas, 
3  A.  B.   R.  99,  96  Fed.   828   (D.   C.  Wash.). 

198.  Bankr.  Act,  §  47  (11) :  "Trustees  shall  respectively  '  *  *  *  set  apart 
the  bankrupt's  exemptions  and  report  the  items  and  estimated  value  thereof  to 
the  court  as  soon  as  practicable  after  their  appointment."  In  re  Black,  4  A.  B. 
P..  776,  104  Fed.  289  (D.  C.  Pa.) ;  In  r^  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D. 
C.  N.  Car.);  In  re  McClintock,  13  A.  B.  R.  606  (Ref.  Ohio,  affirmed  by  D.  C). 
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§  \Q72y2.  No  Demand  to  Set  Apart  Requisite. — No  additional  de- 
mand for  setting  apart  of  exemptions  need  be  made  by  the  bankrupt;  his 
■simple  claim  for  exemptions  which  he  is  required  to  file  with  his  schedules 
is  enough.18® 

§  1073.  Trustee  to  Set  Apart. — The  trustee  seems  to  be  the  only  one 
qualified  to  perform  the  duty  of  setting  apart  the  exemptions.^"" 

In  re  Grimes,  2  A.B.  R.  730,  96  Fed.  539  (D.  C.  N.  Car.):  "This  duty  cannot 
he  performed  by  any  other  party.  It  is  wholly  and  entirely  the  duty  of  the 
trustee,  and  any  agreement  on  the  part  of  the  bankrupt  or  the  creditors  that 
the  exemptipns  shall  be  allotted  in  any  other  manner  than  that  presented  by 
the  Bankruptcy  Law,  or  through  other  agencies  than  that  of  the  trustee  of  the 
bankrupt,  is  a  nullity." 

Yet  in  an  obiter  in  Smalley  v.  Laugenour,  13  A.  B.  R.  694,  196  U.  S.  93,  the 
United  States  Supreme  Court  says:  "Where  there  is  a  trustee  he  sets  apart 
the  exemptions,  and  reports  thereon  to  the  court,  §  47,  cl.  11;  where  no  trustee 
has  been  appointed,  under  General  Order  XV,  the  court  acts  in  the  first 
instance." 

§  1074.  Must  Set  Aside  "Soon  as  Practicable,"  and  within  Twenty 
Bays. — And  it  is  the  trustee's  duty  to  set  apart  exempted  property  as  soon 
as  "practicable''  after  his  appointment. ^"i 

General  Order  XVII  of  the  Supreme  Court's  General  Orders  in  Bank- 
ruptcy follows  up  the  statutory  provision  of  §  47  (11)  by  laying  down  the 
rule  that 

"The  trustee  shall  make  report  to  the  court,  within  twenty  days  after  receiv- 
ing the  notice  of  his  appointment,  of  the  articles  set  off  to  the  bankrupt  by  him, 
according  to  the  provisions  of  the  47th  section  of  the  act,  with  the  estimated 
value  of  each  article." 

For  this  purpose  the  Supreme  Court  has  prescribed  a  form  Number  47, 
termed  "Trustee's  Report  of  Exempted  Property;"  and  one  court  has  held 

199.  See  ante,  §  1049;  inferentially,  McGahan  v.  Anderson,  7  A.  B.  R.  64 1, 
113  Fed.  115  (C.  C.  A.  S.  C);  inferentially.  In  re  Friedrich,  3  A.  B.  R.  801,  100 
Fed.  284   (C.  'C.   A.   Wis.). 

200.  Compare,  In  re  Smith,  2  A.  B.  R.  190,  93  Fed.  791  (D.  C.  Texas),  to  the 
point  that  there  can  be  no  review  unless  a  trustee  has  been  appointed  and  has  set 
apart  the  exemptions.  In  re  Friedrich,  3  A.  B.  R.  801,  100  Fed.  284  (C.  C.  A.  Wis.). 
The  receiver  may  set  aside  property  claimed  as  exempt  when  he  is  about  to 
sell  perishable  pro]5erty  to  aw'aiit  the  determination  of  the  bankrupt's  exemp- 
tion rights.  In  re  Joyce,  11  A.  B.  R.  716,  138  Fed.  985  (D.  C.  Penn.);  In  re 
•Shaffer  &  Son,  11  A.  B.  R.  717,  138  Fed.  986  (D.  C.  Penn.);  obiter.  In  re  Le  Vay, 
11  A.  B.  R.  115,  135  Fed.  990  (D.  C.  Penn.). 

But  this  setting  aside  is  not  the  setting  apart  of  exempt  property  to  the 
hankrupt  contemplated  by  the  bankruptcy  act,  fer  such  duty  can  only  be 
performed  by  the  trustee.  Such  property  thus  set  aside  to  await  the  determina- 
tion of  the  bankrupt's  claim  for  exemptions  may  be  delivered  to  the  bank- 
rupt upon  the  giving  of  security  for  its  redelivery  upon  such  determinatioa 
In  re  Shaffer  &  Son.  11  A.  B.  R.  717,  138  Fed.  986  (D.  C.  Penn.). 

201.  Bankr.  Act,  §  47  (11).  Obiter,  McGahan  v.  Anderson,  7  A.  B.  R.  645, 
113  Fed.  115  (C.  C.  A.  S.  C.) ;  In  re  Camp,  1  A.  B.  R.  165,  91  Fed.  745  (D.  G 
N.  Car.). 
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that  if  the  trustee  fails  to  file  such  report,  he  will  not  be  allowed  for  ex- 
emptions paid  out  by  him.202 

§  1075.  Trustee's  Report  to  Be  Itemized,  with  Estimated  Values. 

— The  trustee's  report  must  be  itemized  and  a  separate  valuation  put  upon 
each  item. 2"* 

§  1076.  Statutory  Method  of  Bankruptcy  Act  to  Be  Followed— 
No  Different  Manner  Proper. — No  other  nor  different  manner  of  setting 
apart  exemptions  than  that  prescribed  in  the  Act  itself  is  proper.^"* 

§  1077.  Not  to  Set  Aside  Property  Not  Exempt  by  State  Law.— 

The  trustee  must  not,  set  apart  as  exempt  property  not  exempted  by  the  law 
of  the  State.205 

In  re  Manning,  7  A.  B.  R.  571,  113  Fed.  948  (D.  C.  Penn.) :  "*  *  *  what 
the  law  of  the  State  does  not  give,  cannot  be  set  aside  by  the  trustee.'' 

§  1078.  Nor  Property  Not  Claimed. — The  trustee  must  not  set  apart 
as  exempt  property  not  claimed  as  exempt  by  the  bankrupt;  his  act  is  be- 
yond his  lawful  powers  if  he  does  so.^^ 

§  1079.  Not  Bound  to  Set  Aside,  if  Bankrupt  Not  Entitled.— The 

trustee  is  not  bound  in  the  first  instance  to  set  apart  all  the  property  claimed 
by  the  bankrupt  as  exempt,  nor  any  of  it,  if  he  considers  the  bankrupt  is 
not  entitled  to  it.207 


202.  In  re  Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.). 

203.  Bankr.  Act,  §  47  (11).  Rule  XVII.  In  re  Manning,  7  A.  B.  R.  571, 
112  Fed.  948  (D.  C.  Penn.);  In  re  McClintock,  13  A.  B.  R.  606  (Ref.  Ohio, 
affirmed  by  D.  C);  In  re  Black,  4  A.  B.  R.  776,  104  Fed.  28  (D.  C.  Pa.);  obiter, 
McGahan  v.  Anderson,  7  A.  B.  R.  645,  113  Fed.  115  (C.  C.  A.  S.  C). 

204.  In  re  Grimes,  2  A.  B.  R.  730,  96  Fed.  529  (D.  C.  N.  Car.).  But  com- 
pare contra  practice,  In  re  Lynch,  4  A.  B.  R.  262,  101  Fed.  579  (D.  C.  Ga."!. 
And  compare.  In  re  Park,  4  A.  B.  R.  432,  102  Fed.  602  (D.  C.  Ark). 

205.  In  re  Ogilvie,  5  A.  B.  R.  374  (Ref.  Ga.).  But  in  practice,  what  is  to 
be  done  with  the  clothing  on  the  person  of  an  unmarried  man  who  is  not 
entitled  to  exemptions?  The  trustee  would  hardly  invoke  the  authority  of  the 
bartkruptcy  court  to  denude  the  bankrupt. 

And  compare.  In  re  Coller,  7  A.  B.  R.  131,  111  Fed.  508  ,(D.  C.  Mass.),  where 
the  Court  rules  that  where  an  article  claimed  as  exempt  is  of  excessive  value 
the  trustee  might  take  it  for  creditors  uppn  giving  the  bankrupt  money  with 
which  to  buy  one  of  proper  value. 

Also  compare,  In  re  Reinhart,  12  A.  B.  R.  78,  129  Fed.  510  (D.  C.  Ga.),  where 
the  Court  permitted  the  supplementing  of  statutory  specific  exemptions  by  the 
value  of  those  not  in  possession  that  might  have   been  claimed. 

206.  In  re  Nunn,  2  A.  B.  R.  664  (Ref.  Ga.). 

207.  In  re  Ellis,  10  A.  B.  R.  754  (Ref.  Ohio);  impliedly,  In  re  Fnedrich, 
3  A.  B.  R.  801,  100  Fed.  384  (C.  C.  A.  Wis.).  Also  see  inferentially,  Huener- 
gardt  V.  Brittain  Dry  Goods  Co.,  8  A.  B.  R.  341,  116  Fed.  31  (C.  C.  A.  Kas.<j 
In  re  Irwin,  9  A.  B.  R.  689,  120  Fed.  733  (C.  C.  A.  Ark);  contra,  In  re  Campbell, 
10  A.  B.  R.  723,  134  Fed.  417   (D.  C.  Va.). 
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■  §  1080.  Appraisal  Not  Binding. — The  appraisal  is  not  binding  upon 
dther  the  trustee,  bankrupt  or  creditors  as  to  exempt  property,  and  it  is 
not  necessary  to  follow  it,  nor  is  it  necessary  to  have  a  reappraisal,  before 

.the  trustee  may  refuse  to  set  aside  the  exemptions  in  accordance  with  the 
values  placed  on  the  articles  by  the  appraisers.  Indeed,  the  requirement 
of  appraisal  simply  goes  to  the  appraisal  of  the  property  belonging  to  the 
estate  and  therefore  does  not  cover  exempt  property.     Where  the  trustee 

'  is  satisfied  that  the  property  is  exempt,  he  would  not  be  justified  in  having 
it  appraised.^"* 

§  1081.  Who  May  Except  to  Trustee's  Report  of  Exempted  Prop- 
erty— Bankrupt  and  Creditors. — Both  the  bankrupt  and  any  of  his  cred- 
itors may  take  exceptions  to  the  report  of  the  trustee  setting  apart 
exemptions  ;^^  whereupon  the  court  (the  referee)  will  hear  the  exceptions 
and  determine  their  validity,  and  order  the  trustee  to  set  apart  whatever  is 
determined  to  be  exempt.^^' 

§  1082.  Creditor  Must  Pile  Exceptions  within  Twenty  Days.— If 

a  creditor  takes  the  exception,  he  must  file  his  exception  within  twenty  days 
after  the  trustee  has  filed  his  report  setting  apart  the  exempted  property.^^^.^- 
Certain  text  books  and  decisions  (see  In  re  Campbell,  10  A.  B.  R.  723, 
124  Fed.  417  (D.  C.  Va.),  and  In  re  White,  4  A.  B.  R.  613,  103  Fed.  774 
(D.  C.  Vt.),  have  laid  down  the  rule  that  the  trustee  has  no  discretion 
in  the  matter  of  setting  apart  exemptions  at  all ;  that  so  long  as  the  bank- 
rupt has  observed  the  proper  formalities  in  making  his  claim  for  exemp- 
tions, the  trustee  is  bound  to  set  apart  the  property  claimed,  no  matter  if 
in  fact  the  bankrupt  is  not  entitled  to  them;  in  effect,  that  the  trustee  is 
a  mere  automaton  and  that  only  creditors  may  take  exceptions.  This  is  not 
a. correct  idea  and  is  founded  upon  a  nlisapprehension  of  the  real  purport 
of  that  part  of  Rule  XVII  quoted. 

^208.  But  compare,  In  re  McCutcheon,  4  A.  B.  R.  81,  100  Fed.  779  (D.  C. 
S.  C).  Where,  however,  exempt  property  is  appraised,  the  appraisal  should 
follow  the  ordinary  rules,  and  sacrifice  values  should  not  be  the  criterion,  In 
rePrager;  8  A.  B.  R.  356  (Ref.  Colo.). 

Wife's  furniture  appraised  as  husband's,  both  being  in  bankruptcy;  wife  not 
«stopped  from  claiming  ownership  although  present  at  appraisal  and  knowing 
appraisers  were  acting  in  husband's  case.  In  re  Tamieson,  6  A.  B.  R.  601  (D.  C. 
R.  I.).  «  ■ 

209.  In  re  Ellis,  10  A.  B.  R.  754  (Ref.  Ohio). 

210.  Gen.  Ord.  No.  XVII:  "The  referee  may  require  the  exceptions  to  he 
argued  before  him  and  shall  certify  them  to  the  court  for  final  determination- 
at  the  request  of  either   party." 

Ihferentially,  In  re  Carmichael,  5  A.  B.  R.  552,,  108  Fed.  789  (D.  C.  Ky.). 
The  point  was  not  raised  in  this  case  but  was  involved. 

'  .  211.  Gen.  Ord.  No.  XVII:  "Any  creditor  may  take  exceptions  to  the  deter- 
mination  of   the   trustee   within   twenty    days    after    the    filing   of    the    report." 

,  McGahan  v.  Anderson,  7  A.  B.  R.  641,  113  Fed.  115  (C.  C.  A.  S.  C);  In  re  Ellis, 
10  A.  B.  R.  754  (Ref.  Ohio).  To  same  effect,  obiter,  In  re  Allen  &  Co.,  13 
A.  B.  R.  521,  134  Fed.  620  (D.  C.  Va.). 


614  REMINGTON   ON   BANKRUPTCY.  §  1084 

Apparently  the  rule  of  statutory  construction  "expressio  unius,  exclusio 
alterius"  is  thought  to  be  applicable  and  the  mention  of  creditors  alone,  and 
the  limitation  of  twenty  days  for  them  to  file  exceptions,  is  taken  to  mean 
that  only  creditors  may  file  such  exceptions.  This  would  be  a  serious  de- 
fect in  bankruptcy  practice  were  it  the  rule.  For  nothing  is  more  helpless 
than  an  insolvent  estate.  The  administration  of  such  an  estate  is  far  dif- 
ferent from  an  adversary  lawsuit.  In  an  adversary  lawsuit  there  are  two 
sides  in  opposition — each  one  alert  to  take  advantage  of  the  mistake  or 
error  of  the  opponent.  In  the  administration  of  insolvent  estates,  on  the 
contrary,  after  the  first  assembling  of  creditors  and  the  election  of  trustee, 
the  activity  of  creditors  at  once  subsides.  After  that,  the  trustee  is  left 
wholly  in  charge  and  the  individual  creditor  is  little  inclined  to  take  part, 
probably  because  the  benefit  from  his  work  goes  to  all  and  not  to  himself 
alone.  It  would  be  strange,  indeed,  if  in  such  an  important  matter  as  the 
setting  apart  of  exemptions,  the  trustee  should  be  a  mere  automaton  and 
creditors  could  not  have  him  to  watch  out  for  their  interests.  The  Su- 
preme Court's  General  Order  does  not  mean  this  at  alh  Nor  does  it  mean 
that  the  bankrupt  may  not  also  file  exceptions.  It  simply  means  that  credit- 
ors w411  not  be  absolutely  bound  by  their  trustee's  acts  in  regard  to  the 
important  matter  of  exemptions,  although  in  other  matters  relating  to  third 
parties  the  trustee's  acts  may  be  binding  on  creditors ;  but  that,  on  the  con- 
trary, the  creditors,  as  well  as  the  bankrupt,  may  except  to  the  trustee's 
report  setting  apart  exempted  property,  and  that  the  creditors  in  doing  so 
.must  file  their  exceptions  within  twenty  days  so  that  the  trustee  may  have 
if  is  set  at  rest  whether  the  beneficiaries  of  his  trust — the  creditors — will  find 
fault  with  him  in  that  particular.  This,  evidently,  is  the  correct  construc- 
tion of  the  rule. 

§  1083.  Schedule  (b)  5,  Trustee's  Report  and  Written  Excep- 
tions, Only  Pleadings  Necessary. — The  schedule  claiming  exemptions 
(Schedule  (b)  ,5)  and  the  trustee's  report  of  exempted  property  and  the 
subsequent  exceptions  thereto,  are  sufficient  pleadings  to  raise  the  issue, 
and  nothing  more  is  requisite. 212 

§  1084.  Whether  Exceptions  to  Be  Verified.— Exceptions  probably 
need  not  be  verified ;  it  is  doubtful  that  they  are  "pleadings." 

Query,  In  re  Campbell,  10  A.  B.  R,  723,  124  Fed.  417  (D.  C.  Va.) :  "While  an 
exception  to  a  trustee's  report  is  in  some  sense  a  pleading,  in  that  it  makes 
an  issue,  and  while  such  an  exception  may  be  treated  as  a  pleading,  'setting  up 
matters  of  fact,'  yet  I  doubt  if  Congress,  in  enacting  clause  'c'  of  §  18  of  the 
Bankrupt  Act  (Act  July  1,  1898,  ch.  541,  30  Stat.  551  [U,  S.  Comp.  St.  1901, 
p.  3429])  had  the  intent  to  require  that  exceptions  to  a  trustee's  report  should 
be  verified." 

But  lack  of  verification  is  at  any  rate  waivable. ^i^ 

212.  McGahan  v.  Anderson,  7  A.  B.  R.  G41,  133  Fed.  115  (C.  C.  A.  S.  C). 

213.  In  re  'Campbell,  10  A.  B.  R.  723,  124  Fed.  417  (D.  C.  Va.). 
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§  1085.  Burden  of  Proof  on  Bankrupt,  if  Exceptions  Amount  to 
General  Denial. — The  burden  of  proof  of  showing  that  an  article,  al- 
leged to  be  exempt,  is  so,  rests  upon  the  bankrupt,  if  the  exceptions  amount 
to  a  general  denial  not  affirming  new  matter.^^* 

§  1086.  Res  Judicata — Order  Approving  or  Disapproving  Trus- 
tee's Report  of  Exempted  Property  Res  Judicata  Elsewhere.— The 
order  of  the  bankruptcy  court  setting  aside  or  approving  the  report  of  the 
trustee  setting  aside  property  as  exempt  is  res  judicata  in  the  State  courts 
as  elsewhere  as  to  all  creditors  properly  notified  of  the  bankruptcy.^i^ 

Smalley  v.  Laugenour,  13  A.  B.  R.  693,  196  U.  S.  93:  "The  State  court  was 
of  opinion  that  Laugenour  and  his  wife  might  have  pleaded  and  proved  facts 
showing  that  the  property  was  exempt  from  execution  at  the  time  of  the  sale, 
making  the  issue  directly  in  the  State  court,  but,  as  they  chose  to  rely  on  the 
principle  of  res  judicata,  that  is,  on  the  adjudication  by  the  bankruptcy  court, 
having  jurisdiction  of  person  and  estate,  in  a  proceeding  in  bankruptcy  in  which 
the  judgment  of  Smalley  and  McLellan  was  provable,  the  court  gave  due  force 
and  effect  to  that  adjudication.     *     *     * 

"All  that  was  determined,  and  all  that  the  State  court  was  called  on  to 
determine,  was  the  question  of  exemption  under  the  State  statutes.  Its  accept- 
ance of  the  judgment  of  the  Federal  court  in  that  regard  does  not  bring  the- 
case  within  §  709. 

"Writ  of  error  dismissed." 

Evans  V.  Rounsaville,  8  A.  B.  R.  236  (Sup.  Ct.  Ga.) :  "An  exemption  assigned 
and  set  apart  by  the  bankrupt  court  *  *  *  is  no  more  subject  to  levy  and- 
sale  than  if  it  has  been  set  aside  by  the  ordinary  of  a  county  having  proper 
jurisdiction.'' 

§  1087.  Conversely,  Judgment  of  State  Court  as  to  Exemptions  in 
Same  Fund,  Res  Judicata. — A  judgment  or  decree  of  the  State  Court  as 
to  exemption  rights  in  the  same  fund  have  been  held  res  ad  judicata  and 
binding  on  the  bankruptcy  court.^i® 

But,  of  course,  this  could  not  be  the  rule  where  the  State  court  proceed- 
ings were  utterly  without  jurisdiction,  as  in  cases  of  State  bankruptcy  or 
State  Insolvency  proceedings,  and  not  simply  valid  until  superseded  as  in 
cases  of  mere  assignments  for  the  benefit  of  creditors,  or  receiverships. 

In  re  Anderson,  6  A.  B.  R;  555,  110  Fed.  141  (D.  C.  Mass.):  "Upon  the 
whole,  though  with  considerable  doubt,  I   think  that  the  allowances   made  by 

214. ,  In  re  Turnbull,  5  A.  B.  R.  549,  106  Fed.  667   (D.  C.  Mass.). 

No  Reopening  to   Permit   Contest   of   Exemptions   Where  Laches  Exists. — 

After  discharge  has  been  granted  and  exemptions  set  off,  it  has  been  held  that 
the  matter  will  not  be  reopened  to  let  in  a  creditor  to  file  exceptions  to  ex- 
emptions where  the  creditor  was  duly  scheduled  and  presumably  had  notice. 
In  re  Reese,  8  A.  B.  R.  411,  115  Fed.  993  (D.  C.  Ala). 

215.  Smith  v.  Zachry,  8  A.  B.  R.  340   (Sup.  Ct.  Ga.). 

216.  In  re  Rhodes,  6  A.  B.  R.  173,  109  Fed.  117  (D.  C.  Ohio),  assignment; 
also,  compare.  In  re  Overstreet,  3  A.  B.  R.  486  (Ref.  Ark.) ;  compare,  In  re 
McBryde,  3  A.  B.  R.  729,  99  Fed.  686  (D.  C.  N.  Car.);  compare.  In  re  Nunn, 
2  A.  B.  R.  664   (Ref.   Ga.). 
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§  99  are  not  properly  exemptions  within  the  purview  of  §  6  of  the  Bankrupt 
Act,  but  are  concerned  with  that  part  of  the  insolvency  law  which  is  suspended 
in  its  operation  by  the  passage  of  the  Bankrupt  Act." 

Nor  could  such  be  the  rule  where  all  creditors  were  not  bound  by  the 
judgment,  as,  for  instance,  in  a  suit  brought  by  one  creditor  for  his  own 
benefit,  where  the  property  eventually  was  turned  over  to  the  bankruptcy 
court. 

§  1088.  No  Second  Exemption  Out  of  Same  Fund. — No  second  ex- 
emption out  of  the  same  fund  will  be  allowed  by  the  Bankruptcy  Court, 
where  the  State  Court  has  previously  allowed  and  set  aside  exemptions 
therefrom  while  the  property  was  in  its  custody  prior  to  bankruptcy.^"^^ 

§  1089.  Selling  Exemptions  with  Other  Assets  as  Entirety  and 
Allowance  Out  of  Proceeds. — By  agreement  between  the  bankrupt  and 
the  trustee,  the  exempt  property  may  be  sold  along  with  the  remainder  of 
the  property  as  an  entirety,  and  the  bankrupt  be  allowed  exemptions  out 
of  the  proceeds.2^*  Such  agreement,  however,  does  not  dispense  with  the 
requirements  of  §  7,  as  to  the  proper  time  and  manner  of  claiming  exemp- 
tions.^i^  And  where  the  exempted  property  is  not  separable  from  the  assets 
beloi^ipg  to  the  estate  without  manifest  injury,  it  is  held,  in  accordance 
with  the  laws  of  some  States,  that  the  entire  lot  may  be  sold  and  the  ex- 
emptions be  transferred  to  the  proceeds  of  sale;^^*)  in  which  event  the 
trustee  and  not  the  bankrupt  should  pay  the  expenses  of  the  sale.^^^  And. 
where  a  homestead  is  of  a  value  in  excess  of  that  limited  by  statute,  the 
bankrupt  may — according  to  the  rulings  in  the  same  cases — ^be  permitted 
to  retain  the  homestead  on  payment  of  the  excess  to  the  trustee.^^^ 

217.  In  re  Miller,  1  A.  B.  R.  647  (Ref.  Mo.);  compare,  In  re  Jefifers,  17  A. 

B.  R.  368  (Ref.  Ga.);  compare,  In  re  Hoag,  3 "A.  B.  R.  290,  97  Fed.  543  (D.  C. 
Wis.);  compare  obiter.  In  re  Buckingham,  2  N.  B.  N.  &  Rep.  620  (Ref.  Ohio): 
"It  is  undoubtedly  true  that  successive  allowances  in  lieu  of  a  homestead  at  un- 
reasonably short  intervals  of  time  would  not  be  allowed,  nor  would  more  than 
one  allowance  be  made  out  of  the  same  property." 

218.  In  re  Richard,  2  A.  B.  R.  506,  94  Fed.  633  (D.  C.  N.  Car.) ;  In  re  Brown, 
4  A.  B.  R.  46,  106  Fed.  441  (D.  C.  Penn.);  In  re  Mayer,  6  A.  B.  R.  117,  108 
Fed.  599,  600  (C.  C.  A.  Wis.) ;  In  re  Woodard,  2  A.  B.  R.  692,  95  Fed.  955  (D. 

C.  N.  Car.);  instance.  In  re  Renda,  17  A.  B.  R.  522,  149  Fed.  614  (D.  C.  Penn.); 
inferentially,  McGahan  v.  Anderson,  7  A.  B.  R.  647,  113  Fed.  115 '(C.  C.  A. 
S.  C.) ;  inferentially.  In  re  Prince  &  Walter,  12  A.  B.  R.  675,  131  Fed.  546  (D. 
C.  Pa.);  inferentially.  In  re  Kane,  11  A.  B.  R.  533,  127  Fed.  552  (C.  C.  A.  Ills.); 
compare,  In  re  Diller,  4  A.  B.  R.  45,  100  Fed.  931  (D.  C.  Calif.) ;  In  re  Bolinger, 
6  A.  B.  R.  171,  108  Fed.  374  (D.  C.  Penn.);  compare,  In  re  Bessie  Stein,  12 
A  B.  R.  384,  130  Fed.  629  (D.  C.  Penn.);  contra,  and  that  such  agreement 
is  unlawful,  In  re  Haskin,  6  A.  B.  R.  485,  109  Fed.  789  (D.  C.  Penn.);  also 
contra,  In  re  Grimes,  2  A.  B.  R.  730,  96  Fed.  529  (D.  C.  N.  Car.,  reversmg  2 
A.  B.  R.  610) ;  compare,  In  re  Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.l. 
Such  agreement  by  a  tax  collector,  however,  will  not  bind  a  municipality.  In 
re  Prince  &  Walter,  12  A.  B.  R.  675,  131  Fed.  546  (D.  C.  Penn.). 

219.  In  re  Woodard,  2  A.  B.  R.  692,  95  Fed.  955  (D.  C.  N.  Car.);  In  r: 
Prince  &  Walter,  12  A.  B.  R.  675,  131  Fed.  546  (D.  C.  Penn.). 

220.  In  re  Oderkirk,  4  A.  B.  R.  617,  103  Fed.  779  (D.  C.  Vt.);  In  re  Diller, 
4  A.  B.  R.  45,  100  Fed.  931   (D.  C,  Penn.). 

221.  In  re  Hopkins,  4  A.  B.  R.  619,  103  Fed.'  781  (D.  C.  Vt.).  But  compare, 
III  re  Castleberry,  16  A.  B.  R.  431,  143  Fed.  1021  (D.  C.  Ga.). 

222.  In  re  Manning,  10  A.  B.  R.  498,  123  Fed.  180   (D.  C.  S.  C). 
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§  1090.  Trustee  Not  Entitled  to  Indemnify  before  Delivering 
Exemptions. — The  trustee  probably  may  not  demand  indemnity  from  the 
bankrupt  for  the  twenty  days  allotted  for  filing  exceptions  to  the  trustee's 
report  as  a  condition  of  delivering  over  the  exemptions  before  the  expira- 
tion of  the  twenty  days.223  Therefore,  since  creditors  have  twenty  days 
time  within  which  to  file  exceptions  to  the  trustee's  report  of  exempted 
property,  it  follows  that  either  the  trustee  must  retain  the  property  for 
twenty  days,  which  it  is  doubtful  that  he  may  do,  else  set  it  apart  and  as- 
sume the  risk  of  the  filing  and  sustaining  of  exceptions.  At  any  rate  the 
tiustee  may  not  demand  indemnity  after  the  referee  has  decided  that  the 
bankrupt  is  entitled  to  them.^^*  *  But  the  receiver  may  demand  indemnity 
for  setting  aside  perishable  property  as  exempt  pending  the  determination 
of  the  bankrupt's  exemption  rights  therein. ^^s 

§  1091.  Nor  to  Refuse  to  Set  Apart  until  Costs  Paid.— The  trustee 
must  not  refuse  to  set  apart  exemptions  until  costs  or  expenses  of  ad- 
ministration are  paid.*^®  But,  it  has  been  held  that  he  may  be  ordered  to 
pay  the  necessary  costs  of  administration  out  of  funds  in  his  hands,  al- 
though the  funds  may  be  otherwise  exempt.227  And  the  suggested  rule  in 
Lockwood's  Case,  10  A.  B.  R.  107,  190  U.  S.  294,  will  not  permit  the  with- 
holding of  the  setting  apart  until  the  determination  of  a  suit  in  tort  against 
the  bankrupt  for  the  conversion  -of  a  note  containing  a  waiver  of  ex- 
emptions.^28  And  as  elsewhere  noted  (ante,  §  1069),  where  the  bankrupt 
has  omitted  to  claim  exemptions  or  has  been  indefinite  in  describing  them, 
the  court  may  impose  as  a  condition  to  allowing  amendment  the  payment 
of  the  costs  or  expenses  necessary  to  put  the  parties  in  statu  quo. 

§  1092.  Bankrupt  Not  Entitled  to  Reimbursement  for  Ca^re  of  Ex- 
empt Property  Pending  Setting  Off. — The  bankrupt  is  not  entitled  to 
reimbursement  for  his  expenses  in  taking  care  of  exempt  property  pending 
its  being  set  off  to  him.^^s 

§  1093.  Rent,  Storage  and  Other  Charges  Pending  Setting  OflF. — 

It  has  been  held  that  the  Bankruptcy  Court  has  power  to  tax  as  costs 
against  the  bankrupt  the  rent  and  stprage  charges  for  the  keep  of  the 
exempt  property  pending  its  being  set  apart  to  the  bankrupt. 2*" 

223.  Inferentially,  In  re  Brown,  4  A.  B.  R.  46,  100  Fed.  441  (D.  C.  Pa.). 

224.  In  re  Brown,  4  A.  B.  R.  46,  106  Fed.  441  (D.  C.  Penn.).- 

225.  In  re  Shaffer,  11  A.  B.  R.  717,  128  Fed.  986  (D.  C.  Penn.). 

226.  Inferentially,  In  re  LeVay,  11  A.  B.  R.  115,  125  Fed.  990  (D.  C.  Penn.) ; 
contra,  In  re  Jackson,  18  A.  B.  R.  216  (Ref.  Ga.). 

227.  In  re  Herbold,  14  A.  B.  R.  119  (D.  C.  Wash.);  compare.  In  re  Castle- 
berry,  16  A.  B.  R.  431,  143  Fed.  1021  (D.  C.  Ga:). 

228.  In  re  Hartsell  &  Son,  15  A.  B.  R.  177,  140  Fed.  30  (D.  C.  Ala.). 

229.  In  re  Groves,  6  A.  B.  R.  728  (Ref.  Ohio,  afKrmed  by  D.  C). 

230.  Compare,  In  re  Castleberry,  16  A.  B.  R.  431,  143  Fed.  1021  (D.  C.  Ga.). 
Exempt  Property  May  Be  Subject  to  Payment  of  Statutory  Fees  in  Bank- 
ruptcy; but  Not  Other  Costs  of  Administration. — But  exempt  property  may  be 
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In  re  Grimes,  3  A.  B.  R.  730,  96  Fed.  529  (D.  C.  N.  Car.) :  "The  bankrupts' 
property  has  been  thus  preserved;  but  the  bankrupts  insist  that  their  exemp- 
tions must  first  be  set  apart  to  them,  and,  if  there  be  anything  left,  Schouler's 
claim  for  rental  since  their  adjudication,  and  the  legal  and  necessary  expenses 
incurred  in  closing  up  the  estate,  can  be  paid  out  of  the  remainder  of  the 
estate  of  the  bankrupts.  This  contention  cannot  be  maintained  either  on  legal 
or  equitable  grounds.  The  rental  for  the  storage  of  the  goods  of  the  bankrupt 
firm  is  part  and  parcel  of  the  legitimate  costs  incurred  in  this  case,  and  is  a 
lien  upon  the  estate  of  the  bankrupts,  or  any  assets  that  may  be  in  the  hands 
of  the  trustee,  or  that  may  hereafter  come  into  his  hands." 

Contra,  In  re  LeVay,  11  A.  B.  R.  116,  125  Fed.  990  (D.  C.  Pa.):  "The  title 
to  that  which  is  now  claimed  (as  exempt)  having,  therefore,  never  passed  out 
of  the  bankrupt,  even  though  temporarily  in"  abeyance,  cannot  be  subjected  to- 
the  costs  made  in  the  attempt  to  otherwise  deal  with  it  (§§  62,  64b);  and  this 
is  true  even  though  the  appointment  of  the  receiver  and  the  sale  of  the  goods 
a.'  perishable  would  ordinarily  be  regarded  as  preservative,  steps  taken  in  the 
interest   of  all   parties. 

"But  there  was  this  peculiarity  in  this  case — the  value  of  the  goods  sold  was- 
appraised  at  only  slightly  more  than  the  exemptions  claimed  and  it  was  obvious 
that  no  necessity  existed  for  such  a  sale,  thus  distinguishing  this  case  from  those 
where  impliedly  the  bankrupt  gave  his  permission." 

In  cases  of  the  amendment  of  schedules  such  payments  may  be  required 
as  a  condition  in  order  to  put  the  parties  in  statu  quo.^^^ 

SUBDIVISION"  "e." 

Exemptions  on  Recovery  oe  PreeerEntial  and  Fraudulent  Transfers; 
UPON  Avoidance  of  General  Assignments,  and  When  A'ssETs. 
Concealed. 

§  1094.  Exemptions,  on  Recovery  of  Preferences  and  Fraudulent 
Transfers ;  and  in  Cases  of  Assignment,  etc. — Whether  a  bankrupt,^ 
after  a  preference  or  fraudulent  transfer  has  been  recovered  by  the  trustee 
or  surrendered  to  him,  or  a  general  assignment  been  set  aside  or  concealed 
property  been  recovered,  may  come  in  and  amend  his  schedules  and  claim 
his  exemptions  out  of  the  property  recovered,  or  even  out  of  other  property^ 
is  variously  decided. 

subject  to  the  order  of  the  court  for  the  payment  of  the  statutory  fees.  In  re- 
Bean,  4  A.  B.  R.  54,  100  Fed.  262  (D.  C-  Vt.):  "And  it  may  be  subject  to  an 
order  for  ^^ayment  of  the  statutory  fees,  which  are  primarily  for  services  for 
the  benefit  of  the  bankrupt,  and  do  not  depend  upon  property  not  exempt,  but 
upon  absolute  inability." 

But  compare,  I-n  re  LeVay,  11  A.  B.  R.  115,  125  Fed.  990  (D.  C.  Penn.):  "So  far 
as  the  bankrupt  was  concerned,  the  whole  proceedings,  as  well  as  this  part  of  them, 
were  an  useless  interference  with  her  affairs.  Conceding  that  an  act  of  bank- 
ruptcy had  been  committed,  it  must  have  been  evident  from  the  start  that  the 
small  stock  of  millinery  which  she  had,  even  if  it  realized  $519  (at  which  it  was- 
appraised),  was  little  more  than  enough  to  cover  her  exemption  and  the  prob- 
able costs,  leaving  only  the  barest  fraction,  if  anything  at  all,  for  general 
creditors.  As  it  turned  out,  it  has  fallen  far  short  of  this,  and  the  expenses 
incurred  must  therefore  be  borne  by  those  who  made  them.  They  cannot  be- 
allowed  to  still  further  reduce  the  bankrupt's  already  scanty  claim." 

231.     See  ante,  §§  1064,  1069. 
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§  1095.  On  Recovery  of  Preferences. — Thus,  in  cases  where  a  pref- 
erence has  been  recovered  by  the  trustee  or  surrendered  to  him,  it  has  been 
held  by  some  courts  that  he  may  have  exemptions  ;23  2  and  by  others  that 
he  may  not  have  exemptions.?^* 

In  re  White,  6  A.  B.  R.  451,  109  Fed.  635  (D.  C.  Mo.):  "The  bankrupt  in 
this  case,  prior  to  the  institution  of  the  suits  by  the  trustee  to  recover  from 
the  preferred  creditors  the  money  in  question,  made  no  selection  of  any  prop- 
erty out  of  which  his  $300  was  to  come.  He  scheduled  no  other  property  than 
that  which  was  absolutely  exempt  under  said  §  3159,  and  which  he 
claimed  as  exempt,  and  which  he  withheld  from  the  trustee.  How  was  it 
possible  for  the  trustee  in  bankruptcy  to  comply  with  the  statute  to  set  off  to 
this  bankrupt  $300  worth  of  property  as  exempt  which  he  did  not  schedule? 
Under  Rule  17  of  the  General  Orders  in  Bankruptcy  *  *  *  ,  it  is  made  the 
duty  of  the  trustee  to  report  to  the  court,  within  30  days  after  receiving  notice 
of  his  appointment,  the  articles  set  off  to  the  bankrupt  by  hirfi  with  the  esti- 
mated value  of  each  article.  How  could  the  trustee  comply  with  this  require- 
ment of  the  law  in  respect  of  the  property  in  question?  The  bankrupt  had  not 
scheduled  it.  He  made  no  selection  of  $300  worth  of  property  out  of  any 
particular  property.  He  did  not  even  claim  this  property  as  a  part  of  his 
assets.  The  law  would  be  a  mockery,  and  permit  a  party  to  take  advantage  of 
his  own  wrong,  if  after  having  transferred  his  property  in  fraud  of  the  bank- 
ruptcy act,  and  compelling  the  trustee  in  bankruptcy,  at  the  expense  of  the 
estate,  to  engage  in  protracted  litigation,  to  uncover  his  fraud,  and  recover  the 
proceeds  of  the  property  from  the  wrongtakers,  the  bankrupt  could  stand 
quietly  by,  and  then  come  in  a,nd  make  his  selection  of  $300  in  money  out  of 
the  fruits  of  the  litigation  necessitated  by  his  wrong  and  fraud.  He  is  within 
neither  the  letter  nor  the  spirit  of  the  law." 

Generally,  the  courts  have  seemed  to  consider  the  question  to  be  con- 
trolled by  the  varying  laws  of  the  several  states  oh  the  subject.  One  de- 
cision. In  re  Coddington  (Penna.),  11  A.  B.  R.  122,  however,  is  based  ' 
on  the  provisions  of  the  Bankruptcy  Act  itself.  By  this  decision  the  bank- 
rupt is  held  not  to  be  entitled  to  exemptions  out  of  preferentially  conveyed 
property  upon  recovery  or  surrender  of  the  same  to  the  trustee,  the  argu- 
ment being  that  the  title  to  exempt  property  never  passes  to  the  trustee  at 
all,  therefore,  if  the  court  does  permit  him  to  recover  property  preferen- 
tially conveyed  by  the  bankrupt,  it  can  only  be  on  the  theory  that  the  title  is 
not  in  the  bankrupt  but  in  himself,  which  is  equivalent  to  saying  the  prop- 
erty is  recoverable  becaus?  not  exempt.  Whilst  the  bankrupt  might  shield 
the  conveyance  already  made  by  him  to  the  preferred  creditor  by  claiming 
the  property  as  exempt,  yet  this  claim  can  redound  to  the  benefit  only  of  the 
preferred  creditor  and  will  operate  simply  to  protect  the  conveyance  from 

232.  In  re  Falconer,  6  A.  B.  R.  557,  110  Fed.  Ill  (C.  C.  .A.  Ark.);  In  ri- 
Osborn,  5  A.  B.  R.  Ill,  104  Fed.  780   (D.   C.  N.  Y.). 

233.  In  re  Long,  8  A.  B.  R.  591,  116  Fed.  113  (D.  C.  Penn.);.In  re  Evan--, 
8  A.,B.  R.  730,  116  Fed.  909  (D.  C.  N.  Car.);  compare,  dissenting  opinion,  Li 
re  Falconer,  6  A.  B.  R.  557,  110  Fed.  Ill  (C.  C.  Ark.);  In  re  Sharp,  15  A.  B. 
R.  493  (Ref.  Ohio,  affirmed  by  District  Judge);  In  re  Coddington,  11  A.  B.  R. 
122  CD.  C.  Penn."). 
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inolestation  and  cannot  be  made  to  operate  indirectly  to  give  back  to  the 
debtor  property  that  he  could  not  have  recovered  directly  from  the  cred- 
itor himself ;  the  fraudulent  or  preferential  conveyance  being  voidable  only 
at  the  instance  of  creditors.  In  effect,  since  the  right  to  exemptions  is  to 
be  determined  as  of  the  date  of  adjudication,  unless  at  that  date  the  prop- 
erty belonged  to  the  debtor  and  was  recoverable  by  him,  it  cannot  be  exempt 
to  him,  for  the  ownership  is  not  in  him.  But  suppose  the  trustee  should  set 
it  apart  to  him  as  being  property  not  belonging  to  the  estate.  What  would 
be  the  situation?  The  bankrupt  would  have  had  his  exemptions  set  apart 
to  him  in  property  which  he  never  himself  could  recover,  for  of  course  a 
debtor  cannot  recover  property  which  he  himself  has  fraudulently  or  pref- 
erentially conveyed  to  another,  it  being  only  as  to  creditors  that  the  title 
is  not  good.  So  therefore,  if,  after  the  trustee  has  recovered  the  property, 
the  bankrupt  may  step  in  and  take  it  away  as  exempt,  an  inconsistency 
arises ;  for,  on  the  one  hand,  the  trustee  who  never  possesses  title  to  exempt 
property,  is  thus  held  to  be  the  only  one  to  whom  the  courts  will  give  the 
exempt  property,  whilst  on  the  other  hand,  the  bankrupt,  in  whom  the  title 
to  exempt  property  is  supposed  to  have  remained  all  the  time,  is  precisely 
the  one  who  cannot  maintain  a  suit  for  its  recovery  and  -who  has  absolutely 
no  standing  in  court  at  all  to  recover  it. 

Were  bankruptcy  exemptions,  to  be  sure,  simply  a  priority  claim  upon 
the  funds  passing  into  the  trustee's  hands  the  ease  would  be  different;  but 
they  are  not  simply  a  priority  claim  on  a  fund^^* — they  are  not  part  of  the 
fund  at  all;  the  title  to  them  never  passes  to  the  trustee,  they  always  re- 
main the  property  of  the  bankrupt  and  the  trustee  cannot  be  obliged  to  sur- 
render property  to  one  who  has  not  enough  title  himself  to  recover  it  in  his 
own  name. 

In  re  Ogilvie,  5  A.  B.  R.  380:  "The  Supreme  Court  of  this  State  (Georgia) 
has  decided  that  a  homestead  in  bankruptcy  constitutes  a  different  estate  than 
one  allowed  by  State  law.  *  *  *  fhe  estate  obtained  in  bankruptcy  is  a 
fee   simple." 

Now  whilst  all  this  is  true,  yet  §  67  (e,)  by  its  express  provisions  sets 
aside  fraudulent  (although  not  preferential)  transfers  as  to  the  bankrupt  as 
well  as  to  the  creditors,  and  permits  the  bankrupt  to  have  exemptions  from 
the  property  so  recovered ;  so  the  case  In  re  Coddtngtbn  could  not  lay  down 
the  correct  rule  as  to  fraudulently  transferred  property  although  it  might 
do  so  as  to  property  merely  preferentially  transferred. 

234.  But  see  Fenley  v.  Poor,  10  A.  B.  R.  377,  121  Fed.  739  (C.  C.  A.,  Ky.); 
also,  see,  In  re  White,  6.  A.  B.  R.  451,  109  Fed.  635  (D.  C.  Mo.). 

In  some  States  homestead  exemptions  approximate  in  their  nature  actual 
estates  and  interests  and  thus  harmonize  with  the  theory  of  the  present  bank- 
ruptcy act;  but  in  other  States,  as,  for  instance,  Ohio  and  Kentucky,  they  seem 
to  partake  more  of  the  nature  of  priority  demands;  accordingly  in  such  States 
it  is  hard  to  reconcile  the  State  exemption  practice  with  that  in  bankruptcy. 
See  Schuler  v.  Miller,  45  Ohio  St.  325.  See,  In  re  Fenley  v.  Poor,  10  A.  B.  R. 
377,  121  Fed.  739  (C.  C.  A.  Ky.);  compare,  In  re  Camp,  1  A.  ,B.  R.  168,  91  Fed. 

749  rn.  c.  aa.v 
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Compare,  In  reNeal,  14  A.  B.  R.  550  (Ref.  Ohio):  "Under  the  laws  ot 
Ohio,  a  debtor  may  claim  his  exemptions  out  of  fraudulently  conveyed  property 
recovered  by  a  trustee,  for  the  reason,  that  he  never  in  fact  parted  with  the 
title,  and  the  recovery  by  the  trustee  and  the  trustee's  title  is  -under  and  by 
virtue  of  the  debtor's  .title,  and  while  the  debtor  by  reason  of  his  participa- 
tion in  the  fraudulent  conveyance  cannot  recover  it  himself,  the  law  leaving 
the  parties  to  the  fraud  as  it  finds  thein,  yet  when  recovery  is  made,  it  is'  his 
property  in  the  hands  of  the  trustee  to, be  administered  and  is  subject  to 
homestead. 

"A  debtor  who  makes  a  voluntary  transfer  of  his  property  to  a  creditor,  prior 
to  bankruptcy,  parts  absolutely  with  all  title  thereto,  and  when  the  same,  or 
its  value,  is  afterwards  recovered  by  the  trustee,  he  is  not  entitled  to  his 
exemptions  out  of  the  same;  especially  is  this  true  where  the  preferred  creditor 
had  a  hen  on  the  property  which  as  between  himself  and  the  bankrupt  would 
have  precluded  the  allowance  of  exemptions.'' 

And  although  the  reasoning  in  In  re  Coddington  is  very  cogent,  yet  the 
weight  of  authority  seems  to  be  that  the  state  law  will  govern  and -that  the 
bankrupt  may  claim  his  exemptions  out  of  fraudulently  or  preferentially 
conveyed  property  recovered  by  the  trustee  or  surrendered  to  him;235  one 
of  the  .reasons  assigned  for  the  holding  being  thkt,  as  the  property  was  ex- 
empt any  way  its  transfer  could  not  have  depleted  the  creditors'  fund  and 
therefore  could  not  have  been  fraudulent  nor  preferential.^^s 

In  re  Falconer,  6  A.  B.  R.  557,  110  Fed.  Ill  (C.  C.  A.  Ark.) :  "Under  these 
circumstances,  we  think  that  the  bankrupt  was  under  no  obligation  at  the 
time  he  filed  his  original  schedule  to  claim  his  exemption  out  of  the  fund  itii 
controversy,  or  to  indicate  his  intention  to  do  so  if  the  fund  should  be  re-' 
covered  by  the  trustee  or  surrendered  voluntarily  by  the  creditor.  In  making 
his  claim  for  exemptions  in  the  first  instance  his  choice  was  necessarily  con- 
fined to  such  property  as  he  could  himself  lay  claim  to,  at  the  time,  as  form- 
ing a  part  of  his  estate.  His  right  to  select  other  property  then  held  by  third 
parties,  whose  title  could  only  be  challenged  by  the  trustee,  arose,  and  in  the 
nature  of  things  could  be  exercised  only,  when  the  title  by  which  it  was  helJ 
was  vacated  and  the  property  became  actually,  as  well  as  potentially,  a  pa't 
of  his  estate." 

But  such,  reasoning  seems  to  ignore  the  fact  that  the  very  reason  the 
property  was  recoverable  was  because  the  court  setting  aside  the  transfer 
had  thereby  held  that  the  creditor's  fund  had  been  depleted  by  the  transfer. 

This  would  undoubtedly,  be  the  rule  also  in  Ohio,  where,  in  the  state 
courts  the  doctrine  is  thoroughly  established,  that  a  debtor  may  claim  ex- 
emptions out-  of  fraudulently  conveyed  property  when  the  property  is 
recovered  for  the  benefit  of  creditors;  this  doctrine  being  based  upon  the 

235.  Bashinski  v.  Talbott,  9  A.  B.  R.  513,  119  Fed.  337  (C.  C.  A.  Ga.);  In' 
re  Osborn,  5  A.  B.  R.  Ill,  104  Fed.  780   (D.  C.  N.  Y.). 

236.  In  re  Tollett,  5  A.  B.  R.  404,  106  Fed.  866  (C.  C.  A.  Tenn.,  reversing 
5  A.  B.  R.  305).  Where  the  homestead  is  indivisible  and  is  of  greater  value  thaa 
that  allowed  'by  law,  it  has  been  held  in  South  Carolina  that  the  bankrupt 
might  retain  it  on  paying  to  the  trustee  the  excess.  In  re  Manning,  10  A.  IL 
R.  498,  123  Fed.  180  (D.  C.  S.  C). 
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-principle  that  the  avoiding  of  the  conveyance  operates  to  reinvest  the 
■debtor  with  the  title  to  the  property  although  he  'might  not  have  been  able 
to  avoid  the  conveyance  himself. 

§  1096.  On    Recovery    of   Fraudulently    Transferred    Property. 

—So,  also,  there  is  a  conflict  of  authority  as  to  whether  a  bankrupt  may 
have  exemptions  out  of  property  recovered  by  the  trustee  that  has  been 
fraudulently  conveyed  by  the  bankrupt.^s'^ 
That  he  may  have  exemptions  therein.^^s 

In  re  Thompson,  15  A.  B.  R.  387,  115  Fed.  924  (D.  C.  Wash.) :  "But  it  does 
not  necessarily  follow  that,  if  the  conveyance  is  set  aside  and  the  property  i? 
treated  as  a  fund  in  the  hands  of  a  trustee  for  the  payment  of  the  bankrupt's 
debts,  he  has  no  interest  in  it.  Counsel  seek,  if  I  apprehend  their  position 
correctly,  to  sustain  the  view  that  the  transfer  by  Mrs.  Oliver  to  the  trustee 
passed  the  title  to  him  whereby  any  interest  of  the  bankrupt  is  cut  off,  anj 
that  inasmuch  as  he  could  not  disturb  her  in  her  possession,  or  demand  an 
.accounting  for  the  proceeds  of  the  property,  that  he  is  also  precluded  from 
demanding  that  his  exemptions  be  set  aside  by  the  trustee.  The  attempted 
transfer  being  void  as  to  creditors,  the  property  still  remains  that  of  the  bank- 
rupt for  the  purpose  of  paying  his  debts;  otherwise,  we  would  have  the  anomaly 
•of  the  debts  of  a  bankrupt  being  paid  out  of  the  property  of  a  third  person. 
The  property,  being  subject  to  the  debts  of  the  bankrupt,  could  not  be  so 
upon  any  other  theory  than  that  of  ownership  by  him.  While  it  is  true  some 
■courts  have  held  that,  where  the  bankrupt  commits  fraud  in  the  conveyance  of 
his  property,  which  is  recovered  at  the  suit  of  creditors,  he  is  precluded  from 
■  making  claim  to  exemptions,  yet  the  weight  of  authority  is  the  other  Way. 
Those  authorities  which  hold  that  an  act  of  fraud  is  sufficient  to  deprive  one 
of  exemptions,  in  my  opinion,  confound  fraudulent  transfers  generally  with 
statutory  rights.  There  can  be  no  such  thing  as  fraud  in  claiming  that  which 
the  law  allows.  The  question  under  consideration  does  not  appear  to  have 
been  decided  by  the   Supreme   Court  of  the  State.     *     *     * 

"There  is  another  reason  equally  convincing.  Congress  in  the  Bankruptcy 
Act  appears  to  have  anticipated  the  contention  made  in  this  case.  Section  67e 
■declares  that  all  conveyances,  transfers,  etc.,  made  or  given  by  a  person  ad- 
judged a  bankrupt  under  the  provisions  of  the  Act,  with  the  intent  and  pur- 
pose on  his  part  to  hinder,  delay  and  defraud  his  creditors,  shall  be  null  and 
void  as  against  such  creditors,  'and  all  property  of  the  debtor  conveyed,  assigned 

237.  Obiter,  in  Bashinski  v.  Talbot,  9  A.  B.  R.  513,  119  Fed.  337  (C.  C.  A. 
Ga.),  although  here  it  is  doubtful  as  to  whether  the  conveyance  was  fraudulent 
or  not.  But  where  the  fraudulently  conveyed  property  is  reconveyed  to  the 
liankrupt  before  bankruptcy,  the  bankrupt  may  have  his  exemptions  therein. 
In  re  Thompson,  8  A.  B.  R.  283,  115  Fed.  924  (D.  C.  Ga.) ;  In  re  ToUett,  5  A. 
B.  R.  404,  106  Fed.  866  (C.  C.  A.  Tenn.,  reversing  5  A.  B.  R.  305);  inferentially. 
In  re  Allen  &  Co.,  13  A.  B.  R.  518,  134  Fed.  620  (D.  C.  Va.). 

For  a  peculiar  instance,  where,  during  the  pendency  of  a  suit  in  the  State 
Court  to  set  aside  a  fraudulent  conveyance,  the  debtor  obtained  a  reconveyance 
and  then  filed  his  statutory  claim  for  homestead,  but  was  afterwards  declared 
Ijankrupt  before  the  State  Court  had  entered  any  decree,  see  In  re  Allen  &  Co, 
13  A.  B.  R.  518  (D.  C.  Va.),  where  the  court  granted  the  exemptions. 

338.  In  re  Tollett,  5  A.  B.  R.  404,  106  Fed.  630  (C.  C.  A.  Tenn.,  reversing 
-5  A.  B.  R.  305);  inferentially.  In  re  Rothschild.  6  A.  B.  R.  48  (Ref.  Ga.). 
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or  encumbered  as  aforesaid,  shall,  if  he  be  adjudged  a  bankrupt  and  the  same 
is  not  exempt  from  execution  and  liability  for  debts  by  the  law  of  his  domicile, 
be  and  remain  a  part  of  the  assets  and  estate  of  the  bankrupt,  and  shall  pass 
to  his  said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the  same  by 
legal  proceedings  or  otherwise  for  the  benefit  of  the  creditors.' "  In  this  case 
the  fraudulent  transferee  voluntarily  surrendered  the  property. 

§  1097.  Whtre  General  Assignment  Nullified  by  Bankruptcy. — So, 

i^lso,  there  is  a  conflict  of  authorities  as  to  whether  a  bankrupt  may  have 
exemptions  out  of  property  recovered  by  the  trustee  that  has  been  assigned 
within  four  months  of  bankruptcy  where  the  assignment  has  been  declared 
void  as  being  an  assignment  in  trust  for  creditors.^^* 

§  1098.  Forfeiting  Exemptions  by  Fraudulent  Concealments  or 
Eemovals. — So,  .also,  there  is  a  conflict  of  authority  as  to  whether  a  bank- 
rupt forfeits  his  right  to  exemptions  where  he  fraudulently  disposes  of  his 
{.TOperty,  conceals  it  or  .removes  it  from  the  jurisdiction.  Some  cases 
have  held  that  he  does  forfeit  them;^*"  and  such  is  me  rule  by  statute  in 
Georgia.**  1 

Other  cases  have  held  that  he  does  not  forfeit  them.*** 


§  1099.  Whether  Concealing  Other  Assets  Presumed  Selection 
as  Exempt,  Warranting  Refusal  of  Exemptions  Claimed  in  Sched- 
ules.— Where  the  bankrupt  has  concealed  any  of  his  assets,  it  may  be 
presumed  in  accordance  with  the  law  of  some  States  that  he  has  selected 
those  concealed  as  exempt  and  to  the  extent  of  their  value  other  exemptions 


239.  That  he  may  have  these  exemptions,  see  Bashinski  v.  Talbott,  9  A.  K. 
R.  513,  119  Fed.  337  (C.  C.  A.  Ga.,  aftirming  In  re  Talbott,  8  A.  B.  R.  437,  116 
Fed.  417,  which  in"  turn  affirmed  In  re  Talbott,  9  A.  B.  R.  788),  although  in 
this  case  it  is  not  clear  whether  there  was  any  acting  upon  the  assignment  ov 
other  recognition  of  it  than  as  being  a  species  of  agency  for  holding  custodv. 
In  re  Falconer,  6  A.  B.  R.  557,  110  Fed.  115  (C.  C.  A.  Ark.).  That  he  may  not 
have  his  exemptions,  In  re  Staunton,  9  A.  B.  R.  79,  117  Fed.  507  (D.  C.  Penn  ). 

240.  In  re  Duffy,  9  A.  B.  R.  358,  118  Fed.  936  (D.  C.  Penn.);  In  re  Ale-\, 
15  A.  B.  R.  451,  141  Fed.  483  (D.  C.  Penn.);  In  re  Taylor,  7  A.  B.  R.  410,  lU 
Fed.  607  (D.  C.  Colo.).  Also,  see  In  re  Yost,  9  A.  B.  R.  153,  117  Fed.  793 
{D.  C.  Penn.);  compare,  to  same  effect.  In  re  White,  6  A.  B.  R.  451,  109  Fed. 
«35  (D.  C.Mo,). 

241.  In 're  Thompson,  8  A.  B.  R.  283,  115  Fed.  934  (D.  C.  Ga.);  In  re 
Stephens,  8  A.  B.  R.  53,  114  Fed.  193  (D.  C.  Ga.);  In  re  West,  8  A.  B.  R.  504, 
118  Fed.  767  (D.  C.  Ga.);  In  re  Williamson,  8  A.  B.  R.  43,  114  Fed.  190  (D.  C. 
Ga.);  In  re  Boorstin,  8  A.  B.  R.  89,  114  Fed.  696  (D.  C.  Ga.);  In  re  Waxel- 
baum,  4  A.  B.  R.  120,  101  Fed.  338  (D.  C.  Ga.);  apparently  contra.  In  re 
Rothschild,  6  A.-B.  R.  43  (Ref.  Ga.). 

242.  In  re  Park,  4  A.  B.  R.  432,  103  Fed.  603  (D.  C.  Ark.);  In  re  Peterson, 
1  A.  B.  R.  354  (Ref.  Wis.).  In  those  States  where  fraud  bars  exemptions,  tlie 
creditors  thus  opposing  exemptions  must  show  specifically  in  what  the  mis- 
representations consisted  by  which  they  were  deceived.  In  re  Tobias,  4  A.  B. 
R.  555,  103  Fed.  68  (D.  C:  Va.). 
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will  be  refused  him;2*3  but  in  some  of  the  other  states  the. rule  does  not 
obtain.2** 

In  re  Park,  4  A.  B.  R.  433,  103  Fed.  602  (D.  C.  Ark.):  "The  exceptions 
seem  to  be  based  upon  the  fact  that  the  bankrupt  has  not  accounted  for  all  of 
his  assets,  and  is  in  possession  of  portions  of  his  assets  which  were  not  turned 
over  to  the  trustee.  This  is  no  reason  why  he  should  not  have  his  exemptions. 
If  he  has  in  his  possession,  or  under  his  control,  assets  wlych  he  has  not 
accounted  for,  the  trustee  has  his  remedy.  If  he  has  fraudulently  transferred 
property  to  other  persons,  the  trustee  has  his  remedy,  but  the  bankrupt  should 
not  be  denied  his  exemptions  on  account  thereof."  i 


LiBNS  BY  Legal  Proceedings  on  Exempt  Property  within  the  Four- 
Months  Preceding  Bankruptcy. 

§  1100.  Whether  Liens  by  Legal  Proceedings  on  Exempt  Property 
within  Pour  Months,  Nullified. — Liens  obtained  by  legal  proceedings 
within  the  four  months  preceding  the  bankruptcy  and  whilst  the  bankrupt 
is  insolvent,  upon  property  claimed  by  the  bankrupt  in  his  schedules  as 
exempt,  have  been  held  by  some  courts  to  be  dissolved  by  the  bankruptcy 
and  by  other  courts  not  to  be  so  dissolved. 

Some  cases  hold  that  §  67  (f)  annulling  liens  obtained  by  legal  pro- 
ceedings within  the  four  months  before  bankruptcy  does  not  apply  to  prop- 
erty claimed  by  the  bankrupt  as  exempt  and  that  the  levy  remains  unim- 
paired so  far  as  the  bankruptcy  law  annulling  liens  is  concerned.^^^ 

McKenney  v.  Cheney,  11  A.  B.  R.  54,  118  Ga.  387:  "The  effect  of  §  67f  of 
the  Bankruptcy  Act  of  1898  is  not  to  avoid  the  levies  and  liens  therein  referred 
to  against  all  the  world,  but  only  as  against  the  trustee  in  bankruptcy  and 
those  claiming  under  him,  in  order  that  the  property  may  pass  to  and  be 
distributed  among  the  creditors  of  the  bankrupt.  It  is.  applicable  only  as 
against  such  trustee,  and  was  designed  to  prevent  preferences  between  creditors. 
.  "A  discharge  in  bankruptcy  does  not  discharge  the  lien  of  a  judgment 
obtained,  within  four  months  prior  to  the  adjudication  of  bankruptcy,  upon  a 
note  waiving  the  homestead  exemption  allowed  by  the  laws  of  this  State  upon 
lands  set  aside  by  the  bankrupt  court  as  exempt." 

Jewett  Bros.  v.  Huffman,  13  A.  B.  R.  738  (Sup.  Ct.  N.  Dak.):  "The  lien  of 
an  attachment  is  not  dissolved  by  the  bankruptcy  of  the  attachment  debtor, 
where  the  property  attached  is   exempt  as  against  the  trustee  in  bankruptcy, 

243.  See  Hoover  v.  Haslage,  16  Ohio,  C.  C.  Rep.  570.  It  probably  lies  a: 
the  base  of  the  decision  in  In  re  Duffy,  9  A.  B.  R.  358,  118  Fed.  936  (D.  C.  Pa.), 
and  In  re  Mayer,  6  A.  B.  R.  133,  108  Fed.  599  (C.  C.  A.  Ohio),  and  In  re  Alex, 
15  A.  B.  R.  450,  141  Fed.  483  (D.  C.  Pa.). 

244.  In  re  Peterson,   1  A.   B.   R.   354   (Ref.  Wis.).  . 

245.  In  re  Durham,  4  A.  B.  R.  760,  104  Fed.  331  (D.  C.  Ark.);  implied  v. 
White  V.  Thompson,  9  A.  B.  R.  653,  119  Fed."  868  (C.  C.  A.  Ala.);  impliedly, 
Ir  re  Allen  &  Co.,  13  A.  B.  R.  518,  134  Fed.  630  (D.  C.  Va.) ;  In  re  Hopkin?, 
1  A  B.  R.  309  (Ref.  Ala.);  obiter.  In  re  Weaver,  16  A.  B.  R.  365,  144  Fed.  229 
(D.  C.  Ga.). 
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but  is  not  exempt  from  seizure  for  the  debt. upon  which  the  attachment  is 
based. 

"Where  it  is  conceded  that  part  and  p-ossibly  all  of  the  property  attached 
is  exempt  from  the  bankruptcy  proceedings,  the  property  may  be  held  under 
the  attachment  until  it  has  been  determined  in  the  bankruptcy  proceeding's 
what  part,  if  any,  of  the  attached  property  has  passed  to  the  trustee  in  bank- 
ruptcy, freed  from  the  bankrupt's  claim  for  exemptions." 

Obiter,  Powers  Dry  Goods  Co.  v.  Nelson,  7  A.  B.  R.  506  (Sup.  Ct.  N.  Dak.): 
"Having  reached  the  conclusion  that  the  lien  of  the  attachment  in  this  case 
was  not  discharged  by  the  mere  discharge  of  the  debt  the  question  next  pre- 
sented is  whether  the  discharge  [adjudication]  in  bankruptcy  did  not  in  itself 
operate  as  a  discharge  of  the  lien.  *  *  *  Aside  from  the  convincing  reasons 
of  the  cases  referred  to,  we  find  ample  ground  in  the  language  of  the  statute 
relied  upon  for  holding  that  the  liens  which  are  declared  void  by  it  do  not 
include  liens  upon  exempt  property,  over  which,  as  we  have  seen,  the  State, 
and  not  the  federal,  courts  have  jurisdiction.  Section  67f,  after  declaring  that 
all  attachments  levied  within  four  months  prior  to  the  filing  of  the  petition 
'  shall  be  null  and  void,  and  discharged  and  released,  declares  that  the  eflfect  of 
such  a  discharge  shall  be  to  pass  the  property  covered  by  the  lien  'to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt.'  It  is  entirely  plain  that  this 
section  does  not  refer  to  liens  upon  property  upon  which  the  court  does  not 
undertake  to  administer,  and  over  which  it  has  no  jurisdiction.  Exempt  prop- 
erty constitutes  no  part  of  the  estate  which  passes  to  the  trustee  for  the  benefit 
of  creditors.  As  before  stated,  under  the  plain  policy  of  the  Bankrupcty  Act, 
ai!  well  as  by  its  specific  provisions,  exempt  property  is  not  disturbed  but  is 
left  to  the  debtor,  to  be  held  by  him  subject  to  the  laws  of  the  State,  entirely 
freed  from  federal  interference.  If  defendant's  contention  that  the  discharge 
in  bankruptcy  destroyed  the  lien  created  by  the  at,tachment  upon  his  exempt 
property  is  true,  then  such  exempt  property  would,  under  the  section  above 
referred  to,  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt  for  the 
benefit  of  his  creditors;  thus  entirely  destroying  the  debtor's  right  to  save 
the  exemption  allowed  by  the  laws  of  the  State  from  the  reach  of  general 
creditors.  No  such  absurd  construction  can  b^  sustained.  In  this  case -the 
bankruptcy  court  had  by  an  express  order  set  apart  the  property  levied  upon 
before  the  attachment  was  levied.  By  that  order  it  disclaimed  further  juris- 
diction, even  for  the  purpose  of  inventory  and  appraisement.  Upon  this  state 
of  facts,  it  seems  clear  the  discharge  in  bankruptcy  was  without  effect  upon 
the  Hen  theretofore  created  under  the  laws  of  this  State  upon  property  which 
was  then  subject  exclusively  to  the  jurisdiction  of  the  State  courts." 

Sharp  V.  Woolslare,  12  A.  B.  R.  396  (Superior  Ct.  Penn.) :  "A  trustee  in 
bankruptcy  is  not  entitled  to  the  bankrupt's  exemption  of  $300,  against  a 
creditor  who  has  attached  the  same  by  an  attachment  execution  issued  and 
served  within  four  months  fjrior  to  the  bankruptcy,  on  a  judgment  waiving 
exemptions."  The  facts  stated  in  this  case  fail  to  disclose,  however,  whether 
the  bankrupt  claimed  the  junk  as  exempt.  Of  course,  if  he  did  not  claim  it, 
it  was  not  exempt. 

Nor  will  the  discharge  in  bankruptcy  discharge  the  otherwise  valid  lien 
on  the  exempt  property.^*^ 

246.  McKenney  v.  Cheney,  11  A.  B.  R.  54,  118  Ga.  387;  Powers  Dry  Goods 
Co.  V.  Nelson,  7  A.  B.  R.  506  (Sup.  Ct.  N.  Dak.);  obiter.  In  re  Weaver,  16  A. 
B.  R.  365,  144  Fed.  229  (D.  C.  Ga.). 

1  Rem  B— 40 
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Other  cases  hold  that  §  67  (f)  annulling  liens  obtained  by  legal  pro- 
ceedings within  the  four  months  before  bankruptcy,  does  apply  to  property 
claimed  by  the  bankrupt  as  exempt,  and  so  frees  the  bankrupt's  exempt 
property  from  the  levy  precisely  as  it  does  the  creditors'  property,  al- 
though, but  for  the  bankruptcy,  the  right  of  exemption  might  not  prevail 
against  the  levy.^*'' 

In  re  Tune,  8  A.  B.  R.  385,  115  Fed.  906  (D.  C.  Ala.):  "Whatever  benefit 
results  from  the  annulment  of  attachment  liens  entends  to  exempt  property  as- 
well  as  to  that  which  is  not  exempt.  It  is  the  policy  of  the  law  to  allow  the 
bankrupt,  as  well  as  creditors, ,  to  benefit  by  the  changed  status." 

Impliedly,  In  re  Beals,  8  A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.):  "The 
moment  that  Thomas  C.  Beals  was  adjudged  a  bankrupt,  the  statue  operated 
ex  proprio  vigore  to  nullify  and  render  void  the  judgmejnt  set  up  in  the  answer 
of  the  Pennsylvania  Company,  and  to  wholly  release  and  discharge  the  debt 
due  the  bankrupt  from  such  judgment.  On  what  principle  can  this  court  hold 
the  judgment  to  be  of  any  force  and  effect  in  the  face  of  a  valid  statute  whicb» 
declares  such  a  judgment  to  be  a  nullity?  The  adjudication  under  this  statute 
wipes  out  the  judgment  of  the  justice  as  effectually  as  though  it  never  existed, 
and  releases  and  discharges  the  debt  due  the  bankrupt  from  the  garnishee 
judgment  as  completely  and  effectually  as  would  a  formal  release  executed 
by  the  judgment  plaintiff.  In  obedience  to  the  positive  mandate  of  the  statute, 
the  court  must  deem  the  attachment  null  and  void,  and  the  wages  due  the 
bankrupt  wholly  released  and  discharged  from  the  same.  It  is  too  firmly 
settled  to  be  op^n  to  doubt  that,  if  a  garnishee  pays  over  money  on  a  void 
judgment,  he  must  bear  the  loss.  He  will  not  be  heard  to  say  that  he  paid  it 
in  obedience  to  a  valid  judgment  after  notice  and  knowledge  that  the  judgment 
has  been  rendered  null  and  void  by  operation  of  law.  The  adjudication  having 
rendered  the  judgment  against  the  bankrupt  and  the  Pennsylvania  Company 
null  and  void,  it  must  be  treated  as  a  nullity  whenever  and  wherever  drawn 
in  question,  either  in  a  direct  or  in  a  collateral  proceeding.  Here  the  judgment 
is  drawn  in  question  collaterally,  and  its  nullity  results  from  the  subsequent 
adjudication  by  this  court  of  Thomas  C.  Beals  as  a  bankrupt.  The  statute 
declares  that  such  shall  be  the  effect  of  the  adjudication  on  the  judgment  of 
the  justice  of  th^  peace.  The  argument  ab  invenienti  is  without  force.  The 
judgment  having  been  rendered  null  and  void  by  the  adjudication,  if  the  plain- 
tiff in  that  judgment  should  procure  the  justice  of  the  peace  to  issue  an  exe- 
cution against  the  Pennsylvania  Company,  the  plaintiff,  the  justice,  and  the 
constable  to  whom  the  writ  was  delivered  would  be  wrongdoers,  and,  if  the 
property  of  the  company  were  seized  on  such  execution,  they  would  be  liable 
to  an  action  as  trespassers.  The  law  imposes  on  every  person  the  duty  of 
protecting  himself  against  the  tortious  acts  of  third  persons,  and  the  duty  to 
do  so,  in  legal  contemplation,  casts  no  wrongful  burden  upon  him.  As  the 
property  of  the  bankrupt  is  in  the  custody  of  the  court,  it  is  the  duty  of  the 
court  to  protect  it  until  its  final  disposition.  It  is  a  matter  of  no  concern  to 
'  the  Pennsylvania  Company  what  disposition  of  it  shall  ultimately  be  made 
by   the   court." 

247.  In  re  Downing,  15  A.  B.  R.  425,  139  Fed.  590  (D.  C.  Ky.);  In  re  Arnold, 
2  A.  B.  R.  180,  94  Fed.  1001  (D.  C.  Ky.);  impliedly,  In  re  McCartney,  6  A.  B. 
R.  366,  109  Fed.  639  (D.  C.  Wis.);  impliedly.  In  re  Bolinger,  6  A.  B.  R.  171, 
108  Fed.  374  (D.  C.  Penn.). 
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It  would  seem  that  the  correct  rule  is  that  such  liens  are  not  annulled  by 
the  bankruptcy,  because  the  reason  lying  at  the  basis  of  the  annulment  of 
legal  liens,  as  well. as  that  of  preferences,  is  the  protection  of  the  creditor's 
trust  fund  and  not  the  bankrupt's  own  property.  Otherwise,  even  levies 
.made  on  exempt  property  or  notes  or  other  obligations  wherein  exemptions 
have  been  expressly  waived,  would  be  void  if  made  within  the  four  months 
preceding  bankruptcy  whilst  the  debtor  was  insolvent.^*^  On  the  other 
hand,  the  mere  fact  that  at  the  time  of  the  levy  the  property  was  claimed 
as  exempt  or  might  have  been  so  claimed,  is  riot  of  moment,  else  a  ready 
way  of  perpetrating  preferences  might  exist.  The  question  is  material 
only  when  it  concerns  property  claimed  by  the  bankrupt  in  the  bankruptcy 
proceedings  as  exempt. 

§  1101.  Property  Claimable  as -Exempt,  but  Not  Claimed,  Levies 
Nullified. — Where  property,  not  exempt  as  to  certain  creditors  (as,  for 
instance,  not  as  to  judgments  or  levies  for  its  unpaid  purchase  price,  or 
"wages  as  against  levies  on  judgments  for  necessaries,  etc.),  is  not  claimed 
by  the  bankrupt  as  part  of  his  exemptions,  although  it  might  have  been 
so  claimed,  such  creditors  have  no.  special  rights  therein  and  a  levy  thereon 
within  the  four  months  period  is  void  under  the  same  circumstances  as 
■with  other  property.^*^ 


I,i;vYiNG  ON  Exempt  Property  before  and  aeter  Discharge  and  With- 
holding Discharge  to  Permit  Levy. 

§  1102.  Levying  on  Exempt  Property  before  and  after  Dischaj-ge, 
and  Withholding  Discharge  to  Permit  Levy. — After  discharge,  judg- 
ment cannot  be  had  on  notes  containing,  waivers  of  exemption  nor  upon 
•other  rights  of  action  against  which  particular  property  is  not  exempt,  as, 
for  instance,  in  actions  for  the  purchase  price  of  property  sold,  or  for  neces- 
saries, nor  can  execution  be  levied  thereunder  upon  the  property  set  apart 
to  the  bankrupt  as  exempt  by  the  trustee;  for  the  obligations  are  dis- 
charged for  all  purposes,  and  are  not  enforceable  even  against  exempt 
property,  although  such  property  may  not  have  been  exempt  therefrom  or 
'exemptions  may  have  been  waived;  the  debt  is  discharged  though  the 
property  otherwise  might  not  have  been  exempt  from  application  by  legal 
process  to  its  payment. 

Thus,  as  to  notes  containing  waivers  of  exemptions. ^^^ 

In  re  Sisler,  2  A.  B.  R'.  769,  96  Fed.  403  (D.  C.  Va.) :  "It  can  no  more  sur- 
vive a  discharge,  and  be  enforced  in  a  State  court,  than  if  it  were  a  debt  due 
■by  open  account." 

248.  Compare,  In  re  Bolinger,  6  A.  B.  R.  171,  108  Fed.  374  (D.  C.  Penn.), 
■where  such  a  levy  was  held  void  as  creating  a  preference 

849.  In  re  Wilkes,  7  A.  B.  R.  574,  112  Fed.  975  (D.  C.  Ark.).  Compare,  how- 
•ever,  In  re  Wells,  5  A.  B.  R.  308,  105  Fed.  763  (D.  C.  Ark.).  • 

250.    Claster  v.  Soble,  10  A.  B.  R.  446  (33  Pa.  Super.  Ct.  631). 
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Thus,  as  to  purchase  money  levies. 

Graham  v.  Richardson,  8  A.  B.  R.  7C0  (Sup.  Ct.  Ga.) :  "A  discharge  in  bank- 
rnptcy  releases  a  bankrupt  from  all  his  provable  debts,  except  those  expressly- 
excepted  by  the  Bankrupt  Act,  and  a  debt  for  purchase  money  is  not  among 
those  excepted.  It  is  true  that,  under  the  constitution  of  this  State,  an  exemp- 
tion is  subject  to  levy  and  sale  for  the  purchase  money  thereof,  but  our  law 
gives  a  vendor  no  lien  for  purchase  money,  and  before  exempted  property  can- 
be  sold  for  its  purchase  money,  judgment  must  be  obtained  against 
the  debtor,  and  execution  be  levied  on  the  property.  If  the  debtor  be  dis- 
charged in  bankruptcy,  he  is  thereby  absolutely  released  from  the  purchase 
money  debt.  *  *  *  This  is  so,'  though  he  may,  during  the  pendency  of 
such  proceeding,  and  before  the  discharge  was  granted,  have  sued  out  an 
attachment  for  the  purchase  money,  and  cause  the  same  to  be  levied  upon  the- 
property  he  had  sold  the  bankrupt." 

Thus,  as  to  claims  against  which  there  are  not  exemptions. ^si 

§  1103.  Bankrupt  Staying  Creditor  Pending  Hearing  on  Dis- 
charge.— Before  discharge  and  pending  the  bankruptcy  proceedings- 
neither  judgment  nor  levy  upon  such  property  can  be  had,  if  the  bankrupt 
is  allowed  to  exercise  the  right  of  staying  the  proceedings. ^^^ 

§  1 104.  Withholding  Discharge  to  Permit  Creditor  to  Levy,  Where 
Property  Not  Exempt  as  to  Him. — In  such  cases  the  bankruptcy  court 
may  withhold  the  discharge  and  stay  proceedings  until  the  creditor  can  as- 
sert his  peculiar  rights  upon  the  exempt  property  by  appropriate  proceed- 
ings in  the  state  courts,  as  by  action  in  equity  and  the  appointment  of  a 
receiver  to  apply  to  the  bankruptcy  court  for  the  possession,  or  perhaps 
even  by  levy  of  execution  or  attachment. ^ss 

251.  Obiter,  In  re  Brumbaugh,  12  A.  B.  R.  204_  (D.  C.  Penn.),  which  was  the 
case  of  a  judgment  for  breach  of  promise  of  marriage,  there  being  no  exemp-  . 
tions  against  judgments  for  torts  in  Pennsylvania. 

252.  Bankr.  Act,  §  11  (a) :  "A  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is,  pending  against  a  perspni 
at  the  time  of  the  filing  of  a  petition  against  him,  shall  be  stayed  until  after 
adjudication  or  the  dismissal  of  the  petition;  if  such  person  is  adjudged  a 
bankrupt,  such  action  may  be  further  stayed  until  twelve  months  after  the  date 
of  such  adjudication,  or,  if  within  that  time  such  person  applies  for  a  diS- 
charge,  then  until  the  question  of  such  discharge  is  determined." 

Also,  see  "Staying  Proceedings  in  Behalf  of  Bankrupt,"  ante,  §  475,  and  post,. 
§  2414,  et  seq.,  subject  of  "Discharge."  Bell  v.  Dawson  Grocery  Co.,  12  A.  B. 
"R.  159  (Sup.  Ct.  Ga.);  instance,  Roden  Grocery  Co.  v.  Bacon,  13  A.  B.  R.  251 
/p    p     A     Ala ") 

253.'  In  re' Allen  &  Co.,  13  A.  B.  R.  526,  134  Fed.  520  (D.  C.  Va.) ;  In  re- 
Ogilvie,  5  A.  B.  R.  374  (Ref.  Ga.).  Compare,  analogously,  effect  of  discharge 
of  corporation  on  secondary  liability  of  stockholders  when  judgment  js  neces- 
sary. In  re  Marshall  Paper  Co.,  4  A.  B.  R.  463,  102  Fed.  872  (C.  C.  A.  Mass.). 
Compare,  analogously,  the  rule  in  N.  '  Y.  Federal  Courts  permatting" 
creditors  to  proceed  to  judgment  and  levy  after  bankruptcy,  in  suit."!- 
begun  before,  where  unfiled  chattel  mortgages  exist,  In  re  Beede,  14 
A.    B.    R.    697,    138    Fed.    441    (D.    C.    N.    Y.).      Obiter,    In    re    Weaver,    Ifl 

A.  B.  R.  265,  144  Fed.  229  (D.  C.  Ga.) ;  In  re  Meredith,  16  A.  B.  R.  336,  144 
Fed.  230  (D.  C.  Ga.);  obiter.  In  re  Bender,  17  A.  B.  R.  895  (Ref.  Ohio);  obiter,. 
Snyder  v.  Guthrie,  17  A.  B.  R.  903  (Penn.  Cora.  Pleas);  contra.  In  re  Moore,. 
7  A.  B,  R.  289,  112  Fed.  289  (D.  C.  Ala.);  contra,  Woodruff  v.  Cheeves,  5  A. 

B.  R.  296,  lt)5  Fed.  601  (C.  C.  A.  Ga.).  Also,  contra  (inferentially),  Graham  v. 
Richardson,  8  A.  B.,  R.  700  (Sup.  Ct.  Ga.) ;  compare  distinctions  in  In  re  Lucius,. 
10  A.  B.  R.  655,  124  Fed  455  (D.  C.  Ala.). 
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Obiter,  ■Lockwood  v.  Exchange  Bank,  10  A.  B.  R.  107,  190  U.  S.  294:  "The 
rights  of  creditors  having  no  lien,  *  *  *  but  having  a  remedy  under  the 
State  law  against  the  exempt  property,  may  be  protected  by  the  court  of  bank- 
ruptcy, since,  certainly,  there  would  exist  in  favor  of  a  creditor  holding  a 
waiver  note,  like  that  possessed  by  the  petitioning  creditor  in  the  case  at  bar, 
an  equity  entitling  him  to  a  reasonable  postponement  of  the  discharge  of  the 
bankrupt,  in  order  to  allow  the  institution  in  the  State  court  of  such  proceed- 
•  ings  as  might  be  necessary  to  make  effective  the  rights  possessed  by  the 
•creditor." 

In  re  Jackson,  8  A.  B.  R.  594,  116  Fed.  46  (D.  C.  Penn.) :  "I  think  the 
restraining  order  should  be  so  modified  as  to  permit  the  creditor  to  assert  such 
right  as  he  may  have  gained  by  his  execution  against  such  property  as  may  be 
set  aside  to  the  bankrupt  under  his  claim  for  exemption,  and  the  clerk  will 
so  modify  the  order." 

Bell  V.  Dawson  Grocery  Co.,  12  A.  B.  R.  159,  120  Ga.  628:  "In  the  Lock- 
■wood  case  it  was  held  that  in  cases  -of  this  character  the  court  of  bankruptcy 
■would  withhold  the  discharge  of  the  bankrupt  until  a  reasonable  time  had 
elapsed  to  give  the  creditors  an  opportunity  to  assert  their  claims  in  the  proper 
State  tribunal.  As  the  court  of  bankruptcy  has  no  power  to  aid  or  assist  the 
creditors  holding  waiver  notes,  it  beconies  our  duty  to  determine  whether  the 
State  courts  have  such  power,  and  whether  the  proper  remedy  has  been  sought 
iii  the  present  case.  It  is  clear  that  the  creditor  cannot  obtain  a  common-law 
judgment  against  the  debtor  and  levy  it  upon  the  property  exempted  by  the 
trustee.  The  bankrupt  is  under  the  exclusive  jurisdiction  of  the  court  of 
bankruptcy,  and  no  creditor  would  be  allowed  by  that  court  to  prosecute  a 
claim  in  the  State  court  in  order  to  procure  a  judgment  against  the  bankrupt. 
Yet  the  creditor  has  legal  rights  which  he  is  entitled  to  enforce  if  he  can  find 
a  court  to  enforce  them.  Our  Code  declares  (Civ.  Code  1895,  §  4929):  'For 
every  right  there  shall  be  a  remedy,  and  every  court  having  jurisdiction  of  the 
■  one  may,  if  necessary,  frame  the  other.'  Whenever  a  person  in  this  State 
enters  into  a  contract  with  another  whereby  he  agrees,  for  a  sufficient  considera- 
tion, to  pay  money,  and  in  his  obligation  waives  his  right  of  homestead  and 
exemption,  this  waiver  is  valid,  and  the  debtor  will  be  thereafter  estopped  to 
claim  that  any  of  his  property  is  exempt  from  the  judgment  founded  upon  this 
contract.  '  The  waiv^er  becomes  in  the  nature  of  a  security,  in  that  the  debt 
may  be  made  out  of  any  property,  owned  by  the  debtor,  without  regard  to  an5 
exemption  rights  which  the  debtor  would  have  had  but  for  the  waiver.  In 
other  words  where  the  debtor  waives  the  homestead  and  exemption,  he  means 
that  all  of  his  property  shall  be  a  security  to  the  creditor  for  the  payment  of 
that  debt.  This  then  gives  the  creditor- a  legal  right  to  rely  upon  all  of  the 
debtor's  property  for  the  payment  of  the  debt.  In  the  present  case,  as  before 
stated,  the  creditor  could  not  enforce  his  claim  by  a  common-law  proceeding 
against  the  debtor.  From  this  remedy  he  is  precluded  by  the  proceedings  in 
bankruptcy.  The  debtor  has  $1,600  worth  of  property  set  apart  to  him.  It  is 
or  will  be  in  his  possession.  If  it  is  personal  property,  he  may  dispose  of  it 
by  mere  delivery  or  it  may  be  of  such  nature  as  to  be  consumed  in  the  use. 
Much  of  it  may  be  used  or  destroyed  in  his  hands.  In  any  event,  the  creditor 
would  lose  his  rights  unless  the  property  could  be  protected  by  placing  it  in 
the  hands  of  a  receiver  until  the  creditor  can  obtain  a  judgment  which  will 
bind  the  property.  Civ.  Code  1895,  §  4904,  declares:  'A  court  of  equity  may 
appoint  a  receiver  to  take  possession  of  and  hold  subject  to  the  direction  of 
the,  court,  any  assets  charged  with  the  payment  of  debts,  where  there  is  mani- 
fest danger  of  loss,  or  destruction,  or  material  injury  to  those  interested.' 
In  the  present  case  it   appears   that   there  was   great   probability   of  loss   and 
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destruction,  and  consequent  injury  to  the  interests  of  the  creditor,  if  the  debtor 
were  given  possession  of  the  exempted  property.  The  debtor  has  no  right  ta 
complain,  for,  so  far  as  appears,  he  voluntarily  signed  the  waiver,  and  estopped 
himself  to  claim  any  exemption  as  against  the  claims  of  the  creditor.  The 
plaintiff  gave  him  credit  for  the  goods,  doubtless  upon  the  faith  of  the  waiver. 
By  signing  the  waiver  he  obtained  the  goods.  He  cannot  now  say  that  because 
he  has  been  adjudicated  a  bankrupt  the  waiver  amounts  to  nothing.  But  it 
was  contended  that  a  court  of  equity  will  not  appoint  a  receiver  except  on  the 
petition  of  one  claiming  title  or  having  a  lien.  This  is  undoubtedly  the  general 
rule,  but  there  are  several  exceptions.  One  of  these  is  contained  in  the  section 
of  the  Code  last  abovp  cited.  Another  will  be  found  in  the  case  of  Sanford  v. 
Fidelity  &  Guaranty  Co.,  116  Ga.  689,  43  S.  E.  61,  where  the  whole  doctrine 
is  ably  discussed  by  Mr.  Justice  Chandler,  and  the  cases  in  our  reports  collected. 
It  seems  to  us  that  the  peculiar  facts  of  the  present  case  are  clearly  such  as 
to  authorize  a  court  of  equity  to  grant  relief  to  the  creditor.  The  creditor  has 
no  remedy  at  law.  By  the  proceeding  in  bankruptcy  he  has  been,  deprived  of 
his  legal  remedy,  and  he  should  be  entitled  to  relief  in  a  court  of  equity.  The 
goods  exempted  are,  as  above  stated,  in  the  nature  of  a  security  for  the  pay- 
ment of  the  debt.  They  were  about  to  go  into  the  hands  of  the  debtor,  and, 
unless  equity  took  jurisdiction,  the  creditor  would  be  entirely  deprived  of  its 
rights.  It  would  be  inequitable  and  unconscionable  to  allow  this  debtor,  after 
having  waived  all  homestea'd  and  exemption,  to  take  these  goods  as  an  exemp- 
tion, sell  or  dispose  of  them,  eat  them  up,  or  squander  them  while  the  creditor 
stood  by  without  relief." 

Roden  Grocery  Co.  v.  Bacon,  13  A.  B.  R.  351  (C.  C.  A.  Ala.):  In  this  case 
a  creditor  holding  notes  with  waivers  of  exemption  was  allowed  to  prosecute 
an  attachment  suit  instituted  after  the  debtor's  adjudication  and  to  levy  the 
same  upon  property  claimed  as  exempt,  the  court  saying:  "While  the  creditor 
holding  a  waiver  note  given  by  a  bankrupt  has  no  lien  on  specified  property — in 
fact,  no  lien  at  all — and  the  debt  represented  by  such  note  is  one  within  the 
purview  of  the  Bankrupt  Law,  to  be  discharged  by  proper  proceedings  there- 
under, yet  the  rights  of  said  creditor  are  to  be  so  far  recognized  as  to  require 
the  withholding  of  the  bankrupt's  discharge  a  reasonable  time  to  permit  the 
creditor  to  assert  in  the  proper  State  tribunal  his  alleged  right  to  subject  the 
exempt  property  to  the  satisfaction  of  his  claim.  I,ockwood  v.  Exchange  Bank, 
190  U.  S.  294,  10  Am.  B.  R.  107,  23  Sup.  Ct.  751,  47  L.  Ed.  .1061.  This  being 
the  case,  it  would  seem  that  it  is  to  the  interest  of  the  general  creditors  that 
such  right  should  be  prosecuted  and  enforced  pending  the  bankruptcy,  and 
prior  to  proof  of  debt  to  prevent  the  creditor  holding  the  waiver  from  taking 
a  dividend  on  his  whole  claim  from  the  general  assets,  and  thereafter  availing 
himself  of  the  right  resulting  from  the  waiver  to  proceed  against  the  exempt 
property. 

"As  the  creditor  holding  a  waiver  may  proceed  to  assert  his  right  in  a  State 
tribunal  pending  the  proceedings  in  bankruptcy,  it  follows  that  the  form  his 
action  may  take  in  the  State  tribunal  is  of  no  concern  in  the  bankruptcy  court, 
unless  such  writs  are  issued  and  proceedings  had  as  directly  interfere  with 
property  passing  to  the  trustee  in  bankruptcy,  or  with  exempt  property  not 
claimed  by  the  bankrupt  and  in  actual  custody  of  the  bankruptcy  court." 

In  re  Wells,  5  A.  B.  R.  308,  105  Fed.  762  (D.  C.  Ark.):  "The  whole  equity 
of  this  case,  however,  is  with  the  vendor,  and  if  he  elects  to  proceed  against 
the  bankrupt  to  enforce  the  vendor's  lien,  the  court,  on  application,  will  with- 
hold the  discharge  of  the  bankrupt,  if  he  be  otherwise  entitled  thereto,  until 
the  proper  tribunal  may  pass  on  the  question." 
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Ingram  v.  Wilson,  11  A.  B.  R.  193,  125  Fed.  913  (C.  C.  A.  Iowa) :  "A  creditor 
like  Wilson,  who  has  the  right,  under  certain  conditions,  to  subject  the  home- 
stead to  the  payment  "of  his  debt,  must  seek  such  relief  as  he  is  entitled  to 
under  local  laws  in  the  courts  of  the  State;  and  if  a  discharge  of  the  bankrupt 
from  all  his  debts,  when  granted  by  the  bankrupt  court,  will  stand  in  the  way 
of  his  obtaining  relief,  that  court,  after  administering  upon  all  the  assets  sub- 
ject to  its  control,  may  withhold  the  bankrupt's  discharge  until  a  reasonable 
time  has  elapsed  to  enable  Wilson  to  assert  his  rights  in  the  proper  form." 

In  re  Brumbaugh,  13  A.  B.  R.  207,  128  Fed.  971  (D.  C.  Pa.):  "There  is 
ground,  however,  for  the  present  in  withholding  final  action  on  this  subject. 
If  it  be  as  contended  that  the  bankrupt  is  not  entitled  to  retain  the  property 
w.hich  he  has  exempted,  as  against  the  Keim  judgment,  on  the  ground  that 
it  is  for  a  tort,  the  only  way  to  test  that  question  as  already  intimated,  is  by 
proceedings  in  the  State  courts,  by  issuing  execution  and  levying  upon  it.  But 
as^  the  legal  effect  of  a  discharge  in  bankruptcy  would  be  to  wipe  out  the 
liability  (assuming  that  it  is  not  one  of  those  that  are  excepted  by  the  act) 
the  right  to  execution  would  be  cut  off  if  once  the  discharge  went  out.  Claster 
V.  Soble,  10  Am.  B.  R.  446,  23  Pa.  Sup.  Ct.  631.  The  judgment  creditor  has 
therefore  a  right  to  ask  that  a  discharge  be  withheld  for  the  present  in  order 
to  enable  her  to  test  her  rights  in  the  way  suggested...  This  was  the  course 
pointed  out  and  sanctioned  in  Loclswood  v.  Exchange  Bank,  190  U.  S.  294,  10 
Am.  B.  R.  107,  already  referred,to  and  it  will  be  followed  here. 

"  *  *  *  gjjj.  {[^g  discharge  is  withheld  until  the  further  order  of  the 
court,  for  the  purpose  of  allowing  the  excepting  creditor  to  assert  in  the 
State  court  by  appropriate  proceedings  her  alleged  right  to  subject  the  prop- 
erty exempted  to  execution  upon  the  judgment  which  she  has  recovered." 

In  re  Castleberry,  16  A.  B.  R.  161,  143  Fed.  108  (D.  C.  Ga.):  "But  under  the 
ruling  of  the  Supreme  Court  in  Lockwood  v.  Exchange  Bk.  the  court  will 
refuse  a  discharge  until  opportunity  can  be  given  to  the  creditors  whose  debts 
are  good  against  the  exemptions,  to  enforce  the  same  in  a  court  of  competent 
jurisdiction.  Of  course,  where  the  exemption  claimed,  as  in  this  case,  is  in 
money  held  by  the  trustee,  the  bankruptcy  court  would  hold  the  fund  and 
protect  it  until  proper  proceedings  can  be  instituted  and  the  money  sequestered 
by  a  court  of  competent  jurisdiction,  for  the  benefit  of  parties  in  interest." 

Contra,  In  re  Richardson,  11  A.  B.  R.  379  (Ref.  Ala.):  "Petition  of  creditor 
praying  for  stay  of  bankruptcy  proceedings  and  for  leave  to  prosecute  suit  in 
Slate  Court  to  establish  a  lien  in  his  favor  upon  property  claimed  by  the  bank- 
rupt as  exempt  denied  on  the  ground  that  the  bankruptcy  court  would  afford 
the  petitioner  all  the  relief  it  could  obtain  in  a  State  Court  at  a  great  saving 
of  time  and  expense;  the  referee  distinguishing  the  Lockwood  case." 

And  the  rule  will  be  the  same  whether  the  exemptions  have  already  been 
set  apart  ;254  br  have  not  yet  been  set  apart.^Bs 

Compare,  In  re  Hartsell  &  Son,  15  A.  B.  R.  177,  140  Fed.  30  (D.  C.  Ala,): 
'The  reason  of  the  rule  in  Lockwood's  Case,  190  U.  S.  294,  10  Am.  B.  R.  107, 
requiring  the  court  to  withhold  the  discharge  of  a  bankrupt,  who  would  other- 

254.  Instance,  Lockwood  v.  Exchange  Bank,  10  A.  B.  R.  107,  190  U.  S.  394; 
contra  (but  before  the  dictum  in  the  Lockwood  case).  Woodruff  v.  Cheeves  5 
A.  B.  R.  296,  105  Fed.  601  (C.  C.  A.  Ga.),  in  which  such  stay  to  permit  the 
creditor  to  take  action  was   denied. 

255.  Contra,  In  re  Richardson,  11  A.  B.  R.  379  (Ref.  Ala.),  in  which  the 
referee  held  the  bankruptcy  court  could  determine  such  rights  before  the 
exemptions  were  set   off. 
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wise  be  entitled  to  it,  pending  a  suit  against  him  on  a  written  obligation  for 
the  payment  of  money,  which  contains  a  waiver  of  exemptions  of  personal 
property,  has  no  application  whatever  to  this  case.  We  .have  here  no  suit  to 
enforce  any  contract  as  to  which  there  is  a  waiver  of  exemptions  of  personal 
property.  On  the  contrary,'  the  suit  is  in  tort  for  the  conversion  of  a  note 
which   contained  a  waiver   of   exemptions.'' 

Such  withholding  of  discharge  does  not  deprive  the  bankrupt  of  the 
benefit  of  the  discharge  when  the  judgment  thereafter  is  sought  to  be  en- 
forced against  him  in  personam  because  the  judgment  is  itself  discharged, 
being,  by  the  express  words  of  §  63  (b)  (5),  a  "provable"  debt  and  hence 
a  discharged  debt.  Any  attempt  thereafter  to  enforce  the  judgment 
against  the  bankrupt  could  be  enjoined. 

§  1105.  No  Withholding  if  Exemptions  Good  against  Levy. — Man- 
ifestly, the  court  would  not  withhold  a  discharge  where  the  exemptions 
would  prevail,  anyway,  against  the  judgment.^s^ 

§  1106.  Subjecting  Exempt  Property  While  in  Trustee's  Hands,  by 
Equitable  Action  in  State  Court>^If  the  property  sought  to  be  subjected 
is  still  in  the  trustee's>  hands,  the  proper  practice,  perhaps,  is  for  the  cred- 
itor, as  to  whose  judgment  it  would  not  be  exempt,  to  subject  the  property 
by  an  equitable  action,  in  which  a  receiver  could  be  appointed;  who  then 
could  obtain  possession  of  the  property  from  the  trustee,  upon  application 
to  the  bankruptcy  court.^s'^ 

Compare,  Bell  v.  Dawson  Grocery  Co.,  12  A.  B.  R.  159,  120  Ga.  628:  "As 
the  court  of  bankruptcy  has  no  power  to  aid  or  assist  the  creditor  holding 
waiver  notes,  it  becomes  our  duty  to  determine  whether  the  State  courts  have 
such  power,  and  whether  the  proper  remedy  has  been  sought  in  the  present 
case.  It  is  clear  that  the  creditor  cannot  obtain  a  common-law  judgment  against 
the  debtor  and  levy  it  upon  the  property  exempted  by  thf  trustee.  The  bank- 
rupt is  under  the  exclusive  jurisdiction  of  the  court  of  bankruptcy,  and  no 
creditor  would  be  allowed  by  that  court  to  prosecute  a  claim  in  the  State  court 
in  order  to  procure  a  judgment  against  the- bankrupt.  Yet  the  creditor  has  legal 
rights  which  he  is  entitled  to  enforce  if  he  can  find  a  court  to  enforce  them. 
*  *  *  It  seems  to  us  that  the  peculiar  facts  of  the  present  case  are  clearly 
such  as  to  authorize  a  court  of  equity  to  grant^  relief  to  the  creditor.  The 
creditor  has  no  remedy  at  law.  By  the  proceeding  in  bankruptcy  he  has  been 
deprived  of  his  legal  remedy,  and  he  should  be  entitled  to  relief  is  a  court  of 
equity.  The  goods  exempted  are,  as  above  stated,  in  the  nature  of  a  security 
for  the  payment  of  the  debt.  They  were  about  to  go  into  the  hands  of  the 
debtor,  and,  unless  equity  took  jurisdiction,  the  creditor  would  be  entirely 
deprived  of  its  rights.     It  would  be  inequitable  and  unconscionable  to  allow  this 

256.  But  if  liens  by  legal  proceedings  on  exempt  property'  are  vacated  by 
bankruptcy  (as  is  sometimes  contended -to  be  the  rule),  then  there  could  be 
no  such  advantage  given  to  holders  of  waivers.  Compare  reasoning  in  Klip- 
stein  i;.  Allen  Miles,  14  A.  B.  R.  15,  136  Fed.  .385  (C.  C.  A.  Ga.). 

257.  In  re  Ogilvie,  5  A.  B.  R.  374  (Ref.  Ga.);  obiter,  In  re  Brumbaugh,  12 
A.  B.  R.  204  (D/  C.  Penn,');  In  re  Meredith,  16  A.  B.  R.  336,  144  Fed.  230  (U- 
C.   Ga.l 
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,  debtor,  after  having  waived  all  homestead  and  exemption,  to  take  these  goods 
as  an  exemption,  sell  or  dispose  of  them,  eat  them  up,  or  squander  them,  while 
the  creditor  stood  by  without  relief.  *  *  *  Qf  course,  the  State  court  is 
without  power  to  take  the  property  out  of  the  hands  of  the  court  of  bankruptcy, 
but  it  can,  as  was  done  in  the  present  case,  appoint  a  receiver  to  take  charge 
of  the  property  as  soon  as  the  trustee  is  ready  to  turn  it  over.'' 

§  1107.  Levying  Attachment  or  Ordering  Surrender  to  Sheriff 
Holding  Writ. — But,  possibly,  the  bankruptcy  court  may,  by  order,  permit 
levy  of  execution  or  attachment;  or  turn  the  property  over  to  the  sheriff 
liolding  writs  of  execution  or  attachment.^^^ 

Under  the  doubtful  doctrine  of  onfe  case,  indeed,  it  might  be  proper  to 
hold  that  the  bankruptcy  itself  operates  as  a  levy  upon  exempt  property 
in  its  actual  custody  in  behalf  of  the  creditors  holding  waiver  claims,  or 
claims  for  unpaid  purchase  price. ^^^ 

In  re  Campbell,  10  A.  B.  R.  731,  124  Fed.  417  (D.  C.  Va.) :  "I  have  not 
overlooked  the  contention  that  the  excepting  creditors  have  no  standing,  be- 
cause they  are  not  armed  with  executions  against  the  bankrupt.  This  conten- 
tion is  founded  on  the  language  of  the  State  Homestead  Law  's'hall  hold  exempt 
from  levy,  seizure,  garnishment  or  sale  under  any  execution,  order  or  process.' 
Under  proceedings  in  bankruptcy  the  property  is  in  effect  seized  or  levied  upon 
as  much  in  behalf  of  non-judgment  creditors  as  of  any  party  in  interest.  In 
a  voluntary  case  the  debtor  surrenders  his  property,  and  when  he  claims  some 
or  all  of  it  as  exempt,  he  is  Poking  that  such  property  be  not  'sold'  under 
judicial  'process'  or  'order.' " 

§  1108.  Levying  Direct  Execution,  after  Exempt  Property  Set 
Apart. — And,  perhaps,  after  the  exempt  property  has  been  set  apart,  levy 
of  execution  may  be  made  directly  on  the  property,  if  judgment  has  already 
been  obtained ;  at  least,  that  seems  to  be  the  holding  in  some  jurisdictions. 

In  re  Weaver,  16  A.  B.  R.  365,  144  Fed.  239  (D.  C.  Ga.) :  "  *  *  *  as 
determined  in  McKenney  v.  Cheney,  supra,  and  rightly  determined,  I  think, 
the  discharge  in  bankruptcy  would  be  no  bar  to  the  enforcement  of  such  judg- 
ment against  exempt  property.  *  *  *  Besides  this,  it  is  manifest  that 
the  intention  of  the  court,  in  Lockwood  v.  Exchange  Bank,  was  to  give  the 
creditors  holding  waiver  notes,  and  without  judgment,  an  opportunity  to  reduce 
their  claims  to  judgment.  For  this  purpose,  it  was  indicated  that  a  postpone- 
m'ent  of  the  discharge  would  be  proper.  It  does  not  apply  iij  my  opinion,  to 
judgment  creditors  whose  rights,  whatever  they  may  be,  have  already  been  fixed 
by  the  rendition  of  a  judgment,  when  that  judgment  appears  to  have  become, 
as  in  this  case,  a  finality  between  the  parties.  In  this  case  the  judgment 
creditor  came  into  the  bankruptcy  court,  proved  his  debt,  and  then,  by  leave 
of  the  court,  was  allowed  to  withdraw  his  debt  from  proof  in  the  bankruptcy 
proceeding,  for  the  express  purpose  of  enforcing  his  judgment  outside  of  the 
bankruptcy  court." 

258.  In  re  Durham,  4  A.  B.  R.  760,  104  Fed.  231  (D.  C.  Ark.);  compare,  in- 
ferentially.  In  re  Jackson,  8  A.  B.  R.  5S6  (D.  C.  Penn.) ;  compare,  inferentially, 
obiter,  Snyder  v.  Guthrie.  17  A.  B.  R.  903  (Penn.  Com.  Pleas). 

259.  See  discussion,  post,  §  1312. 
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Review  of  Exemption  Matters.^s^ 

,  §  1109.  "Appeal"  Not  Proper  in  Exemption  Matters. — Appeal 
will  not  lie  to  revise  an  order  relative  to  exemptions,  for  the  dis- 
position of  exempted  property  is  a  "proceedings  in  bankruptcy"  proper, 
and  is  not  a  mere  "controversy  arising  in  bankruptcy  proceedings," 
and  hence,  not  being  within  those  cases  of  bankruptcy  proceedings  enumer- 
ated in  §  25  wherein  appeal  is  allowable,  can  be  revised  only  by  petition  for 
review,  under  §  24  (b). 

Ingram  v.  Wilson,  11  A.  B.  R.  192,  125'  Fed.  913  (C.  C.  A.  Iowa):  "We  are 
of  opinion,  however,  that  the  order  in  question  is  an  order  made  in  the  course 
of  a  bankruptcy  proceeding,  which  this  court  is  empowered  to  revise  on  a 
petition  for  review  by  virtue  of  §  24  of  the  Bankruptcy  Act.  It  is  not  one  of  those 
cases  in  which  an  appeal  in  the  ordinary  form  is  expressly  authorized  by  §  25- 
of  the  Bankrupt  Act." 

Likewise  an  order  of  the  District  Court  allowing  or  refusing  an  exemp- 
tion claim  is  not  a  "final  decision  allowing  or  rejecting  a  claim"  within  the 
meaning  of  §  25  (b)  and  an  appeal  from  the  Circuit  Court  of  Appeals  to 
the  Supreme  Court  does  not  lie;^^''  nor  does  direct  appeal  from  the  Dis- 
trict Court  to  the  Supreme  Court  lie;^®!  nor  is  a  judgment  of  the  Supreme 
Court  of  a  State  giving  due  force  to  an  order  of  the  bankruptcy  court  set- 
ting apart  exemptions  reviewable  by  the  United  States  Supreme  Court.^^z 

§  1110.  But  "Review"  under  §  24  (b)  Proper.— But  review  under 
§  24  (b)  is  a  proper  remedy.^^^ 

§  1111.  No  Review  unless.  Trustee  Appointed  Who  Has  Set  Apart 
or  Refused  to  Set  Apart. — There  can  be  no  review  unless  a  trustee  has 
been  appointed ;  has  set  apart  the  exemptions  f^*  or  has  refused  to  set  apart 
any  exemption. 

259.  As  to  appeal  or  error  proceedings  in  general  relative  to  exemptions, 
see  post,  §  2864,  et  seq.,  subject,  "Appeal  and  Error  Proceedings." 

260.  Holden  v.  Stratton,  10  A.  B.  R.  786,  191  U.  S.  115. 

261.  Lucius  V.   Cawthon-Coleman  Co.,  13  A.  B.  R.  696,  196  U.  S.  149. 

262.  Smalley  v.   Langenour,  13  A.   B.   R.  692,  196  U.   S.  93. 

263.  Duncan  v.  Ferguson-McKinney  Co.,  18  A.  B.  R.  156,  150  Fed.  269  (C. 
C.  A.  Tex.);  Smalley  v.  Langenour,  13  A.  B.  R.  692,  196  U.  S.  93;  Ingram  v. 
Wilson,  11  A.  B.  R.  192,  125  Fed.  913  (C.  C.  A.  Iowa). 

264.  In  re  Smith,  2  A.  B.  R.  190,  93  Fed.  791  (D.  C.  Tex.).  An  appeal,  with- 
out cross  appeal  only  brings  up  the  grievance  of  the  party  appealing,  so  where 
the  court  sustains  in  part  and  overrules  in  part  the  creditor's  exceptions  to  the 
trustee's  report  of  exempt  property  and  the  creditor  alone  appeals,  the  bank- 
rupt filing  no  cross  appeal,  the  case  can  only  be  considered  upon  the  points- 
wherein  the  court  has  overruled  the  creditor's  exceptions,  McGahan  v.  Ander- 
son, 7  A.  B.  R.  641,  113  Fed.  115   (C.  C.  A.  S.  C). 


CHAPTER  XXVIII. 

How  TiTi,E  Vests  in  Trustee. 

Synopsis  of  Chapter. 

§  1113.  Title  Vests  in  Trustee  by  Operation  of  Law. 
§  1113.  Scheduling  by  Bankrupt  Not  Essential  to  Passing  of  Title. 
J>§  1114.  Property'in  Foreign  Countries  Requires  Assignment  by  Bankrupt. 
§  1115.  Bankrupt  Compelled  to  Execute  Assignments  and  Other  Papers  to  Aid 
Passing  of  Title. 

§  1112.   Title  Vests  in  Trustee  by  Operation  of  law.  i— That  is  to 
say,  in  every  part  of  the  world  over  which  the  laws  of  the  United  States  , 
are  paramount,  the  bankrupt's  adjudication,  in  and  of  itself,  without  any 
assignment,  transfer  or  other  act  of  the  bankrupt,  operates  to  divest  him  of 
all  title  and  to  vest  it  in  the  trustee  of  his  creditors. 

In  re  Friedrich,  3  A.  B.  R.  803,  100  Fed.  284  (C.  C-  A.  Wis.) :  "The  title  to 
the  property  of  the  bankrupt  is  vested  in  the  trustee,  not  by  conveyance  but 
by  operation  of  the  law.'' 

Under  the  law  of  1841  title  also  vested  by  operation  of  law ;  but  under 
the  law  of  1867  a  formal  conveyance  or  deed  of  assignment  was  requisite 
.  to  vest  title  in  the  assignee  in  bankruptcy.^ 

As  to  the  statute  of  1867,  Hiscock  v.  Varick  Bk.,  18  A.  B.  R.  9:  "By  the  Act 
of  1867,  it  was  provided  that  as  soon  as  an  assignee  was  appointed  and  qualified 
the  judge  or  register  should,  by  instrument,  assign  or  convey  to  him  all  of 
the  property  of  the  bankrupt,  and  such  assignment  shall  relate  back  to  the 
commencement  of  the  proceedings  in  bankruptcy,  and  by  operation  of  law 
shall  vest  the  title  to  such  estate  both  real  and  personal,  in  the  assignee." 

§  1113.  Scheduling  by  Bankrupt  Not  Essential  to  Passing  of  Title. 

—Tide  passes  even  if  the  property  is  not  scheduled,  so  that  failure  of  the 
bankrupt  to  schedule  property  will  not  prevent  its  title  passing  to  the  trustee 
and  the  bankrupt  does  not  retain  title  by  omitting  it  from  the  schedules.^ 
But  the  defendant,  sued  by  the  bankrupt  on  a  cause  of  action  belonging  to 

1.  Bankr.  Act,  §  70  (a);  Hiscock  v.  Varick  Bank,  18  A.  B.  R.  9,  206  U.  S.  28; 
(1867)  Markson  &  Spalding  v.  Heaney,  4  N.  B.   Reg.  1&5. 

In  the  case  In  re  Baird,  11  A.  B.  R.  435,  126  Fed.  845  (D.  C.  Va.),  the  court 
seems  to  think  that  where  the  trustee  is  subrogated  to  the  lien  of  attaching 
creditors  in  behalf  of  the  estate  under  §  67  "i,"  the  title  is  not  conferred  by 
operation  of  law  but  by  order  of  court.  Yet  the  order  of  court  is  merely  sup- 
plementary to  §  67  (e),  rendering  effective  the  provisions  of  §  67  (e),  giving  to 
the  trustee  the  right  to  avoid  any  transfer  which  any  creditor  might  havo 
avoided. 

2.  _Rand  v.  Iowa  Cent.  Ry.  Co.,  12  A.  B.  R.  164,  96  App.  Div.  (N.  Y.)  413 
(reversed,  on  other  grounds,  in  16  A.  B.   R.  692). 

3.  Rand  v.  Iowa  Cent.  Ry.  Co.,  12  A.  B.  R.  164,  96  App.  Div.  413  (reversed, 
on  other  grounds,  in  16  A.  B.  R.  692,  186  N.  Y.  58).     See  ante,  §  483. 
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the  estate,  but  omitted  from  the  schedules,  may  not,  where  no  trustee  has 
yet  been  appointed  plead  that  the  bankrupt  is  not  the  real  party  in  interest.* 

§  1114.  Property  in  Foreign  Countries  Requires  Assignment  by 
Bankrupt. — Of  course  property  outside  of  the  jurisdiction  of  the  United 
States  is  controlled  by  the  laws  of  the  country  where  it  is  situated.  The 
law  of  nations,  whilst  recognizing  the  common  contractual  obligations  af 
men  and  enforcing  the  ordinary  voluntary  agreements  and  conveyances  of 
men,  pays  no  heed  to  the  provisions  of  the  various  bankruptcy  laws  of  the 
several  nations  and  does  not  oblige  one  nation  to  recognize  the  bankruptcy 
laws  of  another  nation.  And  title  by  operation  of  law  naturally  is  not  to  be 
recognized  out  of  the  territory  wherein  the  law  is  operative.  So  it  is  that 
when  it  comes  to  property  located  in  foreign  countries  the  courts  of  those 
countries  do  not  recognize  the  passing  of  the  title  by  the  mere  adjudication 
of  bankruptcy  in  this  country.  Consequently  they  require  evidence  by  way 
of  the  more  common  and  universal  instruments  of  voluntary  conveyances 
such  as  deeds,  bills  of  sale,  etc.,  recognized  all  over  the  world.,  before  they 
will  acknowledge  the  title  of  the  bankruptcy  trustee.  To  that  end,  there- 
fore, as  also  to  aid  in  the  transfer  of  title  to  property  in  this  country,  the 
bankrupt  may  be  required  to  execute  assignments.^ 

§  1115.  Bankrupt  Compelled  to  Execute  Assignments  and  Other 
Papers  to  Aid  Passing  of  Title. — Thus  it  is  that  the  bankrupt 
may  be  required  to  execute  assignments  and  other  papers  to  aid  in  effecting 
the  transfer  of  title  to  the  trustee.® 

Fisher  v.  Cushman,  4  A.  B.  R.  646,  103  Fed.  867  (C.  C.  A.  Mass.):  "There 
can  be  no  question  of  jurisdiction,,  inasmuch  as  the  proceedings  have  taken 
place  in  the  case  in  which  she  was  adjudged  bankrupt,  and  the  court  therefore 

4.  Rand  v.  Iowa  Cent.  Ry.  Co.,  16  A.  B.  R.  692,  186  N.  Y.  58  (reversing  13 
A.  B.  R.   164,  96  App.   Div.  413). 

Concealed  Property  Does  Not  Revest  in  Bankrupt  on  Closing  of  Estate. — 
Assets,  concealed  by  the  bankrupt  do  not,  on  the  closing  of  the  estate,  revest 
in  him.     Fowler  v.  Jenks,  11  A.  B.  R.  355   (Minn.). 

5.  Bankr.   Act,  §  7   (a)    (5). 

6.  Bankr.  Act,  §  7  (a) :  "The  bankrupt  shall  *  *  *  (4)  execute  and  de- 
liver such  papers  as  shall  be  ordered  by  the  court;  (5)  execute  to  his  trustee 
transfers  of  all  his  property  in  foreign   countries."     See  ante,   §   460. 

Instances. — 1.  Order  to  assign  insurance  policy  to  trustee  when  bankrupt 
previous  to  the  bankruptcy  had  already  assigned  it  to  a  third  person.  The 
order  is  not  reviewable.     In  re  Madden,  6  A.  B.  R.  614,  110  Fed.  348  (C.  C.  A. 

N-   Y.).  .  .         .       u     , 

2.  Order  to  assign  commissions  on  renewal  premui-is  accrumg  after  bank- 
ruptcy, although  original  contract  one  involving  personal  trust  and  not  itself 
assignable.     In  re  Wright,  18  A.  B.  R.  198,  202,  151  Fed.  361  (D.  C.  N.  Y.). 

3.  Order  on  bankrupt  to  assign  his  contingent  interest  in  an  insurance  pohcy 
to  the  trustee  to  enable  the  trustee  to  give  title  upon  a  sale.  In  re  Coleman, 
14  A.  B.  R.  461,  136  Fed.  818  (C.  C.  A.  N.  Y.).  •  .. 

4.  Order  to  assign  contingent  interest  in  tontine  policy  payable  to  wife  it 
bankrupt  dies  before  expiration  of  tontine  period  and  also  to  execute'  power  ^r 
attorney  to  exercise  options  at  end  of  tontine  period.  In  re  Phelps, '15  A.  B. 
R.   170   (Ref.  N.  Y.).  .  .  ,■       r 

5.  Order  to  assign  cause  of  action  for  wrongful  death  subject  to  hen  for 
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clearly  had  the  power  to  pr6ceed  summarily  for  the  purpose  of  merely  compel- 
ling her  to  give  her  signature  on  the  transfer  of  the  license." 

In  re  Hurlbutt,  Hatch  &  Co.,  13  A.  B.  R.  54,  135  Fed.  504  (C.  C.  A.  N.  Y.): 
"The  general  power  of  courts  of  equity  to  compel  a  transfer  and  sale  of  such, 
personal  privileges  as  patents  and  trade  marks  is  asserted  in  Ager  v.  Murray, 
105  U.  S.  126,  131.  The  power  of  the  court  to  require  a  bankrupt  to.  execute 
the  instruments  necessary  to  effectuate  the  sale  of  a  personal  and  exclusive 
right  has  been  exercised  in  the  cases  of  the  transfer  of  liquor  licenses  *  *  * 
of  a  license  of  a  stall  in  a  market  *  *  *  ^nd  of  a  seat  in  the  New  York 
Stock  Exchangfe  under  the  Bankruptcy  Act  of  1867.     *     *     * 

"If  there  were  any  doubt  as  to  the  general  power  of  the  District  Court  to 
make  such  order,  it  would  be  resolved  by  the  provisions  of  the  Bankruptcy  Act 
empowering  courts  of  bankruptcy  to  *  *  *  |  3  (7) ;  *  *  *  §  2  (15) ; 
*    *    *     §  7  (4)." 

In  re  Wright,  18  A.  B.  R.  198,  292,  151  Fed.  361  (D.  C.  N.  Y.) :  •'♦  *  * 
this  court  has  power  to  compel  the  bankrupt  to  execute  a  transfer  thereof  to 
the  trustee  in  bankruptcy  for  the  benefit  of  his  creditors." 

funeral  expenses  advanced  on  faith  of  it  by  wife  where  bankrupt  is  the  bene- 
ficiary. In  re  Burnstine,  12  A.  B.  R.  596,  131  Fed.  828   (D.   C.  Mich.). 

6.  Order  to  sign  request  to  Stock  Exchange  for  sale  of  seat  and  payment  of 
proceeds  to  trustee  in  bankruptcy.  In  re  Hurlbutt,  Hatch  &  Co.,  13  A.  B.  R.. 
50,  135  Fed.  504  (C.   C.  A.  N.   Y.) ;   (1867)   In  re  Ketcham;  1   Fed.  840. 

7.  Transfer  of  liquor  license.     In  re   Fisher,  3  A.   B.  R.   406,  98  Fed.   89   (D. 
C.  Mass.,  affirmed  in  4  A.   B.   R.   646) ;   In  re   Becker,   3   A.   B.   R.  412,  98   Fed.  ' 
407  (D.  C.   Penn.). 

8.  Transfer  of  license  to  stall  in  market.  In  re  Emrich,  4  A.  B.  R.  89,  101 
Fed.  331   (D.   C.   Penn.). 

9.  'No  right  to  order,  third  person,  joint  owner  with  bankrupt,  to  join  'n 
making  transfer.     In  re  Brodbine,  2  A.  B.  R.  53,  93  Fed.  643   (D.  C.  Mass.). 

Third  persons  claiming  interest  in  the  subject  and  entering  appearance  in 
opposition  to  the  application  for  an  order  requiring  the  bankrupt  so  to  executa 
assignments  or  other  papers,  thereby  consent  to  the  jurisdiction  and  are  bound. 
In  re  Emrich,  4  A.  B.  R.  89,  101  Fed.  231  (D.  C.  Penn.) :  "In  determining  the 
nature  of  this  license,  and  whether  it  should  be  transferred  to  the  trustee,  it 
had  the  right  to  call  before  it  all  parties  concerned  in  that  question,  and  dis- 
pose of  all  incidental  questions.  *  *  *  Whatevei;  her  answer  to  the  n>!e 
might  be,  it  is  clear  it  could  not  divest  the  court's  jurisdiction  of  the  original 
subject-matter.  Whether  she  could  thus  be  brought  in  by  rule,  and  her  claim 
determined  by  this  means,  if  objected  to,,  is  a  question  not  now  before  us,  and 
upon  which  we  express  no  opinion.  Suffice  it  to  say,  she  has  submitted  herself 
to  the  jurisdiction  of  the  court,  has  invite  J  its  action  upon  her  rights,  and, 
having  taken  the  chance  of  a  favorable  decision  by  the  referee,  she  cannot  now 
for  the  first  time  complain  of  lack  of  jurisdiction  when  the  decision  is  adverse.'*^ 
Comnare,  inferentially,  Fisher  v.  Cushman,  4  A.  B.  R.  646,  103  Fed.  867  (C.  C. 
A.  Mass.). 

The  bankrupt  may  also  be  required  to  disclose  to  the  trustee  the  combina- 
tion of  his  safe.  So,  also,  may  the  officer  of  a  bankrupt  corporation.  In  re 
Smelting  Co.,  15  A.  B.  R.  83,.  138  Fed.  954  (D.  C.  Penn.). 


CHAPTER  XXIX. 
When  Titi^e  Vests  ;  and  Status  of  Property  after  "Filing  of  Petition. 

Synopsis  of  Chapter. 
DIVISION  1. 

§  1116.  Title  Vests   in   Trustee,  upon   Appointment   and  Qualification  but   Re- 
lates   Back   to   Adjudication. 
§  1117.  Date  of  Cleavage  of  Title,  Date  of  Adjudication. 
^  1118.  Contractual  Relations   Not  Dissolved. 

DIVISION  2. 

§  1119.  Status  of  Property  after  Filing  Petition  Not  Clearly  Marked  in  Deci- 
sions. 

§  1120.  But  Title  Does  Not  Vest  until  Trustee's  Qualification,  Title  Meanwhile 
in  Bankrupt. 

§  1121.  Bankrupt  Quasi  Trustee  until  Receiver  or  Trustee  Appointed. 

§  1122.  Destruction   of   Property   Meanwhile. 

§  1123.  Institution  of  Suits  by  Bankrupt  Meanwhile. 

§  1124.  Whether  Liens  Given  in  Meantime  Subject  to  Creditors'  Rights. 

§  1125.  No   Liens  by   Legal   Proceedings   after  Adjudication. 

§  1126.  As  to  Legal  Liens  between  Filing  of  Petition  and  Adjudication. 

§  1127.  Query,  if  No  Trustee  Ever  Appointed,  Where  Does  Title  to  Concealed 
Assets   Rest?  , 

§  1128.  Bankrupt  Retains  Dominion  and  Power  of  Disposal  before  Adjudica- 
tion unless  Receiver  or  Marshal  Takes  Possession  or  Injunction  Issues. 

§  1129.  Likewise,  Remedies  of  Creditors  Holding  Securities,  etc.,  Meantime 
Unimpaired. 

DIVISION  3. 

%  1130.  Property   Acquired   after   Adjudication   Does   Not   Pass. 
§  1131.  After-Acquired   Property  Transferable   at   Date   of   Bankruptcy  Passes, 
Though  Incident  to  Property  Not  Passing  to  Trustee. 

SUBDIVISION  "a". 

%  1132.  Property  Acquired  after  Filing  of  Petition  but  before  Adjudication. 
§  1133.  Evils  of  Old  Law  Vesting  Title  as  of  Date  of  Filing  Petition. 
§  1134.  Bona  Fide  Transactions  on  Present  Consideration  Not  Affected. 
§  1135.  First,   Property  Acquired  Meantime  by   Gift  or  Inheritance  or  Bought 

on   Credit. 
§  1136.  Second,    Property    Purchased    Meantime    with    Proceeds    of    Property 

Which  Was  in  Existence  at  Time  of  Filing  Petition. 

Division  1. 

When  TiTi,E  Vests. 

§  1116.   Title  Vests  in  Trustee  upon  Appointment,  etc.,  but  Re- 
lates Back  to  Adjudication. — Title  vests  in  the  trustee  for  creditors, 
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upon  his  appointment  and  qualification,  but  tlien  relates  back  to  the  date  of 
the  bankrupt's  adjudication.^ 

§  1117.  Date  of  Cleavage  of  Title,  Date  of  Adjudication, — The  date 
of  cleavage  between  the  old  and  new  estates  of  the  bankrupt  is  the  date  of 
the  adjudication.^ 

By  other  decisions  it  is  held  to  be  the  date  of  the  filing  of  the  petition. 

Pratt  V.  Bothe,  13  A.  B.  R.  533,  130  Fed.  670  (C.  C.  A.  Mich.) :  "The  Bank- 
ruptcy Act  makes  a  final  and  sharply  determined  line  in  respect  of  the  power 
of  the  bankrupt  over  his  estate  and  the  distribution  of  it  as  of  the  date  of  the 
filing  of  the  petition  against  him.  From  that  time  his  assets  are  in  gremio 
legis,  and  he  cannot,  unless  he  compounds  with  his  creditors,  bind  his  assets. 
He  may,  of  course,  make  new  contracts  and  incur  new  obligations,  but  they 
are  not  chargeable  to  the  funds  which  have  become  vested  in  the  trustee  until 
they  have  subserved  the  purpose  of  the  bankruptcy  proceedings,  when,  if  any- 
thing remains,  he  reacquires  it." 

Under  the  law  of  1867  the  date  of  cleavage  was  the  date  of  the  filing  of 
the  petition.^  However  that  may  be,  upon  adjudication,  in  general,  all 
power  of  inchoate  rights  to  become  consummated  or  vested  rights  ceases  ;* 
save  and  except  dower  rights  which  constitute,  in  law,  actual  though  in- 
choate interests  in  land  and  which  are  specially  excepted  by  §  8.^  At  the 
day 'of  adjudication  and  not  until  then  does  the  title  to  the  property  leave 
the  bankrupt  and  vest  in  his  creditors. 

§  1118.  Contractual  Relations  Not  Dissolved. — But,  as  already 
noted,  merely  contractual  relations  are  not  dissolved  nor  put  an  end  to  by 
the  adjudication  in  bankruptcy,  nor  by  the  bankrupt's  discharge ;  they,  con- 
tinue in  full  force,  except  in  so  far  as  they  may  have  become  merged  in 
"provable"  claims.^ 

1.  Bankr  Act,  §  70  (a).  Hiscock  v.  Varick  Bk..  18  A.  B.  R.  9,  206  U.  S.  28; 
In  re  Burka,  5  A.  B.  R.  12,  104  Fed.  326  (D.  C.  Mo.) ;  obiter.  Van  Kirk  v.  Slate 
Co.,  15  A.  B.  R.  239,  140  Fed.  38  (D.  C.  N.  Y.).  In  re  Elmira  Steel  Co.,  5 
A,  B.  R.  487,  109  Fed.  486  (Special  Master  N.  Y.) ;  In  re  Harris,  2  A.  B.  R.  359 
(Ref.  Ills.). 

2.  Impliedly,  Hiscock  v.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  28;  Inferen- 
tially.  In  re  McKensie,  13  A.  B.  R.  229,  132  Fed.  986  (D.  C.  Ark.) ;  In  re  Burka, 
5  A.  B.  R.  12,  104  Fed.  326  (D.  C.  Mo.);  compare,  State  Bank  v.  Cox,  16  A.  B. 
R.  36,  143  Fed.  91  (C.  C.  A.  Ills.);  In  re  Elmira  Steel  Co.,  5  A.  B.  R.  487,  109 
Fed.  486  (Special  Master  N.  Y.) ;  In  re  Duncan,  17  A.  B.  R.  289,  148  Fed.  464 
(D.  C.  S.  Car.);  In  re  Harris,  2  A.  B.  R.  359   (Ref.  Ills.). 

3.  In  re  Rennie,  2  A.  B.  R.  182  (Ref.  Ind.  Ter.);  Hiscock  v.  Varick  Bk., 
18  A.  B.  R.  9,  206  U.  S.  28. 

4.  Compare  Hawk  v.  Hawk,  4  A.  B.  R.  463,  102  Fed.  679  (D.  C.  Ark.),  where 
the  court  refused  to  enjoin  distribution  of  a  bankrupt's  estate  until  the  bank- 
rupt's wife  could  get  a  divorce,  she  being  entitled,  under  the  State  law  to  one- 
third  absolutely  of  his  personal  property  on  divorce. 

5.  Ciee  ante,  §  99,  et  seq. 

6.  k'ee  ante,  §§  451,  653.  See  post,  §  2662,  et  seq.,  "Effect  of  Discharge  on 
the  Ri/    ts  of  the  Parties." 
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Division  2. 

Status  of  Property  after  Filing  of  Petition. 

§  1119.  Status  of  Property  after  Filing  Petition  Not  Cleai 
Marked  in  Decisions. — The  subject  of  the  status  of  property  after  1 
filing  of  the  petition  is  one  upon  Which  neither  the  law  itself  nor  the  c 
cisions  are  clear,  nor  always  consistent.''' 

§  1120.  But  Title  Does  Not  Vest  until  Trustee's  Qualificatio 
Title  Meanwhile  in  Bankrupt. — But  title  does  not  vest  until  the  truste 
qualification;*  meanwhile  in  law  the  title,  although  defeaseable,  remains 
the  bankrupt.  ' 

In  re  Enge,  5  A.  B.  R.  372,  105  Fed.  893  (D.  C.  Pa.) :     "While  it  is  true  tl 
during    the    interval    between    the    adjudication    and    the    appointment    of   t 
trustee   the   title   to   the    property   remains    in   the   bankrupt,   but   liable   to 
divested  upon  the  appointment  of  such  trustee,  and  no  permanent  lien  can 
acquired  upon  it." 

Rand  v.  Railway  Co.,  16  A.  B.  R.  697,  186  N.  Y.  58  (re-ersing  Rand  v.  Rs 
way  Co.,  13  A.  B.  R.  164) :  "It  is  apparent  from  the  record  that  the  omissi 
to  appoint  a  trustee  must  have  been  due  to  the  failure  of  the  plaintiff  to  d 
close  the  existence  either  of  this  claim  or  any  other  property  in  the  bankrupt 
proceedings.  'While  the  concealment  of  any  property  on  the  part  of  a  bar 
rupt  must  be  deemed  a  reprehensible  act  as  toward  his  creditors  it  by 
means  follows  that  such  concealment  has  any  beating  upon  the  question 
to  whether  the  bankruptcy  proceedings  have  gone  far  enough  to  divest  t 
bankrupt  of  title.  In  our  judgment  the  proceedings  in  the  case  of  the  plai 
tiff  had  not  progressed  sufficiently  to  deprive  him  of  the  right  to  maintain 
action  in  his  own  name  in  the  State  court  upon  the  claim  in  suit.  The  Bar 
ruptcy  Act  of  1898  (§  70)  provides  that  the  trustee  of  the  estate  of  a  bankri) 
upon  his  appointment  and  qualification  sha'l  be  vested  by  op^ation  of  li 
wittl*  the  title  of  the  bankrupt  as  of  the  date  he  was  adjudged  bankrupt.  It 
plain  that  this  provision  can  never  become  effective  until  a  trustee  in  bankrupt 
shall  have  been  appointed.  Here  none  was  appointed;  hence  the  conditions  t 
not  exist  which  were  requisite  to  render  this  provision  of  §  70  operative." 

Compare,  Boonville  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891:     "If  in  a 
sense  a  trustee,  he   [the  receiver]   is  trustee  for  the  bankrupt,  in  whom  is  t 
title   of   the   property   tintil   it   passes   by   operation   of   law,   as   of  the   date 
adjudication   to  the   trustee  selected  by   the   creditors." 

§  1121.   Bankrupt  Quasi  Trustee  until  Receiver  or  Trustee  A 
pointed. — ^The  bankrupt  himself  is  quasi  trustee  of  the  property  and 
custodian  and  caretaker  until  a  trustee,  receiver  or  so^ne  other  officer 
the  court  is  appointed.' 

7.  Kinmouth  v.  Braeutigam,  10  A.   B.  R.   84,  52  Atl.  226   (N.  J.). 

8.  Bankr.  Act,  §  70  (a).  Rand  v.  Iowa  Cent.  Rv.  Co.,  16  A.  B.  R.  697,  1 
N.  Y.   58. 

9.  See  ante,  §  383.  In  re  Wilson,  6  A.  B.  R.  287,  289,  108  Fed.  197  (D. 
■Va.);  inferentially,  In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  512  (D.  C.  Calif);  \ 
piiedly.  State  Bank  v.  Cox,  16  A.  B.  R.  36,  143  Fed.  91  (C.  C.  A.  Ills.);  compa 
Rand  v.  Iowa  Central  Ry.  Co.,  12  A.  B.  R.  164,  96  App.  Div.  413  (reversing 
ground  that  bankrupt  nevertheless  not  divested  of  sufficient  title  to  mainti 
suit  in  own  name,  16  A.  B.  R.  692,  186  N.  Y.  58.). 
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Inferentially  and  obiter,  Blake  v.  Valentine,  1  A.  B.  R.  378,  89  Fed.  691  (D. 
C.  0alif.):  "*  *  *  before  the  appointment  of  an  assignee  (or  trustee),  pro- 
ceeding for  an  injunction  to  protect  the  property  of  the  bankrupt  may  be 
institut<ed  by  the  bankrupt  or  the  petitioning  creditor.  After  an  assignee  or 
trustee  has  been  appointed,  he  is  the  only  person  who  could  institute  such 
proceedings  on  behalf  of  the  bankrupt  estate." 

Compare,  Rand  v.  Railway  Co.,  16  A.  B.  R.  698,  186  N.  Y.  58:  "It  may  very 
well  be  that  any  sum  recovered  by  the  plaintiff  [bankrupt  after  adjudication  but 
before  appointmerit  of  trustee]  in  the  present  action  will  be  held  by  him  as 
trustee  for  his    creditors." 

Property  or  debts  belonging  to  him  before  bankruptcy  but  coming  into 
his  hands  after  adjudication,  must  be  turned  over  by  him  to  the  trustee  ;io 
and  if  his  receipt  of  it  is  conceded,  the  burden  rests  upon  him  to  prove 
he  has  turned  it  over  to  the  trustee.^i 

§  1122.  Destruction  of  Property  Meanwhile. — So  that  if  the  prop- 
erty is  destroyed  meanwhile  by  fire  the  insurance  company  may  not  raise  the 
defense  that  the  title  had  been  transferred. ^^  But  if  the  bankrupt  is  re- 
quired by  the  court  actually  io  assign  any  of  the  assets,  the  policy  will  cease 

to  cover  such  property. 
• 
§  1123.  Institution  of  Suits  by  Bankrupt  Meanwhile. — In  the  mean- 
time the  bankrupt  has  sufficient  title  to  maintain  suits  in  his  own  name,  at 
any  rate  where  no  receiver  has  been  appointed  or  where  title  and  not  merely 
possessory  right  is  essential  to  maintenance  of  the  suit.^* 

§  1124.  Whether  Liens  Given  in  Meantime  Subject  to  Creditors' 
Rights. — It  has  been  held  that  any  lien  which  the  bankrupt  attempts  to 
create  upon  the  property,  pending  the  hearing  on  the  bankruptcy  petition  or 
before  the  qualification  of  the  trustee,  is  subject  to  the  right  of  the  creditors 
in  bankruptcy.  1* 

This  is  particularly  so  where  the  lien  would  result  in  a  preference. "^^ 

But  such  rule  cannot  divest  bona  fide  liens  on  presently  passing  consid- 
eration created  in  the  meantime.^^ 

Thus  artisans'  liens  for  repairs  d'one  in  the  meantime  are  valid. 

10.    Impliedly,  In  re  Leslie,  9  A.  B.  R.  561,  119  Fed.  406   (D.   C.  N.  Y.). 
U.    In  re  Leslie,  9  A.  B.  R.  561,  119  Fed.  406   (D.  C.  N.  Y.). 

12.  -Fuller  V.  Jameson,  184  N.  Y.  605;  S.  C,  on  review,  98  App.  Div.  53,  90 
N.  Y,  Supp.  456,  16  A.  B.  R.  693,  note;  Fuller  v.  N.  Y.  Fire  Ins.  Co.,  185  Mass. 
IS  (Compare  Tefft  v.  Providence  Washington  Ins.  Co.,  25  Ins.  Law  Journ.  236, 
on  cognate  proposition);  obiter.  Rand  v.  Ry.  Co.,  16  A.  B.  R.  697,  186  N.  Y.  58. 
But  compare,  apparently  but  not  really  contra,  In  re  Hamilton,  4  A.  B.  R.  543, 
102  Fed.  683  (D.  C.  Ark.),  where  special  terms  of  the  particular  policy  were 
involved. 

13.  Rand  v.  Ry.  Co.,  16  A.  B.  R.  697,  186  N.  Y.  58. 

14.  In  re  Austin,  13  A.  B.  R.  136  (D.  C.  Hawaii),  where  an  attempt  to  give 
a  Hen  to  the  bankrupt's  attorney  for  legal  services  (not  connected  with  the 
bankruptcy)  was  declared  futile. 

15.  Impliedly,  Pratt  v.  Bothe,  12  A.  B.  R.  529,  130  Fed.  570.  (C.  C.  A.  Mich.). 
Bankr.  Act,  §  60  (a). 

16.  In  re  Rich,  17  A.  B.  R.  893  (Ref.  Ohio). 

1  Rem  B— 41 
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§  1125.  No  Liens  by  Legal  Proceedings  after  Adjudication. — IJor 
can  a  lien  by  legal  proceedings  be  meanwhile  obtained  thereon  after  the 
adjudication. 1'' 

§  1126.  As  to  Legal  Liens  between  Filing  of  Petition  and  Adju- 
dication.— Nor,  according  to  two  or  three  cases,  if  obtained  before  the 
adjudication,  if  after  the  filing  of  the  petition  ;i8  even  upon  fraudulently 
conveyed  property. 

But  the  reasoning  of  these  decisions  is  hard  to  rfeconcile  with  the  theory 
of  the  present  law.^'  Such  a  lien  obtained  by  a  creditor  on  the  bankrupt's 
property  after  the  filing  of  the  petition  but  before  adjudication  is  not  null 
and  void  under  §  67  (f)  for  that  section  annuls  only  liens  obtained  before 
the  filing  of  the  petition  (see  In  re  Engle,  5  A.  B.  R.  372, 105  Fed.  893).  It 
is  not  null  and  void,  either,  on  any  theory  that  the  property  is  in  custodia 
legis — no  receiver  having  been  appointed  and  the  marshal  having  made  no 
seizure;  and  the  custody  of  the  bankrupt  not  being  held  to  be  that  of  the 
bankruptcy  court  until  after  adjudication.  The  statute  relative  to  prefer- 
ences covers  this  intervening  period  by  providing  in  §  60  (a)  :  "A  person 
shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he  has,  within 
four  months  before  the  filing  of  the  petition,  or  after  the  filing  of  the  pe- 
tition and  before  the  adjudication,  etc."  No  similar  provision  exists,  how- 
ever, either  in  §  67  (c),  (e)  or  (f),  relative  to  liens  obtained  by  legal  pro- 
ceedings. The  presence  of  such  a  provision  in  the  section  relative  to  voluntary 
liens  and  transfers  and  its  absence  from  those  relative  to  liens  obtained  by 
legal  proceedings  lend  strength  to  the  contention'  that  a  lien  may  be  obtained 
by  legal  proceedings  on  the  bankrupt's  property  after  the  filing  of  the  peti- 
tion if  before  adjudication  unless  a  receiver  or  the  marshal  be  in  charge, 
or  unless  the  lien  by  legal  proceedings  amounts  to  a  preference  under 
§  60  (a). 

§  1127.  Query,  if  No  Trustee  Ever  Appointed,  Where  Does  Title 
to  Concealed  Assets  Rest? — But  if  no  trustee  at  all  is  appointed,  as  the 
Supreme  Court's  General  Order  XV  seems  to  permit  in  certain  cases,  the 
question  arises  in  whom  does  the  title  to  concealed  property  vestp^" 

17.  In  re  Engle,  5  A.  B.  R.  373,  105  Fed.  893  (D.  C.  Pa.).  But  compare, 
Evans  V.  Staalle,  11  A.  B.  R.  182  (Minn.),  where  the  State  court  permitted  a 
judgment  creditor  after  the  adjudication  and  before  discharge  to  acquire  a  lien 
by  a  suit  to  declare  a  fraudulent  trust  in  property  bought  for  the  bankrupt's 
benefit  in  the  name  of  another. 

18.  Kinmouth  v.  Braeutigam,  10  A.  B.  R.  83,  52  Atl.  226  (N.  J.).  Cox  v. 
State  Bk.,  11  A.  B.  R.  112,  125  Fed.  654  (D.  C.  Ills.).  Recovery  of  proceeds  of 
attachment  sale  in  suit  started  after  the  filing  of  the  petition.  State  Bank  v. 
Cox,  16  A.  B.  R.  33,  143  Fed.  91   (C.   C.  A.  Ills.). 

19.  Compare,  inferentially.  In  re  Pease,  4  A.  B.  R.  547  (Ref.  N.  Y.). 

20.  Compare,  Rand  v.  Iowa  Cent.  Ry.  Co.,  16  A.  B.  R.  692,  186  N.  Y.  53 
(reversing  12  A.  B.  R.  164),  quoted  supra.  Also,  compare,  as  to  title  to  con- 
cealed assets  where  estate  closed.  Fowler  v.  Jenks,  11  A.  B.  R.  255,  90  Minn. 
74  (Sup.  Ct.  Minn.). 
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§  1128.  Bankrupt  Retains  Dominion  and  Power  of  Disposal  be- 
fore Adjudication,  unless  Receiver  or  Marshal  Takes  Possession 
or  Injunction  Issues. — Unless  the  bankrupt's  property  be  sequestrated  by 
a  receiver  or  marshal  or  the  bankrupt  himself  be  enjoined,  the  bankrupt  ' 
retains  dominion  over  his  property  and  has  the  power  to  dispose  of  it,- 
after  the  filing  of  the  petition,  even  until  the  date  of  adjudication.^^ 

In  re  Milk  Co.,  16  A.  B.  R.  730,  145  Fed.  1013  (D.  C.  Pa.):  "*  *  *  the 
filing  of  an  involuntary  petition  does  not,  ipso  facto,  take  from  him  his  dominioa 
over  it.  It  no  doubt  puts  the  property  within  the  control  of  the  court,  if  it 
sees  fit  to  exercise  the  power,  but  pending  and  prior  to  an  adjudication,  it  is 
itill  his  own,  title  only  vesting  in  the  trustee,  as  of  that  date,  after  an  adjudi- 
cation has  been  obtained.  (Section  70.)  If  this  is  not  sufficient  to  protect  the 
■interests  of  creditors,  in  any  case,  upon  a  proper  showing  they  may  have  the 
marshal  put  in  possession  or  a  receiver  may  be  appointed,  which  will.  Sections 
3  (3)  (5) ;  69. 

"Subject,  then,  to  the  right  of  the  trustee  to  avoid  it  as  a  preference,  an 
honest  disposition  of  his  property  by  the  bankrupt,  even  after  proceedings  have 
been  instituted,  therefore  stands." 

But,  of  course,  this  power  is  subject  to  the  right  of  the  trustee,  subse- 
quently appointed,  to  recover  such  transfers  as  were  preferential.^* 

§  1129.  Likewise,  Remedies  of  Creditors  Holding  Securities,  etc., 
Meantime  Unimpaired. — Likewise,  the  remedies  of  creditors  holding  se- 
<;urities,  meantime  are  unimpaired.^^ 

Division  3. 
Status  of  Property  Acquired  after  Adjudication. 

§  1130.  Property  Acquired  after  Adjudication  Does  Not  Pass. — 

property  acquired  after  adjudication  does  not  pass  to  the  trustee  at  all,  but 
bfelongs  to  the  debtor's  new  estate,  and  is  subject  only  to  the  claims  of  new 
•creditors.2* 

21.  American  Trust  Co.  v.  Wallis,  11  A.  B.  R.  360,  126  Fed.  464  (C.  C.  A. 
Penn.);  In  re  Benjamin,  15  A.  B.  R.  353,  140  Fed.  330  (D.  C.  Pa.);  In  re  Mer- 
teas,  15  A.  B.  R.  369,  144  Fed.  818  (C.  C.  A.  N.  Y.) ;  In  re  Pease,  4  A.  B.  R. 
.578  (Ref.  N.  Y.). 

22.  In  re  Milk  Co.,  16  A.  B.  R.  730,  145  Fed.  1013  (D.  C.  Penn.). 

23.  Hiscock  v.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  38. 

24.  In  re  Smith,  1  A.  B.  R.  37  (Ref.  N.  Y.),  claim  against  another  bank- 
rupt before  claimant's  own  discharge.  In  re  LeClaire,  10  A.  B.  R.  733,  134  Fed. 
655  (D.  C.  Iowa);  In  re  Wetmore,  6  A.  B.  R.  310,  108  Fed.  530  (C.  C.  A.  Penn., 
affirming  3  A.  B.  R.  700,  99  Fed.  703,  and  4  A.  B.  R.  335,  103  Fed.  390);  In  re 
Rennie,  2  A.  B.  R.  182  (Ref.  Ind.  Terr.);  In  re  Parish,  10  A.  B.  R.  548,  132  Fed. 
^53  (JD.  C.  Iowa);  compare,  analogously,  In  re  Hoadley,  3  A.  B.  R.  780  (D.  C. 
N.  Y.).  Instance,  In  re  Polakofif,  1  A.  B.  R.  358  (Master's  Report  affirmed  by 
D.  C.  N.  Y.),  which  was  a  case  of  wages  earned  subsequent  to  adjudication. 
Instance,  held  not  after-acquired  property,  McNaboe  v.  Marks,  16  "A.  B.  R.  767 
(N.  Y.  Sup.  Ct,),  which  instance  was  that  of  a  distributive  share  in  a  decedent's 
estate  where  the  decree  was  entered  after  adjudication  of  bankruptcy,  but  "as 
of"  a  date  anterior  thereto. 
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§  1131.  After-Acquired  Property  Transferable  at  Date  of  Bank- 
ruptcy Passes,  Though  Incident  to  Property  Not  Passing  to  Trustee. 

— It  is  undoubtedly  true  that  after-acquired  property,  which  is  merely  the 
earnings  profit  or  incident  of  property  existing  beforehand  and  passing 
to  the  trustee,  will  itself  pass  to  the  trustee.  The  property  with  all  its  in- 
crements, earnings  and  rights  passes  to  the  trustee. 

And  if  the  after-acquisitions  are  capable  of  assignment,  before  the  filing 
of  the  petition,  they  will  pass,  though  they  flow  from  property  itself  not 
passing.  Thus,  commissions  on  insurance  premiums,  accruing  after  the 
agent's  bankruptcy  under  an  insurance  agency  contract  existing  before  the 
bankruptcy,  will  pass,  even  though  the  agency  contract  itself  does  not  pass.^s 


Property  Acquired  During  Pendency  oe  Petition. 

§  1132.  Property  Acquired  after  Filing  of  Petition  but  before  Ad- 
judication.— Property  acquired  after  the  filing  of  the  bankruptcy  petition 
but  before  the  adjudication,  if  the  proceeds  of  property  transferable  or 
seizable  at  the  time  of  the  filing,  vests  in  the  trustee ;  if  it  be  independently 
acquired  or  be  bought  on  credit,  it  does  not  vest  in  the  trustee.^^ 

§  1133.  Evils  of  Old  Law  Vesting  Title  as  of  Date  of  Filing  Pe- 
tition.— The  subject  o^  the  status  of  property  acquired  after  the  filing  of 
the  petition   but  before  adjudication,  is  somewhat  difficult. 

It  has  been  noted  that  the  date  of  the  vesting  of  the  title,  even  by  relating 
back,  is  not  the  date  of  the  filing  of  the  petition.  Were  it  otherwise,  the 
mere  filing  of  a  petition  against  a  bankrupt' would  tend  to  drive  him  out  of 
business ;  for  no  one  would  take  the  risk  of  buying  from  him,  because,  were 
•  he  finally  adjudged  bankrupt,  the  title  to  all  the  goods  he  had  meanwhile  ■ 
been  selling  or  otherwise  dealing  in  would  be  in  doubt — the  title  to  them 
would  have  been  in  the  trustee  and  the  bankrupt's  sales  would  all  have  been 
null  and  void,  except  perhaps  as  to  purchasers  without  notice.  Under 
such  circumstances  ultimate  victory  would  be  of  little  avail  to  the  unfor- 
tunate debtor- — ^his  business  wpuld  nevertheless  have  been  ruined.^'' 

In  re  Pease,  4  A.  B.  R.  578  (N.  Y.  Ref.),  2  N.  B.  N.  &  R.  1108:  "There  was 
no  such  difficulty  under  the  law  of  1867.     By  §  14  of  that  statute  the  assignee's 

25.  See  ante,  §  994;  In  re  Wright,  18  A.  B.  R.  199,  151  Fed.  361  (D.  C.  N.  Y.^ 
reversing  16  A.  B.  R.  778).  ■  ,     . 

26.  Compare,  In  re  Harris,  2  A.  B.  R.  359  (Ref.  Ills.),  where  the  rule  is. 
laid  down  broadly  that  property  acquired  after  the  filing  of  the  petition,  but 
before  adjudication,  does  not  pass.  As  a  general  rule  such  would  be  the 
case,  yet  the  rule  may  be   complicated  by  certain  circumstances.'  • 

27.  Compare,  under  present  law,  obiter,  In  re  Krinsky  Bros.,  7  A.  B.  R.  535,. 
112  Fed.  972  (D.  C.  N.  Y.) :  "Those  who  deal  with  a  bankrupt's  property  ni 
the  interval  between  the  filing  of  the  petition  and  the  final  adjudication  do  so^ 
at  their  peril."  Compare,  to  same  effect,  note  to  In  re  Rennie,  2  A.  B.  R.  182: 
{Ref.  Ind.  Terr.). 
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title  vested  by  relation  as  of  the  date  the  proceedings  were  commenced.  As 
ti  result,  a  merchant  against  whom  a  petition  in  bankruptcy  was  pending  could 
TiOt  do  business — the  title  being  in  the  air  until  adjudication  or  dismissal.  There 
seems  little  doubt  that  the  insertion  of  the  words  'as  of  the  date  of  the  adjudi- 
cation' in  the  present  law  was  intended  to  meet  the  diffitulty.  *  *  *  it 
meets  the  difficulty  complained  of  under  the  law  of  1867,  and  applies  to  business 
the  doctrine  that  the  debtor  is  innocent  of  bankruptcy  until  proven  guilty.  It 
protects  ad  interim  purchasers  and  keeps  going  concerns  alive,  for  the  benefit 
of  the  creditors,  if  adjudications  follow  and  the  benefit  of  the  debtors  them- 
selves, if  dismissals  result.  Nor  can  it  be  said  that,  by  recognizing  a  valid 
title  in  the  bankrupt  until  adjudication,  creditors  may  be  at  the  mercy  of  a 
dishonest  debtor;  Congress,  foreseeing  that,  also  enacted  §  69,  by  which 
•creditors  may  take  possession  of  the  property  of  debtors  likely  to  take  ad- 
vantage of  the  situation,  a  privilege  emphasized  by  the  almost  identical  words 
of  §  3e. 

"This  view  also  comports  with  well-established,  principles  of  bankruptcy 
legislation  in  the  United  States.  Our  policy  has  been  to  establish  a  day  of 
cleavage,  that  is,  a  day  before  which  the  relation  of  debtor  and  creditor  exists; 
but  after  which,  at  the  debtor's  option,  it  ceases;  a  day  before  which  all  the 
debtor  has  becomes  his  creditors',  but  after'  which  that  which  he  acquires  is 
his,  subject  only  to  his  new  trusteeship  to  new  creditors.  With  us  that  day 
has  always  been  the  day  proceedings  are  commenced,  and  the  present  law 
repeatedly  recognizes  it.  Compare  §§  1  (10),  e-b,  9b,  11a,  29b  (4),  60b,  63a 
(1),  (2),   (3),   (5),  64b   (4),  67  c-e-f,  68b.     *     *     * 

"The  English  Bankruptcy  Act  distinguishes  sharply  between  the  time  of 
vesting  and  the  property  which  vests.  Section  54  vests  the  title  in  the  trustee 
'immediately  on  the  debtor  being  adjudged  a  bankrupt.'  But,  by  §  44,  the 
property  divisible  among  the  creditors  is  defined  as  'all  such  property  as  may 
belong  to  or  be  vested  in  the  bankrupt  at  the  commencement  of  the  bankruptcy, 
or  may  be  acquired  by  or  devolve  on  him  before  his  discharge;'  while 
by  §  43,  'the  commencement  of  the  bankruptcy'  is  defined  as  the  day  on  which 
the  voluntary  petition  is  filed,  or,  if  involuntary,  the  day  on  which  the  first 
act  of  bankruptcy  (not  earlier  than  three  months  prior)  relied  on  was  com- 
mitted. In  other  words,  in  England,  while  the  title  vests  on  the  date  of  the 
adjudication,  it  may  relate  backward  to  three  "months  before  the  petition,  and 
may  also  include  everything  acquired  before  the  discharge.  It  is  a  little  diffi- 
cult to  understand  the  justice  of  this,  especially  as  by  §§  30  and  37  of  the  same 
act,  a  discharge  operates  only  on  debts  existent  or  obligations  created  prior 
to  the  date  of  the  'receiving  order,'  i.  e.,  in  actual  practice,  the  date  of  filing  the 
petition.  In  other  words,  it  would  seem  that  in  England  creditors  may  share 
in  after-acquisitions  prior  to  the  discharge,  though  their  debts  post-date  the 
beginning  of  the  proceedings,  and  yet,  if  not  paid  in  full,  still  have  undischarged 
debts  for  the  deficit.  But  the  point  to  which  attention  is  called  is  that,  in  spite 
of  this  period  of  probation,  during  which  the  English  bankrupt  must  continue 
to  surrender  all  that  he  may  acquire,  the  English  law,  like  ours,  and  probably 
for  the  same  reason,  distinguishes  between  the  time  of  vesting  and  the  title 
which  vests,  and  further  fixes  the  time  on  the  day  we  fix  it." 

Compare  analogously  as  to  transactions  on  presently  passing  considerations 
not  being  preferences,  In  re  Davidson,  5  A.  B.  R.  528-532,  109  Fed.  882  (D.  C. 
Iowa) :  "The  statute  certainly  cannot  be  invoked  to  put  an  end  to  legitimate 
business.  And  if  the  statute  does  rnean,  as  is  contended  by  objecting  creditors, 
then  it  is  readily  seen  that  no  business  can  be  transacted  with  a  merchant  from 
the  moment  he  becomes  embarrassed." 
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Under  the  Act  of  1867,  title  reverted  to  the  date  of.  the  filing  of  the 
petition  as  a  result  of  which  a  merchant  against  whom  a  petition  in  banlc- 
ruptcy  was  pending  could  not  do  business — the  title  being  in  the  air  until 
adjudication  or  dismissal.^^ 

In  re  Mertens,  15  A.  B.  R.  369,  142  Fed.  445  (C.  C.  A.  N.  Y.) :  "The  change 
in  the  present  Act,  by  which  the  trustee's  title  is  that  only  which  exists  at  the 
date  of  the  adjudication,  removes  any  uncertainty  which  arose  under  the  Act 
of  1867.  It  was  intended,  we  think,  to  permit  all  legitimate  business  transac- 
tions between  a  debtor  and  those  dealing  with  him  to  be  carried  out  and  con- 
sumated  as  freely  until  he  has  been  adjudicated  a  bankrupt  as  though  no  pro- 
ceedings were  pending.  In  many  cases  the  proceedings  against  an  alleged 
bankrupt  are  unfounded,  and  for  this  and  other  reasons  never  culminate  ;n 
adjudication.  While  the  filing  of  a  petition  in  bankruptcy  is  a  caveat  to  all 
the  world,  the  notice  ought  not  to  have  the  effect  of  paralyzing  all  business 
dealings  with  the  debtor,  or  to  prevent  lienors  or  pledgees  from  enforcing 
their  contracts.  This  is  its  practical  effect  if  the  rights  and  remedies  of  all 
concerned  are  in  suspense  until  it  can  be  ascertained  whether  an  adjudication 
is  or  is   not  to   follow  the   commencement  of  the  proceedings." 

§  1134.  Bona  Fide  Transactions  on  Present  Consideration  Not  Af- 
fected.— Such  a  condition  as  above  related  would  be  intolerable  and  was 
found  to  be  so  under  the  law  of  1867.  So  the  present  law  says  in  effect, 
Let  the  creditors  file  their  petition,  if  they  will;  people  may  continue  to 
buy  of  the  debtor  and  deal  with  him  with  impunity  until  he  is  adjudged 
bankrupt  or  a  receiver  or  marshal  makes  seizure  of  the  property  dealt  with, 
even  though  they  know  of  the  petition,  subject,  only,  to  the  right  of  the 
trustee  to  avoid  preferences,  if  any  are  effected  meanwhile. ^^ 

28.  In  re  Pease,  4  A.  B.  R.  578  (N.  Y.  Ref.),  2  N.  B.  N.  &  R.  1108;  also,  to 
same  effect,  In  re  Rennie,  2  A.  B.  R.  182  (Ref.  Ind.  Terr.). 

29.  In  re  Mertens,  15  A.  B.  R.  369,  142  Fed.  445  (C.  C.  A.  N.  Y.),  supra. 
Perhaps,  Githens  v.  Schiffler,  7  A.  B.  R.  453,  112  Fed.  505.  Perhaps,  In  re 
Duffy,  9  A.  B.  R.  358,  118  Fed.  926  (D.  C.  Penn.).  Perhaps,  In  re  Milk  Co., 
16  A.  B.  R.  730,  145  Fed.  1013  (D.  C.  Penn.).  But  compare,  obiter,  contra.  In 
re  Krinsky  Bros.,  7  A.  B.  R.  535,  112  Fed.  972  (D.  C.  N.  Y.).  The  debtor  may 
pay  his  attorney  for  services  to  be  rendered  -in  bankruptcy  by  transferrinor 
property  to  him  meanwhile,  Inferentially,  In  re  Corbett,  5  A.  B.  R.  224,  104 
Fed.  872  (D.  C.  Wis.);  In  re  Habegger,  15  A.  B.  R.  198,  139  Fed.  123  (C.  C.  A. 
Minn.);  contra,  Pratt  v.  Bothe,  12  A.  B.  R.  529  (C.  C.  A.  Mich.);  contra.  In  re 
Austin,  13  A.  B.  R.  136  (D.  C.  Hawaii).  The  transfer  must  be  complete  ti> 
pass  title,  however.  In  re  Corbett,  5  A.  B.  R.  224,  104  Fed.  872  (D.  C.  Wis.). 

Nevertheless,  it  has  been  held  that  no  lien  can  be  obtained  in  the  meantime 
by  levy  under  legal  proceedings  that  will  avail  against  the  bankrupt's  creditors. 
Kinmouth  v.  Braeutigam,  10  A.  B.  R.  83,  52  Atl.  226  (N.  J.);  In  re  Engle,  5 
A.  B.  R.  372,  105  Fed.  893   (D.  C.  Pa.). 

Effect  of  Refusal  of  Discharge  on  Title  to  Property. — Even  if  his  discharge 
be  refused,  creditors'  rights  have  attached,  and  none  of  them  can  deal^with  his  old 
estate,  either  in  satisfaction  of  any  of  his  old  debts,  or  his  new  debts — the  estate 
must  be  administered  in  accordance  with  the  proceedings  prescribed  by  the 
Bankrupt  Act.  Of  course,  in  such  event  any  new  property  he  may  acquire  rnay 
be  levied  upon  by  any  creditor  in  satisfaction  of  the  unpaid  balance  of  his  claim. 
Kinmouth  v.  Braeutigam,  10  A.  B.  R.  85,  53  Atl.  226  (N.  J.):  "In  case  of  the 
failure  of  the  bankrupt  to  obtain  his  discharge  the  judgment  remains.  But 
even  in  the  latter  event  it  can  never  'be  enforceable  against  any  property  ownri'l 
by  the  bankrupt  at  the  time  he  filed  his  petition  in  bankruptcy,  but  can  only 
be  used  against  after-acquired  property." 
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Perhaps,  In  re  Benjamin,  15  A.  B.  R.  353  (D.  C.  Pa.):  "And  even  up  to  the 
moment  of  bankruptcy,  a  party  may  make  a  valid  disposition  of  his  property, 
where  it  is  done  for  a  fair  consideration  and  with  an  honest  motive." 

As  heretofore  mentioned,  if  the  debtor  is  suspected  of  making  way  with 
his  property  after  the  petition  is  filed  against  him,  his  creditors  may  have 
his  property  seized  on  process  similar  to  levy  of  attachment,  upon  filing  an 
affidavit  and  giving  a  bond ;  and  thus  the  property  may  be  held  pending  the 
trial  of  the  debtor  as  to  his  bankruptcy.  This  remedy  is  amply  sufficient  to 
protect  the  debtor,  for  if  he  be  not  adjudged  bankrupt  on  the  final  hearing 
his  property  is  returned  to  him  and  the  bond  becomes  liable  for  all  dam- 
ages for  the  seizure  and  detention.^"' 

Moreover,  §  2  in  clause,  5  empowers  the  court  to  authorize  the  business 
of  the  bankrupt  to  be  continued  for  a  limited  period  by  the  marshal,  if  he  has 
seized  it,  or  by  a  receiver  if  one  has  been  appointed,  and  thus,  notwithstand- 
ing the  seizure,  the  business  may  be  kept  intact  as  a  going  concern,  contracts 
may  be  completed,  goods  manufactured  and  sold  and  everything  kept  in 
operation  precisely  as  the  balnkrupt  might  have  done,  pending  the  hearing 
as  to  whether  the  debtor  shall  or  shall  not  be  adjudged  to  be  a  bankrupt. 
So  the  provisions  of  the  present  law  are  quite  complete  for  protecting  the 
creditor,  as  well  as  the  debtor,  pending  the  hearing  of»  the  petition,  notwith- 
standing the  statute  makes  the  title  vest  as  of  the  date  of  the  adjudication 
instead  of  the  date  of  the  filing  of  the  petition. 

Nevertheless,  a  peculiar  situation  presents  itself  upon  that  very  ac- 
count when  we  come  to  the  consideration  of  the  broadest  and  most  im- 
portant class  of  assets  that  piass  to  "the  trustee,  namely,  class  (5)  of  §  70, 
namely,  property  which  prior  to  the  filing  of  the  petition  the  bankrupt 
could  by  any  means  have  transferred  or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him. 

Are  we  to  infer  that  the  property  acquired  after  the  filing  of  the  petition 
will,  not  pass  to  the  trustee,  but  will  remain  in  the  debtor  notwithstanding 
the  debtor  may  finally  be  adjudged  bankrupt?  The  answer  on  analysis  di- 
vides, itself  into  two  parts : 

§1135.  First,  Property  Acquired  Meantime  by  Gift  or  Inheritance 
or  Bought  on  Credit. — As  to  property  given  to  the  debtor  or  inherited 
by  him  meanwhile  and  property  bought  by  him  on  credit  meanwhile  and  not 
.paid  for  with  property  or  proceeds  of  property  owned  by  him  at  the  time 
the. petition  was  filed,  such  property  is  the  property  of  the  bankrupt  ab- 
solutely and  does  not  pass  to  the  trustee  at  all.  There  is  no  escape  from 
the  plain  words  of  the  statute,  for  such  property  could  not  "have  been 
transferred  by  him  by  any  means  before  the  filing  of  the  petition"  nor  could 
it  have  been  levied  on  before  that  time  nor  was  it  the  proceeds  of  any  prop- 
erty that  could  have  been  transferred  or  levied  on  before  the  filing  of  the 

30.  In  re  Milk  Co.,  16  A.  B.  R.  730,  145  Fed.  1013  (D.  C.  Penn.).  Compare, 
to  same  effect,  note  to  In  re  Rennie,  2  A.  B.  R.  182  (Ref.  Ind.  Terr.). 
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petition.  His  old  creditors  have  no  share  in  it  and  no  right  to  touch  it. 
It  goes  along  with  the  property  acquired  after  the  adjudication  to  form 
the  nucleus  of  the  bankrupt's  new  estate,  freed  by  his  discharge,  later 
granted,  from  the  claims  of  his  old  creditors.^! 

In  re  Pease,  4  A.  B.  R.  578  (Ref.  N.  Y.) :  "Creditors  who  become  such  before 
the  filing  of  the  petition  cannot  compel  a  bankrupt  to  account  for  profits  in 
business  after  the  petition  and  before  the  adjudication,  or  for  goods  sold  in  the 
interval  which  were  purchased  of  other  dealers  and  not  taken  from  the  bank- 
rupt's stock,  but  can  for  moneys  collected  in  that  interval,  or  even  thereafter, 
for  goods  sold  either  before  or  after  the  petition  out  of  the  stock  with  which 
the  trustee  became  vested  on  the  adjudication." 

In  re  Burka,  5  A.  B.  R.  13,  104  Fed.  326  (D.  C.  Mo.) :  "In  other  words,  the 
property  which  the  trustee  acquires  must  have  been  property  or  rights  which 
so  existed  prior  to  the  filing  of  the  petition  that  the  bankrupt  might  have 
transferred  them." 

Property  bought  on  credit  since  the  filing  of  the  petition  and  before  the 
adjudication  it  will  be  noted  has  been  excepted,  although  doubtingly.  It 
would  seem  .on  theory  that  smh  property,  neither  having  been  in  existence 
before  the  filing  of  the  petition  nor  being  the  proceeds  of  such  pre-existing 
property  would  not  pass  to  the  trustee,  and  would  not  go  to  swell  the 
fund  for  the  paymeiit  of  creditors. 

As  bearing  out  this  conclusion,  it  is  to  be  noted  that  in  case  such  prop- 
erty were  bought  during  that  period,  then  the  debt  would  not  have  been  a 
provable  debt  in  bankruptcy  and  consequently  would  not  have  been  dis- 
charged by  the  bankrupt's  discharge,  not  being  "owing"  at  the  date  of  the 
filing'  of  the  petition 

Thus,  as  to  property  bought  on  credit  between  the  filing  of  the  petition 
and  the  adjudication  in  bankruptcy,-  such  property  and  the  debt  arising 
therefor  are  both  taken  out  of  the  operation  of  the  bankruptcy  proceedings; 
the  property  does  iiot  pass  to  the  trustee  for  the  creditors,  nor  does  the  debt 
participate  in  the  dividends,  nor,  for  that  matter  is  it  released  by  the  bank- 
rupt's discharge. 

This  lends  additional  strength  to  the  conclusion.  And  the  property 
so  purchased  would  likely  not  come  within  the  operation  of  the  bankruptcy 
act  nor  pass  to  the  trustee  for  creditors,  since  it  would  be  mequitable  to 
have  the  property  pass,  if  the  debt  could  not  participate. 

In  re  Burka,  5  A.  B.  R.  12,  104  Fed.  326  (D.  C.  Mo.):  "It  is  argued  by 
claimant's  counsel  that  because  the  trustee  is  vested  with  the  title  not  only  to 
property  which  the  bankrupt  had  at  the  time  of  the  filing  of  the  petition  against  , 
him,  but  also  to  such  property  as  he  may  have  acquired  after  that,  and  prior 
to  the  date  of  adjudication,  and  because  all  such  property  goes  into  the  fund 
for   creditors,    therefore   all    creditors   having   claims    which    originated   at   any 

31.  In  re  Rennie,  2  A.  B.  R.  183  (Ref.  Ind.  Terr.);  see,  In  re  Harris,  3  A.  B. 
R.  359  (Ref.  Ills.),  although  in  this  case  the  character  and  origin  of  the  prop- 
erty are  not  apparent.     In  re  Stoner,  5  A.  B.  R.  403,  105  Fed.  753  (D.  C.  Pa.). 
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t'.me  prior  to  the  actual  adjudication  should  participate  in  the  fund;  in  other 
words,  that,  as  the  property  which  the  bankrupt  acquires  after  the  filing  of  the 
petition  enhances  the  fund  for  the  benefit  of  creditors,  all  creditors  whose 
rights  accrued  at  any  time  before  actual  adjudication  should  participate  in  it. 
This  is  a  plausible  argument,  and  I  presume  it  would  be  true  that,  if  the  prop- 
erty acquired  by  the  bankrupt  after  the  filing  of  the  petition  and  before  the 
adjudication  did  vest  in  the  trustee,  creditors  whose  rights  accrued  between 
those  dates  should  share  in  the  property  of  the  bankrupt,  like  other  creditors; 
but  the  argument,  in  my  opinion,  is  based  on  false  premises.  *  *  *  Properly 
interpretated,  the  trustee  is  by  operation  of  law  vested  with  the  title  as  of 
ihe  date  the  bankrupt  was  adjudged  to  be  a  bankrupt.  The  further  provisions 
of  the  section,  already  quoted,  undertake  to  point  out  the  property  of  which  by 
operation  of  law  he  is  to  become  the  owner,  namely,  all  property  which  pridr 
to  the  filing  of  the  petition  the  bankrupt  could  have  transferred.  In  other 
words,  the  property  which  the  trustee  acquires  must  have  been  property  or 
rights  which  so  existed  prior  to  t'he  filing  of  the  petition  that  the  bankrupt 
might  have  transferred  them.  This  clearly  means,  the  property  or  rights  of 
property  which  existed  at  that  time.  Such  being  the  true  interpretation  of 
§  70,  it  affords  no  grpund  for  the  argument  made  by  claimant's  counsel.  Inas- 
much as  no  property  which  the  bankrupt  may  have  acquired  after  the  filing 
of  the  petition  and  before  the  date  of  adjudication  is  taken  by  the  trustee, 
there  is  no  ground  for  the  argument  that  the  claimant,  holding  a  claim  accrued 
since  the  filing  of  the  petition,  and  before  adjudication,  should  participate  in 
the  assets.''  '  , 

A  still  further  complication  arises  where  the  property  is  bought  mean- 
while and  bought  on' credit,  but  is  paid  for  partly  although  not  wholly  out 
of  funds  belonging  to  the  creditors.  Certainly  at  any  rate  the  creditors 
would  have  a  lien  on  such  property  to  the  amount  of  such  payment  even  if 
the  property  itself  were  not  property  in  existence  at  the  time  of  the  filing  of 
the  petition. 

§  1136.  Second,  Property  Purchased  Meantime  with  Proceeds 
of  Property  Which  Was  in  Existence  at  Time  of  Piling  Petition. — 

As  to  property  acquired  in  the  meantime  between  the  filing  of  the  petition 
and  the  adjudication  but  purchased  with  property  or  the  proceeds  of  prop- 
erty that  was  in  existence  at  the  time  the  petition  was  filed  and  that  could 
then  have  been  transferred  or  levied  on  at  that  time,  such  property  if 
still  in  existence  does  pass  to  the  trustee  on  adjudication  although  the 
identical  property  itself  was  not  in  existence  at  the  time  the  petition  was 
filed  and  therefore  could  not  itself  then  have  been  transferred  or  levied  on; 
and  this  is  so  because  the  bankrupt  got  the  property  by  selling  his  creditors' 
property  and  it  is  impressed  with  the  consequent  trust  in  his  hands  for  their 
benefit.  In  other  words,  it  passes  to  the  trustee  not  because  it  is  property 
that  was  in  existence  at  the  time  of  the  filing  of  the  petition  and  could  have 
been  transferred  or  levied  on  at  that  time,  but  because  it  is  the  proceeds 
of  such  property  and  because  such  property  belohged,  by  the  later  adju- 
dication, to  his  creditors  and  yet  had  been  sold  by  the  bankrupt :  the  bank- 
rupt holding  the  proceeds  as  trustee  or  agent  for  the  real  owner  of  the 
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original  property,  precisely  as  would  the  marshal  or  a  receiver  had  either 
of  them  held  possession  of  the  property  during  that  meantime. 

Although  this  precise  course  of  reasoning  does  not  appear  to  have  been 
elaborated  in  any  qf  the  reported  cases,  yet  it  seems  to  be  the  course  of  rea- 
soning actually  adopted  by  the  courts  in  arriving  at  their  conclusions. 
The  trustee  may  not  be  required  to  surrender  property  acquired  by  the 
bankrupt  between  the  filing  of  the  petition  and  the  adjudication  simply  be- 
cause it  was  not  in  existence  when  the  petition  was  filed,  so  long  as  it  is  the 
proceeds  of  property  that  had  belonged  to  the  bankrupt  at  that  time.  Ab- 
solutely independent  acquisitions  during  that  period,  however,  belong  un- 
questionably to  the  bankrupt,  as,  for  instance,  property  acquired  by  gift 
from  another,  or  by  the  death  of  an  ancestor,  or  testator,  and  perhaps  prop- 
erty bought  on  credit  meanwhile  and  not  paid  for. 


CHAPTER  XXX. 
Trustee's  Titi<e  and  Right  to  Assets. 

Synopsis  of  Chapter. 

§  1137.  General  Discussion  and   Complete  Statement   of  Trustee's  Title. 

§  1138.  Section  70  (a)  to  Be  Construed  with  Cognate  Sections — Trustee  Gets. 
More  than  Bankrupt's  Title  and  Rights. 

§  1139.  Local  Law  Determines  Effectiveness  of  Transaction  to  Accomplish. 
Transfer  of  Title,  Also  Time  Title  Passes. 

§  1140.  Also  Governs  Validity,  Except  Where  Peculiar  Rights — As  to  Prefer- 
ences, Liens  by  Legal  Proceedings,  etc. — Conferred  by  Act  Itself,  In- 
volved. 

§  1141.  Intervention  of  Creditors'  Rights  Causing  Modification  of  Rule  That 
Bankrupt's  Title  Taken. 

§  1143.  Conversely,  Subject  of  Trustee's  Succession  to  Bankrupt's  Title  Involved. 
Also  in  That  of  Succession  to  Creditors'  Title. 

§  1143.  Subject  of  Trustee's  Title  and  Rights  Usually  Somewhat  Involved  in. 
Kindred  Subject  of  What  Kind  of  Assets  Pass  to  Trustee. 

DIVISION  1. 
§  1144.  First,  Trustee's  Title  and  Rights  as  Successor  to  Bankrupt's  Title. 


§  1145.  Bound  by  Bankrupts'  Sales,  Mortgages,  Deliveries,  Bailments,  Contracts- 

and  Equitable  Liens. 
§  1146.  Thus,  as  to  Setting  Apart  or  Delivery  Sufficient  to  Pass  Title  to  Goods. 

Sold,  Pledged  or  in  Process  of  Manufacture  and  "Warehousing." 
§  1147.  Bankrupt's  Contracts  of  Purchase  or  Sale,  and  His  Mortgages. 
§  1148.  Bankrupt's  Assumption  of  Mortgage. 
§  1149.  Estoppels  against  Bankrupt,  Good  against  Trustee. 
S  1150.  Specific  Contractual  Rights  and  Equitable  Liens. 
§  1151.  Forfeiture  Clauses,  Rent;  etc. 
§  1152.  Fixtures. 
§  1153.  Disregarding  Note  and  Suing  on   Original   Consideration. 


§  1154.  Mechanics'  and  Subcontractors'  Liens,  Landlords'  Liens,  etc. 

§  1155.  Mechanics'  Liens,  etc.,  Not  Liens   Obtained  by  Legal  Proceedings  nor 

Preferences. 
§  1156.  Subcontractors'  Liens. 
§  1157.  Liveryman's  Liens. 
§  1158.  Artisan's   Liens. 
§  1159.  Statutory  Liens  for  Supplies. 
§  1160.  Landlord'^   Lien  or   Priority  for   Rent. 
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§  1161.  Mechanic's  Lien,  etc.,  Valid  Though  Affidavit  or  Stop  Notice  Not  Filed 
Till  after   Bankruptcy  of  Owner,   etc. 

5  H62.  Failure  to  Perfect  Lien  in  Statutory  Form  Invalidates. 

§  1163.  But  Where  Perfecting  Dependent  on  Legal  Proceedings,  Bankruptcy 
May  Dispense  with  Same. 

§  1164.  Consent  to  Payment  of  Fund  into  Bankruptcy  Court. 

§  1165.  Without  Consent  State  C6urt  Proper  Forum  Where  Contractor  or  Sub- 
contractor Bankrupt. 


S  1166.  Inchoate  Dower  Right  Unimpaired. 
§  1167.  Widow's  and  Children's  Allowances. 


§  116S.  "Right  of  Stoppage  in  Transitu  Unimpaired. 
§  1169.  Right  to   Rescind  for  Fraud  UnafJected. 


§  1170.  Right  of  Set-Oflf  and  Counterclaim  Unimpaired. 

§  1171.  Which  Governs:     Law  of  State",  United  States,  or  of  Forum. 

§  1172.  Mutual  Demands  Must  Have  Existed  before  Bankruptcy. 

§  1173.  Offset  Need  Not  Be  Due,  if  Owing. 

§  1174.  And  May  Be  Only  Contingently  Owing. 

§  1175.  Separate  Debt  Not  to  Be  Offset  against  Joint  Debt. 

§  1176.  Mutual  Debts  to  Be  between  Same  Parties,  in  Same  Capacity. 

§  1177.  Offset  Must  Be  Provable  Debt. 

§  1178.  But  Claim  Not  Proved  within  Year,  Nevertheless  Available  as  Offset. 

§  1179.  Voidable   Preference   Not   Available   as    Offset  in    Favor   of   Preferred 
Creditor. 

§  1180.  But   General  Deposits  in  Bank  Available   to   Bank  as   Set-Off,  if  Not 
Applied  by  Bankrupt  on  Bank's  Claim. 

§  1181.  Creditor   Selling   Claim   to    Effect   Indirect   Preference   by   Purchaser's 
Using  Claim  as  Offset  to  Purchase  Price. 

§  1182.  Offsets  Purchased  with  Knowledge  of  Insolvency  or  to  Use  as  Offset, 
etc..  Not  Allowable. 

§  1183.  Burden  of  Proof  of  Propriety  of  Offset  on  Debtor. 

§  1184.  Supervenii>g  Insolvency  Destroying  Right  of  Offset. 
•  §  1185.  Thus,  Stockholding  Creditor  May  Not  Offset  against  Unpaid  Subscrip- 
tions. 

§  1186.  Supervening  Insolvency  Creating  Right  of  Offset. 

§  1187.  No  Judgment  against  Trustee  for  Excess  of  Offset. 

§  1188.  Likewise,   No  Judgment  in   Bankruptcy   Proceedings   against   Claimant 
Where  Estate's  Claim  Exceeds  Claimant's. 

SUBDIVISION  ":e". 

§  1189.  Application  of  Payments. 

§  1190.  Thus,  Creditor's  Right  to  Apply  in  Absence  of  Debtors'  Instructions. 

§  1191.  Application  to  Be  as  Equity  Requires,  in  Absence  of  Directions. 
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§  1192.  Trustee  Succeeds  to  Bankrupt's  Defenses  and  Rights. 

S  1193.-  May  Interpose  Bar  of  Statute  l,imitations. 

§  1194.  May  Urge  Statute  of  Frauds. 

§  1195.  May  Plead  Illegality. 

§  1196.  May  Plead  Usury. 

§  1197.  May   Redeem   Mortgaged   Property. 

§  1198.  May  Recover  Property  Misapplied  to  Agent's  Private  Debt. 

§  1199.  May'  Defend  That  Chattel  Mortgage  Does  Not  Cover  Specific  After- 
Acquired  Property  or  Is  Void  for  Indefiniteness  or  for  Failure  to 
Comply   with    Statutory  .Requirements. 

§  1200.  May  Urge  Transfer  Absolute  in  Form,  but  Mortgage  in  Fact. 

§  1201.  May  Plead  Waiver. 

§  1202.  May  Plead  Payment,  Accord  and  Satisfaction,  etc. 

§1203.  Trustee.  Entitled  to  All  Offsets,  Rebates,  etc.,  of  Bankrupt. 

§  1204.  May  Plead  Bankrupt's   Lack'  of  Capacity. 

§  1205.  May  Urge  Articles   Not   Fixtures. 

§  1206.  May  Urge   Facts   Constitute  Sale. 

DIVISION  3. 

§  1207.  Second,  Trustee's  Title  and  Rights  as   Successor  to   Creditors. 

§  1208.  But  Creditor's  Title  Taken  by  Trustee,  Generally,  That  Only  of  Some 
Existing  Creditor  "Armed  with  Process." 

§  1209.  "Creditor"  Same  as  in  State  Law  So  Far  as  Concerns  Necessity  of 
"Arming  with  Process." 

§  1210.  Where  "Arming  with  "Process"  Not  Requisite  by  State  Law,  Not  Requi- 
site in  Bankruptcy. 

§  1211.  Discussion  of  Certain  Rejected  Doctrines — First  Rejected  Doctrine — 
That  Trustee's  Title'  as  to  Property  Not  in  Custody,  Analogous  to- 
Receiver's  or  Assignee's  in  State  Courts. 

§  1212.  Second  Rejected  Doctrine — That  Bankruptcy  Operates  as  "Equitable 
Levy,"  as  to  Property  in  Custody. 

§  1213.  Bankruptcy  So  Operates  as  Equitable  Levy  Precisely  as  Other  Equi- 
table Levies  Operate  in  Same  State. 

§  1214.  Accepted   Doctrine — Bankruptcy   Not   an   Equitable    Levy. 

§  1215.  Maxim  That  "Filing  of  Petition  a  Caveat,  Attachment  and  Injunction." 

SUBDIVISION  "k" . 

\  1216.  Fraudulent  Transfers,  or  Property  Held  on  Secret  Trust,  Recoverable. 

§  1217.  Fraudulent  Transfers  before  Four  Months  of  Bankruptcy. 

§  1218.  Fraudulent  Transfers  before  Passage  of  Bankruptcy  Act. 

§  1219.  Complicity  of  Transferee  to  Be  Shown. 

§  1220.  Lien,  Actually  and  Not   Merely  Constructively   Fraudulent  as  to   Firt, 

Void  as  to  All. 
§  1221.  Fraudulent  Transfer  Not  to  Be  Confused  with  Preferential  Transfer. 
§  1222.  Mortgages  Withheld  from  Record. 
§  1223.  Mortgages  to  Cover  Future  Advances  Good  Though  Made  within  Four 

Months. 
§  1224,  Fraudulent  Court  Orders  or  Judgments. 
§  1225.  Subsequent  Creditors. 

§  1226.  Either  Property  Itself  or  Its  Value  Recoverable. 
§  1227.  Bona  Fide  Holder  for  Value  Prior  to  Adjudication,  Protected. 
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SUBDIVISION 


S  1338.  Alleged  "Consignments,"  "Leases,"  "Agencies,"  "Pledges,"  "Bailments," 
Where  Really  Sales. 


§  1329.  Liens  Void  as  to  "Creditors"  for  Want  of  Record,  Void  as  to  Trustee. 

§  1230.  Unrecorded  or  Unfiled  Chattel  Mortgages  Void. 

,§  1231.  Unfiled  Chattel  Mortgages  Not  Void  Where  Filing  or  Recording  Not 

Required. 
§  1232.  Meaning  of  "Required." 
§  1233.  But,  in  Most  States,  Some  Creditor  Must  Already  Have  Actually  Levied 

or  Been  "Armed  with  Process." 
§  1334.  Not  Void  for  Simple  Nonrecord  in  States  Where  Showing  of  Damage 

to  Creditors  or  Other  Additional  Conditions  Also  Requisite. 
§1335.  Not  Void  in  States  Where  Mere  Equitable  Sequestrations  by  Receivers, 

Assignees,  etc.,  Insufficient. 
§  1236.  Taking  of  Possession  Curing  Lack  of  Record. 
S  1237.  Whether  Lien  Begins  at  Date  of  Taking  Possession  or  Reverts,  to  Be 

Determined  by  State  Law. 
§  1338.  After-Acquired  Property. 
§  1229.  Permitting  Creditors  to  Levy  after  Bankruptcy  in  Order  to  "Arm  with 

Process." 
■§  1240.  Defective  Refiling  of  .Chattel  Mortgage. 
§  1241.  Unrecorded  or  Unfiled  Conditional  Sales  Contracts  Void. 
§  1343.  Provided  There  Exist  Creditors  "Armed  lyith   Process." 
§  1243.  But  Not,  Where  Filing  or  Recording  Not  "Required." 
§  1244.  Distinction  between  Conditional  Sales,  as  Mere  Retentions  of  Title,  and 

Chattel  Mortgages,  as  "Transfers." 
^  1245.  Critical  Analysis  of  State  Statutes  Requisite  to  Reconcile  Decisions. 
§  1246.  Disguised  Conditional  Sales,  Void  for  Want  of  Record. 
§  1247.  Chattel  Mortgages  or  Conditional  Sales  Made  in  State  Where  Record- 
ing Not  Required  but   Contemplating  Delivery  Where  Required. 
§  1348.  Unrecorded  Real  Estate  Mortgages. 

§  1349.  Unrecorded  Sales  of  Personalty  Where  Property  Still  in  Seller's  Hands. 
§  1250.  Other  Liens  and  Contracts  Not  Requiring  Record. 
§  1351.  Owner's  Lien  on  Material  Left  on  Premises  by  Bankrupt  Contractor. 
§  1352.  Equitable  Liens  upon  Property  Already  Pledged  and  in  Pledgee's  Hands. 
^  1253.  Agreement  to  Insure  Operating  as  Equitable  Assignment. 
§  1254.  But  Liens  Absolutely  Void,  Void  Also  in  Bankruptcy. 
§  1255.  Mechanics'  and  Subcontractors'  Liens  Not  Filed  Till  after  Bankruptcy. 
^  1256.  Recording,  Where  Lien  on  Both  Real  and  Personal  Property. 


?  1257.  Liens  Invalid  under  State  Law  for  Other  Reasons  than  Lack  of  Record, 
Void. 

§  1258.  Chattel  Mortgages  with  Power  of  Sale,  When  Void. 

§  1259.  Not  Void  if  Agreement  to  Apply  Exists  Though  Agreement  Dis- 
regarded. 

§  1260.  And  Mere  Remaining  in  Possession  and  Selling  for  Short  Period  with- 
out Reservation  of  Power  of  Sale,  Does  Not  Vitiate. 

S  1261.  Power  of  Sale  Not  Reserved  in   Express  Terms. 
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f  1262.  Whether  Power  of  Sale  Mortgage  Void  Only  as  to  Goods  to  Be  Sold 

or  Void  in  Toto. 
§  1263.  Conditional  Sales  Contracts  with  Power  of  Sale,  Subject  to  Same  Rules. 
§  1264.  Mortgages  on  After-Acquired  Property. 


§  1265.  Peculiar  Rights  or  Remedies  of  Creditors  by  Special  Statutes,  Trustee 
Succeeds  Thereto. 

§  1266.  But  Where  Special  Rights  Dependent  on  Special  Remedies  Not  Avail- 
able because  of  Bankruptcy. 

■§  1267.  Maintaining  Statutory  Suits,  to  Perfect  Special  Rights,  but  for  Benefit 
of  All. 

§  1268.  And  Where  Bankruptcy  Court  Not  in  Custody  of  Property  Involved. 

:§  1269.  Fraudulent  or  Preferential  Transfers  by  State  Law,  Enuring  to  Benefit 
of  All,  whethei:  So  Inure  in  Bankruptcy. 

S  1270.  Prior  General  Assignment,  whether  Effective  to  Avoid  Liens  Recorded 
before  Bankruptcy  but  Not  until  after  Assignment. 

DIVISION  3. 

S  1271.  Third,  Trustee's  Peculiar  Title  and  Rights  Conferred  by  Bankruptcy  Act 
Itself. 

I  1272.  Cases  under  This  Subject  Must  Have  Arisen  Since  Passage  of  Act. 

§  1273.  General  Discussion. 

?  1274.  "Trust  Fund"  Theoretical  Basis  of  Peculiar  Title'fe  Conferred  by  Bank- 
ruptcy Act. 

$  1275.  Efiiciency  of  Facts  to  Create  Passing  of  Title  and  Nature  of  Title  Pass- 
ing, Determined  by  State  Law.  ' 


§  1276.  Definition  of  Preference. 

§  1277.  "Preferences,"  "Voidable  Preferences"  and  "Preferences"  That  Are 
"Acts  of  Bankruptcy,''  to  Be  Distinguished. 

§  1278.  First  Element  of  a  Preference — Depletion  of  Insolvent  Fund. 

§  1279.  Entirely  Fictitious   Transactions. 

S  1280.  Performance  of  Labor  in  Payment  of  Debt. 

§  1281.  Liens  Given  within  Four  Months  in  Fulfillment  of  Promise  Made  before. 

§  1282.  No  Preference  by  "Judgment"  unless  Judgment  Operates  to  Create 
Lien  or  Otherwise  to  Appropriate  Property. 

§  1283.  Giving  of  Check  or  Note  Not  Preference;  but  Paying  of  It  Is. 

§  1284.  Payment  Actually  Made,  Not  to  Be  Applied  to  Evade  Preference 
Statute. 

§  1285.  Payment  by  Bankrupt  of  Own  Note  Discounted,  Preference. 

§  1286.  Return  of  Loan  Made  for  Specific  Purpose,  Not  Preference. 

§  1287.  Discounting  of   Bankrupt's   Note,   Not   Preference. 

^  1388.  Payments  by  Sureties  and  Endorsers  of  Bankrupt,  Not  Preferences. 

§  1289.  Payment,  by  Maker,  of  Note  Discounted  by  Bankrupt. 

§  1290.  Depletion  of  Partnership  Assets  Where  Partnership  Not  in  Bankruptcy 
but  Assets  Being  Administered  in  Bankruptcy  of  Member. 

§  1291.  Conversely,  Depletion  of  Individual  Estate  Not  Preference  in  Partner- 
ship Bankruptcy. 
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§  1392.  Whether  Liens 'upon  or  Other  Transfers  of  Exempt  Property,  Prefer- 
ences. 

§  1293.  Transfers  of  Property  That  Might  Have  Been  Claimed  Exempt  but 
Not  Claimed. 

§  1294.  Property  Transferred  to  Be  Such  as  Otherwise  Would  Have  Belonged 
to  Estate. 

§  1295.  Mere  Exchanges  of  Property,  Changes  in  Form  and  Transfers  Based 
on  Present  Consideration,  Not  Preferences. 

§  1296.  Net  Result  after  Becoming  Insolvent  and  within  Four  Months,  the  Test. 

§  1297.  Deposits  in  Bank  Subject  to  Check. 

§  1298.  Surplus  of  Collateral  Applied  by  Pledgee  on  Other  Claims. 

§  1299.  Any  Kini  of  Property  May  Be  Subject  to  Preference. 

§  1300.  <Any  Method  of  Depleting  Assets,  Sufficient:  Indirect  Preferences. 

§  1301.  Purchaser  from  Bankrupt  Using  Purchase  Price  to  Pay  Ofif  Preferential 
Liens. 

§  1302.  Return  of  Goods  to  Seller  Where  No  Right  of  Rescission  Exists,  Pref- 
erence. 

§  1303.  Transfers  to  Indemnify  Sureties  and  Other  Indirect  Preferences. 

§  1304.  Second  Element  of  a  Preference — Claim  Must  Have  Been  That  of 
Creditor — Preference  Implies  Advantage  Accruing  by  Transfer  to  a 
"Creditor." 

§  1305.  Preferential' Transfer  Distinguished  from  Fraudulent  Transfer. 
•§  1306.  Paying  Of?  Liens  on  Exempt  Property — When  Not  Preference. 

§  1307.  Return  of  Goods  to  Seller  Where  Right  of  Rescission  Exists,  Not 
Preference. 

§  1308.  One  Benefited  Must  Hold  Provable  Claim,  Else  Not  Preference. 

§  1309.  Payments  or  -yOther  Transfers  on  Claims  for  Personal  Injury,  etc..  Not 
Preferences. 

§  1310.  Payments  or  Other  Transfers  Made  to,  or  Enuring  to  Benefit  of.  Sure- 
ties, Endorsers,  -etc.,  of  Bankrupt  Even  before  Principal's  Default  or 
before  Payment  by  Sureties — Preferences. 

§  1311.  Payments  or  Other  Transfers  to  Present  Owners  of  Claims,  Preferences 
to  Both  Present  Owner  and  Also  to  Transferror,  if  Transferror  Re- 
mains  Bound  as   Surety  or   Endorser. 

§  1312.  Selling  Out  to  Remaining  Partner,  Not  Preference  to  Individual  Cred- 
itors. 

§  1313.  When  Stock  Broker's  Customer  Becomes  "Creditor." 

§  1314.  Third  Element  of  Preference— Creditor's  Claim  Must  Have  Been  Pre- 
Existing  Debt. 

§  1315.  Cash  Transactions,  Not  Preferences. 

§  1316.  Bona  Fide  Sales,  whether  Cash  or  Credit,  Not  Preferences. 

§  1317.  Payment  of  Current  Rent,  Not  Preferences. 

§  1318.  Payment  of  Interest  in  Advance,  Not  Preference. 

§  1319.  Present  Transfers  to  Secure  Future  Advances,  Not  Preferences. 

§  1320.  Mere  Exchanges  of  Property  or  Security,  Not  Preferences. 

§  1321.  But  if  New  Securities  Exceed  Value  of  Old,  Preference  Arises. 

§  1322.  If  Securities  Remain  Same  but  Indebtedness  Secured  Increased  by 
Antecedent  Debts,   Preference   as   to   Antecedent   Indebtedness. 

§  1323.  If  Securities  and  Debt  Both  Increased  but  Increase  of  Debt  Be  for 
Present   Consideration,    No   Preference   Arises. 

§  1324.  Withdrawal  of  Old  Security  and  Substitution  of  New  Must  Be  Con- 
temporaneous. 

§  1325.  Payment  of  Secured  Debt,  Thereby  Releasing  Securities. 
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§  1326.  Liens  or  Other  Transfers,  Partly  on  Present  Consideration,  Partly  on 

Past,  Not  Wholly  Void  but  Valid  Pro  Tanto. 
§  1327.  Protection  of  Liens  Given  on  Presently  Passing  Consideration,   etc. 
§  1328.  Fourth  Element  of  a  Preference — Debtor  Must  Have  Made  "Transfer" 

or  "Procured"  or  "Suffered"  Judgment — Preference  Implies  Voluntary 

Action  on  Debtor's  Part,  and  Change  of  Title  Thereby, 
§  1329.  Voluntary  Action  of  Debtor  Requisite  to  Preference  by  "Transfer."' 
§  1330.  Definition  of  "Transfer."' 
§  1331.  Payments  of  Money  "Transfers." 

§  1332.  "Transfer""  Includes,  Also,  Pledge,  Mortgage,  Gift,  Security,  etc. 
§  1333.  Performance  of  Labor  Not  "Transfer."" 

§  1334.  When  "Transfer"'   Consummated,   Where   Recording  "Necessary." 
§  1335.  "Procuring""  or  "Suffering""  Judgment. 

§  1336.  Warrants  of  Attorney  to  Confess  Judgment,  Continuing  Consents. 
§  1337.  Debtor's  Voluntary  Action  Not  Implied  in  Preferences  by  Judgments. 
§  1338.  Payment  of  Proceeds  of   Execution  Sale  to  Creditor  Sufficient  without 

Debtor"s  Voluntary  Action. 
§  1339.  Fifth  Element  of  Preference — Preference  Implies  Inteflt  of  Transferror 

to  Apply  on  Debt. 
§  1340.  Intent  to  Apply, on  Debt  to  Be" Distinguished  from  Intent  to  Prefer. 
§  1341.  Bankrupts  Deposit  in  Bank. 

§  1342.  Sixth  Element  of  Preference — Preference  Implies  Insolvency  of  Debtor. 
§  1343.  Definition  of  Insolvency  under   Present  Act. 
§  1344.  Property   Fraudulently   Disposed   of,    Nat   to    Be   Counted. 
§  1345.  But    Equity    of    Redemption    Counted,    if    Fraudulent    Conveyance    by 

Way  of  Security. 
§  1346.  Property  Preferentially  Conveyed  as  Security  Not  Excluded. 
§  1347.  Exempt  Property  Counted. 

§  1348.  Partnership,  Not  Insolvent,  unless  All 'Partners  Insolvent. 
§  1349.  Property  to  Be  Taken  at  "Fair  Valuation."' 
§  1350.  "Fair  Valuation"'  Not  Value  at  Sacrifice  Sale. 
§  1351.  Market  Value,  as  "Fair  Valuation." 
§  1352.  "Fair  Valuation"  Where  Bankrupt  "Going  Concern,"  Not  "Scrap"   nor 

"Wrecker's"  Value. 
§  1353.  "Fair  Valuation'"  of  Choses  in  Action  and  Intangible  Property. 
§  1354.  Admissions  of  Insolvency  by  Bankrupt   Not  Competent  against  Creditor. 
§  1355.  Bankrupts  Books  Admissible. 

§  1356.  Schedules  Inadmissible  against  Preferred  Creditor. 
§  1357.  Inventory  and  Appraisement  in  Bankruptcy,  whether  Admissible. 
§  1358.  Whether  Sale  by  Receiver  in  State  Court  or  by  Trustee  in  Bankrurtcy, 

Competent. 
§  1359.  Referee^s  Allowance  of  Claims,  whether  Admissible. 
§  1360.  Admissions  of  Agent,  as  to  Insolvency  of  Principal. 
§  1361.  Return    of    Execution    Unsatisfied,    whether    Prima    Facie    Proof    In- 
solvency. 
§  1362.  Adjudication  as  Res  Adjudicata  on  Question  of  Insolvency. 
§  1363.  Ordinary   Rules   Apply  in   Proof   of   Insolvency. 
§  1364.  Date  of  Insolvency  and  "Fair  Valuation""  Date  Immediately  Preceding 

Transfer. 
§  1365.  Debts  Owing  but  Not  Yet  Due  Included  -in  Bankrupt's  Liabilities. 
§  1366.  Whether  Contingent  Liabilities  Counted  in  Determining  Insolvency. 
§  1367.  Seventh   Element   of   Preference — Transfer   or    Recording   within    Four 

Months  before  Filing  of'  Petition. 
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§  1368.  Preferences  Obtained  before  Four  Months  Not  Voidable. 

§  1369.  Nature  of  Limitation. 

§  1370.  Agreements  for  Liens  Not  Effective  until  within  Four  Months,  Voidable. 

§  1371.  "After-Acquired  Property"  Taken  Possession  of  by  Mortgagee  within 
Four  Months. 

§  1372.  Equitable  Liens  Not  Requiring  to  Be  Recorded,  Good. 

§  1373.  State  Law  Governs  as  to  Time  Agreements  for  Liens,  and  Taking  of 
Possession  or  Recording  Take  Effect  as  Transfers. 

§  1374.  Mere  Exchanges  of  Equal  Value  within  Four  Months,  Not  Preferences. 

3  1375.  Four   Months — -How   Computed. 

§  1376.  Preferences  Made  before  Act  Passed,  Voidable. 

§  1377.  May  Be  Made  after  Filing  Petition  if  before  Adjudication. 

§  1378.  After  Adjudication,  No  Preference. 

§  1379.  Preferences   as   Affected  by   Recording. 

§  1380.  Where  Recording,  etc..  Not  Required,  Preference  Dates  from  Actual 
Transfer. 

§  1381.  Whether,  Where  Not  "Required,""  Dates  from  Taking  of  Notorious,  Ex- 
clusive, etc.,  Possession. 

§  1383.  Where  "Required"  Only  as  to  Bona  Fide  Purchasers  and  Encum- 
brancers. 

§  1383.  Where  State  Law  Does  Not  "Require"  Recording,  but  Merely  "Per- 
mits" It. 

§  1384.  Preferences  as  Affected  by  Taking  Possession  within  Four  Months 
under  Unfiled  Mortgages,  or  Mortgages  Covering  Afcer-Acquired 
Property. 

§  1385.  Eighth  Element  of  Preference — Transfer  Must  Give  Creditor  Greater 
Percentage  than  Other  of  Same   Class. 

§  1386.  If  No  Net  Decrease  of  Indebtedness  during  Four  Months,  No  Prefer- 
ence. • 

§  1387.  Who  Are  in  "Same  Class." 

§  1388.  Preferences  among  Priority  Creditors. 

§  1389.  Actual  Receipt  of  Like  Percentage  by  Other  Creditors  Not  Essential  to 
Exoneration  from  Charge  of  Preference,  if  Enough   Left. 

i  1390.  Modes  of  Proving  This  Element. 

§  1391.  Transfer  Not  Necessarily  to  Creditor  nor  Agent  if  Benefit  Accrues  to 
Creditor. 

§  1393.  But  Either  Actual  Receipt  or  Actual  Benefit  Requisite. 

§  1393.  Resume. 

g  1394.  Voidable    Preferences. 

g  1395.  Ninth  Additional  Element  Requisite  to  Make  Preference  Voidable — 
Creditor  Must  Have  Had  "Reasonable  Cause  to  Believe"  Preference 
Intended. 

5  1396.  Existence  of  Reasonable  Cause,  Question  of  Fact. 

g  1397.  Preferential  Transfer  Not  Necessarily  Fraudulent. 

§  1398.  Creditor  Need  Not  Actually  Know,  nor  Actually  Believe. 

§  1399.  Sufficient  if  Circumstances  Such  as  to  Raise  Inference  of  Belief  on 
Creditor's   Part. 

§  1400.  Cause  for  Belief  Not  Simply  That  Preference  Given,,  but  Intended. 

§  1401.  Belief  of   Existence   of  Intent   May   Be   Presumed. 

§  1403.  Reasonable  Cause  for  Belief  of  Insolvency  Requisite. 

§  1403.  Also  of  All  Other  Elements  of  Preference. 

g  1404.  Reasonable  Cause  for  Belief  Preference  Intended  Involves  Reasonable 
Cause  for  Belief  Debtor  Knew  His  Insolveiicy. 
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«  1405.  Whether  Intent  of  Bankrupt  to  Prefer  Need  Be  Shown. 

^  1406.  At  Any  Rate  Existence  of  Actual  Intent  to  Prefer,  Proved  by  Circum- 
stantial Evidence,  or  by  Presumptions. 

§  1407.  Mere  Cause  to  Suspect  Insolvency  Not  Enough. 

§  1408.  Mere  Giving  of  Unusual  Security  Insufficient. 

§  1409.  Mere  Nonpayment  of  Claim  Long  Past.  Due,  nor  Frequent  Duns,  nor 
Broken  Promises,  Insufficient. 

§  1410.  Failure  to  Investigate  No  Excuse  Where  Facts  Sufficient  to  Put  on 
Inquiry. 

;§  1411.  Ca,use  for  Belief  Not  Necessarily  That  of  Person  Receiving — May 
Be  That  of  Person  Benefited. 

§  1412.  Agent's  Knowledge  Imputed  to  Principal. 

§  1413.  Except  When  Agent  Acting  for  Own  Interest. 

■§  1414.  Whether  Public  Corporations  Chargeable  with  "Reasonable  Cause  for 
Believing." 

S  1415.  Whether  Purchaser  at  Trustee's  Sale  Entitled  to  Set  Aside  Preferential 
Encumbrances  on  Property  Purchased. 

§  1416.  Right  of  Preferred  Creditors  to  Offset  New  Credit. 

.§  1417.  Right  Distinguished  From  Offset  under  §  68. 

§  1418.  Basis  of  Right. 

J  1419.  Net  Result,  as  to  Enrichment  of  Estate  after  Insolvency,  Test. 

§  1430.  Where  Entire  Transaction  Occurs  within  Four  Months  and  after  In- 
solvency, No  Preference. 

;§  1421.  Distinct  Transactions  with  Same  Creditor  within  Four  Months,  Not 
Severed. 

§  1432.  Subsequent  Credit,  to  Extent  of  Security  Given,  Not  Offset. 

§  1423.  Goods  Purchased  by  Subsequent  Credit  Must  Go  to  Enrich  Estate. 

■^  1434.  Creditor  Must  Have  Acted  in  Good  Faith  in  Acquiring  Offset. 

S  1425.  Payments  upon  Purchases  on  Subsequent  Credit  Not  Themselves  Pref- 
erences. ' 

§  1426.  "Innocently"  Received  Preferences  before  Amendment  of  1903.  . 

§  1437.  "Surrender  of  Preferences"  as  Prerequisite  to  Allowance  of  Claim. 

5  1438.  But  Lien,  Itself  Not  Preference,  Not  Denied  Validity  because  Prefer- 
ence on  District  Transaction  Not  Surrendered. 


§  1439.  Second  Branch  of  Trustee's  Peculiar  Title  and  Rights  Conferred  by 
Bankruptcy  Act — Nullification  of  Liens  by  Legal  Proceedings. 

§1430.  Void,  Irrespective  of  Constituting  Acts  of  Bankruptcy. 

§  1431.  Void,  Irrespective  of  Constituting  Preferences. 

§  1432.  Void,  Irrespective  of  Consent  or  Permission  of  Debtor. 

§  1433.  Void,   Though  Judgment  Not   Dischargeable. 

§  1434.  Void,   Irrespective   of   Creditor's   Knowledge   of  Debtor's   Insolvency. 

§  1435.  Invalidating  of  Liens  Obtained  by  Legal  Proceedings  Distinguished 
from  Barring  of  Debt  by  Bankrupt's  Discharge. 

§  1436.  Void,  However,  Only  as  to  Trustee,  Not  as  to  Other  Lienholders. 

I  1437.  First  Element  Requisite  to  Nullify  Lien  by  Legal  Proceedings — Must 
Be  Lien  by  Legal  Proceedings. 

?  1438.  Liens  from  All  Courts   Equslly  Nullified. 

§  1439.  All  Kinds  of  Liens  by  Legal  Proceedings  Nullified. 

§  1440.  Including  Lien  Acquired  by   Creditors  by   General  Assignments. 

%  1441.  Including  Statutory  Suits  in  Behalf  of  All  Creditors  for  Setting  Aside 
Fraudulent  or  Preferential  Transfers  Prohibited  by  State  Law. 


660  REMINGTON    ON   BANKRUPTCY. 

§  1443.  "Legal  Proceedings"  Must  Have  Operated  to  Create  Lien. 

§  1443.  Unfounded   Replevin   Actions. 

§  1444.  Legal  Proceedings  Not  Themselves  Creating  Liens  but  Merely  Enforc- 
ing Pre-Existing  Rights  or  Liens  Not  Affected. 

§  1445.  Lien  Valid  in  Part,  and  Void  as  to  Balance. 

§  1446.  Receiverships,  etc..  May  Operate  to  Crea'te  "Liens  by  Legal  Proceed- 
ings." 

§  1447.  Second  Element  Requisite  to  Nullify  Lien  by  Legal  Proceedings — Lien- 
Obtained  upon  Property  Which  Otherwise  (Save  and  Except,  etc.V 
Would  Go  into  Bankrupt's  Estate. 

S  1448.  "Judgment"  Means  Judgment  Lien,  Not  Judgment  Itself. 

§  1449.  Judgments  Whose  Liens  Annulled,  yet  Valid  for  Other  Purposes,  as 
Res  Adjudicata,  etc. 

§  1450.  Lien  by  Legal  Proceedings  Indirectly  Effected. 

§  1451.  Third  Element  to  Nullify  Lien — Lien  Must  Have  Been  Obtained  withiru 
Four  Months  Preceding  Filing  of  Petition. 

§  1452.  Obtained  after  Filing  of  Petition  Not  Nullified  by  §  67  "i"  Though  Per- 
haps  Otherwise  Void. 

§  1453.  Whether  Lien  Obtainable  by  Legal  Proceedings  after  Filing  Bankrtiptcy 
Petition.  ' 

8  1454.  Computation  of  Time. 

§  1455.  Attachment  or  Other  Lien  Effected  before  Four  Months,  but  Judgment 
Not  Rendered  until  within,  Lien  Good. 

§  1456.  But  Where  State  Court  Attempts  Further  Distribution. 

§  1457.  Conversely,  Suit  Started  before  but  Lien  Obtained  within  Pour  Months, 
Lien   Falls. 

§  1458.  Likewise  Levy  within  Four  Months  on  Judgment  Rendered  before. 
Annulled. 

§  1459.  State  Law  Controls  as  to  Nature  of  Lien,  Time  Takes  Effect,  Abandon- 
ment, etc. 

§  1460. _  Fourth   Element  to  Nullify  Lien — Insolvency. 

§  1461.' Fifth  Element  to  Nullify  Lien— Debtor  Must  Eventually  Be  Adjudged' 
Bankrupt. 

§  1462.  Invalidity  of  Liens  by  Legal  Proceedings  Ultimately  Rests  on  Basis  of 
Preference. 

§  1463.  Clause  "F"  of  §  67  Supersedes  Clause  "C"  Where  in  Conflict. 

§  1464.  Clause  "F"  Applies  to  Voluntary  Bankruptcies  as  Well  as  to  Involuntary.. 

§  1465.  Does  Not  Impair  Obligations  of  Contract  nor  Divest  Vested  Rights. 

§  1466.  Operates  Only  on  Liens   Obtained  before  Filing  of  Petition. 

§  1467.  On   Adjudication,    Invalidating  of   Lien   Relates    Back  to   Inception. 

§  1468.  Lien  Absolutely  Void  and  Falls  of  Itself. 

S  1469.  Nevertheless   Creditors  Not  to  Sit  by.  Else  Estopped. 

§  1470.  Requisite  to  Bring  Situation  to  Notice  of  Court  or  Officer  Seeking  to- 
Enforce  Lien. 

8  1471.  May  Come  into  Court  Where  Lien  Obtained  and  Ask  for  Surrender. 

5  1473.  Comity  Requires  Resort  First  to  Court  Wherein  Lien  Obtained. 

§  1473.  Bankruptcy  Court  May  Enjoin. 

§  1474.  Or  May   (after  Adjudication)   Issue  Order  to  Surrender. 

§  1475.  Trustee  May  Replevin. 

§  1476.  Or  May  Sue  State  Court's  Officer  for  Money  Had  and  Received. 

§  1477.  Where  Sheriff  Already  Paid  Over  Proceeds  to  Execution  Creditor  Latter 
becomes   Adverse   Party,   Not   to   Be   Summarily   Dealt  with. 

§  1478.  And  Recovery  Only  to  Be  Had  on  Other  Grounds  than  §  67  (f). 
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5  1479.  Proceeds  of  Execution  or  Attachment  Sale  in  Sheriff's  Hands  Pass  to 

Trustee.  i 

§  1480.  Or  Property  Itself  May  Be  Pursued  and  Recovered. 
§  1481.  Bona  Fide  Purchasers  at  Legal  Sales  Protected. 
§  1482.  Purchaser  Has  Burden  of  Proof  of  Bona  Fides. 
§  1483.  Sheriff  Paying  Over  Proceeds  before  Filing  of  Petition   Protected. 
§  1484.  But  Perhaps  Liable  if  Pays  after  Petition  Filed. 
§  1485.  Lien  for  Costs   Falls  with   Rest. 
§  1486.  Sheriff  No   Right  to   Retain   Creditor's   Costs,   nor  to   Retain   Property 

Till  Costs  Paid. 
§  1487.  Creditor  May  Prove  Claim  Where  Lien  Nullified,  also  Costs. 
§  1488.  Creditor  Whose  Lien  Nullified  under  No  Duty  to  Keep  Officer  in  Pos- 
session. 
■§  1489.  Preservation  of  Lien  for  Benefit  of  Estate. 
5  1490.  Costs  of  Court  Remain  Lien  in  Cases  of  Preservation. 
§  1491.  Order  of  Preservation   Requisite. 

■§  1493.  Lien  Not  Preserved  Is  Void  as  to  Other  Lien  Holders  on  Same  Prop- 
erty. 


§  1493.  Third    Branch    of   Trustee's    Peculiar   Title    and    Rights    Conferred   by 

Bankruptcy   Act — Fraudulent   Transfers    within    Four    Mopths. 
■§  1494.  Prima  Facie  Case  without  Proof  of  Transferee's  Participation. 
§  1495.  But  Transferee's  Good  Faith  and  Valuable  Consideration,  Defense, 
i  1496.  What  Constitutes  "Good   Faith." 

■§  1497.  Section  67   (e)   Not  Applicable  to  Mere  Preferential  Transfers. 
§  1498.  And  Trustee  Must  Show  Bankrupt's  Actual  Fraud. 
I  1499.  Transfer  Must  Have  Been  within  Four  Months. 

DIVISION  4. 

■§  1500.  Protection  of  Liens  Which  Are  Not  in  Contravention  of  Act. 

^  1501.  Is  Converse  of  Avoidance  of  Liens  Opposed  to  Act. 

§  1502.  Lien  within  Four  Months  Valid  if  Other  Essentials  Exist. 

§  1503.  First   Essential   to   Protection   of   Lien — Unless     Both    Parties    Guilty, 

Lien  Protected. 
1  1504.  What  Constitutes  "Good  Faith." 
i  1505.  Second  Essefitial  to  Protection  of  Lien — Not  to  Be  Given  and  Accepted 

in  Contemplation  of  Bankruptcy  or  in  Fraud  of  Act. 
i  1506.  Third  Essential  to  Protection  of  Lien — "Present  Consideration." 
5  1507.  Fourth  Essential  to  Protection  of  Lien — Recording  Where  State  Law  so 

Requires  "to  Impart  Notice." 
^  1508.  Chattel  Mortgages  and  Conditional  Sales  Contracts,  Withheld  for  Time 

but  Filed  before  Bankruptcy. 
5  1509.  Chattel  Mortgages  Covering  Future-Acquired  Property. 

DIVISION  5.  J 

S  1510.  Rights  of  Creditor  against  Sureties  of  Bankrupt,  etc. 

5!  15U.  Applies  to  Secondary  Liability  on  Obligation  Itself,  Not  to  Sureties  in 
Court  Proceedings — Attachment  and  Appeal  Bonds  Released  if  Lia- 
bility Dependent  on  Judgment. 
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§  1512.  Creditor  Entitled  to  All  Remedies  against  Sureties. 

§  1513.  Conversely,  Rights  and  Defenses  of  Sureties  of  Bankrupt,  Not  Aflfected. 

§  1514.  Right  to  Retain  Indemnity  Given  at  Signing  Unaffected. 

§  1515.  No  Duty  on  Creditor  to  Prove  Claim  against  Bankrupt  Principal.  , 

§  1516.  Right  of  Surety  or  Endorser  to  Prove  Creditor's  Claim  against  Bank- 
rupt Principal. 

§  1517.  Where  Creditor  Refuses  to  Let  Surety  Have  Written  Instrument  to 
Attach  to'  Proof,  Surety  Not  Released. 

§  1518.  Unless   Surety  Offers  to  Indemnify  Creditor  against  Expense. 

§  1519.  Creditor  Entitled  to  Prove  against  Both  Principal  and  Surety  Where 
Both  Bankrupt. 

§  1530.  But  Bankrupt  Estate  Not  to  Pay  Two  Dividends  on  Same  Claim. 

§  1531.  Creditor  Receiving  Dividends  Out  of  Maker's  Estate  First,  May  Prove 
Only  for  Unpaid  Balance  against  Surety. 

§  1532.  Creditor  Receiving  Dividends  Out  of  Surety's  Estate  First,  .  Surety 
Entitled  to  Subrogation  to  Creditor's  Claim  against  Maker's  Estate 
in  Proportion  to  Dividend  Paid  by  Surety. 

§  1533.  Discharge  of  Bankrupt  Principal,  Equivalent  to  Return  of  Execution 
Unsatisfied. 

§  1524.  Staying  Discharge  and  Permitting  Creditor  to  Take  Judgment  to  Fix 
Liability  on  Surety. 

§  1137.  General  Discussion  and  Complete  Statement  of  Trustee's 
Title. 1 — The  trustee's  title  and  right  to  assets  is  a  threefold  sub- 
ject :  The  trustee  succeeds  to  the  bankrupt's  title  and  stands  in  his 
shoes  and  takes  the  property,  in  cases  unaffected  by  any  fraud  of 
the  bankrupt  towards  creditors,  in  the  same  plight  and  condition 
in  which  the  bankrupt  held  it  and  subject  to  all  equities  and  rights 
imposed  upon  it  in  the  hands  of  the  bankrupt,  except  where  there 
has  been  some  transfer  or  encumbrance  of  the  property  or  seizure 
of  it  by  legal  process,  void  as  against  the  trustee  by  some  positive 
provision  of  the  bankrupt  act. 

But  in  cases  affected  by  the  fraud  of  the  bankrupt  towards  cred- 
itors, as  also  where  there  has  been  some  transfer  or  encumbrance 
of  the  property  void  as  to  creditors  by  state  law  for  want  of  record 
or  otherwise,  the  trustee  succeeds  to  the  rights  of  any  creditor 
qualified  by  the  state  law  to  avoid  the  transfer  or  encumbrance  or 
to  take  advantage  of  the  fraud. 

1.  Bankr.  Act,  §  70  (a):  "The  trustee  of  the  estate  of  a  bankrupt,  upon  his- 
appointment  and  qualification,  and  his  successor  or  successors,  if  he  shall  have 
one  or  more,  upon  his  or  their  appointment  and  qualification,  shall  in  turn  be 
vested  by  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he 
was  adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  property  which  is  exempt,, 
to  all  (1)  documents  relating  to  his  property;  (3)  interests  in  patents,  patent 
rights,  copyrights,  and  trade  marks;  (3)  powers  which  he  might  have  exercised 
for  his  own  benefit,  but  not  those  which  he  might  have  exercised  for  some 
other  persons;  (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have 
transferred  or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him." 

See  Bankr.  Act,  §§  70  (e);  67  (a);  67  (e),  (c),  (f);  60  (a),  (b). 
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And  in  addition  thereto  the  trustee  has  the  peculiar  rights  con- 
ferred by  the  special  provisions  of  the  bankrupt  act,  to  avoid  pref- 
erential and  fraudulent  transfers  and  liens  obtained  by  legal  pro- 
ceedings within  the  four  months  preceding  the  bankruptcy. 

§  1138.  Section  70  (a)  to  Be  Construed  with  Cognate  Sections — 
Trustee  Gets  More  than  Bankrupt's  Title  and  Rights.^The  statute, 
in  §  70  (a),  declares  that  the  title  taken  by  the  trustee  is. the  title  that  the 
bankrupt  had,  but  this  clause  must  be  read  in  conjunction  with  other  sec- 
tions of  the  statute  and  with  two  other  parts  of  the  same  section,  otherwise 
a  wholly  insufficient  idea  of  the  complete  title  and  rights  of  the  trustee 
vrill  be  had.2 

It  is  tirue  the  title  which  the  trustee  takes  is  that  of  the  bankrupt.  But 
his  rights  are  those  of  the  bankrupt  and  more.  He  has,  by  the  positive 
provision's  of  the  Act,  the  further  rights  which  any  creditor  had  by  State 
law  at  the  time  of  the  bankruptcy,  to  set  aside  fraudulent  transfers  or  liens 
and  to  expose  the  resultant  title  of  the  bankrupt.  In  addition  thereto  he  has 
the  special  rights  conferred  by  the  bankruptcy  law  itself  in  protection  of 
the  insolvent  estate  and  its  preservation  as  a  trUst  fund  for  the  benefit  of 
all  creditors,  namely,  the  peculiar  rights  of  avoiding  preferential  transfers 
and  liens  obtained  by  legal  proceedings  within  the  four  months  preceding 
the  bankruptcy. 

That  the  trustee's  rights  are  not  restricted  to  those  of  the  bankrupt  will 
become  evident  as  the  subject  is  developed.  Indeed,  were  it  not  so,  the 
Bankruptcy  Act  would  be  a  menace  to  the  commercial  community  instead 
of  a  safeguard  of  it;  for  upon  bankruptcy  the  remedies  available  to  cred- 
itors are  suspended  and  are  superseded,  with  certain  exceptions,  by  those 
available  to  the  trustee.  Thus  (except  in  certain  exceptional  circum- 
stances) the  creditors  may  no  longer  pursue  the  debtor's  property  in  their 
own  right ;  therefore,  it  would  be  most  disastrous  were  the  trustee  not  given 
the  right  to  continue  the  pursuit  of  it  in  the  ways  that  were  being  availed 
of  by  creditors  at  the  time  of  the  bankruptcy. 

Beasley  v.  Coggins,  13  A.  B.  R.  358,  48  Fla,  215:  "Section  70  (e)  was  intended 
to- provide  simply  that  the  trustee  in  bankruptcy  should  have  the  same  right  to 
avoid  conveyances  as  was  possessed  by  creditors,  or  any  of  them,  and  this  with 
especial  reference  to  the  Statute  of  13  Elizabeth.  Under  the  Bankruptcy  Act, 
when  one  is  thereunder  adjudged  a  bankrupt,  creditors  are  not  permitted  to 
attack  fraudulent  conveyances  of  their  debtor,  made  more  than  four  months 
of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could  not  do  so,  then  the 
act  would  constitute  a  device  to  permit  fraudulent  conveyances  to  take  effect 
with  impunity,  in  case  they  are  successfully  concealed  for  the  specified  four 
months.  It  is  only  by  holding  that  the  trustee  is  subrogated  to  the  rights  of 
creditors  against  a  fraudulent  conveyance  that  full  effect  and  operation  can  be 

2.    In  re  Thorp,  13  A.  B.  R.  302  (D.  C.  Va.). 
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given  to  the  Statute  of  13  Eliz.  against  fraudulent  conveyances,  from  which  our 
statute  is  substantially  taken." 

In  re  Garcewich,  8  A.  B.  R.  152,  115  Fed.  87  (C.  C.  A.  N.  Y.):  "It  is  not  the 
meaning  of  the  present  Act  that  the  institution  of  proceedings  in  bankruptcy 
should  secure  immunity  to  the  title  of  fraudulent  vendors  or  mortgagors,  and 
deprive  creditors  of  a  resort  to  property  out  of  which,  but  for  the  proceeding, 
they  could  have  satisfied  their  claims." 

This  clause  70  (a),  then,  giving  the  trustee,  by  operation  of  law,  the 
bankrupt's  title,  should  be  read  in  conjunction  with  certain  other  parts  of 
the  statute,  namely,  in  conjunction  with  subdivision,  or  rather  class  (4), 
of  the  same  clause  of  this  §  70,  giving  the  trustee  title  also, 

"to  all  property  transferred  by  him  (the  bankrupt)  in  fraud  of  his  creditors." 

Also  in  conjunction  with  clause  (E)  of  §  70,  authorizing  the  trustee  to 
avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  creditor  of 
such  bankrupt  might  have  avoided,  which  reads  as  follows : 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
,  any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  prop- 
erty so  transferred,  or  its  value,  from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication." 

AI90  in  conjunction  with  class  (5)  of  §  70  (a)  : 

"Property  which  at  the  time  of  the  filing  of  the  petition,  the  bankrupt  could 
by  any  means  have  transferred  or  which  could  have  been  levied  upon  and  sold 
under  judicial  process  against  him." 

In  re  Garcewich,  8  A.  B.  R.  153,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "Section  70. 
declares  in  express  terms  that  the  title  of  the  bankrupt  shall  vest  in  the  trustee 
to  'all  property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him.'  That  language  is  sufficiently  comprehensive  to  vest  the 
trustee  with  title  to  all  property  of  the  bankrupt  as  against  the  fraudulent  title 
of  another." 

And  in  conjunction  with  clause  (a)  of  §  67  which  provides  that, 

"Claims  which  for  want  of  record  or  other  reasons  would  not  have  been  valid 
liens  as  against  the  claims  of  any  creditor  of  the  bankrupt  shall  not  be  liens 
against  his  estate." 

And  in  conjunction  with  clause  (e)  of  §  67  which  reads: 

"That  all  conveyances,  transfers,  assignments  or  encumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under 
the  provisions  of  this  act  subsequent  to  the  passage  of  this  act  and  within  fpur 
m-onths  prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose  on  his 
part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them,  shall  be  null  and 
void  as  against  the  creditors  of  such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration;  and  all  property  of  the  debtor  con- 
Teyed,  transferred,  assigned,  or  en'cumbered  as  aforesaid  shall,  if  he  be,  adjudged 
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a  bankrupt,  and  the  same  is  not  exempt  from  execution  and  liability  for  debts 
by  the  law  of  his  domicile,  be  and  remain  a  part  of  the  assets  and  estate  of  the 
bankrupt  and  shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors."  "And  all  conveyances,  transfers,  or  incumbrances  of  his  property 
made  by  a  debtor  at  any  time  within  four  months  pricfr  to, the  filing  of  the  peti- 
tion against  him,  and  while  insolvent,  which  are  held  hull  and  void  as  against  the 
creditors  of  such  debtor  by  the  laws  of  the  State,  Territory,  or  District  in  which 
such  property  is  situate,  shall  be  deemed  null  and  void  under  this  Act  against 
the  creditors  of  such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit 
of  the  creditors  of  the  bankrupt." 

And  finally  in  conjunction  with  §§  60  and  67  (c)  and  (f)  of  the  Act 
ifclative  to  voidable  preferences  and  nullified  liens  obtained  by  legal  pro- 
ceedings within  the  four  months  preceding  the  bankruptcy. 

State  Bk.  v.  Cox,  16  A.  B.  R.  36,  143  Fed.  91  (C.  C.  A.  Ills.):  "The  formal 
title  of  the  bankrupt  to  the  estate  passes  to  the  trustee  (70a)  'by  operation  of 
law'  as  of  the  date  of  adjudication,  but  the  trustee  is  vested  as  well  under  sub- 
divisions (4)  and  (5)  with  property  transferred  in  fraud  of  creditor*,  and  'prop- 
erty which  prior  to  the  filing  of  the  petition'  the  bankrupt  'could  by  any  means 
have;  transferred'  or  which  might  have  been  levied  upon  and  sold.  Thus  the 
narrow  construction  of  the  first-mentioned  provision,  which  is  sought  for  escape 
from  liability  for  the  plain  violation  of  the  Act  through  the  seizure  in  question, 
not  only  ignores  these  succeeding  and  comprehensive  clauses,  but  it  would 
nulHfy  the  terms  and  entire  policy  of  the  act  for  the  protection  of  creditors 
against  spoliation  of  estates  subject  to  bankruptcy  proceedings." 

Now,  it  is  fundamental  in  law  that  a  debtor  cannot  himself  avoid  his  own 
fraudulent  conveyance,  this  being  so  because  the  fraudulent  conveyance 
gives  a  good  title  against  him  and  no  court  will  listen  to  his  plea  for  de- 
claring it  null  nor  let  him  so  stultify  himself  as  to  say  he  transferred  it 
fraudulently  and  now  wants  it  back.  So  it  is  only  creditors  who  can  avoid 
fraudulent  conveyances,  although  in  a  qualified  sense  the  debtor  still  has 
the  title. 

Andrews  v.  Mather,  9  A.  B.  R.  299,  134  Ala.  358:  "Although  property  which 
has  been  fraudulently  conveyed  ceases  to  belong  to  the  grantor,  so  far  as  any 
claim  he  himself  can  set  up  is  concerned,  yet  the  law  regards  property  which 
has  been  fraudulently  conveyed  as  still  the  property  of  the  grantor,  so  far  as 
creditors  are  concerned.  The  assignee  in  bankruptcy  is,  an  officer  created  for 
the  benefit  of  creditors,  and  he  is  permitted  to  regard  property  fraudulently 
conveyed  in  the  same  way  in  which  creditors  are  permitted  to  regard  it." 

Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R.  466,  473,  122  Fed.  593  (C.  C.  A. 
Va.):  "As  between  the  bankrupt  and  his  fraudulent  grantee,  the  bankrupt  has 
no  title  and  to  give  any  effect,  or  even  meaning  to  Clause  4  (§  70)  we  must 
construe  the  words  'title  of  the  bankrupt'  as  between  the  bankrupt  and  his 
creditors." 

Compare,  inferentially,  to  same  effect,  Bardes  v.  Bank,  4  A.  B.  R.  175,  175 
U.  S.  526:  "It  was  argued  for  the  appellant  that  the  clause  cannot  apply  to  a 
case  like  the  present  one,  because  the  bankrupt  could  not  have  brought  a  suit 
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to  set  aside  a  conveyance  made  by  himself  in  fraud  of  his  creditors.  But  the 
clause  concerns  the  jurisdiction  only,  and  not  the  merits,  of  a  case;  the  forum. 
in  which  a  case  may  be  tried,  and  not  the  way  in  which  it  must  be  decided;  the 
right  to  decide  the  case,  and  not  the  principles  which  must  govern  the  decision. 
The  bankrupt  himself  could  have  brought  a  suit  to  recover  property,  which  he 
claimed  as  his  own,  agaiilst  one  asserting  an  adverse  title  in  it;  and  the  in- 
capacity of  the  bankrupt  to'  set  aside  his  own  fraudulent  conveyance  is  a  matter 
affecting  the  merits  of  such  an  action,  and  not  the  jurisdiction  of  the  court  to- 
entertain  and  determine  it." 

Likewise  an  unrecorded  or  defectively  recorded  mortgage  or  other  vol- 
untarily given  lien  upon  the  bankrupt's  property  is  always  good  between 
the  parties;  so  that,  again,  it  is  only  as  to  creditors  that  unrecorded  liens 
are  void.  So  when  the  statute,  in  §  70  (a),  says  the  trustee  shall  be  vested 
with  the  title  of  the  bankrupt,  the  provision  must  not  be  thought  to  limit 
the  trustee's  rights  to  the  mere  rights  of  the  bankrupt. 

As  long  as  other  sections  of  the  Act  give  the  trustee  greater  rights 
than  merely  those  that  might  be  asserted  by  the  bankrupt,  the  statute  must 
be  construed  to  mean  that  he  takes  the  bankrupt's  title  and  rights  and  in. 
addition  thereto  takes  more — takes  also  the  rights  of  creditors. 

The  Bankruptcy  Act,  itself,  then,  gives  the  trustee  by  §  70  (a)  not  only 
the  bankrupt's  own  title,  but  also  expressly  vests  in  him,  by  §  70  (b)  (4), 
title,  to  all  property  transferred  by  the  bankrupt  in  fraud  of  creditors,  and, 
by  §  70  (e),  gives  him  the  right  to  clear  away  from  the  bankrupt's  title  to 
property  all  fraudulent  transfers  of  such  title  which  any  creditor  might, 
imder  State  law,  have  avoided ;  and,  by  §  67  j^a),  gives  him  the  right  to  clear 
away  from  the  bankrupt's  title  to  property  all  liens  that  would  for  any 
reason  not  have  been  valid  liens  against  the  claims  of  creditors  under  State 
law  had  there  been  no  bankruptcy;  all  which  rights  are  in  addition  to  the 
peculiar  rights  conferred  on  the  trustee  by  the  special  provisions  of  the 
Bankruptcy  Act  relative  to  avoiding  preferential  transfers  and  liens  ob- 
tained by  legal  proceedings  within  the  four  months  preceding  the  bank- 
ruptcy. , 

§  1139.  Local  Law  Determines  Effectiveness  of  Transaction  to 
Accomplish  Transfer  of  Title,  Also  Time  Title  Passes. — In  all  the 

several  branches  of  the  discussion  of  the  trustee's  title  and  rights,  whether 
they  be  those  derived  as  the  successor  of  the  bankrupt  or  of  the  creditors, 
or  be  those  independently  conferred  by  the  special  provisions  of  the  bank- 
ruptcy act  itself,  it  is  to  be  borne  constantly  in  mind  that  the  state  law 
determines  the  efficiency  of  acts  and  transactions  to  effect  the  "transfer  of 
title  of  the  property  involved  and  also  the  time  of  the  passing  of  title. 

And  the  reason  of  the  rule  is  obvious.  The  Bankrupt  Act  does  not 
seek  to  give  creditors  through  the  trustee  in  bankruptcy  any  greater  rights 
in  each  State  than  they  would  have  without  the  Law,  except  where  it  con- 
fers upon  the  trustee  the  peculiar  rights  granted  by  its  special  provisions 
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relative  to  preferences,  legal  liens  and  fraudulent  conveyances  obtained 
within  the  four  months  preceding  bankruptcy.  The  essential  nature  of  the 
transfer  or  seizure,  as  to  its  eflfectiveness  in, each  case  to  transfer  title  is, 
in  pursuance  of  the  same  tlitory,  left  to  the  rules  of  property  of  the  State, 
so  that  it  is  possible,  even  with  regard  to  the  peculiar  rights  conferred  by 
the  Act  relative  to  preferences,  legal  liens  and  fraudulent  conveyances 
within  four  months,  that  what  will  amount  to  a  voidable  bankruptcy  pref- 
erence in  one  State  will  not  amount  to  a  voidable  bankruptcy  preference  in 
another  State,  and  that  what  will  amount  to  a  void  lien  by  legal  proceed- 
ings in  one  State  will  not  amount  to  a  void  lien  in  another  State,  the  power 
of  the  particular  transaction  in  each  instance  to  eflfect  a  transfer  of  title, 
and,  incidentally,  the  time  such  transfer  of  title  shall  be  considered  as  hav- 
ing taken  place  and  the  kinds  of  property  affected  thereby,  being  left  to  the 
rules  of  property  of  each  State.  This  is  the  basis  of  the  distinction  in 
Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516. 

Thus,  it  is  quite  possible  in  accordance  with  the  rule  of  Fairbanks  z*. 
Thompson,  that  precisely  the  same  facts  in  one  State  might  lead  to  different 
results  in  another  State,  depending  in  great  degree — even  in  regard  to  the 
peculiar  titles  conferred  by  the  Bankruptcy  Act  itself  as  aforesaid — upon 
the  effectiveness  of  those  facts  to  transfer  title  in  the  several  instances. 

In  other  words,  the  nature  of  the  transaction,  that  is  to  say,  whether  for 
instance,  it  amounts  to  a  sale  or  bailment  or  pledge  or  mortgage  or  some 
other  transfer  of  property,  or  whether  sufScient  delivery  has  been  made 
to  pass  title,  or  whether-  recording  or  filing  of  an  instrument  be  required 
and,  if  so,  as  to  whom  it  will  be  void  for  lack  of  recording,  etc.,  etc.,  is  to 
be  determined  by  State  law  and  the  Bankruptcy  Law  will  take  it  as  so  de- 
termined. 

However,  after  the  State  law  has  once  settled  the  nature  of  the  trans- 
action, once  determined  whether  the  facts  are  sufficient  to  constitute  a 
transfer  of  title,  and,  if  so,  the  time  the  transfer  takes  effect  and  the  prop- 
erty affected  thereby,  then  the  Bankrupt  Act  may  forthwith  step  in  and  de- 
clare whether  it  is  a  voidable  preference  or  a  nullified  legal  lien. 

§  1140.  Also  Governs  Validity,  Except  Where  Peculiar  Rights  as 
to  Preferences,  Liens  by  Legal  Proceedings,  etc. — Conferred  by  Act 
Itself,  Involved.- — Where  not  affected  by  the  peculiar  provisions  of  the 
Bankruptcy  Act,  the  law  of  the  State  will  control  in  bankruptcy  as  to  the 
v.alidity  of  mortgages  and  other  liens,  and  as  to  ownership  and  other  in- 
terests in  property .3 

.3.  Dodge  V.  Norlin,  13  A.  B.  R.  176,  133  Fed.  363  (C.  C.  A.  Colo.).  Compare 
similar  rule  as  to  allowability  of  claims,  ante,  §  780.  Young  v.  Upson,  8  A.  B. 
R.  377,  115  Fed.  192  (D.  C.  N.  Y.) :  Statute  making  presumptively  fraudulent, 
assignments  of  "goods  and  chattels"  not  accompanied  with  delivery,  does  not 
apply  to  assignments  of  book  accounts  as  collateral. 

In  re  Tjce,  15  A.  B.  R.  97,  139  Fed.  58  (D.  C.  Pa.) ;  In  re  Beede,  14  A.  B.  R. 
597,  138  Fed;  441  (D.'  C.  N.  Y.) ;  In  re  Gosch,  9  A.  B.  R.  613  (D.  C.  Ga.),  re- 
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Thompson  v.  Fairbanks,  13  A.  B.  R.  442,  196  U.  S.  516:  "The  Supreme  Court 
of  the  United  States,  in  determining  the  validity  of  a  chattel  mortgage  covering 
after-acquired  property,  will  accept  as  decisive  the  settled  law  of  the  State  in 
which  the  mortgage  was  given,  as  established  by  the  decisions  of  its  highest 
Courts." 

Hiscock  z;.  Varick  Bk.,  18  A.  B.  R.  6,  206  U.  S.  28:  "The  contracts  of  pledge 
were  made,  executed  and  to  be  performed  in  the  State  of  New  York,  and  the 
rights  of  the  parties  were  governed  by  the  law  of  that  State.  No  preference 
under  the  Bankruptcy  Act  was  alleged  or  proved,  nor  was  there  any  allegation 
or  proof  that  the  pledge  of  the  securities  was  in  fraud  of  the  rights  of  the 
creditors  or  trustee.  The  questions  of  the  extent  and  validity  of  the  pledge 
were  local  questions,  and  the  decisions  of  the  courts  of  New  York  are  to  be 
followed  by  this  court." 

Hewitt  V.  Berlin  Machine  Wks.,  11  A.  B.  R.  709,  194  U.  S.  296:  "And  the 
circuit  court  of  appeals,  adhering  to  that  decision,  held,  in  this  case,  that,  inas- 
much as  by  the  New  York  statute,  a  conditional  sale  such  as  that  in  question 
was  void  only  as  against  subsequent  purchasers  or  pledgees  or  mortgagees  in 
good  faith,  the  district  court  was  right  and  affirmed  the  judgment.  We  concur 
in  this  view." 

In  re  Gait,  13  A.  B.  R.  579,  120  Fed.  443  (C.  C.  A.  Ills.):  "The  law  of  the 
State  of  Illinois  with  respect  to  conditional  sales,  as  expounded  by  its  Supreme 
Court,  runs  counter  to  the  grea^t  weight  of  authority,  but  has  become  a  ru^e  of 
property  in  that  State,  and  we  are  bound  to. observe  it." 

In  re  Shirley,  7  A.  B.  R.  303,  112  Fed.  301  (C.  C.  A.  Ohio):  "The  law  of 
Ohio  is  controlling  upon  the  Federal  court  in  questions  arising  upon  the  validity 
of  chattel  mortgages  given  and  filed  in  that  State  upon  property  therein." 

In  re  Antigo  Screen  Door  Co.,  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A.  Wis.): 

versed,  on  other  grounds,  in  12  A.  B.  R.  149,  126  Fed.  627  (C.  C.  A.  Ga.);  In  n 
Sheets  Ptg.  &  Mfg.  Co.,  14  A.  B.  R.  668  (D.  C.  Ohio);  In  re  Dry  Dock  Co., 
16  A.   B.   R.  328   (C.   C.   A.   N.  Y.). 

In  re  Thackara  Mfg.  Co.,  15  A.  B.  R.  258,  140  Fed.  126  (D.  C.  Pa.),  where 
the  lien  of  an  execution  levy  was  held  in  accordance  with  state  law  to  be 
vitiated  by  use  as  security  to  compel  payments  by  judgment  debtor, 
rather  than  as  satisfaction  by  sale  and  application  of  proceeds.  Mor- 
gan V.  Nat'l  Bk.,  16  A.  B.  R.  644,  145  Fed.  466  (C.  C.  A.  W.  Va.).  Also,  in  re 
McArdle,  11  A.  B.  R.  358,  126  Fed.  443  (D.  C.  Mass);  where  it  was  held,  that 
the  mortgagee  of  the  bankrupt's  liquor  license  was  not  entitled  to  the  pro- 
ceeds of  the  sale  of  the  liquor  license  sold  by  the  trustee;  since  the  police 
authorities   refused  to  recognize  the  right  to  mortgage  the  license.  ' 

In  re  McKay,  16  A.  B.  R.  238  (D.  C.  N.  Y.),  as  to  whether  income  of  a 
spendthrift  trust  passes  to  the  trustee. 

In  re  Noel,  14  A.  B.  R.  725,  137  Fed.,  694  (D.  C.  Md.),  wherein  it  was  held 
that  a  State  statute  requiring  mortgages  to  be  recorded  within  six  months  of 
their  execution  cannot  be  evaded  by  making  new  mortgages  every  six  months 
as  renewals  and  keeping  them  all  off  the  records,  although  none  are  more  than 
six  months  old  until  replaced  and  although  the  last  one  is  recorded  within  six 
months  of  its  execution  and  before  bankruptcy.  Also,  Deland  v.  Miller,  11  A.  B. 
R.  744,  119  Iowa  368;  In  re  Josephson,  8  A.  B.  R.  423  (D.  C.  Ga.),  as  to  record- 
ing; In  re  Kellogg,  7  A.  B.  R.  623,  113  Fed.  120  (D.  C.  N.  Y.,  affirming  6  A.  B. 
R.  389);  In  re  Rogers  &  Woodward,  13  A.  B.  R.  82,  132  Fed.  560  (D.  C.  Vt); 
In  re  Smith  &  Shuck,  13  A.  B.  R.  105,  132  Fed.  301  (D.  C.  Iowa);  In  re  Mullen, 
4  A.  B.  R.  224,  101  Fed.  413  (D.  C.  Mass.) ;  impliedly,  Allen  v.  Hollander,  11  A. 
B.  R.  756,  128  Fed.  159  (C.  C.  A.  Mass.). 

In  re  Greene,  13  A.  B.  R.  507,  134  Fed.  137  (D.  C.  Conn.):  In  this  case  it 
was  held,  that  the  formalities  as  to  recording,  etc.,  are  to  be  determined  by  the 
law  of  the  State  where  the  property  is  located  and  not  by  that  of  the  residence 
of   the   oarties. 
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"We  must  accep^t  as  decisive  the  settled  law  of  the  State  in  which  these  chattel 
mortgages  were  given  with  respect  to  their  validity." 

In  re  First  Nat'I  Bk.  of  Canton,  14  A.  B.  R.  180,  135  Fed.  63  (C.  C.  A.  Ohio): 
"In  determining  the  validity  of  a  chattel  mortgage,  this  court  will  endeavor  to 
follow  the  settled  law  of  the  State  in  which  the  transaction  occurred." 

In  re  Butterwick,  13  A.  B.  R.  536,  131  Fed.  371  (D.  C.  Pa.) :  "The  trustee 
does  not  stand  simply  in  the  shoes  of  the  bankrupt  but  is  invested  with  the 
.  rights  of  his  execution  creditors.  *  *  *  This  is  to  be  determined  by  the 
local  law." 

In  re  Heckathorn,  16  A.  B.  R.  467,  144  Fed.  499  (D.  C.  Pa.):  "This  is  a 
Pennsylvania  transaction  and  is  governed  by  local  law.  *  *  *  The  trustee 
in  any  such  controversy  is  invested  with  the  rights  of  creditors.  *  *  *  He  is 
not  limited,  like  an  assignee  under  the  State  law,  who  is  merely  a  representative 
of  the  debtor." 

In  re  Car  &  Loco.  Wks.,  14  A.  B.  R.  333  (D.  C.  Ills.) :  "Whether  the  peti- 
tioner is  entitled  to  delivery  of  the  locomotives  is  one  of  Illinois  law,  the  place 
where  the  work  was  to  be  done  and  the  delivery  made." 

In  re  Worth,  12  A.  B.  R.  560,  130  Fed.  927  (D.  C.  Iowa):  "The  notes  of 
the  receiver,  being  Iowa  contracts,  and  payable  in  Iowa,  are  to  be  governed 
by  the  laws  of  that  State  relating  to  usury." 

In  re  Rodgers,  11  A.  B.  R.  90,  125  Fed.  169  (C.  C.  A.  Ills.,  reversed,  on  other 
grounds,  sub  nom.  Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  102,  198  U.  S.  380): 
"Although  the  rule  is  otherwise  in  other  States  with  respect  to  conditional 
sales  we  are  in  duty  bound  to  defer  to  the  law  of  the  State  in  respect  of  prop- 
erty within  that  State." 

In  re  Miller  &  Brown,  14  A.  B.  R.  439,  135  Fed.  868  (D.  C.  Pa.) :  "In  cases 
of  this  character,  the  local  law  governs,  the  title  of  the  trustee  being  determined 
by  the  question  whether  the  arrangement  with  regard  to  the  property  is  good 
as  against  creditors.  If  it  is,  the  property  may  be  reclaimed;  but  if  not,  it 
cannot  be." 

Zartman  v.  Nat'I  Bk.,  16  A.  B.  R.  152,  159,  106  App.  Div.  406:  "If  the  law  in 
this  State  coincided  with  that  of  the  State  of  Vermont  the  authority  (Thomp- 
son V.  Fairbanks,  supra)  would  be  decisive,  but  as  we  have  concluded  other- 
wise the  case  is  not  applicable." 

In  re  Cunningham  v.  Germ.  Ins.  Bk.,  4  A.  B.  R.  367  (C.  C.  A.  Ky.) :  "And 
the  Court  of  Appeals  of  Kentucky,  whose  decisions  in  reference  to  the  con- 
struction of  the  statutes  of  the  State  in  relation  to  incorporations  and  the 
scope  of  the  powers  derived  therefrom,  we  are  required  to  follow,  has  recognized 
and  adopted  these  propositions  as  applicable  to  the  corporations  of  that  State." 

As  decided  by  the  highest  court  of  the  State.* 

In  re  Andrae  Co.,  9  A.  B.  R.  135,  117  Fed.  Rep.  561  (D.  C.  Wis.) :  "The  law  of 
a  State  as  interpreted  by  its  highest  court  governs  the  validity  of  the  lien  of 
chattel  mortgage  executed  therein,  if  it  does  not  fall  within  the  preferences, 
inhibited  by  the  Bankruptcy  Act." 

In  re  Josephson,  8  A.  B.  R.  423,  116  Fed.  404  (D.  C.  Ga.) :  "As  to  a  chattel 
mortgage  not  recorded,  the  State  law  not  requiring  recording  and  the  mortgage 

4.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516;  In  re  Gait,  ri 
A.  B.  R.  579,  130  Fed.  64  (C.  C.  A.  Ills.);  In  re  Rogers  &  Woodward,  13  A.  B. 
R.  82,  83,  133  Fed.  560  (D.  C.  Vt.) ;  Dodge  v.  Norlin,  13  A.  B.  R.  176,  133  Fed. 
363  (C.  C.  A.  Colo.);  Dolle  v.  Cassell,  14  A.  B.  R.  53,  135  Fed.  53  (C.  C.  A. 
Ohio,  reversed,  on  other  grounds,  in  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633, 
201  U.  S.  344). 
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not  being  withheld  from  record  by  agreement  not  given  to  hinder,  delay  nor 
defraud  creditors." 

In  re  Worth,  12  A.  B.  R.  573,  130  Fed.  927  (D.  C.  Iowa) :  "The  construction 
■of  the  local  statute  by  the  highest  court  of  the  State  is,  under  the  familiar  rule, 
■controlling  upon  the  federal  courts  of  that  State." 

Contra,  In  re  Hull,  8  A.  B.  R.  302,  115  Fed.  858  (D.  C.  Vt.) :  "The  decision 
of  the  Supreme  Court  of  the  United  States  that  a  chattel  mortgage  under 
which  the  mortgagor  has  the  right  to  sell  and  replace  goods  to  be  included  in 
the  mortgage  is  fraudulent  as  matter  of  law  and  void  as  to  other  creditors, 
must  be  followed  by  the  bankruptcy  court  although  the  highest  State  court  had 
determined  that  such  a  mortgage  is  good  and  valid."  But  see  editor's  note  to 
In  re  Hull  and  compare  the  later  case  of  In  re  Rodgers  &  Woodward,  13  A.  B. 
R.  82,  132  Fed.  560-  (D.  C.  Vt.).      ' 

Or  as  interpreted  by  the  higher  federal  courts  in  previous  decisions.^ 

And  it  is  held  in  other  cases  that  where  the  question  depends  upon  a 
rule  of  distribution  in  equity  or  of  preference  among  various  claimants  to 
funds  in  the  hands  of  the  court  for  distribution  in  accordance  with  equi- 
table principles,  the  Federal  decisions  control,  and  not  those  of  the  State 
where  the  contract  was  made.^ 

Likewise  the  Federal  Courts,  administering  the  general  law  of  equity, 
as  accepted  in  England,  and  as  generally  accepted  in  this  country,  may  rec- 
<^nize  and  establish  an  equitable  claim  within  the  purview  of  the  general 
rules  of  equity,  though,  under  the  decisions  of  the  State  Court,  it  has  no 
status  under  the  local  law.'' 

But  where  there  is  no  authoritative  rule  on  the  subject  in  the  State  Law 
then  the  general  rules  of  law  will  apply.* 

In  re  Peasley,  14  A.  B.  R.  496,  137  Fed.  190  (D.  C.  N.  H.) :  "Federal  courts 
administer  the  general  law  of  equity  with  respect  to  a  subject  upon  which  there 
is  no  positive  or  express  rule  of  local  law.'' 

And  it  is  held,  in  some  cases,  that  where  common  law  and  not  statutory 
law  is  involved,  the  Federal  courts  are  not  bound  to  follow  the  State  de- 
cisions.^ 

And  it  is  the  law  of  the  place  of  the  performance  of  a  contract  that 
governs,  not  that  of  the  place  of  its  making.  i° 

Thus  the  local  law  governs  as  to  recording  ;ii  and  other  formalities  such 

5.  Instance,  In  re  Burnham,  15  A.  B.  R.  549,  140  Fed.  926  (D.  C.  N.  Y). 

6.  Plow  Co.  V.  McDavid,  14  A.  B.  R.  653,  137  Fed.  190  (G.  C.  A.  Mo  ) 

7.  James  v.  Gray,  12  A.  B.  R.  573,  131  Fed.  401  (C.  C.  A.  Mass.). 

8.  Compare,  analogously,  to  same  effect,  and  even  more  extreme,  recog- 
-nizing  claims  as  provable  under  general  ecfuity  rules  where  under  local  law 
they  had  no  status,  James  v.  Gray,  12  A.  B.  R.  573,  131  Fed.  401  (C.  C.  A. 
JVJciss.). 

9.  In  re  Hess,  14  A.  B.  R.  635,  138  Fed.  954  (Ref.  Pa.). 

10.  Union  Trust  Co.  v.  Bulkeley,  18  A.  B.  R.  43   (C.  C.  A.  Mich). 

11.  Instance,  In  re  Greene,  13  A.  B.  R.  504,  134  Fed.  137  (D.  C.  Conn.);  In  re 
Josephson,  8  A.  B.  R.  423,  ]   6  Fed.  404  (D.  C.  Ga.). 

Instance,  In  re  Rogers  &  Woodward,  13  A.  B.  R.  82,  132  Fed.  560  (D.  C. 
Vt.) :     Instrument  sufficiently  executed  and  recorded  for  chattel  mortgage  but 
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as  those  required  by  statute  as  to  sales  of  rnerchandise  in  bulk.^^ 

Also,  local  law  governs  as  to  pleading  the  statute  of  limitations  as 
fraudulent  real  estate  transfers  ;i3  likewise,  as  to  part  performance  taking 
transaction  out  of  the  statute  of  frauds  ;i*  thus,  as  to  chattel  mortgages  co 
€ring  after-acquired  property;  the  State  law  determining  when  the  lien  is 
be  considered  as  attaching,  whether  at  the  date  of  the  chattel  mortgage 
of  the  acquisition  of  the  property  ;i^  thus,  also,  as  to  who  are  meant  by  t 
term  "creditors"  when  applied  to  unrecorded  liens  under  State  statute 
thus,  as  to  the  effect  of  withholding  mortgages  from  record  ;i''  and  as 
the  validity  of  powers  of  sale  in  chattel  mortgages. ^^ 

insufficiently  for  real  estate  mortgage  does  not  fix  lien  on  lessee's  buildings  : 
movable  from  premises  where  State  law  holds  leaseholds  to  be  real  estate. 

Instance,  In  re  Gosch,  12  A.  B.  R.  149,  126  Fed.  627  (C.  C.  A.  Ga.,  reversi 
■9  A.  B.  R.  610) :     Recording  of  conditional  sale  contract  within  30  days  of 
■"date,"  under  State  statute,  "date"  being  construed  to  be  ■date  of  delivery  of  t 
property,  not  of  the  contract. 

12.  Wright  V.  Hart,  14  A.  B:  R.  565   (N.  Y.  Ct.  App.,  reversing  13  A.  B. 
491). 

13.  In  re  Dunavant,  3  A'.  B.  R.  41,  96  Fed.  542  (D.  C.  N.  C). 

14.  In  re  Little  River  Lumber  Co.,  1  A.  B.  R.  482,  93  Fed.  585  (D.  C.  At 
affirmed  in  4  A.  B.  R.  313).  Instance,  conditional  sales  void  in  Pennsylvan 
In  re  Butterwick,  12  A.  B.  R.  536,  131  Fed.  371  (D.  C.  Pa.). 

15.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516. 

16.  See  post,  §  1209. 

17.  See  post,  §  1222. 

18.  See  post,  §  1258. 

Other  Instances  of  State  Law  Governing. — In  re  Jacobs,  1  A.  B.  R.  518  ( 
•C.  La.) :  Louisiana.  Civil  Code  throwing  burden  of  bona  fides  and  valua' 
consideration  upon  mortgagee  obtaining  mortgage  within  three  months  of  \ 
mortgagor's  failure.. 

In  re  McBride  &  Co.,  12  A.  B.  R.  81,  132  Fed.  285  (Ref.  N.  Y.) :  "Accord  a 
■Satisfaction"  upon  disputed  royalties  decided  in  accordance  with  New  Yc 
Law. 

In  re  Kellogg,  7  A.  B.  R.  623  (D.  C.  N.  Y.,  affirming  6  A.  B.  R.  389) :     Mo 
gage  on  real  estate  in  New  York  is  merely  a  chose  in  action,  giving  the  mo 
gagee  no  legal  estate  in  the  land  but  merely  a  lien  thereon  as  security  for 
debt. 

Gove  V.  Morton  Trust  Co.,  12  A.  B.  R.  297  (Sup.  Ct.  App.  Div.  N.  Y.) :  Ch 
tel  mortgage  not  filed  when  made  but  filed  within  four  months  preceding  bai 
ruptcy  of  mortgagor  and  made  in  pursuance  of  prior  agreement  made  at  ti 
money  loaned,  held  void  in  New  York.     If  any  judgment  creditor  existed, 
'though  no  levy  had  been  made  before  bankruptcy. 

Skillen  v.  Endelman,  11  A.  B.  R.  766,  39  Misc.  261,  79  N.  Y.  Supp.  413:  Ch 
tel  mortgage  statute  requiring  either  immediate  change  of  possession  or  i 
mediate  filing. 

In  re  Goldman,  4  A.  B.  R.  100,  102  Fed.  122  (D.  C.  N.  Y.):  Expiration 
bankrupt's  right  to  redeem  lands  sold  under  execution  cuts  off  the  truste 
right  of  redemption'  in  New  York. 

Young  V.  Upson,  8  A.  B.  R.  377  (D.  C.  N.  Y.) :     Chose  in  Action  (book 
counts  here)   not  within   N.    Y.   Statute  requiring   assignments   of   "goods   i 
chattels"  to  be  accompanied  with  actual  delivery. 

In  re  Austin,  13  A.  B.  R.  136  (D.  C.  Hawaii) :  No  attorney's  lien  on  procei 
of  judgment  in  Hawaii. 

Blumberg  z/.  Bryan,  6  A.  B.  R.  20,  107  Fed.  673  (C.  C.  A.  Ala.):  Wife  may 
adverse  claimant  in  Alabama. 

Hawk  V.  Hawk,  4  A.  B.  R.  463,  102  Fed.  679  (D.  C.  Ark.) :  Under  St 
statute  giving  to  wife,  on  divorce,  one-third  of  husband's  personalty,  sh^  i 
no  interest  in  his  bankrupt  estate  if  she  has  not  obtained  a  divorce  and  n 
not  have  its  distribrtion  enjoined  until  she  can  obtain  a  divorce. 
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§  1141.  Intervention  of  Creditors'  Rights  Causing  Modification  of 
Rule  That  Bankrupt's  Title  Taken.— In  applying  the  principle  of  the 
trustee's  succession  to  the  bankrupt's  title,  it  must  not  be  forgotten  that 
in  many  instances  where  it  is  said  the  bankrupt's  title  is  the  title  taken;  the 
rules  of  evidence  as  to  the  sufficiency  of  a  transaction  to  effect  a  change  of 
title,  etc.,  will  be  different  where  creditors'  rights  have  intervened  from 
what  it  would  be  were  the  bankrupt's  rights  alone  involved.  This  is  notably 
so  where  the  sufficiency  or  insufficiency  of  facts  to  constitute  a  delivery 
passing  title  is  involved ;  what  would  amount  to  a  sufficient  delivery  to  pass 
title  as  against  the  bankrupt  alone  might  be  insufficient  where  creditors' 
rights  have  intervened. ^^ 

§  1142.  Conversely,  Subject  of  Trustee's  Succession  to  Bank- 
rupt's Title  Involved  Also  in  That  of  Succession  to  Creditors' 
Title. — It  is  also  to  be  borne  in  mind  that  the  trustee  "stand's  in  the  bank- 
rupt's shoes"  not  only  when  the  trustee  has  not  succeeded  to  any  other  rights 
than  those  of  the  bankrupt  himself  but  also  frequently  when  he  is  sub- 
rogated to  the  creditors'  rights ;  for  oftentimes  creditors,  even  levying  cred- 
itors, must  "stand  in  the  bankrupt's  shoes."  Such  being  the  case,  there  is 
more  or  less  commingling  of  the  apparently  distinct  subjects  of  the  trustee's 
succession  to  the  bankrupt's  title  and  that  of  his  succession  to  the  creditors' 
rights  which  must  not  be  lost  sight  of  in  considering  particular  instances 
of  title. 

§  1143.  Subject  of  Trustee's  Title  and  Rights  Usually  Somewhat 
Involved  in  Kindred  Subject  of  What  Kind  of  Assets  Pass  to  Trus- 
tee.— The  subject  of  the  title  and  rights  of  the  trustee  is  necessarily  to  a 
greater  or  less  extent  involved  in  the  subject  of  the  kinds  of  assets  pass- 
ing to  the  trustee,  and  reference  should  be  made  to  the  cases  under  the 
latter  subject  in  order  to  get  a  complete  list  of  the  cases  involving  the  sub- 
ject of  the  Trustee's  Title  and  Rights. 

Division  1. 

Trustee's  Titi<e  and  Rights  as  Successor  to  Bankrupt's  Titi,e. 

§  1144.  First,  Trustee's  Title  and  Rights  as  Successor  to  Bank- 
rupt's Title. — The  trustee  succeeds  to  the  bankrupt's  title  and 
stands  in  his  shoes  and  takes  the  property,  in  cases  unaffected  by 
any  fraud  of  the  bankrupt  towards  creditors,  in  the  same  plight  and 
condition  in  which  the  bankrupt  held  it  and  subject  to  all  equities 
and  rights  imposed  upon  it  in  the  hands  of  the  bankrupt,  except 
where  there  has  been  some    conveyance    or    encumbrance    of  the 

19.  Allen  v.  Hollander,  11  A.  B.  R.  753,  128  Fed.  159  (D.  C.  Mass.);  In  re 
Car  &  Ivocomotive  Wks.,  14  A.  B.  R.  331,  134  Fed.  919  (D.  C.  Ills.). 
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property  or  seizure  of  it  by  legal  process,  void  as  against  the  trus- 
tee by  some  provision  of  the  Bankrupt  Act. 20 

Thompson  v.  Fairbanks,  13  A.  B.  R.  445,  19tf  U.  S.  516:  "Under  that  law 
[of  1867]  it  was  held  that  the  assignee  in  bankruptcy  stood  in  the  shoes  of  the 
bankrupt,  and  that  'except  where,  within  a  prescribed  period  before  the  com- 
mencement of  proceedings  in  bankruptcy,  an  attachment  has  been  sued  out 
against  the  property  of  the  bankrupt,  or  where  his  disposition  of  his  property 
was,  under  the  statute,  fraudulent  and  void,  his  assignees  take  his  real  and  per- 
sonal estate,  subject  to  all  equities,  liens,  and  encumbrances  thereon,  whether 
created  by  act  or  by  operation  of  law.'  Yeatman  v.  New  Orleans  Sav.  Inst., 
95  U.  S.  764.  See,  also,  Stewart  v.  Piatt,  101  U.  S.  731;  Hauselt  v.  Harrison, 
105  U.  S.  401.  Under  the  present  Bankrupt  -Act,  the  trustee  takes  the  property 
of  the  bankrupt,  i"n  cases  unaffected  by  fraud,  in  the  same  plight  and  condition 
that  the  bankrupt  himself  held  it,  and  subject  to  all  the  equities  impressed  upon 
it  in  the  hands  of  the  bankrupt,  except  in  cases  where  there  has  been  a  con- 
veyance or  encumbrance  of  the  property  which  is  void  as  against  the  trustee 
by  some  positive  provision  of  the  Act." 

York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  637,  201  U.  S.  344:  "Under  the  pro- 
visions of  the  Bankrupt  Act  the  trustee  in  bankruptcy  is  vested  with  no  better 
right  or  title  to  the  bankrupt's  property  than  belonged  to  the  bankrupt  at  the 
time  when  the  trustee's  title  accrued.  At  that  time,  the  right,  as  between  the 
bankrupt  and  the  York  Manufacturing  Co.,  was  in  the  latter  company  to  take 
the  machinery  on  account  of  default  in  the  payment  therefor.  The  trustee 
under  such  circumstances  stands  simply  in  the  shoes  of  the  bankrupt  and  as 
between  them  he  has  no  greater  right  than  the  bankrupt." 

In  re  New  York  Econornical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  514  (C. 
C.  A.  N.  Y.) :  "The  Bankrupt  Act  does  not  vest  the  trustee  with  "any  better 
right  or  title  to  the  bankrupt's  property  than  belongs  to  the  bankrupt  or  to  his 
creditors  at  the  time  when -the  trustee's  title  accrues.  The  present  Act  like  a'l 
preceding  bankrupt  acts,  contemplates  that  a  lien  good  at  that  time  as  against 
the  debtor  and  as  against  all  of  his  creditors  shall  remain  undisturbed.  If  it 
is  one  which  has  be'en  obtained  in  contravention  of  some  provision  of  the  act, 
which  is  fraudulent  as  to  creditors,  or  invalid  as  to  creditors  for  want  of  record, 
it  is  invalid  as  to  the  trustee;  and  if  it  was  one  which  was  invalid  as  to  some 
particular  creditor,  though  valid  as  to  other  creditors,  the  trustee  is  in  certain 
cases  subrogated  to  the  rights  of  that  creditor." 

In  re  Blake,  17  A.  B.  R.  669   (C.  C.  A.  Mo.):     "A  trustee  in  bankruptcy,  in 

20.  Balikr.  Act,  §  70  (a) :  "The  trustee  of  the  estate  of  &  bankrupt,  upon  his 
appointment  and  qualification,  and  his  successor  or  successors,  if  he  shall  have 
one  or  more,  upon  his  or  their  appointment  and  qualification,  shall  in  turn  be 
vested  by  operation  of  law  with  the  title  of  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  property  which  is  exempt,  to 
gjl     *     *     *>' 

Hewitt  V.  Berlin  Machine  Wks.,  11  A.  B.  R.  709,  194  U.  S.  296;  Humphrey  v. 
Tatman,  14  A.  B.  R.  75,  198  U.  S.  91;  (1867)  Donaldson  v.  Parwell,  93  U.  S.  631 
(1867)  Casey  v.  Cavaroc,  96  U.  S.  467;  obiter,  Linstroth  Wagon  Co.  v.  Ballew, 
18  A.  B.  R.  32,  149  Fed.  960  (C,  C.  A.  Tex.) ;  Bank  v.  Rome  Iron  Co.,  4  A.  B.  R, 
448,  102  Fed.  755  (C.  C.  A.  Ga.);  (1867)  Hauselt  v.  Harrison,  105  U.  S.  401 
In  re  Cutting,  16  A.  B.  R.  753,  145  Fed.  388  (D.  C.  N.  Y.);  instance,  Smith  d 
Mottley,  17  A.  B.  R.  867  (C.  C.  A.  Ohio);  In  re  Emslie,  4  A.  B.  R.  128,  102  Fed, 
291  (C.  C.  A.  N.  Y.);  In  re  Elmira  Steel  Co.,  5  A.  B.  R.  487,  109  Fed.  456 
(Special  Master  N.  Y.) ;  partially,  In  re  Kirby-Dennis  Co.,  2  A.  B.  R.  402,  95 
Fed.  166  (C.  C.  A.  Wis.);  partially.  In  re  Standard  Laundry  Co.,  8  A.  B.  R.  540, 
116  Fed.  476  (C.  C.  A.  Calif.). 

1  RemB-« 


674  REMINGTON    ON    BANKKUPTCY.  §    1144 

cases  unaffected  by  fraud,  and  wherein  no  attachments  nor  executions  have  been 
levied  upon  the  property  of  the  bankrupt  stands  in  the  shoes  of  the  latter  and 
has  no  higher  nor  better  rights." 

In  re  Garcewich,  8  A.  B.  R.  152,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "Under  the 
present  Bankrupt  Act,  as  under  previous  bankrupt  acts,  the  trustee  takes  the 
property  of  the  bankrupt,  in  cases  unaffected  by  fraud,  in  the  same  plight  and 
condition  that  the  bankrupt  himself  held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt,  except  in  cases  where  there  has 
been  a  conveyance  or  incumbrance  of  the  property  which  is  void  as  against  the 
trustee  by  some  positive  provision  of  the  act." 

Compare  [1841]  Winsor  v.  McClellan,  2  Story  492,  Fed.  Cas.  17,887  (C.  C. 
Mass):  "Now  the  principle  has  been  long  established  that  the  assignee  in 
bankruptcy  does  not  stand  in  the  position  of  a  purchaser,  nor  even  in  so  favor- 
able a  position  as  an  individual  creditor  may  stand.  2  Story,  'Eq.  Jur.,  §§  1228, 
1229,  1411;  Langton  v.  Horton,  1  Hare  549,  563;  Muir  v.  Schenck,  3  Hill,  228; 
Murray  v.  Lylburn,  2  Johns.  Ch.  441,  443;  Deac.  Bankr.  (Ed.  1827)  pp. -320,  321, 
ch.  10,  §  3.  The  assignee  in  bankruptcy  takes  the  property  of  the  bankrupt,  in 
cases  unaffected  by  fraud,  in  the  same  plight  and  condition  that  the  bankrupt 
himself  held  it,  and  subject  to  all  the  equities  which  exist  against  the  same  in 
the  hands  of  the  bankrupt.  This  was  clearly  laid  down  by  Lord  Hardwicke  in 
Brown  v.  Heathcote,  1  Atk.  160,  162,  and  has  ever  since  been  adhered  to,  not 
only  in  courts  of  equity,  but  also,  as,  the  case  of  Leslie  v.  Guthrie,  1  'Bing.  N.  C. 
697,  abundantly  shown,  at  law.  But  I  need  not  dwell  upon  this  point,  as  it  comes 
very  fully  under  consideration  in  the  case  of  Rand  z/.Winslow  (not  reported), 
at  the  last  October  term  of  the  Circuit  Court  in  Maine." 

[1867]  Yeatman  tj.  Institution,  95  U.  S.  764:  "The  established  rule  is  that, 
except  in  cases  of  attachment  against  the  property  of  the  bankrupt  within  a  pre- 
scribed tinle  preceding  the  commencement  of  proceedings  in  bankruptcy,  and 
except  in  cases  where  the  disposition  of  property  by  the  bankrupt  is  declared 
by  law  to  be  fraudulent  and  void,  the  assignee  takes  the  title,  subject  to  all 
equities,  liens  or  encumbrances  whether  created  by  operation  of  law  or  by  act 
of  the  bankrupt  which  existed  against  the  property  in  the  hands  of  the  bank- 
rupt." 

[1867]  Stewart  v.  Piatt,  101  U.  S.  731:  "He  takes  the  property  in  the  same 
'plight  and  condition'  that  the  bankrupt  held  it.  Winsor  v.  McLellan,  2  Story 
492."  "The  assignee  can  assert,  in  behalf  of  the  general  creditors,  no  claim  to 
the  proceeds  of  the  sale  of  that  property  which  the  bankrupts  themselves  could 
not  have  asserted  in  a  contest  exclusively  between  them  and  their  mortgagee." 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  259,  152  Fed.  123  (C.  C.  A.  Neb.): 
"A  trustee  in  bankruptcy  stands  in  the  shoes  of  the  bankrupt;  and  has  no  better 
title  than  he,  in  the  absence  of  fraud,  or  of  attaching  or  judgment  creditors  at 
the  time  of  the  filing  of  the  petition." 

Crosby  v.  Miller,  16  A.  B.  R.  814  (Ct.  Appl.  D.  C.) :  "The  assignee  under 
the  last  Bankruptcy  Act,  and  the  trustee  under  the  present  bankruptcy  law  takes 
only  such  title  as  the  bankrupt  had  subject  to  all  equities.  *  *  *  There  is 
no  doubt  that  the  trustee  under  the  present  law  takes  the  title  subject  to  all 
equities,  liens  or  encumbrances,  whether  created  by  operation  of  law  or  by 
the  bankrupt  which  existed  against  the  property  in  the  hands  of  the  bankrupt." 

[1841]  Mitchell  v.  Winslow,  2  Story  630,  Fed.  Cases  No.  9,673:  "The  present 
is  a  question  between  the  assignee  of  a  bankrupt,  acting  for  the  benefit  of  all 
the  creditors,  and  the  mortgagee,  claiming  title  under  his  mortgage.  *  *  * 
Now,  it  is  most  material  to  bear  in  mind  under  this  aspect  of  the  case,  that  it 
is  a  well-established  doctrine  that  (except  in  cases  of  fraud),  assignees  in  bank- 
ruptcy  take   only   such   rights   and   interests   as   the   bankrupt   himself   had   and 
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could  himself  claim  and  assert,  at  the  time  of  his  bankruptcy,  and  consequently 
they  are  affected  with  all  the  equities  which  would  affect  the  bankrupt  himself 
if  he  were  asserting  those  rights  and  interests.  This  was  expressly  laid  down  by 
Lord  Hardwicke  in  Brown  v.  Heathcote,  1  Atk.  160,  163,  where  he  said:  'The 
ground  that  the  court  go  upon- is  this:  that  assignees  of  bankrupts,  though  they 
are  trustees  for  the  creditors,  yet  stand  in  the  place  of  the  bankrupt,  and  they 
can  take  in  no  better,  manner  than  he  could.'" 

In  re  Hunt,  14  A.  B.  R.  423,  139  Fed.  286  (D.  C.  N.  Y.) :  "A  trustee  in  bank- 
ruptcy is  not  a  purchaser  in  good  faith  nor  does  he  occupy  the  position  of  such 
a  purchaser.  He  takes  the  property  of  the  bankrupt  in  cases  not  affected  by 
fraud  in  the  same  plight  and  condition  the  bankrupt  held  it  as  of  the  date  of 
the  adjudication  and  subject  tp  all  equities  impressed  on  it  in  the  hands  of  the 
"bankrupt  except  in  cases  where  there  has  been  some  conveyance  or  encumbrance 
Yoid  as  against  the  trustee,  made  so  by  some  positive  enactment  of  the  Bank- 
ruptcy Law.  *  *  *  He  takes  the  title  the  bankrupt  then  had,  no  more,  no 
less.  Section  70,  subd,  (a).  He  takes  title  to  such  property  charged  with  all  liens  and 
■equities  valid  against  the  bankrupt  unless,  as  just  stated,  they  are  made  void 
•or  voidable  by  some  positive  provision  of  the  Act.  But  in  some  cases  liens  may 
be  avoided  by  the  trustee  that  could  not  have  been  avoided  by  the  bankrupt  if 
the  bankruptcy  proceedings  had  not  intervened." 

Obiter,  Gove  v.  Morton  Trust  Co.,  12  A.  B.  R.  300  (Sup.  Ct.  N.  Y.  App.  Div.) : 
^'We  suppose  it  will  not  be  disputed  that  the  trustee  in  bankruptcy  takes  the 
property  of  the  bankrupt,  subject  to  all  liens  and  charges  against  it  which  might 
lie  enforced  except  for  the  provisions  of  the  Bankruptcy  Law." 

In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  293,  147  Fed  828  (D.  C.  Wis.): 
"By  this  provision  the  trustee  takes  no  better  title  than  the  bankrupt  had.  Liens 
which  were  at  that  time  valid  against  the  bankrupt  remain  undisturbed.  *  *  * 
A  trustee  in  bankruptcy  is  vested  with  no  better  right  than  the  bankrupt.  He 
does  not  take  property  sold  to  the  bankrupt  by  conditional  sale  with  a  reserva- 
tion of  title  in  the  vendor.  The  property  is  subject  to  all  equities  impressed  upon 
it  in  the  hands  of  the  bankrupt.  A  ruling  of  the  United  States  Circuit  Court 
of  Appeals  that  a  seizure  by  the  Bankruptcy  Court  operates  as  an  attachment 
and  an  injunction  for  the  benefit  of  all  the  persons  having  interests  in  the 
property  was  reversed  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  353,  15  Am. 
E.   R.  633." 

Partially,  In  re  Kellogg,  10  A.  B.  R.  10,  112  Fed.  53  (C.  C.  A.  N.  Y.) :  "The 
plaintiff,  as  trustee,  stands  in  the  shoes  of  the  bankrupt.  *  ♦  *  jjg  jg  (.jjg 
legal  representative  of  the  bankrupt." 

Partially,  In  re  MacDonald,  14  A.  B.  R.  804,  138  Fed.  463  (D.  C.  Conn.): 
"Upon  adjudication,  the  trustee  took  title  to  all  property  which  was  then  vested 
in  the  bankrupt,  subject  to  all  valid  claims,  liens  and  equities."  ^ 

Partially,  Duplan  Silk  Co.  v.  Spencer,  8  A.  B.  R.  375,  115  Fed.  689  (C.  C.  A. 
Penn.) :  "The  trustee  in  bankruptcy,  seeking  by  proceeding  at  law  to  enforce 
the  title  of  the  bankrupt  to  personal  property  so  situated  will  be  subject  to  all 
legal  and  equitable  claims  of  others  which  exist  against  the  bankrupt  not  in 
iraud  of  the  Bankrupt?  Law  or  the  rights  of  general  creditors." 

Partially,  In  re  Nicholas,  10  A.  B.  R.  296,  122  Fed.  299  (D.  C.  N.  Y.) :  "The 
trustee  in  bankruptcy,  on  his  appointment,  took  title  to  all  the  property  on  hand, 
subject  to  any  rights  of  the  appellant;  but  he  took  that  title  charged  with  all 
the  liens,  incumbrances  and  obligations  existing  against  it,  as  they  would  have 
existed  had  the  property  remained  in  the  hands  of  the  bankrupt,  and  he  took 
no  other  or  greater  interest  in-  the  property,  and  no  other  or  greater  rights  under 
the  contract,  than  the  bankrupt  himself  had." 
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The  trustee,  then,  is  bound  by  all  the  acts,  contracts  and  conditions  of 
the  bankrupt's  ownership  (except  such  as  were  invalid  as  against  some 
creditor  by  State  law,  or  are  void  by  the  peculiar  provisions  of  the  Bank- 
ruptcy Act  itself  relative  to  preferential  and  fraudulent  transfers  and  liens 
by  legal  proceedings  within  the  four  months)  and  the  trustee  has  all  the 
rights  and  is  entitled  to  make  all  the  defenses  the  bankrupt  has.  He  "stands 
(under  such  circumstances)  in  the  shoes  of  the  bankrupt.'' 

Thus,  if  no  circumstances  exist  that  would  have  entitled  a  creditor,  qual- 
ified under  the  State  law,  to  avoid  the  contract  of  the  bankrupt  or  the  lien, 
upon  his  property,  or  if  such  circumstances  exist'but  no  creditor  exists  who 
by  State  law  was  qualified  to  act,  and  if  there  was  no  preference  nor  lien 
obtained  by  legal  proceedings  nor  fraudulent  transfer  within  the.  four 
months  preceding  the  bankruptcy,  while  the  bankrupt  was  insolvent,  then 
the  trustee  is  bound  and  bound  solely  by  the  bankrupt's  contracts  and  trans- 
fers, and  this  is  so,  no  matter  how  onerous,  how  unprofitable,  how  im- 
provident or  unwise  they  may  have  been,  being  so  bound  to  the  same  extent 
the  bankrupt  himself  would  have  been  bdund.  His  claims  and  interests- 
in  property  are  subject  to  all  defenses,  counterclaims,  offsets,  liens  and 
rights  that  would  have  been  available  against  the  debtor  had  the  debtor  not 
been  adjudged  bankrupt. 


Property  Subject  to  Bankrupt's  SaeEs,  Mortgages,  Conveyances^  De- 
liveries, Bailments,  Contracts  and  Equitable  Liens. 

§  1145.  Bound  by  Bankrupt's  Sales,  Mortgages,  Deliveries,  Bail- 
ments, Contracts  and  Equitable  Liens. — Thus,  the  trustee  in  laying 
claim  to  property  is  bound  by  the  terms  of  the  bankrupt's  sales  or  convey- 
ances of  it  and  of  his  covenants,  contracts  and  acts  in  relation  thereto  as 
construed  by  state  law,  no 'matter  how  onerous,  unprofitable  or  unwise  they 
may  be — save  and  except,  always,  as  the  same  may  be  in  fraud  of  cred- 
itors' rights,  or  in  contravention  of  statute.^'^ 

§  1146.  Thus,  as  to  Setting  Apart  or  Delivery  Sufficient  to  Pass 
Title  to  Goods  Sold,  Pledged  or  in  Process  of  Manufacture;  and 
"Warehousing."- — Thus,  the  trustee  is  bound  by  the  sufficiency  or  insuffi- 
ciency under  State  law  of  a  setting  apart  by  the  bankrupt,  or  of  other  acts, 
to  pass  title  to  goods  sold  or  manufactured  ;22  likewise,  as  to  the  sufficiency 
of  facts  to  constitute  "warehousing."  Where  a  pant  of  the  bankrupt's 
premises  is  used  as  a  storage  warehouse,  under  the  name  of  an  independent 

21.  See  post,  §  1509. 

22.  Instance,  tagging  and  setting  apart  of  carriages  at  one  end  of  wagon 
shop:    Allen  v.  Hollander,  11  A.  B,  R,  755,  d28  Fed.  159  (D.  C.  Mass.). 

Instance,  setting  apart  of  locomotives  sold  but  in  process  of  repair:  In  re- 
Car  &  Locomotive  Wks.,  14  A.  B.  R.  331,  134  Fed.  919  (D.  C.  Ills.). 

Instance,  setting  apart  of  lumber  left  on  premises,  under  contract  of  sale  oi 
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warehouse  corporation,  and  warehouse  receipts  are  issued  on  the  bank- 
rupt's goods  therein,  such  facts  have  been  held  to  convey  a  good  title  to 
■the  pledgee,  no  fraud  being  shown.^^ 

§  1147.  Bankrupt's  Contracts  of  Purchase  or  Sale,  and  His  Mort- 
gages.— Likewise,  the  trustee  is  bound  by  the  terms  of  the  bankrupt's  pur- 
chases, sales  and  mortgages. 

Thus,  as  to  "sale  and  return,"  that  is  to  say,  a  contract  of  sale  with  right 
to  return  ;2*  likewise,  as  to  purchases  on  approval. ^^  Thus  as  to  chattel 
mortgages  and  other  securities  to  cover  a  floating  balance  of  indebted- 
ness ;2^  and,  as  to  the  validity  of  chattel  mortgages  ;2''  and,  as  to  after-ac- 
quired property  coming  under  a  mortgage. ^^  Again,  in  accordance  with 
this  rule  the  vendee's  equitable  interest  in  land  for  the  purchase  price  al- 
ready paid,  will  be  protected  where  the  seller's  bankruptcy  prevents  the 
seller  from  completing  the  contract. ^^  And  the  validity  and  effect  of  a  deed 
of  trust  securing  an  annuity  to  a  wife,  where  a  decree  for  alimony  was  sub- 
sequently changed  to  such  arrangement  by  agreement,  although  the  parties 
■Subsequently  remarried,  was  decided  in  accordance  with  the  bankrupt's 
tights  under  State  law ;  and  accumulated  interest  thereon  was  held  not  al- 
lowable.*" The  question  as  to  whether  a  certain  transaction  amounted  to 
a  "novation"  or  a  mere  substitution,  where  the  purchaser  of  a  plant  tocJic  up 
an  old  mortgage  and  gave  a  new  one  covering  more  property,  was  decided 
in  accordance  with  the  bankrupt's  rights  under  State  law.^^ 

Thus,  also,  as  to  whether  chattel  mortgages  are  void  for  indefiniteness 
lias  been  decided  in  accordance  with  the  state  law.^^ 

season's  output:     Stelling  v.  G.  W.  Jones  Lumber  Co.,  8  A.  B.  R.  531,  116  Fed. 
261  (C.  C.  A.  Wis.). 

Instance,  setting  apart  of  goods  with  statement  that  same  sold,  receipt  being 
given:     In  re  Sherman  Mfg.  Co.,  15  A.  B.  R.  740  (Ref.  Mass.). 

Instance,  goods  in  process  of  manufacturer:  In  re  MacDonald,  14  A.  B.  R. 
797,  138  Fed.  463   (D.  C.   Conn.). 

Instance,  sale  for  cash,  delivery  by  mistake  without  payment:  Southern  Pine 
Co.  V.  Savannah  Trust  Co.,  15  A.  B.  R.  618,  141  Fed.  803  (C.  C.  A.  Ga.). 
.  23.  Trust- Co.  &  Warehouse  Co.  v.  Wils'on,  14  A.  B.  R.  109,  198  U.  S.  530;  Bush 
■V.  Export  Storage  Co.,  14  A.  B.  R.  138  (U.  S.  C.  C.  Tenn.) ;  Love  v.  Export 
Storage  Co.,  16  A.  B.  R.  171  (C.  C.  A.  Tenn.);  contra,  Warehousing  Co.  v.  Hand, 
16  A.  B.  R.  49,  143  Fed.  32  (C.  C.  A.  Wis.);  contra,  In  re  Rodgers,  1]  A.  B.  R. 
79,  125  Fed.  691  (C.  C.  A.  Ills.,  reversed  for  lack  of  summary  jurisdiction  sub 
nom.  Bk.  v.  Title  &  Tr.  Co.,  14  A.  B.  R.  103,  198  U.  S.  280). 

24.  Instances,  In  re  -Miller  &  Brown.  14  A.  B.  R.  439,,  135  Fed.  868  (D.  C. 
Pa.);  In  re  Nicholas,  10  A.  B.  R.  291,  123  Fed.  299  (D.  C.  N.  Y.). 

25.  Instance,  In  re  Paper  Co.,  17  A.  B.  R.  121,  147  Fed.  858  (D.  C.  Pa.):  After 
delay  of  year  too  late  to  deny  title  in  bankrupt. 

26.  Instance,  In  re  Williams,  9  A.  B.  R.  731,  130  Fed.  38  (D.  C.  Ga.). 

27.  Instance,  In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  291,  147  Fed.  828  (D. 
C.  Wis.). 

28.  Instances,  In  re  S'entenne  &  Green  Co.,  9  A.  B.  R.  648,  120  Fed.  436  (D. 
C.  N.  Y.);  In  re  Adamant  Plaster  Co.,  14  A.  B.  R.  815,  137  Fed.  251  (D.  C.  N. 
Y.);  In  re  Dry  Dock  Co.,  16  A.  B.  R.  325  (C.  C.  A.  N.  Y.). 

29.  Instance,  In  re  Peasley,  14  A.  B.  R.  496,  137  Fed.  190  (D.  C.  N.  H.). 

30.  Instance,  Savage  v.  Savage,  15  A.  B.   R.  599,  141  Fed.  346  (C.  C.  A.  Va.). 

31.  Instance.  Long  v.  Gump,  16  A.  B.  R.  501    (C.  C.  A.  Ohio). 

32.  Instances,  In  re  Beede,  11  A.  B.  R.  387,  120  Fed.  853  (D.  C.  N.  Y.) ;  Davis 
■V.  Turner,  9  A  B.  R.  704,  120  Fed.  605  (C.  C.  A.  N,  Y.\. 
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And  the  bankrupt  estate  has  been  held  bound  by  the  bankrupt's  husband's 
signing  of  the  bankrupt's  name  to  a  conditional  sale  contract,  although  the 
seller  supposed  himself  to  be  dealing  with  the  husband  and  that  the  signa- 
ture was  the  husband's  own  signature.*^ 

And  the  assumption  by  the  executive  officers  of  a  bankrupt  corporation, 
of  the  functions  of  a  board  of  directors  with  the  acquiescence  of  the  stock- 
holders, has  been  held  to  bind  the  corporation  and  hence  to  bind  the 
trustee.^* 

§  1148.  Bankrupt's  Assnmption  of  Mortgage. — The  trustee  is  bound 
by  the  bankrupt's  assumption  of  mortgages.^^ 

§  1149.  Estoppels  against  Bankrupt,  Good  against  Trustee. — Es- 
toppels good  against  the  bankrupt  and  not  invalid  against  levying  creditors 
had  there  been  no  bankruptcy,  are  good  against  the  trustee.^'' 

§  1150.  Specific  Contractual  Rights  and  Equitable  Liens. — Specific 
contractual  rights  (where  recording  is  not  necessary)  and  equitable  liens 
and  assignments  created  by  the  bankrupt  are  binding  on  the  trustee,  if  bind- 
ing on  the  bankrupt  by  State  law  and  not  void  as  as  in  fraud  of  creditor's 
rights  nor  in  contravention  of  the  Bankruptcy  Act.^^ 

Thus,  where  an  owner  had  a  right  by  specific  contract  to  use  material  left 
on  the  premises  by  a  building  contractor,  it  was  held,  that  title  to  the 
material  did  not  pass  to  the  trustee.^®  Again,  an  equitable  lien  on  property 
already  pleadged  (or  already  subject  to  an  equitable  lien  by  contract)  and 
in  a  third  person's  hands,  was  held  valid  without  delivery  to  the  equitable 
lienors,  the  trustee's  rights  being  held  to  be  those  of  the  bankrupt  under 
State  law.39 

■  So,  also,  the  rights  of  the  trustee,  where  a  seller  claims  under  contract  a 
lien  on  timber  not  yet  cut,  have  been  decided  in  accordance  with  the  rights 
of  the  bankrupt  under  State  law.*" 

Likewise,  as  to  equitable  assignments  of  insurance  policies :  the  trustee 
stands  in  the  bankrupt's  shoes.    Thus,  an  agreement  made  at  time  of  com- 

33.  Instance,  In  re  Burkle,  8  A.  B.  R.  543,  116  Fed.  766  (D.  C.  Conn.). 

34.  Instance,  Cunningham  v.  Germ.  Ins.  Bk.,  4  A.  B.  R.  367,  101  Fed.  977  (C. 
C.  A.  Ky.). 

35.  Instance,  In  re  Standard  Laundry  Co.,  8  A.  B.  R.  538,  116  Fed.  476  (C. 
C.  A.  Calif.,  affirming  7  A.  B.  R.  254) :  Chattel  mortgage  assumed  by  bankrupt, 
trustee  may  not  question  validity. 

36.  In  re  Naylor  Mfg.  Co.,  14  A.  B.  R.  284,  135  Fed.  206  (D.  C.  Pa.). 

37.  Instance,  no  equitable  lien  proved:  Ryttenberg  v.  Schefer,  11  A.  B.  R. 
653,  131  Fed.  313  (D.  C.  N.  Y,). 

38.  Duplan  Silk  Co.  v.  Spencer,  8  A.  B.  R.  367,  115  Fed.  689  (C.  C.  A.  Penn;,. 
reversii.g  7  A.  B.  R.  563). 

39.  McDonald  v.  Daskam,  8  A.  B.  R.  543,  116  Fed.  276  (C.  C.  A.  Wis.,  af- 
firming In  re  Veneer  &  Panell  Co.,  6  A.  B.  R.  375);  Bank  v.  Rome  Iron  Co  1 
A.  B.  R.  441,  102  Fed.  755   (U.  S.  C.  C). 

40.  Instance,  In  re  Muncie  Pulp  Co.,  18  A.  B.  R.  60,  151  Fed.  732   (C.  C.  A 

N.  y.). 
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mencing  a  line  of  credit,  to  procure  and  assign  to  the  creditor .  policies  of 
fire  insurance  covering  the  goods  to  be  purchased  therewith,  operates  as 
an  equitable  assignment  and  is  valid  in  bankruptcy.*^ 

In  accordance  with  the  rule,  notice  to  debtors  whose  debts  on  book  ac- 
count have  been  assigned  by  the  bankrupt  as  collateral  security,  has  been 
held  not  essential  to  the  validity  of  the  assignment.* ^ 

A  verbal  assignment  by  way  of  mortgage  or  pledge  of  book  accounts  to 
be  after  acquired,  as  security  for  present  indorsements  by  relatives,  has  been 
upheld  in  accordance  with  the  rights  of  the  parties  under  State  law.*^  And 
the  validity  of  an  assignment  of  future  earned  wages  has  been  decided  (at 
any  rate  as  to  wages  earned  before  bankruptcy,  where  such  assignment  is 
not  void  as  a  preference)  in  accordance  with  general  law.** 

Likewise,  in  accordajice  with  the  rule,  a  draft  drawn  by  a  landlord  on  his 
agent  for  future  rents  to  be  collected  and  discounted  at  bank,  has.  been  held 
to  operate  as  an  equitable  assignment  of  the  rents  as  they  later  accrued  and 
to  be  good  against  the  landlord's  trustee  in  bankruptcy  ;*s  but  notice  at  the 
bottom  of  invoices  authorizing  remittances  to  be  made  to  third  parties,  has 
been  held  not  to  be  an  assignment  of  the  accounts  to  such  third  parties.*® 

A  building  contract  stipulating  against  liens  and  duly  recorded  has  been 
held,  in  accordance  with  the  state  law,  to  bar  liens  in  Pennsylvania.*''  And, 
in  accordance  with  general  law,  where  an  agreement  for  a  contemporaneous 
mortgage  has  been  disregarded  and  goods  commingled,  the  seller  has  been 
held  to  have  a  lien  on  the  entire  mass  for  the  purchase  price.**  And  the 
wife's  right  to  the  proceeds  of  corporate  stock  held  as  security,  where  by 
State  law  she  is  incapacitated  to  contract,  has  been  decided  in  accordance 
with  State  law.*^ 

Where  equitable  assignments  have  been  made  by  bankrupts,  of  parts  of 
funds  due  them  as  contractors  from  owners,  the  rights  of  the  trustee  have 
been  decided  in  bankruptcy  in  accordance  with  the  State  law.'"  And  in  ac- 
cordance with  the  main  proposition,  it  has  been  held,  that,  where  a  bank  has 
refused  payment  of  the  check  of  the  bankrupt  because  of  rumors  of  his 

41.  Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  436  (D.  C.  S.  C);  In  re  Grandy 
&  Son,  17  A.  B.  R.  206  (D.  C.  S.  C);  McDonald  v.  Daskam,  8  A.  B.  R.  543,  116 
Fed.  376  (C.  C.  A.  Wis.). 

42.  Instance,  Young  v.  Upson,  8  A.  B.  R.  377,  115  Fed.  192  (D.  C.  N.  Y.). 

43.  Instance,  Union  Trust  Co.  v.  Bulkeley,  18  A.  B.  R.  35,  150  Fed.  510  (C.  C. 
A.  Mich.). 

44.  Mallin  v.  Wenham,  13  A.  B.  R.  210,  209  Ills.  353.  Compare,  In  re  West,  11 
A.  B.  R.  783,  128  Fed.  305  (D.  C  Oregon). 

45.  In  re  Oliver,  12  A.  B.  R.  694  (D.  C.  Tex.). 

46.  Ryttenberg  v.  Schefer,  11  A.  B.  R.  663,  131  Fed.  313  (D.  C.  N.  Y.). 

47.  Ludowici  Tile  Roofing  Co.  v.  Penn.  \rv%U  8  A.  B.  R.  739  (D.  C.  Penn.). 

48.  In  re  Hennis,  17  A.  B.  R.  889  (Ref.  N.  Car.). 

49.  Tucker  v.  Curtin,  17  A.  B.  R.  354,  148  Fed.  929  (C.  C.  A.  Mass.). 

50.  Ludowici  Tile  Roofing  Co.  v.  Penn.  Inst.,  8  A.  B.  R.  739  (D.  C.  Penn.): 
Building  contract;  In  re  Hanna  &  Kirk,  5  A.  B.  R.  127,  105  Fed.  587  (D,  C. 
Penn.);  Building  contract;  In  re  Cramond,  17  A.  B.  R.  23  (D.  C.  N.  Y.) ;  Pav- 
ing contract. 
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failure,  the  holder  has  no  right  to  the  deposit  but  that  the  deposit  should  be 
ordered  paid  over  to  the  trustee."^ 

§  llSl.  Forfeiture  Clauses,  Rent,  etc.— The  trustee  is  bound  by  all 
forfeiture  clauses  and  rent  covenants  of  the  bankrupt.  Thus,  where  for- 
feiture of  a  long  term  lease  was  declared  before  bankruptcy  for  failure  to 
build  as  covenanted,  the  trustee  is  bound  by  the  forfeiture  and  the  bank- 
ruptcy court  will  enforce  it.^^ 

§  1152.  Fixtures. — The  trustee  takes  the  property  under  the  bankrupt's 
rights  as  to  fixtures. 

Thus,  it  has  been  held  by  the  bankruptcy  court,  in  accordance  with  local 
or  general  law,  that  a  steam  engine  was  not  a  fixture;  yet,  if  so,  that  the 
vendor's  lien  thereon  was  entitled  to  priority  and  that  the  trustee  had  no 
right  thereto  until  the  balance  of  the  purchase  price  was  tendered  by  him  ;'* 
and  the  bankrupt  vendee's  right  to  remove  alleged  fixtures,  where  'the  con- 
tract preserves  certain  rights  of  removal,  has  .been  decided  in  accordance 
with  local  law.** 

§  11,53.  Disregarding  Note  and  Suing  on  Original  Consideration. 

— The  trustee  may  disregard  a  note  and  sue  upon  the  original  consideration, 
under  the  same  circumstances  and  subject  to  the  same  limitations 
as  the  bankrupt.55 

subdivision  "•&". 

Mechanics'  and  Subcontractors'  LiEns,  Landlords'  Liens  and  Sim- 

ii,AR  Liens. 

§  1154.  Mechanics'  and  Subcontractors'  Liens,  Landlords'  Liens, 
etc. — Mechanics'  and  Materialmen's  liens  and  kindred  liens,  properly  evi- 
denced by  affidavit  duly  filed  and  recorded,  where  requisite,  and  valid  under 
the  State  law  as  against  the  bankrupt,  in  general  are  valid  against  the 
trustee,  and  he  takes  the  property  subject  to  them.*® 

51.  In  re  Grive,  18  A.  B.  R.  202,  151  Fed.  711  (D.  C.  Conn.). 

52.  Lindeke  v.  Associates  Realty  Co..  17  A.  B.  R.  215  (C.  C.  A.  Minn.). 

53.  In  re  Smith,  9  A.  B.  R.  590  (D.  C.  R.  I.). 

54.  Instance,  In  re  Rodgers  &  Hite,  16  A.  B.  R.  401  (D.  C.  Pa.). 

55.  Instance,  In  re  Jackson,  2  A.  B.  R.  501,  94  Fed.  797  (D.  C.  Vt.). 

56.  In  re  Beck  Prov.  Co.,  2  N.  B.  N.  &  R.  532  (Ref.  Ohio);  In  re  Emslie,  S 
N.  B.  N.  &  R.  922,  4  A.  B.  R.  126,  102  Fed.  291  .(C.  C.  A.  N.  Y.),  reversing  3 
A.  B.  R.  282,  516;  Howard  v.  Cunliff,  10  A.  B.  R.  71,  69  S.  W.  737  (Mo.  Ct.  Ap- 
peals); George  Carrol  &  Bros.  Co.  v.  Young,  9  A.  B.  R.  645,  119  Fed.  576  (C.  A. 
A.  Penna.);  In  re  Kirby-Dennis  Co.,  2  A.  B.  R.  402, '95  Fed.  116  (C.  C.  A.  Wis., 
affirming  2  A.  B.  R.  218,  94  Fed.  818)^;  In  re  Georgia  Handle  Co.,  6  A.  B.  R.  472, 
109  Fed.  632  (C.  C.  A.  Ga.);  In  re  Grissler,  13  A,  B.  R.  508,  136  Fed.  754  (C.  C. 
A.  N.  Y.);  Mott  v.  VVissler  Min.  Co.,  14  A.  B.  R.  321.  135  Fed.  697  (C.  C.  A. 
Va.);  In  re  Falls  City  Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98  Fed.  592  (D.  C.  Ky.); 
In  re  Franklin,  18  A.  B.  R.  218,  220,  151  Fed.  642  (D.  C.  N.  Car.);  Crane  Co.  v. 
Smythe,  11  A.  B.  R.  747,  87  N.  Y.  Supp.  917;  compare,  In  re  Huston,  7  A.  B.  R. 
95  (Ref.  since  District  Judge  N.  Y.) ;  In  re  Hobbs  &  Co.,  16  A.   B.  R.  544,  145 
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§  1155.  Mechanics'  Liens,  etc.,  Not  Liens  Obtained  by  Legal  Pro- 
ceedings nor  Preferences. — A  mechanic's  lien  is  not  a  lien  obtained 
through  legal  proceedings  ;^''  nor  is  it  a  lien  given  by  way  of  preference 
to  secure  a  pre-existing  debt.^*  It  comes  under  none  of  the  heads  of  those 
liens  or  conveyances  or  transfers  that  are  void  as  against  the  trustee  in 
bankruptcy.  Such  a  mechanic's  lien,  rather,  comes  under  the -exception  of 
clause  (d)  of  §  70,  which  provides  that 

"Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in 
fraud  upon  this  act,  and  for  a  present  consideration,  which  have  been  recorded 
according  to  law  If  record  thereof  is  necessary  In  order  to  impart  notice,  shall 
not  be  affected  by  this  act."59 

This  becomes  plain  when  one  comes  to  reflect  upon  the  nature  of  a  me- 
chanic's lien.  A  mechanic's  lien  arises  by  operation  of  law  and,  according 
to  the  law  of  most,  if  not  all,  of  the  States,  begins  with  the  first  stone  laid, 
the  first  nail  driven  or  the  first  load  of  material  dumped  on  the  premises. 
It  grows  as  the  edifice  grows  and  expands  with  the  development  of  the 
work.  It  is  there  in  an  inchoate  form  from  the  beginning.  It  is  essen- 
tially and  clearly  a  lien  arising  upon  a  presently  passing  consideration,'  and 
must  be.  assumed  to  have,,  been  in  the  contemplation  of  the  parties  en- 
gaged in  the  work  both  as  owners  and  contractors.  Therefore,  such  a 
lien  is  one  given  and  accepted  upon  a  present  consideration,  and  is  within 
the  meaning  of  clause   (d)  of  §  70,  and  is  not  a  preference  nor  a  lien  obtained 

Fed.  211  (C.  C.  A.  W.  Va.);  obiter,  Moore  v.  Green,  16  A.  B.  R.  653,  145  Fed. 
480  (C.  C.  A.  W.  Va,);  impliedly.  In  re  Cramond,  17  A.  B.  R.  22  (D.  C.  N.  Y.). 

Instance,  In  re  Gosch,  9  A.  B.  R.  613,  126  Fed.  627  (D.  C.  Ga.,  reversed  on 
other  grounds,  in  12  A.  B.  R.  149) :  Sash  and  door  factory  not  a  "saw-mill" 
within  Georgia  lien  law. 

Instance,  Chauncey  z/.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark., 
affirming,  with  modifications.  In  re  Matthews,  6- A.  B.  R.  96,  109  Fed.  603): 
Mechanics'  liens  in  Arkansas  having  priority  over  prior  mortgage  unless  prior 
mortgage  given  to  raise  money  to  make  the  improvements  for  which  mechan- 
ics  hens  arose. 

Instance,  In  re  West  Norfolk"  Lumber  Co.,  7  A.  B.  R.  648,  112  Fed.  759  (D. 
C.  Va.) :  Mechanics'  liens  and  liens  for  supplies  under  Virginia  Supply  Lien 
Act  not  liens  upon  proceeds  of  insurance  policies,  upon  burning  of  buildings 
unless  by  express  agreement. 

Instance,  In  re  Oconee  Mill  Co.,  6  A.  B.  R.  475,  109  Fed.  866  (C.  C.  A.  Ga.) : 
Special  lien  for  furnishing  machinery  and  repairs  for  mill,  under  Georgia  law 
is  entitled  to  preferential  payment  from  proceeds  of  sale  of  the  property,  pro- 
vided the  claim  of  lien  was  duly  recorded. 

57.  See  post,  subject  of  "Nullification  of  Liens  Obtained  by  Legal  Proceed- 
ings," §  1437.  See  Howard  v.  Cunliff,  10  A.  B.  R.  71,  69  S.  W.  737  (Mo.  Ct. 
App.);  In  re  Beck  Prov.  Co.,  2  N.  B.  N.  &  R.  532  (Ref.  Ohio);  In  re  Emslie,  4 
A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Y.,  reversing  on  this  point  3  A.  B.  R. 
282  and  516);  In  re  Kirby-Dennis  Co.,  2  A.  B.  R.  403,  95  Fed.  116  (C. -C.  A. 
Wis.,  affirming  2  A.  B.  R.  218,  94  Fed.  818);  Mott  v.  Wissler  Min.  Co.,  14  A.  B. 
R.  321  (C.  C.  A.  Va.);  obiter,  Moore  v.  Green,  16  A.  B.  R.  653  (C.  C.  A.  W. 
Va.);  In  re  Cramond,  17  A.  B.  R.  32  (D.  C.  N.  Y.). 

58.  In  re  Emslie,  4  A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Y.,  affirming  on 
this  point  3  A.  B.  R.  382,  516);  In  re  Beck  Prov.  Co.,  3  N.  B.  N.  &  R.  532  (Ref. 
Ohio). 

59.  In  re,  Kirby-Dennis  Co.,  2  A.  B.  R.  402,  95  Fed.  116  (C.  C.  A.  Wis.,  affirm- 
ing 2  A.  B.  R.  218). 
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by  legal  proceedings.  Moreover,  such  a  lien  is  good  against  creditors  under 
the  State  law,  so  is  not  void  for  want  of  record.  Even  if  the  bankruptcy 
of  the  owner  occurs  before  the  lien  affidavit  is  filed,  the  lien  is  not  affected 
so  long  as  the  affidavit  is  filed  at  some  time  within  the  statutory  period  for 
fding,  although  after  the  adjudication  of  bankruptcy;  for  the  filing  of  the 
affidavit  does  not  create  the  lien — it  simply  prolongs  it.  It  is  merely  the 
statutory  notice  of  the  lien  that  must  be  given  some  time  within  the  pre- 
scribed period  after  the  completion  of  the  work  in  order  to  continue  the 
notice  after  the  newness  of  the  work  itself  has  worn  off  and  ceased  to  be 
a  reminder  of  the  rights  of  those  who  have  done  the  work.^" 

Obiter,  Moore  v.  Green,  16  A.  B.  R.  653,  145  Fed.  211  (C.  C.  A.  W.  Va.): 
"The  lien  here  claimed  is  analogous  to  that  of  mechanics,  materialmen,  sub- 
contractors, etc.,  which  class  of  liens  have  been  respected  and  enforced  under 
the  present  Bankruptcy  Act.  They  are  given  a  lien  by  statute,  but  to  be  effective 
the  same  must  be  preserved  and  secured  within  a  prescribed  period  by  filing  such 
claims,  duly  perfected,  etc.,  for  recordation  in  the  designated  court  of  the  State. 
Being  thus  entitled  to  this  inchoate  lien,  taking  the  steps  to  secure  the  benefit 
thereof  within  four  months  of  bankruptcy  has  in  every  instance,  so  far  as  we 
are  advised,  been  held  not  to  be  the  taking  of  legal  proceedings  in  contraven- 
tion of  the  Act,  but  merely  doing  the  necessary  thing — taking  the  essential 
step — to  secure  the  existing  right  under  the  statute.  In  this  class  of  claims,  by 
reason  of  the  work  done  or  supplies  furnished  under  the  agreement  between  the 
parties,  the  statute  declares  that  there  shall  exist  for  the  amount  due  a  lien-,, 
upon  the  same  being  properly  perfected.  In  this  case  the  lien  arises  pursuant 
to  the  statute,  and  under  and  by  virtue. of  the  deed  or  transfer  of  the  debtor's 
property,  he  being  an  insolvent,  provided  the  creditors  assail  the  same  within 
the  statutory  period.  To  say  that  they  should  lose  the  right  thus  secured  by 
taking  .the  step  necessary  to  secure  or  make  the  same  effective  would  be  an 
anomaly.  This  view  of  the  law  has  been  steadily  maintained  by  the  bankruptcy 
courts  under  the  present  Bankruptcy  Act." 

§  1156.  Subcontractors'  Liens. — The  same  rules  would  apply  in  most 
States  to  subcontractors'  liens.®^^  But,  owing  to  the  phraseology  of  the 
statutes  in  some  of  the  States,  such  liens  have  sometimes  there  been  held 
not  to  arise  and  progress  coincidently  with  the  furnishing  of  the  work  or 
materials  but  to  arise  only  upon  the. filing  of  the  statutory  affidavit  or  notice, 
not  being  merely  perpetuated  thereby.  In  such  States  the  subcontractor  has, 
in  some  decisions,  been  held  to  be  a  mere  general  creditor  until  he  files 
his  affidavit  nor -notice,  and  the  assignment  of  the  contract  by  the  head  con- 
tractor would  therefore  defeat  his  rights.  Therefore,  in  those  States,  if  the 
head  contractor  is  adjudicated  bankrupt  before  the  subcontractor  has  filed 
his  affidavit  or  notice,  the  subcontractor  may,  by  these  holdings,  lose  his 

60.  In  re  Beck  Prov.  Co.,  2  N.  B.  N.  &  R.  532  (Ref.  Ohio);  Howard  v.  Cun- 
liff,  10  A.  B.  R.  74  (Ct.  of  Appeals,  Mo.);  Crane  Co.  v.  Smythe,  11  A.  B.  R.  747, 
87  N.  Y.  Supp.  917. 

61.  Fehling  v.  Goings,  13  A.  B.  R.  154  (Court  of  Chancery,  N.  J.);  Crane  Co. 
V.  Smythe,  11  A.  B.  R.  747,  94  App.  Div.  53,  87  N.  Y.  Supp.  917;  In  re  Grissler, 
13  A.  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N.  Y.,  rejecting  its  own  former  decision, 
In  re  Roeber,  9  A.  B.  R.  303,  121  Fed.  449) ;  impliedly,  In  re  Cramond,  17  A.  B. 
R;  22  (D.  C.  N.  Y.);  In  re  Huston,  7  A.  B.  R.  92  (Ref.  N.  Y.). 
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Opportunity  to  get  a  lien.  Such  was  the  holding  in  the  case  of  In  re  Roeber^ 
9  A.  B.  R.  303,  121  Fed.  449  (C.  C.  A.  N.  Y.),  reversing  9  A.  B.  R.  778; 
itself  reversed  in  In  re  Grissler,  13  A.  B.  R.  510,  136  Fed.  754  (C.  C.  A. 

N.  Y.).62 

However,  the  Court  of  Appeals  of  New  York  State'^^  held  the  same  as  the 
District  Court,  in  this  case,  and  it  would  therefore  seem  that  the  U.  S.  C. 
C.  A.  in  9  A.  B.  R.  303,  is  in  error,  the  federal  courts  being  bound  to 
follow  the  decisions  of  the  highest  court  of  the  State  as  to  the  validity  of 
liens  created  by  the  state  statutes.  Subsequently  the  Circuit  Court  of  Ap- 
peals corrected  the  error,  in  the  case  In  re  Grissler,  13  A.  B.  R.  510,  136 
Fed.  754  (C.  C.A.N.  Y.). 

§  1157.  Liveryman's  Liens. — So,  also,  a  liveryman's  lien  is  not  a  lien 
.created  by  legal  proceedings  nor,  dependent  thereon,  and  is  preserved  in 
bankruptcy.®* 

§  1158.  Artisan's  Liens. — So,  also,  an  artisan's  lien  is  unaffected.^s 

§  1159.  Statutory  Liens  for  Supplies. — A  lien  given  by  statute  for 
supplies  furnished  a  manufacturing  concern  is  unaffected  by  the  Bank- 
ruptcy Act.88 

§  1160.  Landlord's  Lien  or  Priority  for  Rent. — A  landlord's  lien  for 
rent  or  right  to  priority  of  payment  on  distribution  is  not  impaired  by  the 
Bankruptcy  Act.®^ 

62.  Contra,  In  re  Huston,  7  A.  B.  R.  93  (Ref.  N.  Y.). 

63.  Kane  Co.  v.  Kenney,  174  N.  Y.  69,  9  A.  B.  R.  778,  cited  in  In  re  Grissleii,. 
13  A.  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N.  Y.). 

64.  In  re  Pratesi,  11  A:  B.  R.  319,  126  Fed.  588  (D.  C.  Del.);  In  re  Mero,  IS 

A.  B.  R.  171,  128  Fed.  630  (D.  C.  Conn.). 

,      65.   In  re  Lowensohn,  4  A.  B.  R.  79  (D.  C.  N.  Y.) ;  Instance,  In  re  Rich,  17  A. 

B.  R.  893  (Ref.  Ohio),  taking  from  artisan's  possession  by  deceit  pending  hear- 
ing on  bankruptcy  petition — lien  still  inheres. 

66.  In  re  West  Norfolk,  7  A.  B.  R.  648,  112  Fed.  767  (D.  C.  Va.) ;  Mott  -'. 
Wissler  Mfg.  Co.,  14  A.  B.  R.  321,  135  Fed.  697  (C.  C.  A.  Va.) ;  In  re  Falls  Shirt 
Mfg.  Co.,  3  A.  B.  R.  437  (D.  C.  Ky.). 

67.  In  re  Belknap,  12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Pa.);  In  re  Lines,  la 
A.  B.  R.  318,  133  Fed.  803  (D.  C.  Pa.);  In  re  Hoover,  7  A.  B.  R.  330  (D.  C. 
Pa.);  In  re  Mitchell,  8  A.  B.  R.  324,  116  Fed.  87  (D.  C- Del.) ;  In  re  Falls  City 
Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98  Fed.  593  (D.  C.  Ky.) ;  impliedly.  Carriage  Co. 
V.  Solanas,  6  A.  B,  R.  221  (D.  C.  La.);  In  re  Byrne,  3  A.  B.  R.  368  (D.  C.  Iowa); 
impliedly.  In  .re  Mclntyre,  16  A.  B.  R.  80  (D.  C.  W.  Va.);  Wilson  v.  Penn.  Trust 
Co.,  8  A.  B.  R.  169,  114  Fed.  742  (C.  C.  A.  Penn.);  In  re  Goldstein,  2  A.  B.  R. 
603  (Ref.  Pa.);  inferentially,  In  re  Hayward,  12  A.  B.  R.  264,  130  Fed.  720  (D., 
C.  Penn.);  In  re  Gerson,  2  A.  B.  R.  170  (D.  C.  Penn.). 

But  compare,  Goldman  v.  Smith,  2  A.  B.  R.  104  (Ref.  Ky.),  that  claim  of 
lien  must  be  assorted  in  some  manner  within  the  statutory  period  notwitestand- 
ing  intervening  bankruptcy. 

But  compare,  In  re  Duble,  9  A.  B.  R.  121,  117  Fed.  795  (D.  C.  Penn.),  that 
the  landlord  may  not  distrain  after  tenant's  adjudication  as  bankrupt  but  must 
rely  wholly  on  priority  under  §  64  (b)   (5). 

And  compare.  In  re  Whealton  Restaurant  Co.,  16  A.  B.  R.  294  (D.  C.  Penn.). 

And  compare,  In  re  Jefferson,  2  A.  B.  R.  206,  93  Fed.  948  (D.  C.  Ky.),  that 
the  lien  falls  with  the  release  of  the  contract  obligation  of  the  tenant. 

Instance,  where  lien  held  on  facts  not'  to  exist,  Des  Moines  Nat'l  Bk.  v.  Coun- 
cil B.  Sav.,  18  A.  B.  R.  109,  150  Fed.  301  (C.  C.  A.  Iowa"). 
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But  this  subject  is  complicated  by  the  fact  that  landlords  are  frequently 
also  given  priority  by  State  law,  upon  distribution  of  an  insolvent's  estate, 
regardless  of  lien,  and  that  this  priority  is  preserved  in  bankruptcy  by  § 
64  (b)  (5).  Therefore,  these  cases  come  with  equal  propriety  both  under 
the  subject  of  the  preservation  of  State  priorities  under  Bankruptcy  Dis- 
tribution, and  under  the  subject  of  the  preservation  of  liens.^^ 

§  1161.  Mechanics'  Liens,  etc.,  Valid  Though  AfRdavit  or  Stop 
Notice  Not  Filed  Till  after  Bankruptcy  of  Owner,  etc. — A  mechan- 
ic's or  materialman's  lien  may  be  valid,  even  if  the  affidavit  is  not  filed  until 
after  bankruptcy  of  the  owner  of  the  building.^^ 

So,  also,  a  lien  given  by  statute  for  supplies  furnished  to  a  manufacturing 
or  mining  concern  necessary  to  its  operation,  may  be  valid  even  if  the, 
statutory  memorandum  is  not  filed  until  after  the  bankruptcy,  if  it  be  filed 
within  the  statutory  limitation  of  time.'^" 

To  same  effect.  In  re  West  Norfolk  Lumber  Co.,  7  A.  B.  R.  648,  113  Fed.  767 
(D.  C.  Va.) :  "The  time  of  furnishing  the  supplies  is  the  period  as  of  which  the 
materialman  is  given  a  right  of  lien.  The  right  to  claim;; the  lien  arises  under 
this  section  and  may  be  enforced  at  any  time  after  the  sup.plies  are  furnished; 
but  may  be  lost  by  failure  to  comply  with  some  provisions  of  the  Act  giving 
the  right.  The  only  requirement  is  that  the  lien  shall  be  filed  within  the  90 
days  after  the  last  item  of  the  bill  becomes  due  and  payable.  If  the  claim  is 
filed  within  that  time,  the  lien  secured  relates  to  the  time  the  supplies  were 
furnished." 

Likewise,  the  subcontractor  may  serve  his  "stop"  notice  or  file  his 
^.ffidavit  after  the  bankruptcy  qf  the  owner  ;^'  or  after  the  bankruptcy  of 
the  head  contractor  .''^ 

§  1162.  Failure  to  Perfect  Lien  in  Statutory  Form  Invalidates. —  - 

Failure  to  perfect  the  lien  according  to  the  statutory  formalities  inval- 
idates it.''^ 


68.  Also,  see  post,  subjects  of  "Distribution,''  and  "Claims  Entitled  to  Priority 
under  State  Laws,"  §  2204. 

69.  See  note  to  In  re  Kirby-Dennis  Co.,  2  A.  B.  R.  218  (D.  C.  Wis.);  im- 
pliedly, In  re  Beck  Prov.  Co.,  2  N.  B.  N.  &  R.  533  (Ref.  Ohio);  In  re  Lillington 
Lumber  Co.,  13  A.  B.  R.  153,  132  Fed.  886  (D.  C.  N.  Car.) ;  In  re  Georgia  Handle 
Co.,  6  A.  B.  R.  473,  109  Fed.  632  (C.  C.  A.  Ga.) ;  Kane  Co.  v.  Kinney,  9  A.  B.  R. 
778,  174  N.  Y.  69,  66  N.  E.  619,  followed  in  In  re  Grissler,  13  A.  B.  R.  509,  136 
Fed.  754  (C.  C.  A.  N.  Y.).     See  ante,  this  subdiv.,  §  1155. 

70.  Mott  V.  Wissler  Mfg.  Co.,  14  A.  B.  R.  321,  135  Fed.  697  (C.  C.  A.  Va.). 

71.  In  re  Grissler,  13  A.  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N.  Y.,  reversing  its 
own  former  ruling  in  In  re  Roeber,  9  A.  B.  R.  303,  121  Fed.  449);  inferentially, 
Fehling  v.  Goings,  13  A.  B.  R.  134  (N.  J.  Chan.);  In  re  Lillington  Lumber  Co., 
13  A.  B.  R.  153,  132  Fed.  886  (D.  C.  N.  Car.). 

72.  Crane  Co.  v.  Smythe,  11  A.  B.  R.  747,  87  N.  Y.  Supp.  917.  In  this  case  it 
was,  in  substance,  held,  that  the  adjudication  in  bankruptcy  of  a  building  con- 
tractor did  not  cut  off  the  right  of  a  materialman  to  file  and  enforce  his  lien  for 
materials  used  in  the  building. 

73.  In  re  Cramond,  17  A.  B.  R.  34  (D.  C.  N.  Y.). 
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In  re  Kerby-Dennis  Co.,  2  A.  B.  R.  402,  95  Fed.  166  (C.  C.  A.  Wis.,  affirming 
2  A.  B.  R.  218,  94  Fed.  818) :  "The  apparent  inequity,  in  now  denying  equity, 
results,  however,  not  from  the  Bankruptcy  Act,  but  from  their  own  omission 
to  comply  with  the  requirements  of  the  local  law.  Both  of  these  classes  of 
laborers  had  liens  upon  the  product  upon  which  their  labor  was  expended.  The 
one  class  preserved  their  liens  by  proper  proceedings,  which  the  statute  giving 
the  lien  rendered  imperative  for  its  continuance.  The  other  class  omitted  so 
to  do,  and,  therefore,  by  force  of  the  statute  which  created  the  right,  the  lien 
is   gone   forever." 

In  re  Franklin,  18  A.  B.  R.  220,  151  Fed.  643  (D.  C.  N.  Car.):  "Before  a 
creditor  can  claim  a  lien  given  by  a  State  statute  he  must  comply  with  the 
statute  and  perfect  his  lien.  It  is  only  after  so  perfected  that  they  are  pro- 
tected by  the  court  of  bankruptcy  or  by  any  other  court." 

§  1163.  But  Where  Perfecting  Dependent  on  Legal  Proceedings, 
Bankruptcy  May  Dispense  with  Same. — But  v^fhere  the  perfecting  or 
maintaining  of  a  lien  is  by  state  statute  made  to  depend  upon  the  taking  of 
certain  legal  proceedings  within  a  specified  time,  the  lien  is  absolved  from 
such  condition  by  the  bankruptcy  itself,  the  property  thereby  being  already 
in  custodia  legis  such  that  interference  with  it  would  be  contempt.'^*  Or 
perhaps  the  Bankruptcy  Court  would  permit  such  proceedings  to  be  taken 
with  limitation  of  their  effect,  in  analogy  to  the  rule  prevailing  in  regard 
to  exempt  property  and  to  perfecting  rights  against  a  surety  on  a  bank- 
rupt's appeal  bond.'^^ 

§  1164.  Consent  to  Payment  of  Fund  into  Bankruptcy  Court. — 

Where  all  parties  in  lien  cases  consent  that  the  owner  may  pay  the  fund 
into  the  bankruptcy  court,  the  litigation  may  be  there  carried  on.'^ 

§  1165.  Without  Consent,  State  Court  Proper  Forum,  Where  Con- 
tractor or  Subcontractor  Bankrupt. — Without  consent  of  the  parties, 
the  state  court  is  the  proper  forum,  where  it  is  not  the  owner  but  the  con- 
tractor or  subcontractor  who  is  the  bankrupt,  and  where  third  parties  claim 
interests  \'''  likewise,  where  the  bankrupt  was  owner  but  sold  the  prop- 
erty before  the  bankruptcy,  the  purchaser  retaining  part  of  the  purchase 
price  to  take  care  of  liens  that  might  be  filed.'' ^ 

The  rule  would  be  different  were  it  specific  property  that  was  thus  placed 
by  a  stake  holder  in  the  custody  of  the  bankruptcy  court  without  the  con- 
sent of  the  other  parties.    In  that  event  the  actual  possession  of  the  prop- 

74.  In  re  Falls  City  Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98  Fed.  592  (D.  C.  Ky.). 

75.  Compare,  also,  the  opinions  of  the  various  courts  on  the  subject  of  rents 
of  mortgaged  premises  of  the  bankrupt  accruing  after  adjudication,  §  656,  et  seq. 

76.  Impliedly,  In  re  Huston,'  7  A.  B.  R.  92  (Ref.  N.  Y.). 

77.  Obiter,  impliedly,  In  re  Adamo,  18  A.  B.  R.  181,  151  Fed.  716  (D.  C.  N. 
Y.);  impliedlj'.  In  re  Grissler,  13  A.  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N.  Y.;; 
apparently  contra,  In  re  Hobbs,  16  A.  B.  R.  544  (D.  C.  W.  Va.).  See  post, 
"Conflict  of  Jurisdiction." 

78.  In  re  Greater  American  Exposition.  4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A. 
Neb.1. 
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erty  would  carry  with  it  jurisdiction  to  adjudicate  the  rights  of  all  persons 
claiming  interests  therein,  whether  such  persons  would  consent  to  the  juris- 
diction or  not.  But  the  subject  of  subcontractors'  liens  is  a  debt — the 
owners'  debt  to  the  head  contractor,  which  they  have  sought  to  appropriate 
by  filing  their  subcontractors'  claims;  and,  no  matter  if  the  owner  pay  an 
equivalent  sum  of  money  into  the  bankruptcy  registry,  he  cannot  thereby, 
discharge  his  debt  without  the  subcontractors'  consent,  and  the  subcon- 
tractors may  still  sue  him  for  the  debt  garnisheed  by  their  statutory  affi- 
davits, notwithstanding.  The  bankruptcy  court  is  not  an  appropriate 
forum  for  suing  the  owner  for  a  mere  debt,  jurisdiction  to  recover  debts — 
unless  they  be  the  money  expression  of  the  value  of  property  belonging  to 
the  estate — not  existing  in  the  bankruptcy  courts,  even  by  the  Amendment 
of  1903.T» 


Dower  Rights,  Curtesy  Rights  and  Widow's  and  Children's  Dis- 
tributive Share. 

§  1166.  Inchoate  Dower  Right  Unimpaired. — The  inchoate  right  of 
■dower  is  unimpaired  and  the  trustee  takes  the  property  subject  to  the  right 
becoming  consummate  through  the  bankrupt's  death. *•' 

§  1167.  Widow's  and  Children's  Allowances. — The  widow's  and  chil- 
dren's allowances  are  a  charge  upon  the  property  coming  into  the  bank- 
ruptcy court  if  the  bankrupt  dies  after  the  petition  is  filed  and  before  ad- 
judication.*!  But  if  he  die  after  adjudication,  the  widow  and  children  have 
no  right  to  allowance  out  of  the  bankrupt  assets. ^^ 


Seller's  Right  of  Stoppage  in  Transitu  and  to  Rescind  Sale. 

§  1168.  Eight  of  Stoppage  in  Transitu  Unimpaired. — The  seller's 
right  of  stoppage  in  transitu  is  unimpaired  ;^^  likewise  his  right  to  retain 
possession,  in  case  of  the  buyer's  insolvency,  before  transit  begins.** 

79.  See  post,  "Jurisdiction  over  Adverse  Claimants,"  §  1682;  also,  §  1697. 

80.  In  re  Slack,  7  A.  B.  R.  121,  111  Fed.  523  (D.  C.  Vt.).  Compare  to  same 
effect,  inferentially,  In  re  Shaeffer,  5  A.  B.  R.  248,  105  Fed.  352  (D.  C.  Pa.); 
obiter,  Bush  v.  Export  Storage  Co.,  14  A.  B.  R.  143,  136  Fed.  918  (U.  S.  C.  C. 
Tenn.). 

81.  Bankr.  Act,  §  8. 

82.  In  re  McKenzie,  15  A.  B.  R.  679,  142  Fed.  383  (C.  C.  A.  Ark.);  compare, 
In  re  Seabolt,  8  A.  B.  R.  57,  113  Fed.  766  (D.  C.  N.  Car.);  contra,  In  re  Parschen, 
•9  A.  B.  R.  389,  m9  Fed.  976  (D.  C.  Ohio);  contra,  In  re  Newton,  10  A.  B.  R.  345, 
122  Fed.  103  (D.  C.  Conn.);  compare.  In  re  Slack,  7  A.  B,  R.  121,  111  Fed.  523 
(D.  C.  Vt.).  See  ante,  "Death  of  Bankrupt  before  Adjudication  but  after  Peti- 
tion Filed,"  §  99. 

83.  In  re  Burke  &  Co.,  15  A.  B.  R.  495  (D.  C.  Pa.);  obiter,  In  re  Portuondo 
Co.,  14  A.  B.  R.  337,  135  Fed.  592  (D.  C.  Pa.). 

84.  In  re  Portuondo  Co.,  14  A.  B.  R.  337,  135  Fed.  592  (D.  C.  Penn.). 
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§  1169.  Right  to  Rescind  for  Fraud  Unaffected.ss—The  seller's 
right  to  rescind  a  sale  for  fraudulent  n^isrepresentations,  etc.,  is  unaffected. 

In  all  these  instances,  the  seller's  substantive  rights  are  unimpaired  and 
he  may  retake  the  property  if  he  makes  out  a  case,  although  he  may  be 
obliged  to  seek  his  forum  in  the  bankruptcy  court  itself  rather  than  in  the 
State  Courts  ;*"  ■  and  the  seller  may  retain  the  property,  if  he  has  on  these 
grounds,  before  the  bankruptcy,  already  rescinded  the  sale  and  obtained 
possession.^'^ 


Set-Oe:f  and  CounTercIvAim. 

§  1170.    Right  of    Set-Off   and    Counterclaim   Unimpaired.— The 

right  of  set-off  and  counterclaim  is  as  valid  against  the  trustee  as  it  would 
have  been  against  the  debtor  had  he  not  gone  into  bankruptcy,  and  the; 
trustee  takes  choses  in  action- and  other  property  subject  thereto.^^ 

85.  See  post,  "Reclamation  Proceedings,"  §  1879,  et  seq.  In  re  Hamilton 
Furniture  &  Carpet  Co.,  9  A.  B.  R.  65  (b.  C.  Ind.) ;  In  re  Marco  Gany,  4  A.  B. 
R.  576  (D.  C.  N.  Y.);  In  re  Weil,  7  A.  B.  R.  90,  111  Fed.  897  (D.  C.  N.  Y.);  In 
re  O'Connor,  9  A.  B.  R.  18,  114  Fed.  777  (D.  C.  Ga.);  In  re  Patterson  &  Co.,  10 

A.  B.  R.  748,  125  Fed.  563  (D.  C.  Tex.);  impliedly.  In  re  Russell  &  Birkett,  5  A. 

B.  R.  608  (Ref.  N.  Y.). 

Instances  where  right  of  rescission  denied:  Failure  to  make  out  case  because 
of  seller  as  admission  or  proof  that  the  seller  would  have  sold  the  goods  any- 
way, the  fraudulent  misstatement  being  denied  by  the  bankrupt.  In  re  Davis, 
,7  A.  B.  R.  276,  112  Fed.  294  (D.  C.  N.  Y.). 

No  tender  back  of  the  consideration  received.  In  re  Murphy  Barbee  Shoe  Co., 
11  A.  iB.  R.  434  (Ref.  Mo.). 

No  reliance  on  the  false  statement.  In  re  Epstein,  6  A.  B.  R.  60,  ^09  Fed.  878 
(D.  C.  Ark.);  In  re  Roalswick,  6  A.  B.  R.  752,  110  Fed.  639  (D.  C.  Mont.). 

86.  Bloomingdale  v.  Empire  Rubber  Mfg.  Co.,  8  A.  B.  R.  74,  114  Fed.  1016  (D. 

C.  N.  Y.). 

87.  Impliedly,  Lumber  -Co.  v.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321  (C.  C.  A. 
Pa.) :  And  if  the  property  has  been  sold  by  the  bankruptcy  court  after  he  filed 
his  petition  claiming  them  he  may  recover  the  proceeds  of  the  sale. 

In  re  Weil,  7  A.  B.  R.  90,  111  Fed.  897  (D.  C.  N.  Y.) :  Should  he  not  be  en- 
titled to  recover  their  entire  value  if  the  sale  was  made  without  his  consent? 

But  if  the  goods  have  become  component  parts  of  a  structure  not  separable 
therefrom  without  manifest  injury  to  the  whole,  the  right  to  retake  the  specific 
goods  is  lost.  Lumber  Co.  v.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321  (C.  C.  A. 
Pa.) :  "The  lumlier  purchased  of  defendant  having  only  entered  into  the  partial 
construction  of  the  barges,  no  right  of  title  thereto  could  be  acquired  by  de- 
fendant's rescission  of  the  sale  for  fraud." 

Pleadings  and  Practice  in  Asserting  Such  Right. — See  post,  "Reclamation  of 
Goods  on  Rescission  of  Sales  for  Fraudulent  Misrepresentations,"  §  1879. 

88.  Bankr.  Act,  §  68:  "In  all  cases  of  mutual  debts. tir  mutual  credits  between 
the  estate  of  a  batikrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt 
shall  be  set  off  against  the  other,  and  the  balance  only  shall  be  *  *  *  al- 
lowed or  paid." 

Stich  V  Berman,  15  A.  B.  R.  467  (Sup.  Ct.  N.  Y.  App.  Div.);  Norfolk  &  W. 
Ry.  Co.  V.  Graham,  16  A.  B.  R.  615,  145  Fed.  610  (C.  C.  A.  W.  Va.). 

'The  origin  and  history  of  this  provision  is  discussed  by  Chief  Justice  Holmes 
of  Massachusetts,  since  of  the  United  States  Supreme.  Court,  in  Morgan  v. 
Wordeil  6  A.  B.  R.  167,  59  N.  E.  1037  (Sup.  Ct.  Mass.).  Compare,  also,  dis- 
cussion in  In  re  Becher  Bros.,  15  A.  B.  R.  228,  139  Fed.  366  (D.  C.  Penn.). 
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§  1171.  Which  Governs:  Law  of  State,  United  States,  or  of 
Forum. — But  except  as  the  Bankrwptcy  Act  itself  amplifies  or  modifies  the 
right,  the  exercise  of  the  right,  it  has  been  held,  will  be  subject  to  the  rules 
regarding  set-offs  prevailing  in  the  federal  courts  of  the  district  rather 
than  to  those  prevailing  in  the  State  Courts. 

Trustee  v.  Mercantile  Nat'l  Bk.,  14  A.  B.  R.  128,  182  N.  Y.  264  (N.  Y.  Court 
of  Appeals) :  "As  the  bankrupt  law  operates  throughout  the  whole  country, 
the  construction  to  be  given  to  it  must  necessarily  be  uniform  throughout  all 
the  States,  not  varying  with  the  local  law.  Therefore,  in  construing  it  we  should 
be  governed  by  the  law  of  set-offs  as  it  prevails  in  the  Federal  Courts  and  not 
in  our  own." 

But  ought  not  the  rule  rather  be,  that,  except  as  the  bankrupt  act  itself 
modifies  or  amplifies  it,  the  rule  of  the  court,  State  or  Federal,  wherein  the 
remedy  is  applied  should  prevail? 

§   1172.   Mutual  Demands  Must  Have  Existed  before  Bankruptcy, 

— Counter  demands  arising  after  bankruptcy  cannot  be  offset.     The  mu- 
tual demands  must  have  existed  before  the  filing  of  the  petition.^® 

§  1173.  Offset  Need  Not  Be  Due,  if  Owing.— The  debt  sought  to  be 
set  off  need  not  be  due  at  the  date  of  adjudication,  if  owing. ^^^ 

§  1174.  And  May  Be  Only  Contingently  Owing. — Indeed  a  debt  not 
due  and  only  contingently  owing  may  be  set-off :  as  the  bankrupt's  liability 

89.  Instances  held  not  proper  set-offs,  because  not  existing  before  bankruptcy: 
Right  of  contribution  in  favor  of  bankrupt's  cosurety  where  the  obligation  is 
taken  up  by  the  cosurety  after  the  filing  of  the  petition  has  been  held  not 
capable  of  being  used  as  an  offset  against  a  claim  of  the  estate  against  the 
comaker  or  cosurety  existing  at  the  time  of  the  filing  of  the  petition.  In  re 
Bingham,  2  A.  B.  R.  223,  94  Fed.  796  (D.  C.  Vt). 

Qusre,  In  re  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  Mass.),  but  this  is 
doubtful  law  since  such  comaker's  or  cosurety's  right  of  contribution  for  obli- 
gations paid  after  the  bankruptcy  is  held  to  be  a  provable  debt. 

But  the  set-off  contemplated  by  the  Bankruptcy  Act  arising  in  case  of  mutual 
debts  or  mutual  credits  between  the  estate  of  the  bankrupt  and  a  creditor  in- 
cludes a  liability  that  has  accrued  to  a  trustee  which  had  not  accrued  to  the 
bankrupt,  when  the  claim  and  liability  are  mutual.  In  re  Crystal  Springs  Bot- 
tling Co.,  4  A.  B.  R.  55,  100  Fed.  265  (D.  C.  Vt). 

No  set-off  of  the  testator's  claim  against  his  own  bankrupt  legatee  where  the 
testator's  death  occurs  after  the  legatee's  bankruptcy,  nor  although  the  will 
provides  for  set-off  of  debts  against  legacies.  In  re  Woods,  13  A.  B.  R.  340,  133 
Fed.  82  (D.  C.  Penn.). 

90.  In  re  Ph.  Semmer  Glass  Co.,  L't'd,  14  A.  B.  R.  25,  135  Fed.  77  (C.  C.  A. 
N.  Y.,  affirming  11  A.  B.  R.  665),  where  the  bankrupt's  deposit  in  bank  was 
permitted  to  be  offset  against  his  liability  as  endorser  on  paper  not  yet  matured, 
but  maturing  within  the  year  after  the  adjudication.  Seammion  v.  Kimball,  93 
U.  S.  362;  N.  Y.  County  Bk.  v.  Massey,  11  A.  B.  R.  42,  193  U.  S.  138  (The 
facts  of  this  case  are  explained  in  Carr  v.  Hamilton,  129  U.  S.  249,  and  in  Scott 
V.  Armstrong,  146  U.  S.  499) ;  Frank  v.  Mercantile  Nat'l  Bk.,  14  A.  B.  R.  125 
(N.  Y.  Court  Appeals);  In  re  Kalter,  2  N.  B.  N.  &  R.  264;  Union  Nat'l  Bk.  v. 
McKay,  2  N.  B,  N.  &  R.  913;  In  re  Little,  6  A.  B.  R.  681,  110  Fed.  621  (D.  C. 
Iowa);  Myers  v.  Dickerson,  5  A.  B.  R.  595  (D.  C.  N.  Y.);  Ex  parte  Howard 
Nat'l  Bk,,  Fed.  Cases  No.  6,764;   In  re  City  Bk.  of  Sav.,  Fed.  Cases  No.  2,742. 

But  in  the  event  the  debt  is  not  due,  no  affirmative  judgment  may  be  rendered 
thereon  in  favor  of  the  defendant.  Frank  as  Tr.  v.  Mercantile  Nat'l  Bk.,  14 
A.  B.  R.  125  (N.  Y.  Court  App.). 
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as  endorser  on  discounted  paper  not  yet  due  may  have  offset  against  it  a 
deposit  in  bank.^i 

§  1175.  Separate  Debt  Not  to  Be  Offset  against  Joint  Debt. — A 

separate  debt  cannot  be  set  off  against  a  joint  debt  in  bankruptcy  unless 
growing  out  of  a  transaction  or  under  circumstances  establishing  that  the 
joint  credit  had  been  given  on  account  of  the  separate  debt.^^ 

§  1176.  Mutual  Debts  to  Be  between  Same  Parties,  in  Same  Ca- 
pacity.— But  the  mutual  debts  must  be  between  the  same  persons,  in  the 
same  capacity:  thus,  a  debt  due  from  a  bankrupt  to  an  individual  partner 
of  a  solvent  firm,  may  not  be  offset  against  a  debt  due  the  estate  from  the 
partnership  ;*3  although  if  the  firm  were  insolvent  a  different  rule  might 
prevail.®*    Nor  may  an  individual  claim  be  set  off  against  a  trustee's  claim. 

Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  451,  196  U.  S.  503:  "Now, 
as  we  have  seen,  from  the  facts  found,  it  must  be  that  the  agreement  between 
Harrison  and  the  tie  company  obligated  the  latter,  when  it  made  the  deduction 
from  pay  rolls,  to  remit  to  Harrison  the  amount  of  such  deduction,  irrespec- 
tive of  the  account  between  itself  and  Harrison.  It  follows  that  as  to  such  de- 
ductions the  tie  company  stood  towards  Harrison  in  the  relation  of  a  trustee, 
and  therefore,  the  case  was  not  one  of  mutual  credits  and  debts,  within  the 
meaning  of  the  set  off  clause  of  the  bankrupt  law.'' 

§  1177.  Offset  Must  Be  Provable  Debt.— A  set-off  or  counterclaim  is 
not  allowable  in  favor  of  any  debtor  of  the  bankrupt  which  is  not  itself 
provable  against  the  estate ;  the  claim  sought  to  be  set  off  must  itself  be  a 
"provable  debt."'*^    Thus,  a  surety  paying  part  of  his  principal's  debt  after 

91.  In  re  Ph.  Semmer  Glass  Co.  Lim.,  11  A.  B.  R.  665  (Ref.  N.  Y.);  obiter, 
Morgan  v.  Wordell,  6  A.   B.  R.   170   (Sup.  Jud.   Ct.   Mass.). 

92.  In"  re  Crystal  Springs  Bottling  Co.,  4  A.  B.  R.  55,  100  Fed.  265  (D.  C. 
Vt.);  Gray  v.  Rollo,  18  Wall  629;  21  L.  Ed.  927. 

93.  In  re  Shults,  13  A.  B.  R.  84  (D.  C.  N.  Y.). 

94.  Obiter,  In  re  Shults,  13  A.  B.  R.  84,  132  Fed.  573  (D.  C.  N.  Y.);  In  re 
Crystal  Springs  Bottling  Co.,  4  A.  B.  R.  55,  100  Fed.  265   (D.  C.  Vt.). 

95.  Bankr.  Act,  §  68  (b)  (1).  In  re  Ph.  Semmer  Glass  Co.  L't'd,  11  A.  B.  R. 
665  (Ref.  N.  Y.),  affirmed  in  14  A.  B.  R.  25,  135  Fed.  77  (C.  C.  A.  N.  Y.). 

In  re  Bingham,  2  A.  B.  R.  223,  94  Fed.  796  (D.  C.  Vt.),  wherein  it  was  held, 
a  comaker  of  the  bankrupt  could  not  offset  his  right  to  contribution  arising  h<.' 
his  taking  up  the  obligation  since  the  bankruptcy  against  a  claim  existing  against 
the  comaker  at  the  time  of  the  filing  of  the  petition.  Such  comaker's  only  right 
was  to  present  the  creditor's  claim  and  take  the  dividends  thereon.  Compare, 
quffire.  In  re  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  Mass.). 

Morgan  v.  Wordell,  6  A.  B.  R.  167,  178  Mass.  350,  59  N.  E.  1037.  In  this 
case  it  was  held,  that  a  claim  on  which  a  preference  had  been  received  was  on 
that  account  not  a  "provable"  debt  and  yet  might  be  used  as  an  offset,  if  a 
"mutual  credit."  The  right  to  offset  the  claim  itself  on  which  a  preference 
had  been  received  was  denied  on  the  ground  that  it  was  not  "provable"  against 
the  estate,  but  the  claim  in  the  form  of  a  claim  for  indemnity  was  finally  per- 
mitted to  be  offset,  as  being  a  mutual  credit,  the  payment  by  the  surety  giving 
rise  evidently  to  a  claim  in  his  own  right  for  indemnity  or  contribution  as  ta 
which  he  would  not  need  to  stand  in  the  creditor's  shoes. 

In  re  Becher  Bros.,  15  A.  B.  R.  228,  139  Fed.  366  (D.  C.  Penn.):  In  this  case 
the  trustee  in  bankruptcy  of  a  tenant  was  denied  the  right  to  offset  against 
the  landlord's  claim  for  unpaid  rent  damasres  in  tort  for  negligently  permitting 
water  to  flow  Into  tenant's  premises' 

1  Rem  B— 44 
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adjudication  of  the  principal,  may  oflfset  the  amount  paid,  by  way  of  pro 
tanto  subrogation  to  the  creditor's  claim,  against  a  debt  due  from  the  surety 
to  the  estate.96  But  "provable"  means  provable  in  nature,  not  that  it  may 
be  proved ;  thus,  claims  not  filed  within  the  year  are  nevertheless  provable, 
though  too  late  to  be  "proved. "^'^ 

§  1178.  But  Claim  Not  Proved  within  Year,  Nevertheless  Available 
as  Offset. — But  claims  that  are  provable  in  their  nature  and  have  not  been 
"proved"  [filed]  within  the  year  are  nevertheless  available  as  offsets,  if 
otherwise  proper  offsets. 

Norfolk  &  ,W-  Ry.  Co.  v.  Graham,  16  A.  B.  R.  615,  145  Fed.  610  (C.  C.  A.  W. 
Va.);  "But  we  think  it  cannot  be  true  that  such  failure  to  prove  the  claim  to 
the  excess  in  the  bankruptcy  proceeding  leaves  the  company  in  the  position 
of  a  mere  debtor.  Statutes  of  limitation  are  strictly  construed.  But  even  if 
the  rule  of  construction  were  otherwise,  the  language  of  the  clause  in  question 
and  its  context  seem  to  us  to  plainly  limit  its  effect  to  proceedings  in  bank- 
riiptcy.  In  enacting  the  Bankrupt  Act,  Congress  could  have  had  no  reason  for 
requiring  a  debtor  creditor,  whose  claim  against  exceeds  his  debt  to  the  bank- 
rupt, to  puoVe  the  excess  and  insist  upon  his  rights  as  a  creditor  of  the  estate. 
And  hence  there  was  no  reason  for  penalizing  such  failure  by  imposing  a 
limitation  upon  the  right  of  a  person  thus  situated  who  does  not  wish  to  prove 
and  claim  the  excess.  The  full  purpose  of  §  57n  seems  to  us  to  be  subserved 
v/hen  it  is  held  that  the  limitation  applies  merely  to  claims  sought  to  be  asserted 
in  the  bankruptcy  proceeding. 

"We  think  the  true  solution  of  the  question  before  us  is  that  the  couqter- 
claim.  which  may  be  set  off  in  an  independent  action  .brought  by  the  trustee 
is  (subject  to  the  restrictions  of  §  68b,  30  Stat.  565  [U.  S.  Comp.  St.  1901,  p. 
3,450])  one  that  is  provable  in  its  nature,  and  need  not  necessarily  be  one  that 
Kas  been,  or  may  yet  be,  proved  in  the  bankruptcy  proceeding." 

§  1179.  Voidable  Preference  Not  Available  as  Offset  in  Favor  of 
Preferred  Creditor. — Preferences  voidable  under  §  60  (a)  and  (b)  are 

not  allowable  as  set-offs  to  claims  against  preferred  creditors  on  the  ground 
that  the  preferences  and  the  claims  constitute  mutual  debts  and  credits. ^^ 

96.  In  re  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  Mass.). 

97.  Norfolk  &  W.  Ry.  Co.  v.  Graham,  16  A.  B.  R.  615,  145  Fed.  610  (C  C 
A.  W.  Va.) ;  Morgan  v.  Wordell,  6  A.  B.  R.  167,  178  Mass.  350,  59  N.  E.  1037 

93.  Western  Tie  &  Timber  Co.  v.  Brown,  12  A.  B.  R.  Ill  (C.  C  A  Ark 
reversed  in  13  A.  B.  R.  447,  196  U.  S.  503. 

In  re  Ryan,  5  A.  B.  R.  396,  105  Fed.  760  (D.  C.  Ills.) :  Although  this  was  a 
case  of  so-called  "innocent  preferences"  before  the  Amendment  of  1903,  yet  the 
principle  involved  is  the  same.  "Cash  payments  on  account  (if  received  with 
reasonable  grounds  of  belief,  etc.,)  made  within  four  months  before  the  filin.;; 
of  the  bankruptcy  petition,  are  not  included  in  the  mutual  debits  and  credits 
contemplated  by  §  68."  ,  ~ 

Compare,  as  to  deposit  in  bank  being  available  as  ofifset,  New  York  Co.  Nat. 
Bk.  V.  Massey,  11  A.  B.  R.  42,  192  U.  S.  138  (reversing  In  re  Stege,  8  A.  B.  R. 
515,  116  Fed.  342,  C.  C.  A.  N.  Y.) ;  also,  compare  to  same  effect,  In  re  Elsasser, 
7  A.  B.  R.  215  (Ref.  Penn.).  Also,  compare,  inferentially,  Morgan  v.  Wordell, 
6  A.  B.  R.  167,  59  N.  E.  1037  (Mass.  Sup.  Jud.  Ct.);  also,  compare,  obiter;  In 
re  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  Mass.);  also,  csmpare,  In  re 
Scherzer,  13  A.  B.   R.  451.  130  Fed.  631   (D.   C.  Iowa). 
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Inasmuch  as  a  debt  upon  which  a  preference  has  been  given  is  neverthe- 
less "provable"  though  not  "allowable"  (as  noted,  ante,  ^  632),  the  refusal 
to  permit  the  offsetting  of  preferences  must  either  be  based  on  general 
principles  of  statutory  construction  or  upon  the  interpretation  of  the  terra 
"provable"  here  to  mean  "allowable." 

§  1180.  But  General  Deposits  in  Bank  Available  to  Bank  as  Set- 
off, if  Not  Applied  by  Bankrupt  on  Bank's  Claim. — A  deposit  in  bank 
has  beeii  held  not  to  be  a  preference,  even  when  applied  upon  a  debt  with 
full  knowledge  of  the  debtor's  insolvency,  where  it  had  been  made  as  a  gen- 
eral deposit,  subject  to  check  and  creating  the  relation  of  debtor  and  cred- 
itor, and  not  made  as  a  deposit  to  pay  a  particular  debt ;  and,  therefore,  not 
being  a  preference,  to  be' available  as  an  offset  to  the  debtor's  note  or  other 
■debt.99  .--      , 

New  York  County  Nat.  Bk.  v.  Massey,  11  A.  B.  R.  43,  192  U.  S.  138,  reversing: 
In  re  Stege,  8  A.  B.  R.  515  (C.  C.  A.  N.  Y.),  where  the  United  States  Supreme 
■Court  held,  that  a  deposit  of  money  within  four  months  of  bankruptcy,  with 
■a  bank  upon  an  open  account  subject  to  check,  may  be  set  off.  The  Supreme 
Court  say:  "A  deposit  of  money  to  one's  credit  in  a  bank  does  not  operate 
to  diminish  the  estate  of  the  depositor,  for  when  he  parts  with  the  money  he 
creates  at  the  same  time,  on  the  part  of  the  bank,  an  obligation  to  pay  the 
amount  of  the  deposit  as  soon  as  the  depositor  may  see  fit  to  draw  a  check 
against  it.  It  is  not  a  transfer  of  property  as  a  payment,  pledge,  mortgage, 
gift  or  security.  ,  It  is  true  that  it  creates  a  debt,  which,  if  the  creditor  may  set 
it  off  under  §  68,  amounts  to  permitting  a  creditor  of  that  class  to  obtain  more 
from  the  bankrupt's  estate  than  creditors  who  are  not  in  the  same  situation, 
and  do  not  hold  any  debts  of  the  bankrupt  subject  to  set-off.  But  this  does 
not,  in  our  opinion,  operate  to  enlarge  the  scope  of  the  statute  defining  pref- 
erences so  as  to  prevent  set-off  in  cases  coming  within  the  terms  of  §  68a.  If 
this  argument  were  to  prevail  it  would,  in  cases  of  insolvency,  defeat  the  right 
cf  set-off  recognized  and  enforced  in  the  law,  as  every  creditor  of  the  bank- 
rupt holding  a  claim  against  the  estate  subject  to  reduction  to  the  full  amount 
■of  a  debt  due  the  bankrupt  receives  a  preference  in  the  fact  that  to  the  extent 
<jf  the  set-off  he  is  paid  in  full." 

But  doubtless  if  the  deposit  is  not  all  the  time  subject  to  check,  but  is' a 
•deposit  against  the  particular  debt,  it  would  amount  to  a  method  of  paying 

90.  In  re  Elsasser,  7  A.  B.  R.  215  (Ref.  Penn.) ;  In  re  Myers  &  Charni,  3 
A.  B.  R.  760  (D.  C.  Ind.);  In  re  Hill  Co.,  12  A.  B.  R.  221,  120  Fed.  315  (C.  C. 
A.  Ills.);  In  re  Little,  6  A.  B.  R.  681,  110  Fed.  621  (D.  C.  Iowa);  In  re  Scherzer, 
12  A.  B.  R.  451,  130  Fed.  631  (D.  C.  Iowa);  In  re  Shults,  13  A.  B.  R.  84  (D  C. 
N.  Y.);  'West  v.  Bk.  of  Lahoma,  16  A.  B.  R.  733  (Sup.  Ct.  Okla.);  In  re  Medarsi- 
Vine  Carriage  Co.,  17  A.  B.  R.  897  (Ref.  Ohio). 

In  re  Meyer  &  Dickinson,  5  A.  B.  R.  59-3,  106  Fed.  838  (D.  C.  N.  Y.) :  Bank 
issuing  due  bill  on  depositor's  account  in  ignorance  of  depositor's  general 
assignment,  may,  on  bankruptcy  of  depositor  later  occurring,  recover  the  due 
bill  from  the  trustee  for  purposes  of  offset  against  unmatured  notes  of  depositor. 
To  same  effect  (1867),  In  re  Petrie,  7  N.  B.  Reg.  Fed.  Cases  11,040;  to  same 
effect  (1867),  Blair  v.  Allen,  3  Dill  101,  Fed.  Cas.  1,483;  to  same  effect  (1867), 
Scammon  v.  Kimball,  92  U.  S.  363;  compare,  also,  to  same  effect  (1867),  Traders' 
Bk.  V.  Campbell,  14  Wall.  87;  contra.  In  re  Keller,  6  A.  B.  R.  621,  109  Fed  118 
<D.  C.  Iowa). 
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the  debt  by  "transfer"  and  would  be  a  preference,  if  other  conditions  also 
existed. 

But  where  a  bank  holds  ample  security  for  the  debt  at  the  time  of  bank- 
ruptcy, but,  by  delay  the  security  depreciates  and  leaves  a  deficit,  it  will  not 
be  allowed  to  offset  the  deposit.ioo 

And  the  date  of  the  filing  of  the  bankruptcy  petition  is  the  date  at  which 
the  provability  is  to  be  tested. ^^^ 

§  1181.  Creditor  Selling  Claim  to  Effect  Indirect  Preference  by 
Purchaser's  Using  Claim  as  Offset  to  Purchase  Price. — A  creditor 
of  the  bankrupt  cannot  avoid  the  prohibitions  of  the  Act  against  preferences 
by  assigning  his  claim  to  one  who  in  turn  uses  it  as  part  of  the  purchase 
price  of  assets  bought  from  the  bankrupt.^oa 

§  1182.  Offsets  Purchased  with  Knowledge  of  Insolvency  or  to  Use 
as  Offset,  etc.,  Not  Allowable. — But  a  set-off  or  counter-claim  is  not 
allowable  in  favor  of  any  debtor  of  the  bankrupt  which  was  purchased  by 
or  transferred  to  him  after  the  filing  of  the  petition,  or  within  four  months 
before  such  filing,  with  a  view  to  such  use  and  with  knowledge  or  notice 
that  such  bankrupt  was  insolvent,  or  had  committed  an  act  of  bank- 
ruptcy, i"' 

Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  452,  196  U.  S.  503:  "To 
allow  the  set-off  under  the  circumstances  disclosed  would  violate  the  plain 
intendment  of  the  inhibition  contained  in  clause  b  (2)  of  §  68.  *  *  *  That 
is  to  say,  whether  or  not  the  trust  relation  was  engendered,  the  result  would 
still  be  that  the  tie  company,  witliin  the  prohibited  period,  and  with  knowledge 
of  the  insolvency  of  Harrison,  acquired  the  claims  of  the  latter  against  the 
laborers,  with  a  view  to  using  the  same  by  way  of  payment  or  set-off,  so  as 
to  obtain  an  advantage  over  the  other  creditors  which  it  was  'not  lawfully 
entitled  to  do." 

Compare,  Hackney  v.  Hargreaves  Bros.,  13  A.  B.  R.  164  (Neb.  Sup.  Ct.) : 
"A  creditor  of  a  bankrupt  cannot  escape  the  consequences  of  the  Bankrupt 
Act  regarding  unlawful  preferences  by   assigning  his   account  to   a  purchaser 

100.  Steinhardt  v.  Nat'l  Bk.,  18  A.  B.  R.  86,  53  Misc.  (N.  Y.)  464. 

Bank  may  be  allowed  to  amend  its  cl^im  by  deducting  deposits  by  way  of  off- 
set, In  re  Myers  &  Charni,  3  A.  B.  R.  760  (D.  C.  Ind.). 

Offset  against  claim  upon  an  endorsement  by  bankrupt  before  maturity  of 
paper  In  re  Ph.  Semmer  Glass  Co.  L't'd,  11  A.  B.  R.  665  (Ref.  N.  Y.),  affirmed 
in  14  A.  B.  R.  25,  135  Fed.  77  (C.  C.  A.  N.  Y.). 

No  offset  by  retaining  to  apply  on  own  claim  against  bankrupt  storekeeper 
funds  deducted  from  employees'  wages  to  pay  storekeeper  for  supplies  fur- 
nished the  employees;  one  relation  is  a  trust  relation,  the  other  individual. 
Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  447,  196  U.  S.  503,  reversing 
12  A.  B.  R.   111. 

101.  Steinhardt  v.  Nat'l  Bk.,  18  A.  B.R.  87,  52  Misc.  (N.  Y.)  465. 

102.  Hackney  v.  Hargreaves  Bros.  (Raymond  Bros.  Clark  Co.),  13  A.  B.  R> 
164,  68  Neb.  634   (Sup.  Ct.  Neb.). 

103.  Bankr.  Act,  §  68  (b)  (3).  In  re  Shults,  14  A.  B.  R.  378  (D.  C.  N.  Y.,. 
affirming  13  A.  B.  R.  84),  which  was  a  case  of  assigning  claims  for  the  purpose 
of  obtaining  offset  after  bankruptcy,  or  at  any  rate,  with  knowledge  of  the 
impending  bankruptcy.  Obiter,  Stich  v.  Berman,  15  A.  B.  R.  467  (N.  Y.  Sup. 
Ct.  App.  Div.). 
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■0*  the  property  of  the  bankrupt,  under  an  arrangement  whereby  such  purchaser 
offers  to  assume  the  liability  and  satisfy  such  account,  contingent  upon  the  pur- 
chase of  the  bankrupt's  property  and  where  in  the  jale  of  such  bankrupt's 
property  as  a  part  of  the  consideration,  such  purchaser  agrees  to  and  assumes 
such  liability,  and  reserves  from  the  purchase  price  an  amount  sufficient  to 
satisfy  the  same. 

"In  such  a  case  the  legal  effect  of  the  transaction  is  t  'i  appropriate  out  of  the 
assets  of  the  bankrupt  the  amount  required  and  used  in  the  satisfaction  of  such 
claim  by  the  purchaser  assuming  the  liability,  and  ether  essential  elements  not 
being  lacking,  an  urilawful  preference  in  favor  of  such  creditor  results  there- 
from." 

But  the  .provision  is  only  applicable  where  the  trustee  is  one  of  the  par- 
ties. It  is  not  applicable  as  between  strangers  upon  claims  assigned  and 
■claims  owing  by  the  bankrupt,  i** 

§  1183.  Burden  of  Proof  of  Propriety  of  Offset  on  Debtor. — The 

burden  of  proof  is  on  the  debtor  seeking  to  use  the  offset  to  show  it  was 
received  before  the  bankruptcy  and  without  knowledge  of  the  impending 
bankruptcy.  1**^ 

§  1184.  Supervening  Insolvency  Destroying  Right  of  Offset. — 
Wherever  supervening  insolvency  would  destroy  the  right  of  set-off,  had 
there  been  no  proceedings  in  bankruptcy,  it  will  likewise  destroy  it  in  bank- 
ruptcy. 

§  1185.  Thus,  Stockholding  Creditor  May  Not  Offset  against  Un- 
paid Subscriptions. — Thus  a  stockholder  who  is  also  a  creditor  may  not 
offset  his  claim  against  his  liability  for  unpaid  stock  subscription,  after  the 
corporation  becomes  insolvent. 

In  re  Albert  Goodman  Shoe  Co.,  3  A.  B.  R.  300,  96  Fed.  949  (D.  C.  Penna.): 
"He  cannot  be  permitted  to  diminish  a  fund  that  he  is  under  obligation  to  in- 
crease and  thereby  deprive  the  other  creditors  of  money- that  it  would  be  his 
duty  immediately  to  return.  If  the  Company  had  continued  to  be  solvent,  it 
might  or  might  not  have  been  at  liberty,  under  all  circumstances,  to  set  off  his 
subscription  against  his  liability  on  the  note.  That  point  is  not  now  involved 
for  the  fact  of  insolvency  has  supervened,  and  this  creates  a  situation  in  which 
the  rights  of  other  creditors  must  also  be  considered.  It  would  be  highly  in- 
equitable to  allow  him  to  apply  a  part  of  the  assets  for  his  own  benefit,  until 
he  has  put  into  the  funds  money  that  he  justly  owes.  He  must  cease  to  be  a 
debtor  before  he  can  enforce  his  claim  as  a  creditor." 

Perhaps  such  instances  should  rather  come  under  the  subject  of  the  cred- 
itor's title  taken  by  the  trustee. 


104.  Stich  V.  Herman,  15  A.  B.  R.  467  (N.  Y.  Sup.  Ct.  App.  Div.). 

105.  In  re  Shults,  14  A.  B.  R.  378,  135  Fed.  623  (D.  C.  N.  Y.). 
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§  1186.  Supervening  Insolvency  Creating  Right  of  Offset.^On  the 

other  hand  wherever  supervening  insolvency  would  give  rise  to  the  right  of 
set-off,  the  right  is  enforceable  in  bankruptcy.^"® 

Schuler  v.  Israel,  120  U.  S.  606:  "While  it  may  be  true  that  in  a  suit  brought 
by  Israel  against  the  bank  it  could,  in  an  ordinary  action  at  law,  only  make 
plea  of  set-off  of  so  much  of  Israel's  debt  to  the  bank  as  was  then  due,  it 
could  by  filing  a  bill  in  chancery  in  such  a  ease,  alleging  Israel's  insolvency, 
and  that,  if  it  was  compelled  to  pay  its  own  debt  to  Israel,  the  debt  which 
Israel  owed  it,  but  which  was  not  due  would  be  lost,  be  .relieved  by  a  pr-  .  er 
decree  in  equity." 

§  1187.  No  Judgment  against  Trustee  for  Excess  of  Offset. — But 

such  claims  can  only  be  used  for  set-off — no  affirmative  judgment  for  any 
excess  can  be  rendered  against  the  trustee  ;i°'^  although  of  course  the 
excess  may  be  presented  as  a  claim  against  the  estate. 

§  1188.  Likewise,  No  Judgment  in  Bankruptcy  Proceedings 
against  Claimant  Where  Estate's  Claim  Exceeds  Claimant's. — Like- 
wise there  may  be  no  judgment  in  the  bankruptcy  proceeding  against  the 
claimant  where  the  estate's  offset  exceeds  the  creditor's  claim.  The  trustee 
must  seek  his  remedy  by  plenary  action,  i"* 


Application  oi'  Payments. 

§  1189.  Application  of  Payments. — The  rights  of  the  parties  as  to  the 
application  of  payments  remain  unimpaired  by  the  debtor's  subsequent 
bankruptcy,  and  the  trustee  takes  title  subject  thereto. ^"^ 

106.  Compare,  to  same  effect,  Carr  v.  Hamilton,  129  U.  S.  249.  In  re  Meyer 
&  Dickinson,  5  A.  B.  R.  593  (D.  C.  N.  Y.) :  In  this  case  a  bank  paid  money  by 
due  bill  in  ignorance  of  a  depositor's  general  assignment;  the  court  held,  that 
it  might  on  the  subsequent  bankruptcy  of  the  depositor,  recover  the  due  bill 
for  the  purpose  of  offset,  even  in  Pennsylvania  whose  laws  prohibit,  under  other 
circumstances,  the  offsetting  of  deposits  against  unmatured  notes. 

Special  Deposit  by  Tenant  with  Landlord  to  Secure  Covenants  of  Lease,  on 
Landlord's  Subsequent  Bankruptcy  to  Be  Applied  According  to  Terms  of  De- 
posit and  Not  to  Be  Used  as  Offset  to  Rents  Accruing  jjter  Bankruptcy. — 
Where  a  tenant  deposited  a  fund  with  his  landlord  for  the  faithful  performance 
of  the  covenants  of  the  lease  during  its  entire  term,  same  to  be  applied  on  tho 
last  six  months'  rent,  the  landlord's  bankruptcy  will  not  entitle  the  tenant  to 
offset  the  deposit  against  rents  accruing  after  bankruptcy  and  before  comple- 
tion of  the  term  of  the  lease.  In  re  Banner,  18  A.  B.  R.  62,  149  Fed.  636  (D. 
C.   N.  Y.), 

107.  Trustee  v.  Mercantile  Nat'l  Bk.,  14  A.  B.  R.  125  (N.  Y.  Court  App.). 

108.  See  post,  general  subject  of  "Jurisdiction  over  Adverse-  Claimants,"" 
ch.  XXXIII;  analogously,  Fitch  v.  Richardson,  16  A.  B.  R.  835,  147  Fed.  196 
(C.   C.  A.  Mass.).     Similarly,  §  764. 

109.  Instance,  application  of  payments,  Hoffschlaeger  Co.  v.  Young  Nap, 
12  A.  B.  R.  517  (D.  C.  Hawaii) :  Account  with  partnership  continued  with  it? 
successor,  a  corporation,  payments  applied  by  creditors  to  partnership  claim. 

Instance,  In  re  Porterfield,  15  A.  B.  R.  11,  138  Fed.  192  (D.  C  W.  Va,):  Agent 
and  principal:  Tax  collector,  short  in  his  accounts,  receipts  his  own  tax  bills, 
nevertheless  held,  his  taxes  paid  and  moneys  in  his  hands  turned  over  to  his- 
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§  1190.  Thus,  Creditor's  Right  to  Apply  in  Absence  of  Debtor's 
Instructions. — The  right  of  a  creditor  to  apply  payments  as  he  may  de- 
sire, in  the:  absence  of  instructions  from  the  debtor  before  the  appHcationj  is 
unimpaired  by  the  debtor's  subsequent  bankruptcy;  although  thereby  the 
creditor  is  permitted  to  apply  them  on  an  unsecured  debt  rather  than  on  a 
secured  debt.ii'' 

But  if  he  apply  payments  received  during  the  four  months  period  before 
bankruptcy  (limited  for  avoiding  preferences)  on  wages  earned  before  the 
statutory  period  of  three  months  (limited  for  priority  of  wages),  thus  leav- 
ing a  priority  claim  for  the  full  amount  earned  within  the  statutory  three 
months,  he  must  surrender  the  preferential  payments,  for  the  payments 
were  not  made  on  claims  entitled  to  priority,  m  And  a  creditor  may  not 
apply  a  payment  upon  an  unpaid  check  where  the  check  was  given  before 
and  the  payment  made  after,  a  new  invoice  of  goods  was  sold  on  credit  to 
the  insolvent,  so  as  to  enable  him  to  offset  the  invoice  against  the  payment 
as  being  a  "new  credit"  subsequent  to  a  preference. ^  12 

» 

§  1191.  Application  to  Be  as  Equity  Requires,  in  Absence  of  Direc- 
tions.— The  duty  of  the  court  to  apply  payments  as  equity  may  require  in 
the  absence  of  direction  from  the  debtor  in  the  first  instance  and  of  the 
creditor  in  the  second  instance,  is  unimpaired. ^i*  And  application  will  be 
made  by  a  court  of  equity,  first  upon  the  interest  and  then  upon  the  prin- 
cipal ;i^*  and  first  upon  the  prior  indebtedness,  even  though  thereby  the 
creditor  is  enabled  to  claim  right  of  offset  for  unsecured  new  credits.^^^ 

SUBDIVISION  "g." 

Specific  Defenses  and  Rights  of  Bankrupt  to  Which  Trustee 

Succeeds.        , 

§  1192.  Trustee  Succeeds  to  Bankrupt's  Defenses  and  Rights. — 

On  the  other  hand,  the  trustee  is  entitled  to  urge  all  the  rights  and  all  the 
defenses  the  bankrupt  might  have  urged  had  there  been  no  bankruptcy. 

principal  could  not  later  be  applied  by  the  court  first  on  other  taxes  then  on 
his   own. 

Instances,  In  re  Johnson,  11  A.  B.  R.  138  (D.  C.  N.  Car.);  In  re  King  Co., 
7  A.  B.  R.  619,  113  Fed.  110  (D.  C.  Mass.);  In  re  Bailey,  7  A.  B.  R.  36,  112 
Fed.  406  (D.  C.  Vt.) ;  Zartman  v.  Hines,  6  A.  B.  R.  139  (Ref.  N.  Y.);  In  re 
Tanner,  6  A.  B.  R.  196  (D.  C.  N.  Y.). 

110.  In  re  Johnson,  11  A.  B.  R.  138  (D.  C.  N.  Car.);  Hoffschlaeger  v.  Young- 
Nap,  12  A.  B.  R.  517  (D.  C.  Hawaii). 

111.  -In  re  King  Co.,  7  A.  B.  R.  619,  113  Fed.  110  (D.  C.  Mass.). 

112.  In  re  Bailey,  7  A.  B.  R.  26,  112  Fed.  406   (D.  C.  Vt.). 

113.  Zartman  v.  Hines,  6  A.  B.  R.  139  (Ref.  N.  Y.);  In  re  Tanner,  6  A.  B.  R 
196    (Ref.   N.   Y.). 

114.  Zartman  v.  Hines,  6  A.  B.  R.  139   (Ref.  N.  Y.). 

115.  In  re  Tanner,  6  A.  B.  R.  196   (Ref.  N.  Y.). 

,  Likewise  Application  of  Securities  to  Be  Made  in  Accordance  with  Contract. 

Where  a  fund  has  been  deposited  as  security  with  one  subsequently  becomin-T 
bankrupt  such  fund  is  to  be  applied  in  accordance  with  the  contract  and  tht 
bankruptcy  will  not  permit  a  change  of  such  application.  Impliedly  In  r- 
Banner,  18  A.  B.  R.  61,  149  Fed.  936   (D.  C.  N.  Y.). 
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§  1193.  May  Interpose  Bar  of  Statute  of  Limitations.— The  trustee 
may  (and  it  is  indeed  his  duty  to)  plead  the  statute  of  limitations.i^^ 

In  re  Wooten,  9  A.  B.  R.  247,  250,  118  Fed.  670  (D.  C.  N.  Car.):'  "It  is  the 
duty  of  the  trustee  to  plead  the  statute  of  limitations,  especially  when  required 
by  creditors  whom  he  represents." 

Impliedly,  In  re  Lorillard,  5  A.  B.  R.  603,  604,  107  Fed.  677  (C.  C.  A.  N.  Y.): 
"Two  objections  are  urged  to  the  allowance  of  these  claims,  (a)  that  they  were 
outlawed  at  the  time  the  petition  was  filed.  *  *  *  What  written  statement 
will  be  sufficient  to  take  a  case  out  of  the  operation  of  the  statute  of  limitations 
is  regulated  by  the  provisions  of  the  New  York  Code  of  Civil  Procedure.  Discus- 
sions of  the  general  subject  found  in  the  opinions  of  the  Federal  courts  and  of 
■  courts  of  other  States  are,  therefore,  unpersuasive.  The  statute  of  New  York, 
as  interpreted  by  the  New  York  courts,  is  controlling." 

It  is  also  held,  that  any  creditor  may  interpose  the  defense  ;ii''  but  this 
rule  would  properly  apply  only  where  no  trustee  had  yet  been  appointed,  or 
where  the  creditor's  special  rights,  as  distinguished  from  the  rights  of  all 
the  other  creditors,  are  involved. 

§  1194.  May  Urge  Statute  of  Frfitids. — So,  also,  he  may  plead  or  in- 
terpose the  Statute  of  Frauds. i^® 

§  1 195.  May  Plead  Illegality. — So,  also,  the  trustee  may  plead  and  urge 
illegality.119 

§  1196.  May  Plead  Usury. — So,  also,  he  may  plead  usury  although  this 
defense  is  usually  said  to  be  one  purely  personal  to  the  debtor. i^" 

Obiter,  In  re  Worth,  12  A.'b.  R.  566,  130  Fed.  927  (D.  C.  Iowa):  "It  would 
seem  that  the  legal  representatives  of  the  borrower  might  interpose  the  objec- 
tion of  usury  the  same  as  Be  might  do.  Whether  the  trustee  in  bankruptcy  of 
this  estate  is  such  a  representative  and  might  interpose  such  objection  for  the 
purpose  of  preventing  the  allowance  of  illegal  interest  on  this  claim,  need  not 
be  determined,  for  he  is  not  interposing  such  objection." 

In  re  Stern,  16  A.  B.  R.  510,  144  Fed.  956  (C.  C.  A.  Iowa):  "Under  the 
Statutes  of  Iowa  and  the  provisions  of  the  Bankruptcy  Act  of  1898,  §  57  (a), 
the  defense  of  usury  is  as  available  to  the.  debtor's  trustee  in  bankruptcy  as  to 
the  debtor  himself." 

116.  In  re  Farmer,  9  A.  B.  R.  19,  116  Fed.  763   (D.  C.  N.   Car.). 

117.  In  re  Lafiferty  &  Bros.,  10  A.  B.  R.  290,  122  Fed.  558  (D.  C.  Penn.). 
See  also,  other  instances,  In  re  Lorillard,  5  A.  B.  R.  602,  107  Fed.  677  (C.  C.  A. 
N.   Y.). 

118.  Instance,  Zartman  v.  Hines,  6  A.  B.  R.  139  (Ref.  N.  Y.). 

119.  Impliedly,  Harden  v.  Phillips,  4  A.  B.  R.  566   (D.  C,  Mass.). 

120.  In  re  Kellogg,  10  A.  B.  R.  7  (C.  C.  A.  N.  Y.,  affirming  7  A.  B.  R.  623), 
113  Fed.  120  (D.  C.  N.  Y.,  affirming  6  A.  B.  R.  389);  In  re  Miller,  9  A.  B.  R. 
274,  118  Fed.  360  (D.  C.  Ga.) ;  In  re  Wilde's  Sons,  13  A.  B.  R.  217  (D.  C.  N.  Y.). 
Instance,  Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.N.  Y.) : 
In  this  case  a  commission  of  2}4  per  cent,  on  net  sales,  for  guaranteeing  don- 
signments  was  held  not  usurious.  Instance,  In  re  Sawyer,  12  A.  B.  R.  269,  130 
i^ed.  384  (D.  C.  Mass.). 
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But  creditors  may  not  interpose  the  objection,  for  they  do  not  succeed  to 
the  bankrupt's  personal  privileges,  although  the  trustee  does  so  succeed. 

In  re  Worth,  12  A.  B.  R.  566,  130  Fed.  927  (D.  C.  Iowa):  "It  is  the  settled 
rule  in  Iowa  that  under  these  sections  the  plea  or  defense  of  usury  is  personal 
to  the  borrower  and  cannot  be  interposed  by  a  stranger  to  the  contract.  *  *  * 
The  objecting  creditors  in  the  present  case  are  in  no  manner  parties  or  privies 
to  the  alleged  usurious  contract  of  the  Sheldon  State  Bank,  in  no  manner  con- 
nected therewith,  and  cannot  therefore  be  heard  to  interpose  the  objection  of 
usury  thereto." 

And  the  burden'of  proof  rests  on  the  trustee  pleading  the  usury. i^i 

§  1197.  May  Redeem  Mortgaged  Property. — So,  also,  he  may  exer- 
cise the  bankrupt's  right  to  redeem  mortgaged,  property  ;i22  and  may  do  so 
even  after  the  creditors'  time  for  redemption  conferred  by  State  statute  had 
expired,  if  it  is  still  within  the  bankrupt's  statutory  time,  although  this 
right  usually  is  held  to  be  purely  personal  to  the  debtor  and  not  to  inure  to 
creditors. "^^^  \ 

§  1198.  May  Recover  Property  Misapplied  to  Agent's  Private 
Debt.: — So;  also,  he  may  exercise  the  right  of  a  principal,  on  the  principal's 
discovery  of  the  fraud,  to  recover  property  belonging  to  the  principal  that 
has  been  used  by  his  agent  with  the  knowledge  of  the  agent's  creditor  to 
pay  the  agent's  own  debt.^^* 

§  1199.  May  Defend  That  Qhattel  Mortgage  Does  Not  Cover  Spe- 
cific After-Acquired  Property  or  Is  Void  for  Indefiniteness  or 
for  Failure  to  Comply  with  Statutory  Requirements. — The  trustee 
may  defend  that  a  chattel  mortgage  covering  after-acquired  property  does 
not  cover  the  particular  after-a,cquired  property  in  question  j^^^  or  is  void 
fer  indefiniteness  :i2^  or  is  void  between  the  parties  for  failure  to  comply 
with  statutory  requirements.i^T 

121.  In  re  Wilde's  Sons,  13  A.  B.  R.  217,  ^33  Fed.  562  (D.  C.  N.  Y.). 

122.  In  re  Novak,  7  A.  B.  R.  27,  111  Fed.  161  (D.  C.  Iowa) ;  In  re  Goldman, 
4  A.  B.  R.  100,  102  Fed.  122  (D.  C.  N.  Y.). 

123.  In  re  Novak,  7  A.  B.  R.  27,  111  Fed.  161  (D.  C.  Iowa). 

124.  In  re  Knox,  3  A.  B.  R.  371,  98  Fed.  585   (D.  C.  N.  Y.). 

125.  Instance,  In  re  Dry  Dock  Co.,  16  A.  B.  R.  325,  144  Fed.  649  (C.  C.  A. 
N.  Y.),  wherein  after-acquired  material  was  commingled  with  material  covered  by 
the  mortgage  and  all  used' in  the  construction.  In  re  Sentenne  &  Green  Co.,  9 
A.  B.  R.  648,  120  Fed.  436;  De's  Moines  Na.t'1  Bk.  v.  Council  B.  Sav.  Bk.,  18 
A.  B.  R.  108,  150  Fed.  301  (C.  C.  A.  Iowa);  Zartnian  v.  Nat'l  Bk.,  16  A.  B.  R. 
158,  109   App.   Div.  406   (N.   Y.). 

126.  Instance,  Des  Moines  Nat'l  Bk.  v.  Council  B.  Sav.  Bk.,  18  A.  B.  R.  108, 
150  Fed.  301  (C.  C.  A.  Iowa) ;  Stroud  v.  McDaniel,  5  A.  B.  R.  695,  106  Fed.  493 
(C.  C.  A.  S.  C);  impliedly.  In  re  .Adamant  Plaster  Co.,  14  A.  B.  R.  815,  137 
Fed.  251  (D.  C.  N.  Y.);  instance  held  not  void  therefor.  In  re  Beede,  11  A.  B. 
R.  387,  120  Fed.  853   (D.   C.  N.   Y.). 

187.  Instances,  held  not  void  for  indefiniteness,  Davis  v.  Turner,  9  A.  B.  R. 
704  (C.  C.  A.  N.  Car.);  In  re  Durham,  8  A.  B.  R.  115  (D.  C.  Md.);  In  re  Berck 
&  Co.,  15  A.  B.  R.  694  (C.  C.  A.  Ills.). 
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§  1200.  May  Urge  Transfer  Absolute  in  Form,  but  Mortgage  in 
Fact. — The  trustee  may  urge  that  a  transfer,  absolute  in  form,  is  in  fact  a 
mortgage.  1^^ 

§  1201.  May  Plead  Waiver.— The  trustee  may  plead  waiver.^^s 

§  1202.  May  Plead  Payment,  Accord  and  Satisfaction,  etc. — The 

trustee  may  plead  payment  or  other  satisfaction  of  a  debt  or  lien.i^" 

§  1203.  Trustee  Entitled  to  All  Offsets,  Rebates,  etc.,  of  Bank- 
rupt.— The  trustee  is  entitled  to  all  offsets,  rebates,  etc.,  that  the  bank- 
rupt would  have  had.^^^ 

§  1204.  May  Plead  Bankrupt's  Lack  of  Capacity. — The  trustee  may- 
plead  the  bankrupt's  want  of  capacity  under  State  lav/  to  become  obli- 
gated.^^^ 

But  it  has  been  held,  that  corporate  officers,  assuming  to  act  as  directors,, 
with  the  stockholder's  acquiescence,  will  bind  the  corporation  bankrupt.^^s. 

§  1205.  May  Urge  Articles  Not  Fixtures, — And  the  trustee  succeeds 
to  the  bankrupt's  rights  to  urge  that  articles,  such  as  machinery,  etc.,  have- 
not  become  fixtures  but  still,  belong  to  the  bankrupt  estate.*** 

§  1206.  May  Urge  Pacts  Constitute  Sale. — ^The  trustee  may  urge  that 
the  facts  constituted  a  sale  to  the  bankrupt.i^s    Thus,  the  trustee  may  urge 

128.  Hastings  v.  Fithan,  13  A.  B.  R.  676  (N.  J.  Ct.  Errors). 

129.  Instance,  In  re  Wolf,  3  A.  B.  R.  558,  98  "Fed.  74  (D.  C.  Iowa). 

130.  Instance,  In  re  Thompson,  11  A.  B.  R.  719,  128  Fed.  575  (C.  C.  A.  N.  Y.) ;. 
co.npare,  as  to  accord  and  satisfaction,  In  re  McBride  &  Co.,  12  A.  B.  R.  31,. 
132  Fed.  285  (Ref.  N.  Y.). 

131.  See  correlative  right  of  creditor,  ante  subdiv.  "E",  of  this  division  and 
chapter.  In  re  B.  H.  Douglass  &  Sons  Co.,  8  A.  B.  R.  113,  114  Fed.  772  (D.  C. 
Conn.). 

In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.,258,  133  Fed.  100  (D.  C.  Mo.):  Off- 
set of  deficiency  of  payment  of  subscription  to  stock  against  claim  of  stock- 
holder where  deficiency  arises  by'  overvaluation  of  property  transferred  in  pay- 
ment of  stock  subscriptions. 

In  re  Brewster,  7  A.  B.  R.  486  (Ref.  N.  Y.) :  Advancements  made  to  daughter 
after  reaching  her  majority  for  money  to  finish  her  art  education,  offset  against 
her  claim  for  services  to  parent. 

Impliedly,  Powell  v.  U.  S.,  14  A.  B.  R.  192  (D.  C.  N.  Y.) :  Rebate,  internal 
revenue,  when  trustee  not  entitled  thereto. 

132.  Instance,  In  re  Smith  Lumber  Co.,  13  A.  B.'R.  118,  132  Fed.  618  (D.  C. 
Tex.):     Ultra   vires   guaranty  by  "ti  corporation,  bankrupt. 

Instance,  Cunningham  v.  Germ.  Ins.  Bk.,  4  A.  B.  R.  363,  101  Fed.  977  (C.  C. 
A.  Ky.) :  Indebtedness  of  bankrupt  corporation  alleged  to  be  in  excess  of 
charter  limits  yet  held  binding  on  the  facts. 

133.  Cunningham  v.  Germ.  Ins.  Bk.,  4  A.  B.  R.  363,  101  Fed.  977  (C.  C.  A. 
Ky.) :  Executive  officers  assuming  functions  of  board  of  directors,  by  acqui- 
escence of  stockholders,  bind  bankrupt  corporation. 

134.  In  re  Rodgers  &  Hite,  16  A.  B.  R.  401  (D.  C.  Pa.).     See  ante,  §  1152. 

135.  See  correlative  subject  of  taking  title  subject  to  bankrupt's  sales,  etc.,. 
ante,  §  1145,  et  seq. 
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that  the  title  to  goods  sold  to  the  bankrupt  on  approval  have  passed  by  long 
delay.^3® 

Division  2. 
Rights  of  Trustee  as  Successor  to  Rights  oe  Creditors. 

§  1207.  Second,  Trustee's  Title  and  Eights  as  Successor  to  Cred- 
itors.— In  cases  affected  by  the  fraud  of  the  bankrupt  towards 
creditors,  as  also  where  there  has  been  some  transfer  or  encum- 
brance of  the  property  void  as  to  creditors  by  state  law  for  want  of 
record  or  otherwise,  the  trustee  succeeds  to  the  rights  of  any  cred- 
itor who  may  be  qualified  under  the  state  law  to  avoid  the  transfer 
or  encumbrance  or  to  take  advantage  of  the  fraud. 

Transfers  by  the  bankrupt,  voidable  as  to  any  creditor  are  equally  void- 
able as  to  the  trustee ;  and  he  may  set  aside  the  transfer  and  recover  either 
the  property  itself  or  its  value  from  anybody,  except  a  bona  fide  holder 
for  value;  and  liens  void  as  against  creditors  are  equally  void  as  to  the 
trustee;  and  property  generally,  that  could  have  been  reached  by  a  cred- 
itor may  be  reached  by  the  trustee,  and  property  that  could  not  have  been 
reached  by  a  creditor  cannot  be  reached  by  the  trustee. ^^^ 

136.  In  re  Paper  Co.,  17  A.  B.  R.  121,  147  Fed.  858  (D.  C.  Penn.). 

Other  Instances  of  Defenses  of  Bankrupt  to  Which  Trustee  Succeeds. — Parol 
evidence  to  vary  written  lease:  the  trustee  has  the  same  right  as  the  bankrupt 
to  demand  that  a  written  lease  be  not  varied  except  on  clear  and  satisfying 
evidence.     In  re  .Luckenbill,  11  A.  B.  R.  455,  137  Fed.  984  (D.  C.  Pa.). 

Trustee  of  bankrupt  heir  may  contest  account  of  administrator.  The  trustee 
of  a  bankrupt  heir  may  contest  the  account  of  the  administrator.  In  re  Clutc, 
2  A.  B.  R.  376  (Super.  Court  San  Francisco).  Even  though  the  bankrupt  him- 
self be  the  administrator. 

Trustee  may  recover  part  payment  on  bankrupt's  6ral  contract  for  the  pur- 
chase of  land  where  the  seller  has  refused  to  make  a  deed  to  the  trustee  and 
has  leased  the  land  to  another.  Durham  v.  Wick,  14  A.  B.  R.  385,  210  Pa.  St. 
128. 

137.  Bankr.  Act,  §  70  (a)  "  *  *  *  shall  *  *  *  be  vested  by  operation 
of  law  with  the  title  *  *  *  to  all  *  *  *  (4)  property  transferred  by  him 
(the  bankrupt)  in  fraud  of  his  creditors.'' 

And  (e) :  "The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover 
the  property  so  transferred,  or  its  value,  from  the  person  to  whom  it  was 
transferred,  unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date  or 
adjudication." 

Section  67  (a) :     "Claims  which  for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt, 
•    shall  not  be  liens   against  his  estate." 

And  (e):  "And  all  conveyances,  transfers  or  encumbrances  of  his  property 
made  by  a  debtor  at  any  time  within  four  months  prior  to  the  filing  of  the 
petition  against  him,  and  while  solvent,  which  are  null  and  void  as  against 
the  creditors  of  such  debtor  by  the  laws  of  the  State,  Territory  ,or  District  in 
which  such  property  is  situate,  shall  be  deemed  null  and  void  under  this  Act 
■  against  the  creditors  of  such  debtor  if  he  be  adjudged  a  bankrupt  and  such 
property  shall  pass  to  the  assignee  and  be  by  him  reclaimed  and  recovered  fo" 
the  benefit  of  the  creditors  of  the  bankrupt." 

In  re  Cramond,  17  A.  B.  R.  28,  145  Fed.  966  (D.  C.  N.  Y.) ;  In  re  Shaw  17 
A.  B.  R.  196,  205  (D.  C.  Me.);  Bradley,  Alderson  &  Co.  v,  McAfee,  17  A.  B.  R. 
499,  149  Fed.  254  (D.  C.  Mo.);  Receivers  v.  Staakfi,  13  A.  B.  R.  281,  133  Fed 
717  (C.  C.  A.  Va.,  affirmed  in  15  A.  "B.  R.  645,  202  U.  S.  141,  sub  nom.  First 
Nat'l  Bk.  V.  Staake);  Andrews  v.  Mather,  9  A.  B.  R.  396,  134  Ala.  358;  In  re 
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First  Nat'l  Bank  v.  Staake,  15  A.  B.  R.  645,  203  U.  S.  141  (affirming  Receivers 
V.  Staake,  13  A.  B.  R.  281):  "As  remarked  by  the  Court  of  Appeals:  'The  rule 
that  the  trustee  takes  the  estate  of  the  bankrupt  in  the  same  plight  as  the  bank-- 
rnpt  held  it,  is  not  applicable  to  liens  which,,  although  valid  as  to  the  bankrupt, 
are  invalid  as  to  creditors.'  " 

In  re  Rodgers,  11  A.  B.  R.  93,  125  Fed.  169  (C.  C.  A.  Ills.,  reversed,  on 
ground  that  summary  jurisdiction  did  not  exist,  sub  nom.  Bank  v.  Title  &  Tru-it 
Co.,  14  A.  B.  R.  102,  198  U.  S.  280) :  "We  are  therefore  brought  to  the  question 
whether,  under  the  Bankruptcy  Law,  the  trustee  takes  solely  in  the  right  of  the 
bankrupt,  or  whether  he  also  represents  the  rights  which  creditors  have,  and  the 
authority,  to  enforce  them;  whether  the  petition  in  bankruptcy  is  n;erely  the 
appropriation  by  the  bankrupt  of  his  property  to  his  creditors,  or  an  assertion 
in  behalf  of  creditors  of  rights  which  they  had  independently  of  the  bankrupt, 
and  which  he  himself  could  not  assert.    Notwithstanding  some  loose  expressions 

Lukens,  14  A.  B.  R.  683,  138  Fed.  188  (D.  C.  Pa.);  In  re  Standard  Laundry  Co, 
8  A.  B.  R.  538  (C.  C.  A.  Calif.). 

In  re  Baird,  11  A.  B.  R.  435  (D.  C.  Va.),  where  the  court  seems  to  think 
that  where  the  trustee  is  subrogated  to  the  lien  of  attaching  creditors  in  be- 
half of  the  estate,  the  title  is  not  conferred  by  operation  of  law  but  by  the  order 
of  the  court;  yet  the  title  is  conferred  by  law  upon  the  court  making  the  order, 
§  67  (e)  conferring  the  title  in  conjunction  with  §  67  F.  Beasley  v.  Coggins, 
12  A.  B.  R. -355,  48  Fla,  215. 

See  Sheldon  v.'  Parker,  11  A.  B.  R.  153  (Sup.  Ct.  Nebraska),  whei-ein  the 
court  say:  "The  Bankrupt  Act  of  1898  vests  the  trustee  with  title  to  all  prop- 
erty conveyed  by  the  bankrupt  in  fraud  of  creditors  and  he  may  proceed  to 
recover  the  interest  of  the  bankrupt  in  the  property  whether  any  creditor  was 
in  position  to  attack  the  transfer  or  not." 

The  cases  of  Sheldon  v.  Parker  and  In  re  Rudnick,  4  A.  B.  R.  534,  102  Fed. 
750  (D.  C.  Wash.),  emphasize  only  the  expressly  conferred  title  granted  bv 
§  70  (a)   (4). 

It  is  incorrect  to  denominate  him  an  "innocent  purchaser,"  or  to  say  he 
stands  in  the  shoes  of  an  "innocent  purchaser,"  as  was  said  in  In  re  Thorp, 
12  A.  B.  R.  195  (Ref.  Va.,  affirmed  by  D.  C),  and  in  In  re  Booth,  3  A.  B.  R. 
574,  98  Fed.  975  (D.  C.  Ore.),  and  as  was  denied  in  Nat'l  Bk.  of  Chattanooga  v. 
Rome  Iron  Co.,  4  A.  B.  R.  441  (C.  C.  Ga.),  102  Fed.  755,  and  in  In  re  Kel- 
logg, 7  A.  B.  R.  275,  113  Fed.  120  (D.  C.  N.  Y.),  and  in  In  re  Hunt,  14  A. 
B.  R.  416,  139  Fed.  283  (D.  C.  N.  Y.) :  "While  the  statute  of  New  York  (real 
property  law,  §  341)  requires  the  recording  of  a  real  estate  mortgage  as 
against  purchasers'  and  mortgagees  in  good  faith  and  for  value  only,  such 
recording  is  not  'required'  within  the  rneaning  of  §  60a  of  the  Bankrupt  Act, 
1898,  as  amended  in  1903,  in  order  to  give  it  validity  as  against  the  mortgagor's 
trustee  in  bankruptcy,  who  is  not  a  purchaser  in  good  faith  and  'does  not 
occupy  the  position  of  such  purchasers." 

In  re  Beede,  14  A.  B.  R.  697,  138  Fed.  441  (D.  C.  N.  Y.);  In  re  Hewitt  7- 
Berlin  Machine  Co.,  11  A.   B.  R.  709,  714,  194  U.  S.  396. 

There  is  a  possible  qualification  of  the  rule  that  the  trustee  gets  all  the  title 
of  a  creditor;  for,  while  §  70  (e)  provides  that  the  trustee  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt  might 
have  avoided  and  may  recover  the  property  transferred,  or  its  value  from  the 
person  to  whom  it  was  transferred,  yet  it  adds  the  proviso,  "Unless  he  was  ;i 
bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication."  Such  property 
may  be  recovered  oi:  its  value  collected  from  whoever  may  have  received  i: 
except  a  bona  fide  holder  for  value.  Thus  where  the  State  statutes  givi; 
creditors  the  right  to  avoid  transfers  and  recover  property  from  the  transferee 
even  if  such  transferee  was  a  bona  fide  holder,  as  is  the  case  in  some  matters,  the  ' 
trustee  may  not  avail  himself  of  the  same  right.  Skillen  v.  Endelman,  11  A. 
E.  R.  766,  79  N.  Y.  Supp.  413,  unless  he  can  also  bring  himself  within  §  67  (ei 
or  some  other  section  giving  particular  rights.  In  re  Jacobs,  1  A.  B.  R.  513 
(Ref.  La.);  In  re  Yukon  Woolen  Co.,  2  A.  B.  R.  805,  96  Fed.  326  (D.  C.  Conn.). 

Norcross  v.  Nathan,  3  A.  B.  R.  632  (D.  C.  Nev.) :  "The  trustee  in  bank- 
ruptcy stands  in  the  place  of  the  creditors  of  the  bankrupt,  and  has. the  same 
rights  and  may  pursue  the  same  remedies  in  their  behalf  as  they  could  or 
would  have  been  entitled  to  if  there  had  bee"  no  adjudication  in  bankruptcy." 
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in  the  decisions  upon  this  subject,  we  are  satisfiedjifrom  a  careful  scrutiny  of  the 
act,  that  the  filing  of  the  petition  is  something  more  than  the  dedication  by 
the  'bankrupt  of  his  property  to  the  payment  of  his  debts;  that  the  trustee  is 
not  only  invested  with  the  title  of  the  property,  but  since,  after  the  filing  of  the 
petition,  the  creditors  are  powerless  to  pursue  and  enforce  their  rights,  the 
trustee  is  vested  with, their  rights  of  action  with  respect  to  all  property  of  the 
bankrupt  transferred  by  him  or  incumbered  by  him  in  fraud  of  his  creditors, 
and  may  assail,  in  behalf  of  the  creditors,  all  such  transfers  and  incumbrances 
to  the  same  extent  that  creditors  could  have  done  had  no  petition  been  filed. 
The  filing  of  the  petition,  followed  by  seizure  and  by  adjudication  in  bankruptcy, 
is  a  seizure  of  the  property  by  the  law  for  the  benefit  of  creditors,  and  an  ap- 
propriation of  it  to  the  payment  of  the  debts  of  the  bankrupt.  '  It  is  a  seizure 
of  the  property  by  legal  process,  equal  in  rank  to  and  of  the  same  force  and 
effect  as  by  execution  or  attachment." 

Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R.  466,  122  Fed.  593  (C.  C.  A.  ¥a.) : 
"If  the  'title'  of  the  bankrupt,'  in  §  70a,  means  title  as  between  him  and  a  con- 
signor or  vendor,  this  section  of  the  act  is  not  only  utterly  inconsistent  with 
the  entire  spirit  of  the  law,  but  the  numerous  decisions  holding  that  the  trustee- 
in  bankruptcy  takes  title  to  property  sold  to  the  bankrupt  under  unrecorded 
conditional  contracts  of  sale  must  be  held  erroneous.  'The  registry  statutes  of 
the  States  do  not  invalidate  the  title  of  the  vendor  by  such  a  contract  as  be- 
tween him  and  his  vendee,  but  only  as  between  the  vendor  and  the  creditors  of 
the  vendee.  Quite  aside  from  the"  violence  done  to  the  plain  meaning  of  the 
words,  'title  of  the  banlirupt  *  *  *  to  property  *  *  *  which  might  have 
been  levied  upon  and  sold  under  judicial  process  against  him,'  clause  4  of  §  70a 
would  seem  to  make  an  end  of  the  contention  here  set  up.  The  trustee  takes  'the 
■  title  of  the  bankrupt  *  *  *  ^q  *  *  *  property  transferred  by  him  in 
fraud  of  his  creditors.'  If  the  words  'title  of  the  bankrupt'  do  not  mean  title 
as  between  him  and  his  creditors,  the  language  above  quoted  is  meaningless. 
As  between  the  bankrupt  and  his  fraudulent  grantee,  the  bankrupt  has  no  title 
(Spencer  v.  Duplan  Co.  (C.  C),  7  A.  B.  R.  563,  112  Fed.  638),  and  to  give  any 
effect,  or  even  meaning  to  clause  4  we  must  construe-  the  words  'title  of  the 
bankrupt'  as  meaning  title  as  between  the  bankrupt  and  his  creditors.'' 

Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  138,  136  Fed.  918  (C.  C.  A.  Tenn.) : 
"The  trustee,  upon  his  appointment  and  qualification,  is  thus  vested,  by  opera- 
tion of  law,  without  any  deed  of  conveyance,  with  the  title  of  the  bankrupt, 
'as  of  the  date  he  was  adjudged  a  bankrupt.'  *  *  *  '  In  relation  to  a  right 
or  title  thus  derived  by  operation  of  law  from  the  bankrupt  himself,  it  is  very 
true,  and  is  well  settled,  that  the  trustee  takes  just  such  title  as  the  bankrupt 
had,  and  no  better  or  greater  title,  and  subject  to  estoppel  and  to  all  liens  -)r 
equities  to  which  the  title  was  subject  in  the  hands  of  the  bankrupt.     *     *     * 

"But  this  proposition,  although  well  settled,  does  not  meet  or  dispose  of  the 
contention  here  presented,  for  the  right  which  is  asserted  by  the  trustee  in  the 
present  suit  was  not  derived  by  operation  of  law  from  the  bankrupt,  and  the 
remedy  being  pursued  is  not  one  which  was  available  to  the  bankrupt.  The 
right  here  asserted,  and  the  remedy  adopted  to  enforce  that  right,  passed,  by 
operation  of  law,  not  from  the  bankrupt  itself,  but  from  creditors  of  the  bank- 
rupt; and  the^  trustees  are  undertakitig  to  enforce  the  right  in  the  interest  of 
the  creditors  of  the  bankrupt,  and  in  their  right,  and  not  by  virtue  of  any 
right  or  remedy  which  passed,  by  operation  of  law,  from  the  bankrupt." 

Mitchell  V.  Mitchell,  17  A.  B.  R.  389  (D.  C.  N.  Car.):  "A  trustee  in  bank- 
ruptcy may  avoid  a  mortgage  fraudulent  under,  a  bankrupt  law-.  The  title  at- 
tempted to  be  passed  by  such  mortgage  vests  in  such  trustee.  He  stands,  in 
the  shoes  of  the  bankrupt,  but  represents  the  creditors,  and  is  entitled  to  pes- 
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session, 'and  may  bring  an  action  to  enforce  his  right  of  possession.  He  can 
maintain  any  action  either  c6uld  maintain.  Such  an  action  is  not  analogous  to 
a  creditor's  bill,  and  it  is  no  objection  to  it  that  the  claims  against  the  bankrupt 
are  not  in  judgment.     The  title  is  vested  in  him  by  op.eration  of  law. 

"The  bankrupt  law  instead  of  vesting  in  the  trustee  the  remedies  of  the 
creditors  against  the  property  judgment,  execution,  and  creditor's  bills,  vests 
in  him  at  once  the  title  to  the  property — makes  him  the  owner. 

"It  is  argued  that  the  mortgage  in  controversy  being  good  as  between  the 
parties  is  also  good  as  between  the  mortgagees  and  trustee  in  bankruptcy  of 
the  mortgagor;  but  the  rule  is  well  settled  that  the  trustee  represents  the  rights 
of  creditors,  and  may  attack  conveyances  made  by  the  bankrupt  in  fraud  of 
creditors.  It  is  so  provided  in  the  statute.  The  trustee  may  prosecute  any 
suit  to  recover  assets  in  the  hands  of  third  parties,  or  to  enforce  the  payment 
of  claims  that  could  have  been  prosecuted  by  the  creditors' themselves  had  no 
proceedings  in  bankruptcy  been  instituted." 

In  re  Gray,  3  A.  B.  R.  647  (N.  Y.  Sup.  Ct.  App.  Div.) :  "When,  however,  the 
trustee  seeks  to  avoid  a  fraudulent  or  any  avoidable  transfer  by  the  bankrupt 
antedating  the  four  months,  he  does  so,  not  in  the  right  conferred  as  a  con- 
comitant to  the  due  operation  of  the  system,  but  exclusively  in  the  creditors' 
common-law  right.  He  is,  with  relation  to  these  anterior  transfers,  so  to  speak, 
subrogated  to  that  right.  Such  of  these  anterior  transfers  as  any  creditor  might 
Tiave  avoided,  he  may  avoid.  Such  as  no  creditor  could  have  avoided,  he  can- 
not avoid." 

Gove  V.  Morton  Trust  Co.,  12  A.  B.  R.  300  (Sup.  Ct.  N.  Y.  App.  Div.) :  "The 
present  Bankruptcy  Act  differs  in  some  respects  from  preceding  enactments 
of  that  character,  in  that  it  gives  to  the  trustee  in  bankruptcy,  in  addition  to 
the  rights  of  the  bankrupt,  and  the  authority  to  set  aside  transfers  made  in  fraud 
of  creditors,  the  right  which  creditors  would  have  to  take  advantage  of  the 
failure  to  file  or  record  a  mortgage  or  other  instrument.  Here,  the  right  of  a 
judgment  creditor  to  resort  to  the  property  covered  by  the  mortgage,  and 
hence  to  its  proceeds,  has  passed  to  the  plaintiff;  and  we  are  of  opinion  that  as 
a  consequence  he  was  entitled  to  the  judgment  he  prayed  for." 

Impliedly,  Iii  re  Butterwick,  12  A.  B.  R.  537,  131  Fed.  371  (D.  C.  Pa.) :  "The 
trustee  does  not  stand  simply  in  the  shoes  of  the  bankrupt  but  is  vested  with 
the  rights  of  his  execution  creditors." 

Warehousing  Co.  v.  Hand,  16  A.  B.  R.  63,  143  Fed.  32  (C.  C.  A.  Wis.) :  "The 
trustee  succeeds,  as'  of  the  date  of  the  adjudication,  not  only  to  the  bankrupt's 
title  and  possessory  right  to  the  property,  but  also  to  the  right  of  the  bank- 
rupt's creditors  to  assert  that  the  title  and  possessory  right  as  to  them  is  in 
the  bankrupt.  Section  70a  (4)  and  (5);  §  70e.  *  *  *  Liens  that  remain  un- 
disturbed are  those  that  were  good  against  both  the  bankrupt  and  his-  creditors 
immediately  preceding  the  adjudication.  Hewitt  v.  Berlin  Machine  Works,  194 
U.  S.  296,  11  Am.  B.  R.  709;  Thompson  v.  Fairbanks,  196  U.  S.  516,  13  Am.  B.  R. 
437;  Chesapeake  Shoe  Co.  v.  Seldner,  10  Am.  B.  R.  466",  122  Fed.  593.  The  con- 
clusion results  not  merely  from  a  consideration  of  the  nature  of  the  trustee's 
succession,  but  as  well  from  the  inhibitions  of  the  Act.  Section  67a  (30  Stat. 
-564  [U.  S.  Comp.  St.  1901,  p.  3,449])  vitiates  as  liens  all  'claifns  which  for  want 
of  record  or  for  other  reasons'  the  bankrupt's  creditors  might  have  avoided  as 
liens;  that  is,  no  secret  liens  or  equities  shall  prevail  against  the  trustee  that 
were  not  good  against  .the  general  unsecured  creditors  represented  by  the 
trustee.  Section  67d  protects  'the  liens  given  or  accepted  in  good  faith  *  *  * 
and  for  a  present  consideration,  which  have  been  recorded  according  to  law,  it 
record  ! hereof  was  necessary  in  order  to  impart  notice.'  The  liens  thus  saved 
are  liens,  not  promises  to  give  liens,  not  equitable  claims  that  what  ought  to 
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have  been  done  shall  be  considered  done,  but  liens  perfected  according  to  law. 
'Notice'  as  well  as  'a  present  consideration'  is  necessary.  If  a  chattel  mortgage 
be  given  in  good  faith  and  for  a  present  consideration,  recording  is  not  obliga- 
tory, but  the  imparting  of  notice  is.  Recording  is  one  way,  another  is  actual 
and  continued  change  of  possession.  If  a  pledge  be  similarly  given,  recording  . 
is  not  'necessary  in  order  to  impart  notice,'  because  no  provision  has  been  made 
that  a  record  of  the  fact  shall  be  notice  of  the  fact;  but  is  'necessary  in  order 
to  impart  notice'  is  the  delivery  of  exclusive  and  unequivocal  possession.  We 
think  that  §  67d  does  not  change  §  67a  into  the  meaning  that  'claims  which  for 
want  of  record  or  for  other  reasons'  are  not  good  liens  as  against  creditors, 
are  good  liens  as  against  the  estate  if  the  lender  advanced  his  money  without 
any  actual  intent  to  defraud  unsecured  creditors.  He  is  chargeable  with  the 
constructive  intent  which  is  attributed  to  secrecy."  i 

In  re  Heckathorn,  16  A.  B.  R.  470,  144  Fed.  499  (D.  C.  Pa.):  "The. trustee 
in  any  such  controversy  is  invested  with  the  rights  of  creditors.  *  *  *  He 
is  not  limited  like  an  assignee  who  is  merely  a  representative  of  the  debtor." 

In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  383  (D.  C.  N.  Y.) :  "But  in  some  cases, 
liens  may  be  avoided  by  the  trustee  that  could  not  have  been  avoided  by  the 
bankrupt  if  the  bankruptcy  proceedings  had  not  intervened." 

State  Bank  v.  Cox,  16  A.  B.  R.  35,  143  Fed.  91  (C.  C.  A.  Ills.):  "In  other 
words,  it  is  the  established  doctrine  that  bankruptcy  proceedings  are  in  rem, 
and  when  commenced  all  of  the  property  then  held  by  the  bankrupt  or  for  his 
use  (aside  from  exemptions)  is  subjected  to  the  jurisdiction  of  the  bankruptcy 
•court,  and  that,  when  bankruptcy  is  adjudicated,  the  sequestration  reaches  all 
such  property  at  least,  and  becomes  operative  from  the  institution  of  proceed- 
ings, as  'a  caveat  to  all  the  world,'  preventing  interference  by  attachments  or 
other  means  in  derogation  of  the  interests  of  the  estate." 

In  re  Rudnick,  4  A.  B.  R.  534,  102  Fed.  750  (D!  C.  Wash.):  "The  right  and 
title  of  a  trustee  is,  in  general,  the  same  as  the  right  and  title  which  the  bank- 
rupt possessed  prior  to  the  adjudication,  but  to  this  is  added  authority  to  avoid 
fraudulent  transfers  of  property.'' 

Zartman  v.  Nat'l  s'k.,  16  A.  B.  R.  152,  159,  109  App.  Div.  406:  "He  became 
vested  by  the  order  of  appointment  of  all  the  property  of  every  kind  owned  by 
the  bankrupt  and  while  it  passed'to  him  subject  to  liens  valid  against  the  organ 
company,  he  still  represented  the  creditors  and .  could  pursue  remedies  avail- 
able to  them  as  judgment  creditors." 

Impliedly,  In  re  Shaw,  17  A.  B.  R.  205  (D.  C.  Me.) :  "The  only  rights  against 
Shaw  which  passed  to  the  bank  by  the  mortgage  from  the  Keene  Leather 
Company  were  -rights  by  estoppel,  which  resulted  from  Shaw's  standing  by  and 
assenting  to  the  transfer.  This  is  made  the  most  of  by  the  learned  counsel 
for  the  bank;  but,  if  the  conveyance  shall  be  held  to  be  a  conveyance  by  estoppel 
from  Shaw  to  the  bank,  this  estoppel  can  relate  only  to  Shaw,  and  not  to  his 
trustee  in  bankruptcy.  In  spite  of  anything  done  by  way  of  delivery  to,  and 
•retention  by,  the  mortgagee,  I  am  of  the  opinion,  as  I  have  already  indicated, 
that  an  attaching  creditor  of  Shaw  could  have  prevailed  in  an  attachment  of  the 
bark,  and,  therefore,  that  there  passed  to  this  trustee  property  which  might  have 
been  levied  upon  and  sold  under  judicial  process  against  the  bankrupt." 

But  the  trustee  gets  no  more  than  the  creditor's  title  (save  and  except 
as  he  gets  the  bankrupt's  title  and  the  peculiar  titles  conferred  by  the  Bank- 
rupt Act)  and  if  a  lien  or  other  transfer  is  not  void  for  lack  of  record  or 
other  fauhs,  as  against  creditors  at  all  whether  they  be  merely  genei'al 
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creditors  or  even  levying  creditors,  of  course  it  is  not  void  as  against  the 
trustee  in  bankruptcy. 

Hewitt  V.  Berlin  Machine  Wks.,  11  A.  B.  R.  709,  194  U.  S.  296:  "And  the 
Circuit  Court  of  Appeals,  adhering  to  that  decision,  held  in  this  case  that, 
inasmuch  as  by  the  New  York  statute,  a  conditional  sale  such  as  that  in  ques- 
tion was  void  only  as  against  subsequent  purchasers  or  pledgees  or  mortgagees  in 
good  faith,  the  District  Court  was  right,  and  affirmed  the  judgment.     *     *     * 

"We  concur  in  this  view,  which  is  sustained  by  decisions  under  previous 
bankruptcy  laws  (Winsor  v.  McLellan,  2  Story  492,  Fed.  Cas.,  No.  17,887;  Donald- 
son V.  Farwell,  93  U.  S.  631,  23  L.  Ed.  993;  Yeatman  v.  New  Orleans  Sav.  Inst., 
95  U.  S.  764,  24  L.  Ed.  589),  and  is  not  shaken  by  a  different  result  in  cases 
arising  in  States  by  whose  laws  conditional  sales  are  void  as  against  creditors." 

Likewise  as  to  the  effect  of  merely  the  bankruptcy  proceedings  as  lis 
pendens  against  a  creditor  levying  attachment  on  property  fraudulently  con- 
veyed by  the  bankrupt,  i^s 

§  1208.  But  Creditor's  Title  Taken  by  Trustee;  Generally,  That 
Only    of    Some    Existing    Creditor      "Armed    with    Process." — 

The  statute  does  not,  by  its  wording,  specify  what  is  meant  by  the  use  of 
the  word  "creditor"  in  this  connection,  although  in  its  §  I  of  definitions, 
the  word  "creditor"  is  defined  to  mean  anyone  holding  a  debt,  •  claim  or 
demand  provable  in  bankruptcy.  Moreover,  the  phraseology  of  §  70  Cc), 
giving  the  trustee  the  right  to  avoid  any  transfer  made  by  the  bankrupt 
which  any  creditor  "might". have  avoided,  would  not  seem  necessarily  to 
imply  that  some  creditor  must  actually,  before  the  time  of  the  filing  of  the 
bankruptcy  petition,  already  h^ve  taken  all  the  formal  steps,  such  as  the 
obtaining  of  judgment  against  the  bankrupt  or  the  atta.ching  of  the  bank- 
rupt's property  before  judgment,  required  of  creditors  in  the  process  of 
subjecting  debtors'  property;  and  such  has  been  the  holding  in  some  cases. 

Beasley  v.  Coggins,  12  A.  B.  R.  355,  57  So.  Rep.  213:  "A  trustee  in  bank- 
ruptcy occupies  a  relation  similar  to  that  of  a  judgment  creditor  of  the  bank- 
rupt, and  may  file  a  bill  in  equity  to  set  aside  a  fraudulent  conveyance  of  real 
estate  by  the  bankrupt,  although  neither  the  trustee  nor  any  creditor  has  re- 
duced any  claim  against  the  bankrupt  to  judgment." 

The  Statute  seems  to  strive  to  give  the  trustee  the  same  right  and  remedy 
that  any  creditor  "might"  have  exercised  to  avoid  transfers,  whether  actually 
exercised  or  not,  and  such  provision  might  not  unnaturally  be  construed  to 
give  him  either  the  right  to  take  all  the  necessary  steps  that  would  have  been 
required  of  such  creditor,  or,  perhaps,  even  to  dispense  with  such  pre- 
liminary steps  altogether.  Certainly,  since  the  pendency  of  the  bankruptcy 
proceedings  itself  ties  the  creditors'  hands  from  helping  themselves  by  their 
ordinary  remedies,  it  might  seem  not  only  a  natural  but  also  an  eminently 
equitable  construction  of  the  law  to  hold  that  the  trustee  is  subrogated  not 
only  to  all  rights  and  remedies  for  avoiding  transfers  which  any  cred- 

138.     In  re  Mullen.  4  A.  B.  R.  230.  101  Fed.  413  CD.  C.  Mass.l. 
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itor  has  already  begun  to  assert,  but  also  to  all  rights  and  remedies  which 
any  creditor  "might"  have  asserted,  as,  indeed,  the  very  wording  of  §  70  (3) 
appears  to  indicate.  ^^^ 

Furthermore,  it  is  a  familiar  rule  in  the  subject  of  the  equitable  remedies 
of  creditors  that  where  there  is  already  a  sequestration  of  all  the  debtor's 
property  for.  the  be'nefit  of  creditors,  the  obtaining  of  preliminary  judg- 
ment against  the  debtor,  and  the  return  of  execution  unsatisfied,  being  vain 
things,  will  not  be  required  before  resort  may  be  had  to  equitable  remedies 
against  transferees  of  such  debtor  and  other  parties  obligated  to  creditors 
by  virtue  of  the  debtor's  dealings  with  them  while  insolvent;  and  this  rule 
has  been  held  in  some  cases  applicable  in  bankruptcy. '^** 

Mueller  v.  Bruss,  8  A.  B.  R.  442,  112  Wis.  406:  "There  can  be  no  4oubt 
about  the  general  proposition  that,  before  a  mere  creditor  or  his  representative' 
can  attack  a  conveyance  alleged  to  have  been  made  by  his  debtor  in  fraud  of 
his  creditors,  he  must  show  that  he  has  exhausted  his  legal  remedies.  *  *  * 
Obtaining  judgment  on  the  claim  with  a  return  of  an  execution  unsatisfied,  is 
prima  facie  evidence  of  the  exhaustion  of  all  legal  remedies  against  the  debtor. 
The  rule  stated,  however,  is  not.  inexorable  and  without  exceptions.  If  it 
appears  that  for  any  reason  a  judgment  against  a  debtor  cannot  be  obtained, 
it  will  be  excused  as  a  preliminary  to  a  creditors'  suit.  *  *  *  f  jig  principle 
involved  in  the  exceptions  to  the  rule  is  that  when  a  party  has  done  all  that  is 
possible  for  him  to  do  to  prepare  his  case  for  equitable  cognisance,  he  is  not 
to  be  denied  access  to  the  only  tribunal  capable  of  granting  relief." 

Skilton  V.  Codington,  15  A.  B.  R.  817,  185  N.  Y.  80:  "The  rule  that  a  creditor 
must  first  recover  a  judgment  is  simply  one  of  procedure  and  does  not  aflfect 
the  right.  Therefore,  where  the  recovery  of  a  judgment  becomes  impracticable, 
it  is  not  an  indispensable  requisite  to  enforcing  the  rights  of  the  creditor." 

Such  might  have  been  an  available  construction  of  the  statute  as  to  the 
title  of  the  trustee  in  bankruptcy ;  yet  the  Supreme  Court  has  not  adopted  it. 
On  the  contrary  the  Supreme  Court  has  carried  into  the  construction  of  this 
Act  the  underlying  idea  of  all  our  former  bankruptcy  acts,  as  well  as  that 
of  the  English  Bankruptcy  Acts  (see  Winsor  zj.  McClellan,  2  Story  492, 
Fed.  Cas.  17,887)  and  has  denied  to  the  trustee  in  bankruptcy  any  right 
creditors  merely  might  have  exercised,  but  had  not  already  actually  ex- 
ercised, or  placed  themselves  in  position  under  State  law  to  exercise;  the 
idea  being  that  the  bankruptcy  adjudication  in  no  wise  in  and  of  itself 
affects  the  title  but  merely  transfers  whatever  rights  the  bankrupt  or  any  of 
his  creditors  actually  had  acquired  at  the  time — save  and  except  always  as 
to  preferences  and  liens  by  legal  proceedings  within  the  four  months  period. 

The  bankruptcy,  in  other  words,  picks  up  the  estate  precisely  where  it 
finds  it,  giving  the  trustee  thereby  no  additional  rights  save  such  as  are 

139     Impliedly,  Ift  re  Shaw,  17  A.  B.  R.  305   (D.  C.  Me.). 

140.  Sheldon  v.  Parker,  11  A.  B.  R.  169  (Neb.  Sup,  Ct.).  Compare,  to  same 
effect,  In  re  Falls  City  Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98  Fed.  592  (D.  C.  Ky.), 
v/here  the  court  held,  that  the  bankruptcy  absolves  the  lienors  under  a 
mechanics'  lien  statute  from  the  requirement  of  the  institution  of  legal  proceed- 
ings  within   a   certain   specified   time. 

1  Rem  B— ^S 
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conferred  by  the  peculiar  provisions  of  the  act  relative  to  preferences  and 
legal  liens,  but  giving  to  him  all  rights  possessed  by  the  bankrupt  at  the  time 
of  the  bankruptcy  and  all  rights  then  asserted  by  any  creditor  or  which  any 
creditor  had  already  placed  himself  in  position  to  assert. 

Compare,  In  re  Mullen,  4  A.  B.  R.  237,  101  Fed.  413  (D.  C.  Mass):  "Probably 
§  70  (a)  was  not  so  much  intended  to  avoid  certain  "classes  of  transfers  as  to 
declare  the  right  of  the  trustee  to  avoid  transfers  voidable  by  other  persons.  A 
similar  observation  is  applicable  to  §  70  (a),  subd.  (5)." 

§  1209.  "Creditor"  Same  as  in  State  Law,  So  Far  as  Con- 
cerns Necessity  of  "Arming  with  Process." — ^The  word  "creditor"  as 
used  in  the  sections  of  the  Bankruptcy  Act  relating  to, the  title  and  rights 
of  the  trustee  has  the  same  meaning  that  is  attached  to  it  by  the  state  law, 
and  refers  to  a  creditor  "armed  with  process,''  where  by  the  state  law  it  is 
only  as  to  such  creditors  that  the  inhibited  transfer  of  the  property  or  lien 
upon  it  is  void. 

Thus,  since  the  word  "creditor,"  as  used  in  this  connection  in  statutes, 
generally  refers  to  such  creditors  only  as  have  levied  execution  or  attach- 
ment, or  otherwise  fastened  upon  the  property  itself,  an  unfiled  chattel 
mortgage  or  other  encumbrance  required  by  law  to  be  filed  in  order  to  be 
valid  as  againsf  creditors,  is  nevertheless  good  in  bankruptcy,  unless  some 
creditor  has  actually  levied  execution  or  attachment,  or  otherwise  fastened 
on  the  property  before  bankruptcy,  and  the  lien  of  the  levy  been  preserved 
for  the  benefit  of  the  estate.i*^ 
* 

141.  For  discussion  and  distinction  of  the  York  case,  see  In  re  Doran,  17 
A.  B.  R.  799. 

In  re  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  514  (C.  C.  A.  N.  Y.): 
"It  remains  to  consider  whether  the  trustee  can  take  advantage  of  the  non- 
compliance with  the  statute.  It  has  always  been  held  by  the  courts  of  New 
York  that  only  such  creditors  can  take  advantage  of  it  as  are  armed  with  som.; 
legal  process  authorizing  the  seizure  of  the  mortgaged  property,  and  are  thereby 
in  a  position  to  enforce  a  lien  upon  it,  *  *  *  and  that  the  mortgage  is  good 
as  to  creditors  at  large  as  well  as  between  the  parties.  Under  the  Bankruptcy 
Act  of  1867  (14  Stat.  517),  a  failure  to  file  a  mortgage  of  goods  and  chattels  in 
the  manner  prescribed  by  'law  of  the  State,  while  rendering  the  mortgage  void 
as  against  the  creditors  of  the  mortgagor  if  it  was  not  accompanied  by  an  im- 
mediate delivery  and  followed  by  an  actual  and  continuous  possession  of  the 
chattels,  did  not  afiect  its  validity  as  against  the  assignee  of  the  mortgagor  in 
bankruptcy.  The  assignee  succeeded  merely  to  the  title  of  the  mortgagor,  and 
as  between  the  mortgagor  and  the  mortgagee  the  validity  of  the  mortgage  was 
unaffected  by  the  failure.  Stewart  v.  Piatt,  101  U.  S.  731,  25  L.  Ed.  816.  Under 
the  present  act,  however,  by  §  67,  'claims  which  for  want  of  record  or  for 
other  reasons  would  not  have  been  valid  liens  as  against  the  creditors  of  the 
bankrupt'  are  not  liens  against  his  estate  (subdivision  'a'),  and  by  subdivision 
'b,'  whenever  a  creditor  is  'prevented  from  enforcing  his  rights  against  a  lien 
created  or  attempted  to  be  created  by  his  debtor,  who  afterwards  becomes  a 
bankrupt,'  the  trustee  of  the  estate  is  subrogated  to  and  may  enforce  the  rights 
of  such  creditor  for  the  benefit  of  the  estate.  And  by  §  70  (subd.  'e')  'the  trus- 
tee may  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  creditor 
of  such  bankrupt  might  have  avoided.'  When  the  mortgagor  was  adjudicated 
a  bankrupt,  there  was,  so  far  as  appears,  but  one  judgment  creditor.  Whether 
any  other  creditor  could  have  eventually  entitled  himself  to  the  benefit  of  the 
statute  was  a  matter  of  mere  conjecture.    It  would  have  depended  not  only  upoi> 
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York  Mfg.  Co.  V.  Cassell,  15  A.  B.  R.  633,  301  U.  S.  344:  "We  have  not  been, 
referred  to  any  decision  of  the  Supreme  Court  of  Ohio  as  to  the  meaning  of 
the  statute  requiring  the  filing  of  contracts  of  conditional  sales,  but  we  concur 
with  the  Circuit  Court  of  Appeals  in  this  case,  that  the  statute  would  render 
the  unfiled  contract  void  as  to  the  same  class  of  creditors  mentioned  in  the 
•chattel  mortgage  statute.  Therefore  the  contract  would  be  void  as  to  creditors 
who  before  its  filing  had  'fastened  upon  the  property'  by  some  specific  liens. 
As  to  creditors  who  had  no  such  liens,  being  general  creditors  only,  the,  statute 
does  not  avoid  the  sale,  which  is  good  between  the  parties  to  the  contract." 

In  re  Doran,  17  A.  B.  R.  803  (D.  C.  Ky.):  "Under  these  circumstances,  we 
Are  of  opinion  that  a  proper  construction  of  the  Kentucky  law  defeats  his  rights 
to  any  preference  or  priority  in  payment  out  of  the  $1,000  which  constitute  the 
assets  of  the  bankrupt,  even  though,  as  appears  to  be  the  case,  a  large  portion 

his  own  vigilance  in  pursuing  his  legal  rights,  but  also  upon  the  volition  of  the 
mortgagor.  The  mortgagor  could  have  made  a  general  assignment  of  its 
property  for  the  benefit  of  its  creditors,  or  surrendered  possession  of  the  mort- 
gaged property  to  the  mortgagee;  and  in  either  event  the  right  of  all  creditors 
X.Q  impeach   the   lien  would   have  been   extinguished.     *     *     * 

"The  Bankrupt  Act  does  not  vest  the  trustee  with  any  better  right  or  title 
to  the  bankrupt's  property  than  belongs  to  the  bankrupt  or  to  his  creditors  at 
the  time  when  the  trustee's  title  accrues.  The  present  act,  like  all  preceding 
Tjankrupt  acts,  contemplates  that  a  lien  good  at  that  time  as  against  the  debtor 
■and  as  against  all  of  his  creditors  shall  remain  undisturbed.  If  it  is  one  which 
■  has  been  obtained  in  contravention  of  some  provision  of  the  act,  which  ii 
fraudulent  as  to  creditors,  or  invalid  as  to  creditors  for  want  of  record,  it  is 
invalid  as  to  the  trustee;  and  if  it  is  one  which  was  invalid  as  to  some  particular 
■creditor,  though  valid  as  to  other  creditors,  the  trustee  is  in  certain  cases  sub- 
rogated to  the  rights  of  that  creditor.  The  provisions  which  have  been  quoted 
do  not  necessarily  touch  a. lien  which  at  the  date  of  the  adjudication  of  bank- 
ruptcy was  valid  as  to  the  bankrupt,  and  could  not  then  be  disturbed  by  any  of 
his  creditors.  The  lieh  of  the  present  mortgage  would  not  have  been  valid 
as  against  the  claims  of  the  creditors,'  within  the  terms  of  subdivision  'a,'  if 
the  creditors  had  obtained  the  right  to  question  it,  but  otherwise  it  was  valid. 
*     *     * 

"We  conclude  that,  except  as  to  the  Reilly  judgment,  the  lien  of  the  mort- 
gage was  valid,  and  that  the  trustee  is  entitled  only  to  the  amount  of  that 
judgment  out  of  the  proceeds  in  the  registry  of  the  court." 

For  discussion  of  the  Economical  Printing  Co.  case,  see  criticism  in  In  re 
Beede,  11  A.  B.  R.  387,  and  14  A.  B.  R.  708,  138  Fed.  441  (D.  C.  N.  Y.) ;  inter- 
pretation by  same  court  that  rendered  it.  In  re  Garcewich,  8  A.  B.  R.  151,  115 
Fed.  87;  held  to  be  binding  in  New  York,  In  re  Hewitt  v.  Berlin  Machine  Wks., 
11  A.  B.  R.  709,  194  U.  S.  302;  quoted  with  approval.  Receiver,  etc.,  v.  Staake, 
13  A.  B.  R.  281,  133  Fed.  717  (C.  C.  A.  Va.) ;  and  followed  by  the  U.  S.  Supreme 
Court  in  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  344;  discussed  in  In  re  Ducker, 

13  A.  B..  R.  760,  134  Fed.  43  (C.  C.  A.  Ky.) ;  also  discussed  in  In  re  Beede,  14 
A.  B.  R.  713,  138  Fed.  441   (D.  C.  N.  Y.) ;  distinguished  in  In  re  Carpenter,  11 

A.  B.  R.  147,  152,  135  Fed.  831  (D.  C.  N.  Y.) ;  held,  not  to  correctly  state  the 
law  of  Naw  York,  Skilton  v.  Codington,  15  A.  B.  R.  818,  185  N.  Y.  80  (N.  Y. 
Court  of  Appeals). 

In  re  Cutting,  16  A.  B.  R.  752,  145  Fed.  388  (D.  C.  N.  Y.);  In  re 
Sewell,  7  A.  B.  R.  133  (D.  C.  Ky.);  In  re  Kellogg.  7  A.  B.  R.  270,  112  Fed. 
52  (D.  C.  N.  Y.);  In  re  McKay,  1  A.  B.  R.  292  (Ref.  Ohio);  In  re  Great  Western 
Mfg.  Co.,  18  A.  B.  R.  261,  153  Fed.  123   (C.   C.  A.  Neb.);  In  re  Hinsdale,  7  A. 

B.  R.  85,  111  Fed.  502  (D.  C.  Vt.) ;  In  re  Co-op.  Shear  Co.,  2  A.  B.  R.  775  (Ref. 
•Ohio);  In  re  Burnham,  15  A.  B.  R.  548,  140  Fed.  926  (D.  C.  N.  Y.);  In  re 
Alden,  16  A.  B.  R.  362  (Ref.  Ohio):  In  re  Klingman,  2  A.  B.  R.  44  (Ref.  Iowa); 
In  re  Wright,  3  A.  B.  R.  364.  96  Fed.  187  (D.  C.  Ga.);  Drug  Co.  v.  Drug  Co., 

14  A.  B.  R.  477,  136  Fed.  396  (C.  C.  A.  Tex.);  In  re  Cavagnaro,  16  A.  B.  R. 
323,  143  Fed.  668  (D.  C.  N.  H.) ;  In  re  Shirley,  7  A.  B.  R.  299,  113  Fed.  303  (C. 
€.  A.  Ohio);  In  re  Schmidt,  6  A.  B.  R.  150,  109  Fed.  367  (D.  C.  Ohio).  Under 
old  law  of  1867,  Stewart  v.  Piatt,  101  U.  S.  731  (distinguished  in  In  re  Leigh 
Bros.,  3  A.  B.  R.  606).     See  ante,  §   1140. 
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thereof  came  from  a  sale  of  the  mortgaged  property.  We  think  the  proper 
construction  of  the  law  of  Kentucky  demands  that  as  he  deliberately  withheld 
his  mortgage  from  the  record  he  thereby  forfeited,  in  favor,  at  least,  of  the 
creditors  whose  claims  were  created  while  he  did  so,  all  right  to  priority  over 
them,  they  having  extended  credit  presumably  upon  the  bankrupt's  apparent 
ownership  of  the  property.  Certainly  under  these  circumstances  it  is  equitable 
for  him  to  suffer  the  loss  rather  than  those  who  were  without  fault." 

Crosby  v.  Miller,  16  A.  B.  R.  805  (Ct.  App.  D.  C):  "Creditors  mentioned  in 
the  section  of  the  Code  just  noted  mean  creditors  who  in  the  interval  of  time 
have  fastened  upon  the  property  for  the  payment  of  their  debts  and  not  general 
creditors." 

Compare,  In  re  Beede,  14  A.  B.  R.  703  (D.  C.  N.  Y.):  "It  is  settled  and 
elementary  law  that  a  creditor  cannot  take  the  property  of  his  debtor  either  for 
him  or  any  other  person  having  possession  and  claiming  it,  however  unfounded 
the  claim,  until  he  comes  armed  with  some  process  authorizing  the  taking.  It 
must  be  adjudged  that  he  is  a  creditor." 

But  where  the  State  law  makes  unfiled  mortgages  void  as  against  as- 
signees, it  has  been  held  the  debtor's  prior  assignment  will  operate  to  "arm" 
the  creditors,  so  that  the  trustee  in  bankruptcy  will  take  the  property  -free 
from  the  mortgage  lien.i*^ 

And  a  creditor  is  held  by  the  State  Courts  of  New  York  (notwithstanding 
the  bankruptcy  decisions)  to  be  sufficiently  "armed  with  process"  if  he  has 
a  judgment,  even  though  he  has  not  actually  levied  upon  the  property.i*^ 

And  compare,  In  re  Dry  Dock  Co.,  16  A.  B.  R.  329,  144  Fed.  649  (C.  C.  A. 
N.  Y.) :  "Under  the  authority  of  *  *  *  it  must  be  held,  that  as  against 
general  creditors  (now  represented  by  the  trustee)  the  mortgage  does  not 
operate  as  a  lien  upon  after-acquired  property,  and  therefore  does  not  cover  the 
$200  for  which  the  trustee  sold  them." 

§  1210.  Where  "Arming  with  Process"  Not  Requisite  by  State 
Law,  Not  Requisite  in  Bankruptcy. — And  where  "arming  with  process" 
ip  not  necessary  by  the  state  law,  it  is  not  requisite  in  bankruptcy,  and  if  by 
state  law  the  lien  be  void,  though  no  creditor  "armed  with  process"  exist, 
it  will  likewise  be  void  in  bankruptcy.*** 

Bradley,  Alders  &  Co.  v.  McAfee,  17  A.  B.  R.  499  (D.  C.  Mo.):  "Under  the- 
Missouri  Statute  it  is  not  necessary,  as  under  the  Ohio  statute,  followed  by  the- 
Supreme  Court  in  York  Manufacturing  Co.  v.  Cassell,  201  U.  S.  351,  15  Am. 
B.  R.  633,  that  to  enable  the  trustee  to  avail  himself  of  the  statute  the  creditors 
should,  by  levy  or  attachment  anterior  to  the  proceedings  in  bankruptcy,  have 
taken  steps  'to  fasten  upon  the  property  for  payment  of  the  debt.'  Nor  does  the 
case  of  Hewitt  v.  Berlin  Machine  Works,  194  U.  S.  29'6,  11  Am.  B.  R.  709,  apply, 
as  that  case  arose  under  the  New  York  statute,  which  avoided  the  sale  only  as 
to  'Subsequent  purchasers  in  good  faith,'  and  there  was  no  evidence  in  the  case- 
of  the  creditors  being  such  purchasers. 

"As  applied  to  the  Missouri  statute,  the  holding  by  the  Court  of  Appeals  of 

142.  In  re  Andrje  Co.,  9  A.  B.  R.  137,  117  Fed.  561  (D.  C.  Wis.). 

143.  Gove  V.  Morton  Trust  Co.,  12  A.  B.  R.  297,  96  N.  Y.  App.  Div.  177;  Zart- 
man  v.  Nat'l  Bk.,  16  A.  B.  R.  158,  106  App.  Div.  406.  And,  also,  compare  Skiltoii. 
V.  Codington,  15  A.  B.  R.  819,  185  N.  Y.  80  (Court  of  Appeals). 

144.  In  re  Doran,  17  A.   B.   R.   799    (D.   C.   Ky.). 
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this  Circuit  in  In  re  Pekin  Plow  Co.,  7  Am.  B.  R.,369,  113  Fed.  308,  310,  is  con- 
■clusive_  on  this  court,  which  is  that: 

"  'The  institution  of  proceedings  in  bankruptcy  amounts  to  an  effectual 
sequestration  for  the  benefit  of  all  his  creditors-  of,  all  property  of  the  bank- 
rupt. By  such  a  proceeding  the  creditors  "are  using  the  courts  of  law  and  their 
processes  for  the  collection  of  their  debts,"  and  the  creditors  thereby  make  an 
■effectual  seizure  of  the  property  of  the  bankrupt' " 

And  where  void  as  to  subsequent  creditors  but  not  as  to  prior  creditors, 
the  York  v.  Cassell  case  does  not  apply,  because  the  contest  then  is  be- 
tween creditors  under  §  64  (b)  (5).^*^ 

§  1211.  Discussion  of  Certain  Rejected  Doctrines — First  Rejected 
Doctrine — That  Trustee's  Title  as  to  Property  Not  in  Custody,  Anal- 
ogous to  Receiver's  or  Assignee's  in  State  Courts. — The  doctrine  has 
been  held  that,  as"  to  property  not  in  custody  of  the  bankruptcy  court,  the 
effect  of  the  bankruptcy  is  to  give  the  trustee  whatever  rights  a  receiver  or 
assignee  or  similar  officer  acting  in  equity  for  the  benefit  of  creditors  would 
have  had  in  the  particular  State  as  to  property  not  in  his  possession;  thus, 
if,  by  the  State  law,  preliminary  judgment  against  the  bankrupt  or  prior 
actual  levy  upon  the  property  involved  were  necessary,  that  such  judgment 
or  levy  is  likewise  necessary  in  case  the  trustee  in  bankruptcy  seeks  to 
avoid  a  transfer ;  and  on  the  other  hand,  if  in  such  State  such  prerequisites 
were  dispensed  with  in  cases  of  similar  equitable  sequestrations  of  the 
debtor's  property,  that  they  would  be  dispensed  with  in  suits  by  the  trustee 
in  bankruptcy.^*® 

* 

§  1212.  Second  Rejected  Doctrine — That  Bankruptcy  Operates  as 
"Equitable  Levy,"  as  to  Property  in  Custody. — The  second  rejected 
doctrine  is  that  bankruptcy  itself  operates  as  an  equitable  levy  as  to  prop- 
erty in  the  custody  of  the  bankruptcy  court. 

The  rule  that  the  word  "creditor"  as  used  in  the  Bankruptcy  Act  refers 
to  the  same  kind  of  creditors  meant  by  the  State  statutes  in  avoiding  trans- 
fers and  liens — i.  e.,  in  general,  to  creditors  "armed  with  process" — is  per- 
fectly consistent,  to  be  sure,  with  the  theory  that,  as  to  property  in  the  cus- 
tody of  the  bankruptcy  court  itself,  i.  e.,  property  in  the  possession  or 
control  of  the  bankrupt  after  adjudication,  or  of  the  marshal,  receiver  or 
trustee  in  bankruptcy,  either  before  or  after  adjudication,^*'^  the  bankruptcy 
itself  operates  as  an  equitable  levy;  so  that,  as  to  such  property  in  States 
where  equitable  sequestration  operates  as  a  sufficient  "arming  with  process," 
the  bankruptcy  itself  would  likewise  operate  to  arm  with  process  the  trustee 

145.  In  re  Doran,  17  A.  B.  R.  799   (D.   C.  Ky.). 

146.  Compare,  inferentially,  In  re  Beede,  14  A.  B.  R.  702,  138  Fed.  441  (D. 
C.  N.  Y.);  compare,  suggestively,  Matthews  v.  Hardt,  9  A.  B.  R.  380  (N.  Y. 
Sup.   Ct.   App.   Div.). 

147.  See  "What  Constitutes  'Custodia  Legis,'"  §  1807. 
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for  creditors  in  bankruptcy,  and  such  was  the  apparent  holding  in  many- 
cases.^*® 

In  re  Rodgers,  11  A.  B.  R.  93,  125  Fed.  169  (C.  C.  A.  Ills.,  reversed,  on  other 
grounds,  sub  nom.  Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  102,  198  U.  S.  280)  :. 
"The  filing  of  the  petition,  followed  by  seizure  and  by  adjudication  in  bank- 
ruptcy, is  a  seizure  of  the  property  by  the  law  for  the  benefit  of  creditors,  and 
an  appropriation  of  it  to  the  payment  of  the  debts  of  the  bankrupt.  It  is  a 
seizure  of  the  property  by  legal  process,  equal  in  rank  to  and  of  the  same  force 
and  effect  as  by  execution  or  attachment." 

In  re  Nat'l  Bk.,  14  A.  B.  R.  184,  135  Fed.  62  (C.  C.  A.  Ohio) :  "But  it  is  said  ' 
that  such  a  mortgage  is  good  between  the  parties  and  good  against  creditors  who- 
do  not  obtain  some  lien  upon  it  before  the  mortgagee  takes  possession,  actual. 
fraud  out  of  the  way,  and  that  no  creditor  had  seized  upon  this  property  prior 
to  the  adjudication  in  bankruptcy,  and  that  the  trustee's  title  is  no  better  than, 
that  of  the  mortgagor.  For  this,  Hewitt  v.  Berlin  Machine  Co.,  194  U.  S.  296,. 
11  A.  B.  R.  709,  is  cited. 

"But  in  that  case  the  unrecorded  conditional  sale,  with  agreement  that  title 
should  remain  in  the  vendor  of  the  machinery  until  the  purchase  price  was 
paid,  was  good  under  the  law  of  New  York  as  against  everybody  except  subse- 
quent purchasers  or  pledgees  or  mortgagees  in  good  faith. 

"Being  good  against  the  bankrupt  and  his  creditors  under  the  law  of  the- 
State  where  the  property  was  situated,  it  was  held  good  against  the  bankrupt 
and  his  trustee. 

"But  such  is  not  the  law  of  Ohio.     *    *    * 

"The  proceedings  in  bankruptcy  amounted  to  an  eflfectual  sequestration  of  the 
mortgaged  property  before  the  mortgagee  had  taken  possession.  It  was  a  seizure 
for  the  benefit  of  all  creditors." 

Nevertheless  see  the  Supreme  Court's  reaffirmation  of  the  doctrine  of  the 
Economical  Ptg.  Co.  case  as  being  applicable  to  conditional  sales  in  Ohio  in 
York  Mfg.   Co.'  v.  Cassell,  15  A.   B.  R.  633,  201  U.  S.  344., 

In  re  Pekin  Plow  Co.,  7  A.  B.  R.  369,  112  Fed.  308  (C.  C.  A.  Neb.) :  "Counsel 
for  petitioner  contends  that  the  Supreme  Court  of  Nebraska  has  interpreted  the 
word  'creditor,'  as  employed  in  the  foregoing  statutory  enactment,  to  mean  d 

148.  In  re  Emslie,  4  A.  B.  R.  128,  102  Fed.  291  (C.  C.  A.  N.  Y.);  In  re  Bres- 
lauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  C.  N.  Y.) ;  English  v.  Ross,  15  A.  B.  R. 
376,  140  Fed.  630  (D.  C.  Pa.);  In  re  Hess,  14  A.  B.  R.  639,  136  Fed.  988  (Ref.. 
Penn.,  aifirmed  by  D.  C.) ;  In  re  Elmira  Steel  Co.,  5  A.  B.  R.  487,  109  Fed.  456 
(Special  Master  N.  Y.) ;  In  re  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.).  Compare,  to 
same  general  effect,  In  re  Leigh  Bros.,  2  A.  B.  R.  606  (Ref.  Colo.);  In  re  Yukoii 
Woolen  Co.,  2  A.  B.  R.  805,  96  Fed.  326  (D.  C.  Conn.) ;  impliedly,  In  re  Hecka- 
thorn,  16  A.  B.  R.  470,  144  Fed.  "499  (D.  C.  Penn.),  quoted  ante,  §  1207. 

Also,  to  same  effect,  In  re  Thorp,  12  A.  B.  R.  195  (Ref.  Va.,  affirmed  by  D. 
C).  But  in  this  case  the  court  speaks  of  the  trustee  as  standing  in  the  shoes 
of  "an  innocent  purchaser."  This  is  incorrect:  the  trustee  does  not  occupy  the 
position  of  an  "innocent  purchaser,"  but  simply  that  of  a  levying  creditor,  who 
in  fact  he  really  is.  Compare  note  to  In  re  Wright,  2  A.  B.  R.'368,  96  Fed.  187 
(D.  C.  Ga.);  In  re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio);  In  re  Jacobs,  1  A.  B.  R. 
518  (Ref.  La.). 

See  In  re  Beede,  11  A.  B.  R.  387  (D.  C.  N.  Y.),  where  the  court,  feeling  con- 
strained to  follow  the  ruling  of  the  Circuit  Court  of  Appeals  in  In  re  Economical 
Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  514  (C.  C.  A.  N.  Y.),  although  dis- 
cussing the  reasoning  in  that  case,  says  the  difficulty  is  obviated  by  per- 
mitting the  creditors  to  reduce  their  claims  to  judgment  after  bankruptcy. 
This  seems  to  be  "whipping  the  devil  around  the  stump."  It  is  a  doubtful  ex- 
pedient for  obviating  the  improper  effects  of  ruling  deemed  erroneous. 
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judgment,  execution,  or  attachment  creditor,  or  one  who,  by  a  lawful  seizure 
of  property  while  in  the  possession  of  the  mortgagor,  has  acquired  a  lien 
thereon.  *  *  *  These  decisions  probably  establish  the  doctrine  that  an 
unrecorded  chattel  mortgage  is  only  voidable  as  to  creditors,  and  that  until 
they  take  steps  to  assert  their  claims,  the  mortgage  is  good  as  between  the 
parties.     *     *     * 

"From  the  foregoing  provisions  of  the  act,  it  in  our  opinion  clearly  appears 
that  the  institution  of  proceedings  in  bankruptcy  amounts  to  an  efifectual 
sequestration  for  the  benefit  of  all  his  creditors  of  all  the  property  of  the  bank- 
rupt, including  property  transferred  by  the  bankrupt,  before  proceedings  were 
instituted,  in  fraud  of  his  creditors.  By  such  proceedings  the  creditors  'are  using 
the  courts  of  law  and  their  processes  for  the  collection  of  their  debts,'  and  the 
creditors  thereby  make  an  effectual  seizure  of  the  property  of  the  bankrupt 
within  the  true  meaning  of  the  decisions  of  the  Supreme  Court  of  Nebraska 
hereinbefore  referred  to." 

In  re  Smith  &  Shuck,  13  A.  B.  R.  105,  133  Fed.  301  (D.  C.  Iowa):  "It  is 
strenuously  urged,  however,  that  the  term  'creditors,'  as  used  in  this  section 
(of  the  Iowa  statutes)  means  only  attaching  or  execution  creditors,  or  others 
who  have  acquired  a  lien  upon  the  property.  That  a  g.eneral  creditor  who  has 
no  lien  upon  the  property  would  not  be  protected  against  a  sale  of  it  by  his 
debtor  or  its  seizure  or  sale  under  judicial  process  by  other  creditors,  may  be 
conceded.  *  *  ^  Thp  filing  of  the  petition  in  bankruptcy  is,  however,,  'judi- 
cial process'  and  operates  as  an  attachment  or  sequestration  from  that  time, 
of  the  property  of  the  bankrupt  for  the  equal  benefit- of  all  of  his  creditors  and 
as  a  restraint  upon  its  disposition  by  him.!' 

Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R.  466,  122  Fed.  593  (C.  C.  A. 
Va.) :  "The  trustee  is  the  representative  of  creditors,  who  are,  from  the  date 
of  filing  the  petition  in  bankruptcy,  in  effect,  attaching  creditors." 

In  re  Kolin,  13  A.  B.  R.  531,  134  Fed.  557  (C.  C.  A.  Ills.):  "A  receiver  or 
trustee  stands  in  like  plight  with  attaching  creditors." 

"  In  re  Ducker  (Shuster),  13  A.  B.  R.  770,  133  Fed.  771  (C.  C.  A.  Ky.) :  "This 
is  a  distinct  recognition  of  the  equivalency  of  the  seizure  in  bankruptcy  with 
the  seizure  in  other  forms  of  legal  proceedings  and  upon  this  sufficient  ground 
we  are  in  accord  with  the  opinion  of  that  court." 

In  re  Press  Post  Printing  Co.,  13  A.  B.  R.  797  (D.  C.  Ohio):  "The  adjudi- 
cation of  this  court  that  the  vendee  was  bankrupt,  and  the  transfer  of  the  pos- 
session of  the  property  to  the  trustee,  constitutes  legal  process,  and'  operated 
as  a  seizure  of  the  property  for  all  the  creditors.  It  was,  so  to  speak,  an 
equitable  execution  in  favor  of  all  the  creditors,  including  the  vendors." 

In  re  Tweed,  13  A.  B.  R.  651,  131  Fed.  355  (D.  C.  Iowa) :  "And,  as  the  prop- 
erty remained  in  the  possession  of  the  bankrupt  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  that  filing  was  an  attachment  or  sequestration  from  that 
time  of  all  the  property  of  the  bankrupt  for  the  benefit  of  his  creditors.  *  *  * 
Such  sequestration  applies  to  property  held  by  the  bankrupt  under  conditional 
contracts  of  purchase,  which  conditions  are  invalid  under  statutes  like  §  2905 
of  the  Code  of  Iowa,  as  well  as  to  property  unconditionally  owned  by  him." 

In  re  Noel,  14  A.  B.  R.  715,  737,  137  Fed.  694  (D.  C.  Md.) :  "By  that  Act 
(1867),  while  there  passed  to  the  assignee  'all  property  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors,'  it  did  not  contain  the  provision  of  §  70d  of  the 
Act  of  1898,  that  the  trustee  may  avoid  any  transfer  which  any  creditor  might 
have  avoided,  and  (§  67e)  that  it  shall  pass  to  the  trustee  as  assets  of  the  bank- 
rupt's estate,  without  it  being  required  that  any  creditors  should  have  been  in 
a  position  to  attack  the  transfer  by  reason  of  having  a  judgment  and  execution." 
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In  re  Fraizer,  9  A.  B.  R.  31,  117  Fed.  746  (D.  C.  Mo.):  "What  was  the  claim 
of  the  creditors  of  the  bankrupt  as  against  the  property  sold  and  delivered  to 
the  bankrupt  by  the  vendor  under  an  instrument  of  writing  unacknowledged 
and  unrecorded?  Admittedly,  it  was  the  right  to  institute  legal  proceedings, 
and,  under  writs,  to  seize  such  property  and  appropriate  it  to  the  payment  of 
their  debts.  As  against  creditors,  both  prior  and  subsequent,  who  sought  the 
aid  of  the  courts  and  judicial  process,  such  vendor's  claim  was  void.  The 
moment  of  the  institution  of  the  proceedings  in  bankruptcy,  such  creditors,  as 
already  stated,  by  operation  of  law,  became  adversary  parties;  and  the  clear 
expression  of  the  act  is  that  the  claim  of  such  vendor  shall  thereafter  be  no 
more  a  lien  against  the  bankrupt's  estate  than  he  would  have  had  against  the 
claims  of  creditors,  had  they,  prior  to  the  institution  of  the  bankruptcy  pro- 
ceedings, invoked  the  process  of  court  for  the  collection  of  their  debts.  In 
-other  words,  the  intention  of  Congress  was  to  as  effectually  cut  off  such  lien 
in  favor  of  creditors  by  the  adjudication  of  bankruptcy  as  if  the  creditors  had, 
prior  to  the  recording  of  such  contract  of  sale,  sought  the  aid  of  a  court  for 
the  collection  of  their  debts.  And  this  is  emphasized  by  the  language  of  Judge 
Adams  in  commenting  upon  this  provision  of  the  Bankrupt  Act,  in  declaring 
that  'it  means  that  any  liens  which  would  not  have  been  valid  if  other  creditors 
had  a  right,  before  bankruptcy,  to  avoid  the  same,  either  for  want  of  record  or 
otherwise,  shall  not  constitute  a  lien  against  the  estate  in  bankruptcy.'  No 
matter  what  the  form  of  the  legal  proceeding  taken  by  the  creditor,  if  it  be 
instituted  prior  to  the  assertion  of  the  lien  by  the  vendor,  the  prior  right  of 
the  creditor  has  attached." 

In  re  Furniture  Co.  (Metropolitan  Store  &  Saloon  Fixture  Co.),  15  A.  B.  R. 
119  (Ref.  N.  Y.) :  "The  filing  of  a  petition  in  bankruptcy,  and  the  appoint- 
ment of  a  receiver  puts  a  trustee  in  bankruptcy  in  the  same  position  as  a 
judgment  creditor,  or  one  armed  with  legal  process,  at  least  so  far  as  the 
failure  to  file  a  chattel  mortgage  is  concerned." 

To  same  effect.  In  re  Butterwick,  12  A.  B.  R.  537,  131  Fed.  371  (D.  C.  Pa.): 
"That  is  to  say,  the  trustee  does  not  stand  simply  in  the  shoes  of  the  bankrupt, 
but  is  invested  with  the  rights  of  his  execution  creditors;  and  the  question  in 
the  present  instance  therefore  is,  whether  the  show  cases  which  are  sought  to 
be  reclaimed  could  have  been  successfully  subjected  while  in  the  hands  of  the 
bankrupt  to  levy  and  sale  upon  execution  against  him.  This  is  to  be  determined 
by  the  local  law." 

In  re  Bozeman,  2  A.  B.  R.  809  (Ref.  Ga.) :  "Under  the  Bankruptcy  Act  of 
1898  the  trustee  takes  the  property  of  the  estate  subject  to  all  equities,  liens 
and  encumbrances  existing  against  it  in  the  hands  of  the  bankrupt,  and  takes 
no  greater  interest  than  the  bankrupt  himself  had,  except  in  the  instances 
specified  in  the  Act,  viz.  liens  void  for  want  of  record  or  otherwise,  liens  ipso 
facto  dissolved  by  the  adjudication,  and  fraudulent  and  voidable  (preferential) 
transfers."  This  case  nearly  correctly  states  the  rule  as  to  the  trustee's  title. 
It  might  be  added  that  evidently  recording  is  not  necessary  in  order  to  make 
a  lien  valid  as  against  levying  creditors  in  Georgia.  Were  it  otherwise  the  deci- 
sion would  be  subject  to  the  criticism  of  the  editor's  footnote  to  the  report. 

In  re  Coffin,  16  A.  B.  R.  689,  146  Fed.  181  (D.  C.  Conn.) :  "Now  the  trustee 
in  bankruptcy  has  the  property.  His  position  is  not  precisely  the  one  which 
Mr.  Coffin  occupied  prior  to  the  adjudication.  He  represents  general  creditors 
and  counsel  have  made  'an  apt  illustration  when  they  suggest  the  attitude  of  a 
sheriff  pressing  an  execution." 

Beasley  v.  Coggins,  13  A.  B.  R.  355,  57  So.  Rep.  213  (Sup.  Ct.  Fla.) :  "A  trustee 
in  bankruptcy  occupies  a  relation  similar  to  that  of  a  judgment  creditor  of  the' 
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bankrupt,  and  may  file  a  bill  in  equity  to  set  aside  a  fraudulent  conveyance  of 
real  estate  by  the  bankrupt,  although  neither  the  trustee  nor  any  creditor  has 
reduced  any  claim  against  the  bankrupt  to  judgment." 

And  truly,  what  other  seizure  of  property  by  legal  process  could  be  more 
effectual  than  that  effected  by  the  marshal,  trustee  or  receiver  in  the  bank- 
ruptcy proceedings  ?  Certainly,  in  those  states  where  unfiled  chattel  mort- 
gages and  unfiled  conditional  sales  contracts  are  void  as  against  a  receiver 
appointed  in. a  State  Court  in  behalf  of  creditors  or  as  against  an  assignee 
for  the  benefit  of  all  creditors  in  possessir .  of  the  rem,  why  not  equally 
so  as  to  a  receiver  or  trustee  appointed  in  the  bankruptcy  court  likewise 
in  possession  ?i*^ 

§  1213.  Bankruptcy  So  Operating  as  Equitable  Levy  Precisely  as 
Other  Equitable  Levies  Operate  in  Same  State. — It  is  a  corollary  of 
the  rejected  doctrine  however,  that  the  bankruptcy  operates  as  such  equi- 

149.    Compare,  inferentially,  to  same  eflfect,  Crane  Co.  v.  Smythe,  11  A.   B.' 
R.  749,   750   (Sup.   Ct.  App.   N.   Y.). 

And  it  majces^no  difference  whrether  the  bankruptcy  is  a  voluntary  bankruptcy 
or  an  involuntary  bankruptcy. 

In  re  Frazier,  9  ^.  B.  R.  gl,  117  Fed.  575  (D.  C.  Mo.):  "Petitioner  has  filed 
a  motion  for  rehearing,  directing  the  attention  of  the  court  to  the  fact  that 
the  case  ruled  by  the  Court  of  Appeals  was  a  proceeding  in  involuntary  bank- 
ruptcy; whereas  the  case  at  bar  is  a  voluntary  proceeding.  The  contention 
is  that  the  ruling  of  the  Court  of  Appeals  rested  upon  the  proposition  that  a 
petition  in  involuntary  bankruptcy  is  an  adversary  proceeding  taken  by  the 
creditor  against  the  bankrupt,  and  that  the  institution  of  such  adversary  action 
places  the  creditors  in  the  position  of  'using  the  courts  of  law  and  their  process 
for  the  collection  of  their  debts,'  within  the  meaning  of  the  term  'creditors,' 
employed  in  §  3412,  Rev.  St.  Mo.,  1899,  quoted  in  the  former  opinion  herein. 
It  may  be  conceded  that,  as  a  general  rule,  courts  are  not  concluded  by  a 
decision  beyond  the  particular  facts  and  principles  of  law  arising  therein.  But 
it  must  likewise  be  conceded  that,  in  applying  the  ruling  of  a  court  in  a  given 
case,  its  re4Sons  assigned,  and  the  underlying  principles  of  law  asserted,  should 
guide  in  carrying  them  into  another  cause— especially  so  in  construing  the  same 
statute  in  pari  materia.  Why  should  there  be  any  difference  in  respect  of  a 
conditional  sale,  in  effect  fraudulent  against  creditors  under  the  Missouri  statute, 
when  the  bankrupt  3  declared  to  be  bankrupt  in  a  voluntary  or  involuntary  pro- 
ceeding? In  both  instances  the  bankrupt  estate  becomes  amendable  to  the 
operation  of  th«  Bankrupt  Act.  The  postulate  announced  by  the  court  in 
Mueller  v.  Nugent,  184  U.  S.  14,  7  Am.  B.  R.  224,  22  Sup.  Ct.  269,  46  L.  Ed. 
405,  'that  the  filing  of  a  petition  is  a  caveat  to  all  the  world,  and  in  effect  an 
attachment  and  injunction,'  in  the  very  necessities  of  the  whole  scheme  and 
spirit  of  the  Bankrupt  Act,  must  apply  as  well  to  a  voluntary  as  an  involuntary 
proceeding.  The  moment  the  petition  is  filed,  the  proceeding  is  in  rem.  It,  in 
legal  effect,  sequesters  all  of  his  property  interests  for  the  benefit  of  all  his 
creditors,  pari  passu,  as  if  seized  under  attachment  or  a  writ  of  execution.  His 
whole  estate  passes  into  custodia  legis,  Eo  instante  every  creditor  of  the  bank-, 
rupt  becomes  an  adversary  party  in  a  legal  proceeding  for  the  appropriation  of 
the  property  of  the  bankrupt,  and  stands  as  a  creditor  seeking  the  aid  of  the 
court  of  exclusive  jurisdiction.  The  trustee,  representing  the  creditors,  be- 
comes antagonistic  to  such  a  creditor  as  the  petitioner,  who  claims  as  a  vendor 
of  personal  property  under  a  conditional  sale,  not  acknowledged  and  not  re- 
corded. So  that  after  filing  his  petition  in  bankruptcy  the  bankrupt  cannot 
dismiss  the  petition  without  notice  to  all  of  his  creditors,  with  the  consequent 
right  on  their  part  to  appear  and  contest.  It  was  of  this  right,  under  §  59, 
subsec.  'g,'  Bankrupt  Act,  that  the  court,  inter  alia,  in  In  re  Pekin  Plow  Co., 
asserted: 
'"'These  provisions  evince  an  unquestionable  intent  on  the  part  of  Congress 
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table  levy  on  titles  in  each  state  only  as  other  equitable  levies  there  operate. 
While,  in  accordance  with  the  rejected  doctrine  under  consideration  it 
would  be  true  that  bankruptcy,  being  beyond  question  a  proceeding  in 
equity,  would  operate  upon  titles  in  each  State  as  other  equitable  proceed- 
ings operate  there,  it  correspondingly  would  be  true  that  its  operation  in 
each  State  would  be  limited  to  that  of  similar  equitable  proceedings  in  such 
State.  Thus,  if,  under  State  law,  it  requires  some  particular  method  of 
seizure  by  legal  proceedings  to  nullify  the  particular  lien  or  transfer  in- 
volved, as  by  execution  or  attachment,  and  if  any  other  method  of  se- 
questration by  legal  proceedings,  as  receivership,  etc.,  is  insufficient  to  such. 
end,  the  first-named  method  alone  would  be  effective  in  bankruptcy. ^5" 

§  1214.   Accepted  Doctrine — Bankruptcy  Not  an  Equitable  Levy. 

— ^The  doctrine  adopted,  however,  is  different;  and  bankruptcy  is  not  to  be 
considered  as  an  equitable  levy,  whether  the  prof)erty  be  in  the  actual  cus- 
1  tody  of  the  bankruptcy  court  or  not.  The  bankruptcy  proceedings,  though 
equitable,  are  not,  in  this  respect,  analogous  to  a  creditor's  bill,  but  on  the 
contrary  the  bankruptcy  proceedings  effect  no  change  in  and  of  themselves 
but  merely  give  the  trustee  whatever  rights  the  bankrupt  and  his  creditors- 
at  the  time  of  bankruptcy  actually  possessed  under'  state  law  and  were 
capable  of  asserting  thereunder  (save  and  except  always  as  to  the  peculiar 
rights  conferred  by  the  Bankruptcy  Act,  upon  bankruptcy,  to  avoid  prefer- 
ences and  liens  obtained  by  legal  proceedings  within  the  four  months  prior- 
to  the  bankruptcy). 

However  much  may  be  said  for  the  discarded  doctrine  that  bankruptcy 
operates  (as  to  all  property,  at  any  rate,  in  the  custody  of  the  bankruptcy 
court),  precisely  as  other  equitable  sequestrations  of  like  nature  so  operate- 
under  the  state  law,  yet  such  doctrine  has  been  expressly  and  emphatically 
repudiated  by  the  Supreme  Court  of  the  United  States;  and  the  contrary 
doctrine  has  been  adopted  as  the  law,  namely,  that  bankruptcy  does  not 
operate  as  an  equitable  levy  would  operate  under  the  State  laws,  even  as  to^ 
property  in  the  actual  custody  of  the  bankruptcy  court,  and  that  bankruptcy 

to  make  all  creditors  of  the  bankrupt  parties  to  the  proceeding,  when  once- 
instituted.  The  effect  of  the  institution  of  such  proceeding  is  to  forthwit'i 
sequester  and  appropriate  all  the  property  of  the  bankrupt  to  the  payment  oi 
his   debts  pro  rata  and  equally.' 

"The  trustee  in  bankruptcy  acquires  the  same  property  rights  and  interests 
and  privileges,  and  has  the  same  duties  and  obligations  imposed  upon  him,  under 
a  voluntary  as  under  an  involuntary  proceeding.  He  acquires  no  less  and  no- 
greater  rights  and  interests  than  the,  trustee  in  an  involuntary  proceeding,  undsr 
§  70a,  'to  all  the  property  which  prior  to  the  filing  of  the  petition  he  (the  bank- 
rupt) could  by  any  means  have  transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him'.     *     *     * 

"It  would  be  remarkable  that  an  insolvent  debtor,  by  anticipating  a  move- 
ment on  the  part  of  his  creditors  to  throw  him  into  bankruptcy,  could  file  .l. 
voluntary  proce'eding,  and  by  his  act  being  about  such  inequality  of  right  be- 
tween the  creditors  of  a  voluntary  and  an  involuntary  bankrupt." 

150.     Impliedly,  In  re  Beede,  14  A.  B.  R.  703,  138  Fed.  441  CD.  C.  N.  Y.V 
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proceedings  are  not  to  be  considered  as  analogous  to  a  creditor's  bill  in  this 
respect.i'^ 

York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633,  301  U.  S,  344:  "We  come  thea 
to  the  question  whether  the  adjudication  in  bankruptcy  was  equivalent  to  a 
judgment,  attachment  or  other  specific  lien  upon  the  machinery.     The  Circuit 

151.  In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  294,  147  Fed.  838  (D.  C 
Wis.);  Eppstein  v.  Wilson,  17  A.  B.  R.  591,  149  Fed.  197  (C.  C.  A.  Tex.). 

The  case  of  York  Mfg.  Co.  v.  Cassell,  as  also  the  obiter  of  the  case,  In  re 
N.  Y.  Economical  Printing  Co.,  practically  give  creditors  in  the  States  wherein, 
they  respectively  arose,  less  rights  through  the  operation  of  the  BankruptcJ^ 
Act  than  they  would  have  had  under  a  general  asignment  for  the  benetit  of 
creditors  or  under  a  receivership  of  an  insolvent  estate,  so  far  as  unfiled  instru- 
ments are  concerned. 

As  to  Ohio,  In  re  Nat'l  Bk.,  14  A.  B.  R.  135  (C.  C.  A.  Ohio,  citing  Hanes  v. 
Tiffany,  25  Oh.  St.  549. 

As  to  New  York,  Skilton  v.  Codington,  15  A.  B.  R.  819,  185  N.  Y.  80  (Court 
of  Appeals) :  "It  is  true  there  is  to  be  found  in  some  cases  a  statement  that 
the  mortgage  is  void  only  as  to  judgment  creditors.  This  statement,  if  con-- 
strued  in  the  light  of  the  circumstances  of  the  case  before  the  court  and  with 
reference  to  the  context  of  the  opinion,  is  substantially  correct,  though  not 
strictly  accurate  as  a  general  proposition.  The  question  is  quite  similar  to,  that 
of  the  right  of  an  attaching  creciitor  to  seize  g6ods  fraudulently  transferred  by 
his  debtor.  That  he  has  such  right  is  settled  by  authority.  Rinchey  v.  Stryker,, 
38  N.  Y.  45,  84  Am.  Dec.  324;  Frost  v.  Mott,;34  N.  Y.  353;  Hess  v.  Hess,  117' 
N.  Y.  306.  In  the  first  of  these  cases  the  same  argument  was  made  as  is  now 
presented,  that  the  transfer  was  void  only  as  to  judgment  creditors,  and  numer- 
ous dicta  of  eminent  judges  were  quoted  in  support  of  that  position.  This  court 
held,  that  all  that  was  meant  by  the  expression  was  that  a  creditor  could  not 
attack  the  fraudulent  transfer  until  he  had  obtained  some  process  which  author- 
ized the  seizure  of  the  debtor's  property.  That  is  the  true  interpretation  of  the 
dicta  relating  to  unfiled  chattel  mortgages.  The  rule  that  a  creditor  must  first 
recover  a  judgment  is  simply  one  of  procedure  and  does  not  affect  the  right. 
Therefore,  where  the  recovery  of  a  judgment  becomes  impracticable  it  is  not 
an  indispensable  requisite  to  enforcing  the  rights  of  the  creditor.  So  it  was 
held,  that  an  assignee  in  bankruptcy  could,  for  the  benefit  of  creditors,  attack 
a  fraudulent  mortgage,  though  if  a  creditor  had  sought  that  relief  in  his  own 
name  it  would  be  necessary  that  his  claim  be  first  put  in  judgment.  Southard 
V.  Benner,  supra.  Even  where  a  statute,  which  secures  to  creditors  liability 
of  stockholders,  provides  in  express  terms  for  the  recovery  of  a  judgment  an-l 
return  of  execution  against  the  corporation,  judgment  and  execution  are  unneces- 
sary where  they  have  become  impracticable  on  account  of  the  dissolution  of 
the  corporation  or  of  an  injunction  restraining  the  prosecution  of  suits  against 
it  Hardmari  v.  Sage,  124  N.  Y.  33;  Hunting  v.  Blun,  143  N.  Y.  511;  Lang  v. 
Lutz,  180  N.  Y.  354.  It  is  urged  by  the  respondent  that  the  unfiled  mortgage 
was  valid  as  between  the  parties  and  that  the  trustee  in  bankruptcy  succeed* 
only  to  the  rights  of  the  bankrupt  and,  hence,  cannot  attack  the  mortgage  for 
default  in  filing.  This  was  the  law  under  the  Bankrupt  Act  of  1867.  Stewart 
V.  Piatt,  101  U.  S.  731.  But  by  §  67  of  the  present  Bankrupt  Act  it  is  expressly 
provided  that  'claims  which  for  want  of  record  or  for  other  reasons  would  not 
have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt 
shall  not  be  liens  against  his  estate,'  a  provision  which  was  not  found  in  the 
earlier  statute.  This  seems  to  cover  the  case.  The  respondent,  however,  relies, 
on  two  cases  in  the  Federal  courts  as  authority  to  the  contrary.  Hewitt  v. 
Berlin  Machine  Works,  194  U.  S.  286,  11  Am.  B.  R.  709,  and  In  re  New  York 
Economical  Printing  Jo.,  6  i\m.  B.  R.  615,  110  Fed.  514,  49  C.  C.  A.  133.  The 
case  in  the  Supreme  Court  is  not  in  point.  That  arose  under  §  112  of  the  Lien 
Law  which  provides  that  reservations  of  title  in  contracts  for  the  conditional 
sale  of  goods  and  chattels  unless  filed  as  directed  by  the  statute  shall  be  void 
as  against  subseauent  purchasers,  pledgees  or  mortgagees  in  good  faith.  But 
there  is  no  provision  that  it  shall  be  void  as  against  creditc.-s.  This  is  the 
vital  distinction  between  the  law  as  applicable  to  such  contracts  and  that  pre- 
scribed as  to  chattel  mortgages.     The  court  held  that  the  trustee  in  bankruptcy 


716  REMINGTON    ON    BANKRUPTCY.  §    1214 

Court  of  Appeals  has  held  herein  that  the  seizure  by  the  court  of  bankruptcy 
operated  as  an  attachment  and  an  injunction  for  the  benefit  of  all  persons 
having  interests  in  the  bankrupt's   estate. 

"We  are  of  opinion  that  it  did  not  operate  as  a  lien  upon  the  machinery  as 
against  the  York  Manufacturing  Company,  the  vendor  thereof.  Under  the 
provisions  of  the  Bankrupt  Act  the  trustee  in  bankruptcy  is  vested  with  no 
better  right  or  title  to  the  bankrupt's  property  than  belonged  to  the  bankrupt 
ar  the  time  when  the  trustee's  title  accrued.  At  that  time  the  right,  as  beween 
the  bankrupt  and  the  York  Manufacturing  Company,  was  in  the  latter  company 
to  take  the  machinery  on  account  of  default  in  the  payment  therefor.  The  trus- 
tee under  such  circumstances  stands  simply  in  the  shoes  of  the  bankrupt  and  as 
between  them  he  has  no  greater  right  than  the  bankrupt.  This  is  held  in 
Hewitt  V.  Berlin  Machine  Works,  194  U.  S.  296,  11  Am.  B.  R.  709.  The  same 
view  was  taken  in  Thompson  v.  Fairbanks,  196  U.  S.  516,  13  Am.  B.  R.  437. 
It  was  there  stated  that  'under  the  present  Bankrupt  Act,  the  trustee  takes  the 
property  of  the  bankrupt,  in  cases  unaffected  by  fraud,  in  the  same  plight  and 
condition  that  the  bankrupt  himself  held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt.'  See  Yeatman  v.  Savings  Insti- 
tution, 95  U.  S.  764;  Stewart  v.  Piatt,  101  U.  S.  731;  Hauselt  v.   Harrison,  105 

was  not  a  purchaser  in  good  faith  from  the  mortgagor  and,  hence,  could  not 
attack   the   contract,   but   observed   in   conclusion: 

"'We  concur  in  this  view  which  is  sustained  by  dec;jsi6ns  under  previous 
bankruptcy  laws  and  is  not  shaken  by  a  different  result  in  cases  arising  in 
States  by  whose  laws  conditional  sales  are  void  as  against  creditors.' 

"The  case  in  the  Circuit  Court  of  Appeals  is  in  point,  and  it  was  there  held 
that  a  trustee  in  bankruptcy  could  not  attack  a  chattel  mortgage  for  default 
in  filling.  As  appears  by  the  opinion  the  result  was  reached  on  the  assumption 
that  by  the  law  of  the  State  of  New  York  a  nonfiled  chattel  mortgage  was  void 
only  as  to  judgment  creditors  obtaining  a  lien,  not  as  to  general  creditors.  We 
think  the  very  eminent  judge  who  wrote  in  the  case  misconceived  the  law  of 
the  State  in  this  respect.  If  it  were  a  Federal  question  we  would  follow  the 
decision  regardless  of  our  own  opinion,  but  as  the  question  is  as  to  the  law  of 
this  State  we  must  adhere  to  the  prior  decisions  of  this  court.  It  is  to  be 
further  observed  that  in  a  subsequent  case  in  the  Circuit  Court  (In  re  Kellogg, 
11  A.  B.  R.  710  note,  118  Fed.  1017),  which  arose  under  the  conditional  sale 
statute,  the  decision  was  placed  on  the  ground  that  the  statute  did  not  render 
such  contracts  void  as  against  creditors,  and  it  was  pointed  out,  that  decisions 
in  States  where  such  sales  are  void  as  against  creditors  were  not  in  conflict 
with  the  decision.  In  the  case  before  us,  it  appears  that  almost  all  the  debts 
of  the  bankrupt  were  incurred  prior  to  the  filing  of  the  mortgage. 

"Since  the  foregoing  was  written,  the  Supreme  Court  of  the  United  State? 
has  decided  the  case  of  the  York  Manufacturing  Co.  v.  Cassell,  15  A.  B.  R.  633, 
201  U.  S.  344,  in  which  it  was  held,  reversing  the  decision  of  the  United  States 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  that  under  the  laws  of  the  State 
of  Ohio  an  assignee  in  bankruptcy  takes  the  property  of  the  bankrupt  subject 
to  the  lien  of  an  unfiled  contract  of  conditional  sale,  which  in  that  State  is  void 
as  against  creditors  as  well  as  against  subsequent  purchasers.  I  understand  by  ' 
the  opinion  there  delivered  by  Mr.  Justice  Peckham  that  the  decision  proceeds 
on  the  ground  that  under  the  State  law  as  construed  by  the  courts  of  the  State 
in  reference  to  chattel  mortgages  (Wilson  v.  Leslie,  20  Ohio  161)  a  conditional 
contract  is  void  only  as  against  those  creditors  who,  before  the  contract  or 
mortgage  is  filed  or  before  the  vendor  or  mortgagee  obtains  possession,  seize 
ihe  property  on  execution  or  attachment.  This,  as  shown  in  the  opinion  de- 
livered by  Judge  Peckham  in  the  case  of  Stephens  v.  Perrine,  already  cited,  is 
aot  the  law  of  this  State.  With  us  the  mortgage  is  void  as  to  simple  contract 
creditors,  but  such  creditors  cannot  attack  it  until  the  recovery  of  a  judgment 
and  issue  of  execution.  Then  they  can  seize  the  mortgaged  property  whether 
riie  mortgagee  has  filed  his  mortgage  or  taken  possession;  though  otherwise 
if  the  mortgagor  has  by  subsequent  action  made  a  valid  alienation.  This  prin- 
ciple has  recently  been  reasserted  by  the  court  in  Russel  v.  St.  Mart,  180  N.  Y. 
355." 
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U.  S.  401.  The  same  doctrine  was  reaffirmed  in  Humphrey  v.  Tatmeri,  198  U.  S. 
91,  14  Am.  B.  R.  74.  The  law  of  Ohio  says  the  conditional  sale  contract  was 
good  between  the  parties,  although  not  filed.  In  such  a  case  the  trustee  in 
bankruptcy  takes  only  the  rights  of  the  bankrupt,  where  there  are  no  specific 
liens,  as   already   stated." 

"The  remark  made  in  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  324,  'that 
the  filing  of  the  petition  (in  bankruptcy)  is  a  caveat  to  all  the  world,  and  in 
effect  an  attachment  and  injunction,'  was  made  in  regard  to  the  particular  facts 
in  that  case.  The  case  itself  raised  questions  entirely  foreign  to  the  one  herein 
arising,  and  did  not  involve  any  inquiry  into  the  title  of  a  trustee  in  bankruptcy 
as  between  himself  and  the  bankrupt,  under  such  facts  as  are  above  stated. 

"In  this  case,  under  the  authorities  already  cited,  the  York  Manufacturing  Com- 
pany had  the  right,  as  between  itself  and  the  trustee  in  bankruptcy,  to  take 
the  property  under  the  unfiled  contract  with  the  bankrupt,  and  t^e  adjudication 
in  bankruptcy  did  not  operate  as  a  lien  upon  this  machinery  in  favor  of  the 
trustee  as  against  the  York  Manufacturing  Company." 

Smith  V.  Mottley,  17  A.  B.  R.  867,  150  Fed.  366  (C.  C.  A.  Ohio):  "There 
would  seem  to  be  a  valid  distinction  in  the  application  of  the  rule  that  the 
misappropriated  fund  must  be  found  in  the  assets,  between  the  settlement  of 
an  estate  in  bankruptcy  proceedings  and  proceedings  upon  a  bill  filed  for  the 
marshaling  and  appropriation  of  assets  according  to  the  principles  of  equityi 
In  the  latter  case  there  is  a  seizure  of  the  res  for  the  direct  purpose  of  fasten- 
ing the  inchoate  rights  of  creditors.  In  the  former  the  trustee  takes  the  estate 
as  he  finds  it." 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  261,  152  Fed.  123  (C.  C.  A.  Neb.): 
"Agreements  of  this  nature  which  are  not  filed  or  recorded  in  the  proper  public 
office  are  voidable  by  purchasers,  attaching  creditors,  and  judgment  creditors 
only,  under  the  statutes  of  Nebraska,  *  *  *  and  there  was  none  of  either 
class  when  the  petition  in  bankruptcy  was  filed  in  this  case.  The  contract  was 
therefore  valid  and  enforceable  against  the  bankrupt  and  against  his  ordinary 
creditors,  and  hence  against  the  trustee,  for  he  had  no  better  right  or  title  to 
the  property  than  they,  and  he  suffered  no  prejudice  from  the  order  of  the 
court." 

As  previously  observed  the  pendency  of  the  bankruptcy  proceedings  ties 
the  creditors'  hands,  from  helping  thernselves  by  their  ordinary  remedies; 
and  it  might  be  supposed  that  such  interpretation  would  be  given  to  the  law 
as  that  its  operation  would  be  held  not  to  lessen  the  rights  of  creditors  in 
this  particular.  It  may  be  that  later  consideration  will  induce  the  Su- 
preme Court  to  modify  the  rule  which  it  has  enunciated  in  apparently  broad 
and  unqualified  terms  in  the  York  Mfg.  Co.  case  so  that  it  may  cover  the 
situation  existing  where  property  is  in  the  hands  of  the  trustee,  in  those 
States  where  equitable  sequestrations  in  behalf  of  all  creditors  are  con- 
sidered the  equivalent  of  levies  at  law  in  respect  to  unfiled  instruments. ^^^ 

152.  In  one  of  the  Statas  where  equitable  sequestrations  are  ineffective  to 
annul  unrecorded  liens,  the  rule  has  been  announced  that  the  creditors  may  be 
permitted  to  proceed  to  judgment  and  even  to  levy  after  bankruptcy,  if  the 
suit  vas  started  before  bankruptcy,  and  that  the  levy  will  redound  to  the  benefi.t 
of  all  creditors,  this  rule  being  analogous  to  that  suggested  by  the  United 
States  Supreme  Court  in  Lockwood  v.  Exchange,  Bk.  (10  A.  B.  R.  107),  with 
reference  to  creditors  holding  notes  waiving  exemptions  who  have  not  levied 
before  bankruptcy.  In  re  Beede,  14  A.  B.  R.  697,  138  Fed.  441  (D.  C.  N.  Y.). 
Perhaps  the  same  distinction  lies  at  the, basis  of  the  decision  of  the  Supreme 
Court  in  Thompson  v.  Fairbanks,  13  A.   B.  R.  437,  196  U.   S.   516. 
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§  1215.  Maxim  That  "Filing  of  Petition  a  Caveat,  Attachment  and 
Injunction." — The  proposition  that  bankruptcy  operates  in  each  State  on 
titles  precisely  as  equitable  levies  in  behalf  of  all  creditors  operate  in  such 
State,  is  somewhat  involved  in  the  maxim  repeatedly  enunciated  in  bank- 
ruptcy, that  "The  filing  of  the  petition  in  bankruptcy  is  a  caveat  to  all-  the 
world  and  in  effect  an  attachment  and  injunction.''^'^ 

However,  the  maxim  quoted  is  not  to  be  taken  as  literally  accurate.  The 
filing  of  the  bankruptcy  petition,  it  is  certain,  may  not  operate  as  an  attach- 
ment in  all  states  nor  upon  all  assets,  at  any  rate.  Even  by  the  discarded 
•doctrine  above  discussed,  bankruptcy  would  not  have  the  effect  of  an  "at- 
tachment" nor  "injunction"  except  in  States  and  in  cases  where  such  effect 
is  given  to  eqyitable  actions  in  behalf  of  creditors.  And  even  in  such  States 
it  would  not  be  correct  to  say  in  all  instances  that  the  mere  "filing"  of  the 
petition  is  "in  effect  an  attachment."  The  mere  filing  might,  in  such  States, 
in  accordance  with  the  discarded  doctrine  above  discussed,  operate  as  an 
attachment,  where  the  property  is  at  the  time  of  the  filing  already  in  the 
custody  of  the  bankruptcy  court,  either  through  being  then  in  the  possession 
of  the  bankrupt,  or  of  a  receiver,  or  marshal  appointed  by  the  bankruptcy 
court  (In  re  Tweed,  12  A.  B.  R.  648,  131  Fed.  355)  but  mere  "filing"  cer- 
tainly would  not  so  operate  under  any  doctrine  if  the  bankruptcy  court  had 
no  such  custody ;  and  no  well-considered  case  will  be  found  so  to  hold. 

Compare,  In  re  Mullen,  4  A.  B.  R.  229,  101  Fed.  413  (D.  C.  Mass.) :  "If  the 
rights  of  the  trustee  under  §  70  (a),  subd.  4,  5,  and  §  70  (e),  are  substantially 
those  possessed  by  the  creditors  of  the  bankrupt  under  the  law  of  Massachu- 
setts, the  trustee  in  this  case  cannot  defeat  the  respondent's  attachment  unless 
the  respondent  shall  be  held,  before  the  attachment,  to  have  been  affected  with 
notice  of  the  bankruptcy  proceedings.  I  do  not  think  that  he  was  so  affected. 
It  has  been  said  indeed,  that  bankruptcy  proceedings  affect  with  notice  the 
whole  world  (Bankz;.  Sherman,  101  U.  S.  403,  406,  25  L,.  Ed.  866)  :  and  this  in  spite 
of  §  21  (e).  See  Hall  v.  Whiston,  5  Allen  126.  But  bankruptcy  proceedings 
can  hardly  affect  any  one  with  notice  that  certain  property  standing  in  the  name 
of  a  stranger,  belongs  to  the  bankrupt." 

153.  In  re  Reynolds,  1]  A.  B.  R.  760,  127  Fed.  760  (D.  C.  Mont);  Crosbv 
V.  Spear,  11  A.  B.  R.  615,  98  Me.  542;  Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B. 
R.  224;  In  re  Tweed,  12  A.  B.  R.  648,  131  Fed.  355  (D.C.  Iowa);  In  re  Smith 
&  Shuck,  13  A.  B.  R.  103,  132  Fed.  301  (D.  C.  Iowa);  In  re  Granite  City 
Bk.,  14  A.  B.  R.  406,  137  Fed.  818  (C.  C.  A.  Iowa);  In  re  Kolin,  13  A.  B. 
R.  531,  134  Fed.  557  (C.  C.  A.  Ills.);  In  re  Schuster,  13  A.  B.  R.  760  (C.  C.  A. 
Ky.);  Dolle  v.  Cassell,  14  A.  B.  R.  52,  135  Fed.  52  (C.  C.  A.  Ohio,  reversed  ^n 
York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633,  201  U.  S.  344).  In  re  Mertens,  14 
A.  B.  R.  226,  134  Fed.  104-5  (D.  C.  N.  Y.),  where  the  court  held  it  operated  to 
render  null. and  void  a  secured  creditor's  selling  out. of  his  security  under  the 
terms  of  the  agreement  of  pledge,  before  adjudication.  State  Bank  v.  Cox, 
16  A.  B.  R.  35  (C.  C.  A.  Ills.);  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910 
(D.  C.  N.  Y.). 

Obiter,  In  re  Krinsky  Bros.,  7  A.  B.  R.  535,  112  Fed.  972  (D.  C.  N.  Y.)  r 
"Those  who  deal  with  bankrupt's  property  after  the  filing  of  the  petition  and 
before  the  final  adjudication,  do  so  at  their  peril."  In  this  case,  however,  a 
restraining  order  had  actually  been  entered  but  the  parties  restrained  had 
received  only  verbal  notice  thereof.  In  re  Benedict,  15  A.  B.  R.  238,  140  Fed. 
55  (D.  C.  Wis);  In  re  Mertens,  15  A.  B.  R.  369,  144  Fed.  818  fC.  C.  A.  N.  Y.V 
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Compare,  In  re  Mertens,  15  A.  B.  R.  369,  144  Fed.  818  (C.  C.  A.  N.  Y.) : 
■"While  the  filing  of  a  petition  in  bankruptcy  is  a  caveat  to  all  the  world,  the 
notice  ought  not  to  have  the  effect  of  paralyzing  all  business  dealings  with 
•the  debtor,,  or  to  prevent  lienors  or  pledgees  from  enforcing  their  contracts." 


Fraudulent  Conveyances  and  Property  Held  on  Fraudulent  Trust. 

§  1216.  Fraudulent  Transfers,  and  Property  Held  on  Secret  Trust, 
Hecoverable. — Property  fraudulently  conveyed  or  held  on  secret  trust  for 
the  debtor  so  far  as  the  same  would  have  inured  to  the  benefit  of  creditors 
without  bankruptcy,  is  recoverable  by  the  trustee  in  bankruptcy,  and  the 
transaction  may  be  set  aside. ^^* 

Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  141,  136  Fed.  918  (C.  C.  Tenn.): 
"But  besides  this  class -of  transfers  made  void  by  the  Bankrupt  Act  itself,  as 
being  against  its  policy  of  equal  and  fair  distribution  the  bankruptcy  law  (§  70a, 
subsec.  4,  30  Stat.  566),  provides  that  the  trustee  shall  be  vested  by  operation 

154.     Bankr.  Act,  §§  70   (a)    (4);  70   (e). 

For  pleadings  and  practice  in  actions  by  trustees  to  set  aside  fraudulent  con- 
veyances, see  post,  "Pleadings  and  Practice  in  Actions  by  Trustees,"  chj 
XXXIII,  div.  4,  subdiv.  "A." 

Cases  of  fraudulent  conveyances  under  Act  1  of  acts  of  bankruptcy  are  in 
point  here,  see  ante,  §  104,  et  seq. 

Barker  v.  Franklin,  8  A.  B.  R.  468  (Sup.  Ct.  N.  Y.);  Small  v.  Muller,  8  A. 
B.  R.  448  (Sup.  Ct.  N.  Y.  App.  Div.);  In  re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio); 
In  re  Mullen,  4  A.  B.  R.  224,  101  Fed.  413  (D.  C.  Mass.);  Schmidt  v.  Dahl,  11 
A.  B.  R.  226  (Minn.  Sup.  Ct.),  in  which  case,  however,  there  had  been,  previ- 
ously to  bankruptcy,  a  judgment  obtained  by  a  creditor.  Johnston  v.  Forsyth 
Mercantile  Co.,  11  A.  B.  R.  669,  127  Fed.  845  (D.  C.  Ga.) ;  instance,  Hosmer  v. 
Tiffany,  17  A.  B.  R.  318,  115  App.  Div.  (N.'  Y.)  303;  Evans  v.  Staalle,  11  A.  B. 
R.  182,  92  N.  W.  951  (Minn.). 

Other  instances  of  fraudulently  conveyed  property  being  held  recoverable  by 
the  trustee: 

1.  Schmitt  V.  Dahl,  11  A.  B.  R.  236  (Sup.  Ct.  Minn.).  Conveyance  to  daughter. 
'     2.   Durack  v.  Wilson,  13  A.  B.  R.  774  (N.  Y.  Sup.  Ct).     Conveyance  to  sister. 

3.  In  re  Lansaw,  9  A.  B.  R.  167,  118  Fed.  365  (D.  C.  Mo.),  where  the  court 
held  that  a  claim  for  money  paid  to  the  bankrupt  on  an  alleged  sale  and  trans- 
fer, of  goods  at  a  time  when  he  was  insolvent  to  the  knowledge  of  the  pur- 
chaser, in  circumstances  tending  to  show  the  alleged  transfer  was  a  scheme  to 
hinder  and  defraud  creditors  is  properly  rejected  although  the  goods  have  been 
sold  by  the  trustee. 

4.  Barker  v.  Franklin,  8  A.  B.  R.  468  (Sup.  Ct.  N.  Y.),  75  N.  Y.  Supp.  305, 
where  a  firm  apparently  solvent  suddenly  determines  to  call  itself  insolvent, 
confesses  judgments  and  transfers  its  accounts  to  favorite  creditors,  has  a 
friendly  receiver  collusively  appointed,  conveys  all  individual  real  estate  to  a 
favored  creditor  and  thus  puts  all  its  visible  assets  beyond  the  reach  of  un- 
secured  creditors. 

5.  Bankrupt  buying  costly  furniture  and  giving  it  to  his  bride  as  fast  as 
bought.     Hosmer  v.  Tiffany,  17  A.  B.  R.  318.  115  App.  Div.  (N.  Y.)  303. 

6.  In  re  Bartheleme,  11  A.  B.  R.  67  (Ref.  N.  Y.).    Payment  of  wife's  mortgage. 

7.  Small  V.  Muller,  8  A.  B.  R.  448  (N.  Y.  Sup.  Ct.  App.  Div.).  Chattel  mort- 
gage and  bill  of  sale. 

8.  In  re  Rodgers,  11  A.  B.  R.  79,  125  Fed.  169  (C.  C.  A.  Ills.):  This  case 
was  where  the  bankrupt  had  arranged  with  a  storage  company  having  no  ware- 
house of  its  own,  to  issue  to  him  warehouse  receipts  on  his  own  goods  pur- 
chased by  him  on  credit  and  stored  in  his  own  warehouse  on  his  own  premises, 
with  evident  marks  of  design  to  deceive  those  dealing  with  him  into  the  belief 
that  the  property  was  his  own  without  notice  of  the  secret  lien  of  third  parties 
to  whom  the  warehouse  receipts  were  pledged  or  sold;  in  which  case  the  court 
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of  law  with  any  property  transferred  by  the  bankrupt  in  fraud  of  his  creditors, 
the  precise  language  of  the  -Act  being  'transferred'  by  him  in  fraud  of  his 
creditors.'  There  is  no  four  months  limitation  on  this  class  of  transfers,  and 
this  provision  includes  fraudulent  conveyances  which  are  so  by  the  commorr 
law,  by  statute  law,  and  by  kny  other  recognized  rule  of  law  of  the  State. 
Loveland  on  Bankruptcy  (2d  Ed.),  §  158,  and  cases  cited.  Of  course,  the 
fraudulent  bankrupt  is  without  right  to  set  aside  a  conveyance  made  by  him  in 
fraud  of  his  creditors.  It  is  valid  between  the  parties,  but,  by  operation  of 
the  very  terms  of  the  Act,  the  right  which  before  bankruptcy  belonged  to  the 
creditors  passed  from  them,  and  is  vested  in  the  trustee." 

Beasley  v.  Coggins,  12  A.  B.  R.  355,  48  Fla.  215,  57  So.  Rep.  213:  "Section 
70  (e)  was  intended  to  provide  simply  that  the  trustee  in  bankruptcy  should 
have  the  same  right  to  avoid  conveyances  as  was  possessed  by  creditors,  or  any 

held  the  trustee  would  take  the  creditors'  rights  and  the  subterfuge  would  not 
avail. 

9.  Transferring  practically  all  available  property  to  relatives  by  different 
transfers,  all  within  a  week,  Horner-Gaylord  Co.  v.  Miller  &  Bennett  Co.,  17 
A.   B.   R.  267,   147   Fed.   295   (D.   C.   W.   Va.). 

10.  In  re  Chaplin,  8  A.  B.  R.  121  (D.  C.  Mass.) :  Composition  with  creditors 
before  bankruptcy,  with  a  secret  preference  to  one,  although  secret  preference 
is  givin  more  than  four  months  before  bankruptcy,  void  under  general  equity 
principles  as  jagainst  creditors  as  being,  1st,  an  oppression  of  the  debtor;  and 
2d.  a  fraud  of  the  other  creditor. 

11.  Relinquishment  of  dower  as  consideration  for  transfer.  Moore  v.  Green, 
16  A.  B.  R.  648  (C.  C.  A.  W.  Va.,  reversing  In  re  Porterfield,  15- A.  B.  R.  11). 

Instance  where  property  held  in  the  name  of  another  on  secret  trust  or  re- 
sulting trust  in  favor  of  the  bankrupt:  Evans  v.  Staalle,  11  A.  B.  R.  182,  92 
N.  W.  951  (Minn.).  Although  in  this  case  the  court  said  the  property  did  not 
belong  to  the  trustee.  Also,  see  Fowler  v.  Jenks,  11  A.  B.  R.  255,  90  Minn.  74; 
Merrill  v.  Hussey,  16  A.  B.  R.  816,  64  Atl.  (Me.)  819,  in  which  case  title  was 
fraudulently  taken  in  the  name  of  another. 

Other  instances,  in  some  of  which  the  facts  have  been  held  insufficient  for 
recovery: 

1.  In  re  Little  River  Lumber  Co.,  1  A.  B.  R.  482,  92  Fed.  585  (D.  C.  Ark.), 
affirmed  in  4  A.  B.  R.  313. 

2.  Jacobs  V.  Van  Sickel,  10  A.  B.  R.  519,  123  Fed.  340  (C.  C.  A.  N.  J.), 
affirmed  in  11  A.  B.  R.  470,  127  Fed.  62. 

3.  Pratt  V.  Christie,  12  A.  B.  R.  1,  95  App.  Div.  (N.  Y.)  282  (N.  Y.  Sup.  Ct. 
App.  Div.). 

4.  Hackney  v.  First  Nat'l  Bank,  11  A.  B.  R.  240,  68  Neb.  594  (Sup.  Ct.  Neb.). 

5.  Fowler  v.  Jenks,  11  A.  B.  R.  255,  90  Minn.  74  (Minn.). 

6.  Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.) :  Bank- 
rupts, commission  merchants,  by  contract  do  all  their  commission  business  in 
the  name  of  another  firm  of  commission  merchants  to  whom  the  bankrupts' 
lease  is  assigned  and  who  guarantee  the  consignments  and  receive  a  commission 
for  so  doing;  but  the  bankrupts  continue  to  occupy  the  leasehold  and  attend  to 
the  actual  management  of  the  business;  the  other  firm  claiming,  on  bank- 
ruptcy, to  have  a  factor's  lien  for  advances  on  the  property  in  the  bankrupt's 
possession;  held,  not  to  be  a  fraudulent  device  to  hinder  creditors. 

7.  Bryan  v.  Madden,  11  A.  B.  R.  763,  78  N.  Y.  Supp.  220.  This  was  an  action, 
however,  by  a  purchaser  from  the  trustee,  who  had  purchased  the  trustee  .^ 
interest  in  certain  contracts  securing  commissions  as  insurance  agent  which  the 
bankrupt  had  transferred  to  his  wife.  The  purchaser  recovered  on  the  ground 
of  its  being  a  preference  but  was  refused  relief  on  the  other  ground  of  fraudu- 
lent conveyance. 

8.  One  partner  of  an  insolvent  firm  selling  out  to  the  other  operates  to  hinder 
and  delay  firm  creditors  and  to  subordinate  their  rights  in  the  partnership  assets 
to  the  claims  of  the  individual  creditors  of  the  remaining  partner.  In  re  Head 
&  Smith,  7  A.  B.   R.  556,  114  Fed.  489   (D.   C.  Ark.). 

9.  Property  reconveyed  to  bankrupt  by  fraudulent  grantee  before  petition  in 
bankruptcy  filed  vests  in  trustee  notwithstandinsr  custodv  of  State  court  receiver 
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of  them,  and  this  with  especial  reference  to  the  statute  of  13  Elizabeth.  Under 
the  Bankruptcy  Act,  when  one  is  thereunder  adjudged  a  bankrupt,  creditors 
are  not  permitted  to  attack  fraudulent  conveyances  of  their  debtor,  made  more 
than  four  months  of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could 
not  do  so,  then  the  act  would  constitute  'a  device  to  permit  fraudulent  convey- 
ances tQ  take  effect  with  impunity  in  case  they  are  successfully  concealed  for 
the-  specified  four  months.'  Lewis  v.  Bishop,  47  App.  Div.  554,  text,  558,  63 
N.  Y.  Supp.  618.  It  is  only  by  holding  that  the  trustee  is  subrogated  to  the 
rights  of  creditors  against  a  fraudulent  conveyance  that  full  effect  and  opera- 
tion can  be  given  to  the  statute  of  13  Elizabeth  against  fraudulent  conveyances, 
from  which  our  statute  (§  1991,  Rev.  St.  1892)  is  substantially  taken." 

In  re  Carpenter,  11  A.  B.  R.  147,  125  Fed.  831  (D.  C.  N.  Y.):  "The  trustee 
in  bankruptcy  may  take  advantage  of  the  invalidity  of  this  instrument  the  same 
as  a  judgment  creditor.  It  is  not  such  a  case  as  In  re  N.  Y.  Economical  Ptg. 
Co.,  6  A.  B.  R.  615,  110  Fed.  514.  As  a  mortgage  it  is  void  as  against  all 
creditors,  because  made  in  fraud  of  creditors.  Section  70  of  the  Bankruptcy 
Act  says  that,  not  because  of  the  omission  to  file  or  refile." 

A  sale,  although  for  present  valuable  consideration,  may  be  set  aside  if 
made  with  fraudulent  intent  participated  in  .by  the  purchaser. ^^^ 

Obiter,  In  re  Pease,  12  A.  B.  R.  68,  129  Fed.  446  (D.  C.  Mich.):  "Even 
though  a  present,  fair  consideration  be  paid  for  property  transferred  to  the 
hindrance,  delay  of,  or  in  fraud  upon  creditors,  it  will  not  save  the  conveyance. 
'A  sale  may  be  void  for  bad  faith,  though  the  buyer  pays  the  full  value  of  the 

\n  suit  to  set  aside  the  original  conveyance,  since  the  reconveyance  divests  the 
receiver.     In  re  Brown,  1  A.  B.  R.  107  (D.  C.  Ore.). 

10.  Agreement  to  accept  personal  services  and  support  as  pay  for  tiptes,  no 
new  consideration  being  given  therefor,  is  void  against  the  trustee.  In  re 
Powers,  1  A.  B.  R.  432   (Ref.  Vt.). 

11.  Bill  of  sale  of  all  property,  while  insolvent,  to  wife  and  all  future  reac- 
quired property  for  five  years.     In  re  Hemstreet,  14  A.  B.  R.  823  (D.  C.  Iowa). 

12.  In  re  Porterfield,  15  A.  B.  R.  11,  138  Fed.  192  (D.  C.  W.  Va.,  reversed 
sub  norn.  Moore  v.  Green,  16  A.  B.  R.  648). 

13.  North,  Trustee  v.  Taylor,  6  A.  B.  R.  233,  61  App.  Div.  253,  70  N.  Y.  Supp. 
338  (N.  Y.  Sup.  Ct.  App.  Div.) :  Third  persons  innocent  of  fraud'  are  not 
proper  parties. 

14.  In  re  Garner,  6  A.  B.  R.  596  (D.  C.  Ga.) :  Wife's  equitable  interest  in 
farm  purchased  jointly  with  her  funds,  but  contract  of  purchase  or  bond  for 
title  taken  in  husband's  name  alone  without  her  consent  but  finally  acquiesced 
in  on  promise  that  deed  should  be  jointly  to  her  when  executed;  held,  not  to 
estop  wife  as  against  general  creditors. 

15.  Bryan  v.  Madden,  11  A.  B.  R.  763,  78  N.  Y.  Sup.  230.  This  was  an  action, 
however,  by  a  purchaser  from  the  trustee,  who  had  purchased  the  trustee's 
interest  in  certain  contracts  securing  commissions  as  insurance  agent  which  the 
bankrupt  had  transferred  to  his  wife.  The  purchaser  recovered  on  the  ground 
of  its  being  a  conveyance,  but  was  refused  relief  on  the  other  ground  of-  fraudu- 
lent conveyance. 

16.  Creditors  organize  corporation  to  take  over  all  assets;  the  corporation 
itself  goes  into  bankruptcy  but  not  the  original  debtor;  transfer  to  the  corpora- 
tion is  not  fraudulent.  In  re  Robert  Shaw  Mfg.  Co.,  13  A.  B.  R.  409,  133  Fed. 
556   (D.  C.   Penn.). 

17.  Partners  building,  each,  a  home  on  property  owned  in  common;  after 
dissolution  of  firm  and  before  bankruptcy  of  one  partner,  each  house  with  half 
of  land  conveyed  to  respective  wives;  but  no  settlement  of  partnership  affairs 
ever  made,  Jio  proper  books  kept,  etc.,  and  facts  too  indefinite.  Ludvigh  v. 
Umstadtter,  17  A.  B.  R.  774  (D.  C.  N.  Y.). 

155.  Johnston  v.  Forsyth  Mercantile  Co.,  11  A.  B.  R.  669,  127  Fed.  845  (D. 
C.  Ga.);  obiter,  McNulty  v.  Wiesen,  12  A.  B.  R.  342,  130  Fed.  1012  (D.  C.  Penn.). 
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property  bought.'  This  is  the  consequence  where  his  purpose  is  to  aid  the 
seller  in  perpetrating  a  fraud  upon  his  creditors,  and  where  he  buys  recklessly, 
v/ith  guilty  knowledge." 

Thus,  the  sale,  hurriedly,  by  a  retail  merchant,  of  his  entire  stock  of  goods, 
throws  the  burden  upon  the  purchaser  of  inquiring  into  the  seller's  financial 
condition. 1^®  And  tender  of  the  actual  consideration  received  for  the  transr 
fer  is  not  necessary  when'  the  suit  is  in  behalf  of  creditors. ^^'^  The  dis- 
charge of  the  bankrupt  does  not  affect  the  right  of  recovery.^ss 

Property  that  never  stood  in  the  bankrupt's  name  ijiay  nevertheless  be 
recovered,  if  title  was  taken  and  is  held  by  another  on  secret  trust  for 
him.159 

§  1217.  Fraudulent  Transfers  before  Pour  Months  of  Bankruptcy. 

— Even  fraudulent  transfers  made  previously  to  the  four  months  period 
may  be  set  aside  at  the  suit  of  the  trustee  and  the  assets  held  for  cred- 
itors, "o 

Beasley  v.  Coggins,  13  A.  B.  R.  355,  48  Pla.  215  (Sup.  Ct.  Fla.) :  "Under  the 
Bankruptcy  Act,  when  one  is  thereunder  adjudged  a  bankrupt,  creditors  are  not 
permitted  to  attack  fraudulent  conveyances  of  their  debtor,  made  more  than 
four  months  of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could  not  do 
so,  then  the  act  would  constitute  'a  device  to  permit  fraudulent  conveyances  to 
take  effect  with  impunity  in  case  they  are  successfully  concealed  for  the  specified 
four   months.' " 

Obiter,  Babbitt  v.  Kelly,  9  A.  B.  R.  338  (St.  Louis  Ct.  App.) :  "A  trustee 
in  bankruptcy  may  sue  to  set  aside  a  conveyance  made  by  a  bankrupt  in-  actual 
fraud  ol  creditors  earlier  than  four  months  prior  to  the  instituting  of  the  pro- 
ceedings in  bankruptcy,  and  in  fact  is  only  barred  by  the  limitation  period  which 
would  bar  creditors  whom  he  represents." 

Thus  as  to  "voluntary  conveyances"  by  way  of  gift,  to  hinder  and  delay 
cr  editors. i^i 

§  1218.  Fraudulent  Transfers  before  Passage  of  Bankruptcy  Act. 

— Also  fraudulent  transfers  made  before  the  passage  of  the  Bankruptcy 
Act  itself  may  be  set  aside.^^^ 

156.  In  re  Knopf,  17  A.  B.  R.  48  (D.  C.  S.  Car.). 

157.  Johnston  v.  Forsyth  Mercantile  Co.,  11  A.  B.  R.  669,  127  Fed.  845  (D. 
C.   Ga.). 

158.  Evans  z/.  Staalle,  11  A.  B.  R.  182,  92  N.  W.  951   (Minn.). 

159.  Evans  v.  Staalle,  11  A.  B.  R.  182,  92  N.  W.  951   (Minn.). 

160.  Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  141,  136  Fed.  918  (C.  C.  Tenn.); 
obiter,  In  re  Schenck,  8  A.  B.  R.  727,  116  Fed  555  (D.  C.  Wash.);  Skillen  v. 
Endelman,  11  A.  B.  R.  766,  79  N.  Y.  Supp.  413,  39  Misc.  261;  Pratt  v.  Christie, 
12  A.  B.  R.  1  (N.  Y.  Sup.  Ct.  App.  Div.);  In  re  Adams,  1  A.  B.  R.  94  (Ref. 
N.  Y.);  In  re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio);  In  the  bankruptcy  court  itself: 
In  re  Scrinopskie,  10  A.  B.  R.  221  (D.  C.  Kas.);  In  re  Chaplin,  8  A.  B.  R.  121 
(D.  C.  Mass.) ;  contra  (not  in  the  bankruptcy  court).  In  re  Grohs,  1  A.  B.  R. 
465  (Ref.  Ohio);  in  the  State  Court:  Mueller  v.  Bruss,  8  A.  B.  R.  442,  113  Wis, 
406;  Andrew  v.  Mather,  9  A.  B.  R.  299,  134  Ala.  358. 

161.  In  re  Schenck,  8  A.  B.  R.  727,  116  Fed.  555  (D.  C.  Wash.);  obiter.  In 
re  Toothacker  Bros.,  12  A.  B.  R.  99,  128  Fed.  187  (D.  C.  Conn.). 

162.  In  re  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.) ;  inferentially.  In  re  Gaylord, 
7  A.  B.  R.  1,  112  Fed.  668  (C.  C.  A.  N.  Y.);  In  re  Brown,  1  A.  B.  R.  107,  91 
Fed.  358  (D.  C.  Ore.);  (1867)  Cady  v.  Whaling,  Fed.  Cases  No.  2.285.  7  Biss. 
430. 
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§  1219.  Complicity  of  Transferee  to  Be  Shown. — Unless  complicity 
•of  the  transferee  in  the  fraudulent  intent  be  shown,  proof  of  the  debtor's 
fraudulent  intent  alone  is  insufficient.  ^^^ 

Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  142,  138  Fed.  914  (D.  C.  tenn.): 
"It  may  be  affirmed  to  be  true,  as  a  general  proposition,  that  under  any  State 
system  of  jurisprudence  it  is  necessary,  in  order  to  set  aside  a  conveyance  or 
transfer  of  property  as  fraudulent  against  creditors,  that  the  fraud  must  have 
been  participated  in  by  the  vendee  or  purchaser  as  well  as  the  vendor.  If  there 
are  some  exceptions,  or  apparent  exceptions,  they  are  not  important." 

If  the  transfer  were  made  within  the  four  months  preceding  bank- 
ruptcy, then,  under  §  67  (e),  proof  solely  of  the  bankrupt's  fraudulent 
intent  is  sufficient  to  make  a  prima  facie  case,  it  being  matter  of  defense  to 
prove  the  transfer  to  have  been  made  in  good  faith  and  for  a  presently 
passing  consideration,  i®* 

§  1220.  Lien,  Actually  and  Not  Merely  Constructi\cely  Fraudu- 
lent as  to  Part,  Void  as  to  All. — A  mortgage  or  other  lien  actually,  and 
not  merely  constructively,  fraudulent  and  void,  as  to  a  part  of  the  property 
■covered  by  it,  is  void  as  to  the  whole.^®^        , 

§  1221.  Fraudulent  Transfer  Not  to  Be  Confused  with  Preferential 

Transf er.^Fraudulent  intent  is  not  to  be  confused  with  preferential  intent, 
nor  a  fraudulent  transfer  with  a  preference.^®^ 

§  1222.  Mortgages  Withheld  from  Record. — Mortgages  purposely 
withheld  from  record  in  order  to  give  false  credit  are  void  in  bankruptcy 
as  against  the  trustee,  where  void  by  state  law. 

But  where  not  recorded,  until  after  the  mortgagor's  bankruptcy,  but  not  ■ 
withheld  to  give  false  credit,  they  are  good,  where  valid  by  State  law.'^*''' 

Mortgages  eventually  filed  before  bankruptcy,  but  withheld  for  a  period 

163.  In  re  Rosenberg,  10  A.  B.  R.  801  (D.  C.) ;  Laundy  v.  Nat'l  Bk.,  11  A.  B. 
R.  223  (Sup.  Ct.  Kans.);  compare,  Barker  v.  Franklin,  8  A.  B.  R.  468,  N.  Y. 
Supp.  305;  obiter,  Jacobs  v.  Van  Sickle,  11  A.  B.  R.  470,  127  Fed.  62  (C.  C.  A. 
N.  J.);  obiter  and  inferentially,  McNulty  v.  Wiesen,  12  A.  B.  R.  342,  130  Fed, 
1012  (D.  C.  Penn.).  Cases  under  act  1  of  Acts  of  Bankruptcy  would  be  perti- 
nent here.    Compare  In  re  Gillette,  5  A.  B.  R.  119,  104  Fed.  769  (D.  C.  N.  Y.). 

164.  See  post,  this  chapter,  division  3,  subdivision  "C,"  "Fraudulent  Convey- 
ances within  Four  Months  of  Bankruptcy." 

165.  Skillen  v.  Endelman,  11  A.  B.  R.  766,  39  Misc.  261,  79  N.  Y.  Supp.  413. 

166.  See  ante,  chapter  2,  §  113.  And  see  post,  "Second  Element  of  Pref- 
erence," §  1305.  But  compare.  In  re  Hill,  15  A.  B.  R.  499,  140  Fed.  984  (D.  C. 
Calif.). 

187.     In  re  Mcintosh,  18  A.  B.  R.  169  (C.  C,  A.  Calif.).  See  also,  post,  §  1508. 

They  are  not  void  under  §  67  (a)  for  "want  of  record,"  but,  if  void  at  all^ 
are  void  for  "other  reasons,"  under  §  67  (a)  or  as  fraudulent  transfers  undei' 
§  70  (e),  or  as  transferable  "property  under  §  70  (b)  (4).  Compare,  Gove  v. 
Morton  Trust  Co.,  12  A.  B.  R.  297  (N.  Y.  Sup.  Ct.  App.  Div.).  But  whether 
void  where  no  actual  levy  by  a  creditor  has  been  made,  see  .discussion  ante, 
J  1208,  et  seq. 
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from  record  by  agreement  for  the  purpose  of  giving  credit,  are  void  in. 
bankruptcy,  where  void  under  the  State  law.'** 

Compare,  Rogers  v.  Page,  15  A.  B.  R.  514,  140  Fed.  596  (C.  C.  A.  Tenn.) : 
"The  mere  fact  that  a  mortgage  has,  by  negligence  been  omitted  from  registra- 
tion does  not  avoid  it  as  between  parties.  But  there  is  a  distinction  between  a 
mere  negligent  failure  to  record  a  mortgage  or  deed  and  a  deliberate  agree- 
ment to  do  so,  although  the  mere  fact  of  an  agreement  to  withhold  from  record 
is  not  of  itself  such  evidence  of  a.  fraudulent  purpose  as  to  constitute  fraud  in. 
law.  It  is,  however,  a  circumstance  constituting  more  or  less  cogent  evidence 
of  a  want  of  good  faith,  according  to  the  particular  situation  of  the  parties 
and  the  intent  as  indicated  by  all  of  the  facts  and  circumstances  of  the  particular 
case." 

But  in  Iowa  there  must  be  showing  made  that  it  was  withheld  Jay  agree- 
ment or  that  prejudice  resulted  from  the  withholding  ;i''^  and  in  New  York 
that  the  withholding  resulted  in  inducing  credit,  such  as  to  estop  the  mort- 
gagee.i'''" 

And  such  mortgages  are  void  in  Georgia  only  as  to  innocent  parties  be- 
coming creditors  meantime  ;'^'''  and,  apparently,  in  New  York  only  "in  case" 

such  creditors  exist.  ^''^ 

• 

In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  283  (D.  C.  N.  Y.) :  "In  short,  it  is  not 
made  to  appear  that  the  nonfiling  of  the  mortgage  either  induced  any  person 
to  give  credit  to  Hunt  or  forbear  suit  or  bankruptcy  proceedings.  If  the  evi- 
dence established  that  Honeywell,  president  of  the  bank,  mortgagee,  kept 
secret  and  withheld  the  mortgage  from  record  for  the  purpose  of  allowing  the 
four  months  to  run  so  as  to  defeat  the  provisions  of  the  Bankruptcy  Act  relating- 
to  preferences,  and  intended  so  to  do  when  he  took  it,  this  court  would  hold 
that  such  acts  were  in  fraud  of  the  Act  and  rendered  the  mortgage  void.     *     *    *- 

"I  cannot  find  from  this  evidence  that  the  failure  to  record  the  mortgage  was- 
accompanied  by  such  acts  on  the  part  of  the  mortgagee  or  of  its  agents  that  a 
fictitious  credit  was  given  to  Hunt,  now  the  bankrupt,  or  that  the  acts  of  the 
defendant  induced  any  creditor  to  forego  any  right.  The  defendant  is  not. 
estopped  from  asserting  the  mortgage." 

But  such  mortgages  are  not  void  in  some  states  unless  actual  fraudulent 
intent  is  proved  or  actual  levy  has  been  made  by  some  creditor  before- 
record.i^' 

168.  Obiter,  In  re  Ronk,  7  A.  B.  R.  31,  111  Fed.  154  (D.  C.  Ind.).  See  note- 
to  In  re  Wright,  2  A.  B.  R.  368,  96  Fed.  187  (D.  C.  Ga.);  inferehtially  and 
obiter,  In  re  Ewald  &  Brainard,  14  A.  B.  R.  269,  135  Fed.  168  (D.  C.  Iowa;. 
Compare,  inferentially,  where  it  does  not  appear  the  withholding  was  for  the 
purpose  of  giving  credit,  however,  Gove  v.  Morton  Trust  Co.,  12  A.  B.  R.  297 
(N.  Y.  Sup.  Ct.  App.  Div.);  compare  also,  In  re  Shaw,  17  A.  B.  R.  205  (D.  C. 
Me.). 

169.  Deland  v.  Miller,  11  A.   B.   R.  744,  119   Iowa  368. 

170.  In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  283  (D.  C.  N.  Y.). 

171.  Clayton  v.  Exchange  Bk.,  10  A.  B.  R.  173,  121  Fed.  630  (C.  C.  A.  Ga., 
reversing  In  re  Josephson,  8  A.  B.  R.  423,  116  Fed.  404) ;  impHedly,  In  re 
Williams,  9  A.  B.  R.  733,  120  Fed.  34  (D.  C.  Ga.). 

172.  In  re  Furniture  Co.  (Metropolitan  Store  &  Saloon  Fixture  Co.),  15  A.  B 
R.  119  (Ref.  N.-  Y.). 

173.  In  re  Shirley,  7  A.  B.  R.  299,  112  Fed.  301  (C.  C.  A.  Ohio,  affirming  In  re- 
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But,  at  any  rate,  the  withholding  from  record  is  a  circumstance  to  be  con-) 
sidered  as  indicating  fraud. i'^* 

And  the  renewing  of  a  real  estate  mortgage  by  giving  a  new  one  within, 
•every  six  months  in  order  to  comply  with  a  statute  requiring  recording 
-within  six  months  of  the  date  of^ execution,  but  the  keeping, of  the  entire 
series  of  renewals  off  the  record,  is  a  fraudulent  scheme  and  is  vpid  as  to 
■creditors  and  the  trustee,  although  the  last  renewal  was  recorded  within  the 
six  months  of  its  execution  and  before  bankruptcy. i'^" 

And  chattel  mortgages  so  withheld  are,  "a  fortiori,"  void,  where  void  by 
state  law,  as  against  simple  contract  creditors  who  become  such  during  the 
interval."® 

But  the  debt  itself  may  be  proved,  if  otherwise  correct,  the  claim  upon 
the  withheld  mortgage  being  waived. ^'^^ 

§  1223.  Mortgages  to  Cover  Future  Advances  Good  Though  Made 
"within  Pour  Months. — Chattel  mortgages  to  cover  future  advances,  made 
^"/ithin  the  four  months,  are  not  void.^'''* 

Also,  equitable  liens  made  within  the  four  months  to  cover  future  ad- 
vances, are  good.^'^^ 

§  1224.  Fraudulent  Court  Orders  or  Judgments. — Fraudulent  court 
orders  or  judgments  may  be  attacked  by  the  trustee  ;i^''  although  not  col- 
laterally.isi 

§  1225.  Subsequent  Creditors. — A  conveyance  may  be  avoided  if  made 
with  the  design  of  defrauding  subsequent  creditors,  or  perhaps  if  made  with 

Schmitt,  6  A.  B.  R.  150,  cited  in  Dolle  v.  Cassell,  14  A.  B.  R.  59,  C.  C.  A.  Ohio). 
Similarly,  In  re  Wright,  2  A.  B.  R.  368,  96  Fed.  187  (D.  C.  Ga.),  where  the  re- 
cording was  even  done  within  the  four  months.  Rogers  v.  Page,  15  A.  B.  R. 
505,  140  Fed.  596  (C.  C.  A.  Tenn.). 

174.  Mitchell  v.  Mitchell,  17  A.  B.  R.  388  (D.  C.  N.  Car.). 

175.  In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.). 

176.  In  re  Furniture  Co.   (Metropolitan  Store  &  Saloon  Fix;ture  Co.),  15  A. 

B.  R.  119  (Ref.  N.  Y.). 

177.  In  re  Ewald  &  Brainard,  14  A.  B.  R.  267,  135  Fed.  168  (D.  C.  Iowa). 

178.  In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.):  In  this  case  it 
was  held,  that  chattel  mortgages  for  present  advances  to  carry  on  business  made 
and  duly  recorded  within  the  four  months  period,  are  not  to  be  held  void  as 
hindering,  delaying  or  defrauding  creditors  because  of  oral  agreement  that  the 
goods  covered  are  to  be  shipped  to  customers  furnished  by  a  particular  commis- 
sion house  and  billed  in  its  name  and  the  net  proceeds  to  be  applied  upon  the 
mortgage  debt.  Instance,  In  re  U.  S.  Food  Co.,  15  A.  B.  R.  329  (Ref.  Mich.). 
See  post,  that  mortgages  to  cover  future  advances  are  not  preferences,  division 
3  of  this  chapter,  subdivision  "A,"  "Third  Element  of  Preference,"  §  1319. 

179.  Instante,  In  re  Cramond,  17  A.  B.  R.  23,  145  Fed.  566  (D.  C.  N.  Y.). 

180.  Instance,  Stern,  Falk  &  Co.  v.  Trust  Co.,  7  A.  B.  R.  305,  112  Fed.  501  (C. 
C  A.  Ky.) :     This  case  was  decided  under  allegations  that  it  was  a  preference; 
the  facts  indicate  even  more  than  a  preference.     It  was  a  case  where  an' as-"" 
signee  for  creditors,  under  cover  of  court  orders,  sold  out  stock  at  a  purposely 

.  low  price  to  the  brother  of  one  of  the  insolvents,  under  an  arrangement  that  the 
brother  sell  the  stock  again  and  from  the  proceeds  pay  certain  creditors  50  per 
cent.,  and  the  balance  to  the  insolvents. 

181.  Frazier  v.  Southern  Loan  &  Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C 

C.  A.  N.  Car.). 
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intent  to  defraud  present  creditors  whose  claims  are  subsequently  paid, 
evidence  of  collusion  against  existing  creditors  under  the  circumstances  be- 
ing sufficient  evidence  of  fraud  against  subsequent  creditors. ^^^ 

§  1226.  Either  Property  Itself  or  Its  Value  Recoverable.— Either  the 

property  or  its  value  may  be  recovered  from  the  person  to  whom  it  was 
transferred. 1** 

§  1227.  Bona  Fide  Holder  for  Value  Prior  to  Adjudication,  Pro- 
tected.— But  if  such  person  was  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication,  then  neither  the  property  nor  its  proceeds  can  be 
recovered  from  him.^** 

Thus,  the  hurried  purchase  of  an  entire  stock  of  a  retail  merchant  at 
less  than  cost,  the  purchaser  making  no  inquiries,  indicates  lack  of  good 
faith,  although  the  purchaser  paid  the  price  and  was  actually  ignorant  of 
the  seller's  financial  condition. 

In  re  Knopf,  17  A.  B.  R.  49  (D.  C.  S.  Car.):  "Assuming- then  that  the  money _ 
was  actually  paid  and  that  Sanders  had  no  actual  knowledge  of  or  intentional 
participation  in  Knopf's  fraudulent  purpose  with  respect  to  his  creditors,  i& 
he  entitled  to  be  protected  as  a  bona  fide  purchaser?  It  is  well  settled  that  a 
conveyance  made  for  a  fraudulent  purpose  may  be  set  aside,  and  that  the  fraud 
of  the  vendor  from  whom  the  vendee  derives  his  title,  will  vitiate  it  if  the  vendee 
has  either  actual  or  constructive  notice  of  the  fraud,  and  constructive  notice 
is  such  a  knowledge  of  facts  as  should  excite  the  suspicions  of  a  man  of  ordinary 
prudence,  and  such  as  ought  to  have  put  him  upon  inquiry  as  to  the  reasons 
and  motives  of  the  vendor,  which  inquiry  if  followed  with  ordinary  diligence 
would  have  led  to  the  discovery  of  the  fraudulent  intent." 


Alleged  or  Pretbndbd  Consignments,  Lkases,  Agencies,  PeEdges,  Bail- 
ments, ETC. 

§  1228.  Alleged  "Consignments,"  "Leases,"  "Agencies," 
"Pledges,"  "Bailments,"  Where  ReaUy  Sales. — Transfers  amounting 

182.  Beasley  v.  Coggins,  12  A.  B.  R.  355,  57  So.  Rep.  313,  48  Fla.  213:  Record 
of  the  conveyance  is  not  notice  to  subsequent  creditors  of  its  fraudulent  charac- 
ter. The  fact  that  the  conveyance  complained  of  was  recorded  before  the  cred- 
itors became  such,  does  not  impart  constructive  knowledge  of  its  voluntary  or 
otherwise  fraudulent  nature:  the  creditor  is  not  to  suppose  due  consideration 
was  lacking  and  that  the  debtor's  estate  was  being  depleted. 

183.  Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  142,  136  Fed.  918  (U.  S.  C.  C. 
Tenn.).  But  as  to  a  conveyance  to  the  bankrupt's  wife  it  has  been  held,  the 
trustee  may  pursue  the  property  alone  and  may  not  sue  for  its  value.  Sheldoi 
V.  Parker,  11  A'.  B.  R.  152,  66  Neb.  610.  This  would  be  different,  probably,  v\ 
States  where  a  married  woman  is  treated  as  a  feme  sole. 

184.  Bankr.  Act,  §  70  (e);  Bush  v.  Export  Co.,  14  A.  B.  R.  143,  136  Fed.  918 
(U.  S.  C.  C.  Tenn.). 

Instances  where  person  held  not  a  bona  fide  holder: 

1.  Chattel  mortgagee  who  knows  mortgagor  is  selling  mortgaged  chattels  for 
his  own  use  and  acquiesces  therein,  is  not  a  bona  fide  holder  and  the  mortgage 
may  be  set  aside.  Skillen  v.  Endelman,  11  A.  B.  R.  766,  39  Misc.  261,  79  N.  Y. 
Supp.  413. 

3.    Lawrence  v.  Lowrie,  13  A.  B.  R.  297,  133  Fed.  995  (D.  C.  Mass.). 
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to  actual  sales  or  conditional  sales,  wherein  the  condition  is  void  for  want 
of  recording  or  otherwise,  but  pretended  or  claimed  to  be  consignments, 
leases,  agencies,  pledges,  bailments  or  conveyances  of  other  interests;  the 
property  passes. ^^^ 

In  re  Levin,  11  A.  B.  R.  446,  127  Fed.  886  (D.  C.  Pa,) :  "It  is  undoubtedly 
true  that  the  form  of  the  transaction  is  of  little  consequence  if  the  real  purpose 
behind  it  is  to  cover  up  the  vendee's  interest  in  goods  that  have  come  into  his 
possession,  and  thus  to  enable  the  vendor  'to  get  an  advantage  over  other 
creditors  to  which  he  is  not  in  truth  entitled.  As  was  said  by  the  Supreme 
Court  of  Pennsylvania  in  Thompson  v.  Paret,  94  Pa.  275 — and  this  statement 
was  approved  in  Peek  v.  Heim,  127  Pa.  560 — 'whatever  the  form  of  the  agree- 
ment, if  its  purpose  was  to  cover  up  a  sale  and  preserve  a  lien  in  the  vendors 
for  the.  price  of  the  goods,  it  was  void  as  respects  creditors,  whether  the  credit 
were  given  before  or  after  the  delivery  of  the  goods.  A  consignment  for  such 
object  was  no  better  than  any  other  device.' " 

In  re  Poore,  15  A.  B.  R.  176,  139  Fed.  862  (D.  C.  Pa.):  "By  express  agree- 
ment, the  safe  is  to  become  -the  property  of  the  bankrupt  upon  payment  of  the 
price  named,  and  this  is  practically  all  there  is  to  it,  which  makes  it  nothing 
more  or  less  than  a  sale.  And  neither  the  calling  of  the  payments  rent,  nor 
the  provision  that  title  shall  not  pass,  nor  the  other  conditions  by  which  the 
transaction  is  supposed  to  be  hedged  about,  are  able  to  make  it  anything  else. 
There  is  no  occasion  to  be  astute  in  upholding  such  instruments,  which  in 
nearly  every  case  are  intended  to  get  around  the  law,  and,  for  the  mere  purpose 

185.  In  re  Gait,  9  A.  B.  R.  682,  120  Fed.  443  (D.  C.  Ills.,  reversed,  on  the  facts, 
in  13  A.  B.  R.  575). 

In  re  Leeds  Woolen  Mills,  12  A.  B:  R.  136,  139  Fed.  923  (D.  C.  Tenn.) :  Con- 
signor shipping  goods  to  himself  as  consignee  in  care  of  bankrupt  under  cir- 
cumstances indicating  actual  sale. 

'  Compare,  In  re  Rowland,  6  A.  B.  R.  495,  109  Fed.  869  (D.  C.  N.  Y.) :  Condi- 
tional sale  with  right  in  the  conditional  vendee  to  sell  in  the  ordinary  course 
of  trade  vests  absolute  title  in  the  vendee. 

In  re  Dunn  Hardware  Co.,  13  A.  B.  R.  147,  132  Fed.  719  (D.  C.  N.  Car.) : 
Conditional  sales  unfiled,  but  disguised  under  form  of  lease. 

In  re  Sheets  Ptg.  &  Mfg.  Co.,  14  A.  B.  R.  668  (D.  C.  Ohio,  affirmed  sub  nom. 
Unitype  Co.  v.  Long,  16  A.  B.  R.  282) :  Conditional  sale  unfiled  but  disguised 
under  form  of  lease. 

In  re  Martin-Vernon  Music  Co.,  13  A;  B.  R.  276,  132  Fed.  983  (D.  C.  Mo., 
reversed  sub  nom.  In  re  Smith  &  Nixon  Piano  Co.,  17  A.  B.  R.  636,  C.  C.  A. 
Mo.). 

In  re  Rabenau,  9  A.  B.  R.  180,  118  Fed.  471  (D.  C.  Mo.):  Conditional  sale 
disguised  as  bailment.  Distinguished  in  In  re  Flanders,  14  A.  B.  R.  37,  134  Fed. 
560  (C.  C.  A.  Ills.). 

Bradley,  Alderson  &  Co.  v.  McAfee,  17  A.  B.  R.  495  (D.  C.  Mo.):  Condi- 
tional sale  (void  for  lack,  of  record)  and  not  agency. 

In  re  Rasmussen,  13  A.  B.  R.  462,  136  Fed.  704  (D.  C.  Ore.):  Personal  prop- 
erty delivered  to  the  .bankrupt  for  sale  under  contracts  reserving  title  arid  con- 
taining various  provisions  relating  to  ownership  and  possession,  which  are 
mere  contrivances  to  secure  the  purchase  price:  the  transaction  is  not  a  condi- 
tional sale  but  a  fraud  on  creditors  and  title  vests  in  the  trustee. 

In  re  Garcewich,  8  A.  B.  R.  149,  115  Fed.   87   (D.   C.  N.) :     Pretended  condi- . 
tional  sale  but  in  reality  a  contrivance  to  deceive  creditors. 

In  re  Carpenter,  11  A.  B.  R.  147,  125  Fed.  831  (D.  C.  N.  Y.) :  Pretended 
agency. 

In  re  Butterwick,'12  A.  B.  R.  536,  131  Fed.  271  (D.  C.  Penn.) :  Pretended  con- 
ditional sale. 

In  re  Miller  &  Brown,  14  A.  B.  R.  439,  135  Fed.  868  (D.  C.  Penn.):  A  pre- 
tended consignment  or  sale  on  approval. 
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of  securing  the  payment  of  the  price,  make  that  out  a  bailment  which  in  the 
real  negotiations  between  the  parties  was  understood  and  intended  to  be,  a  sale." 
Also  see  same  case,  15  "A.  B.  R.  407. 

Troy  Wagon  Wks.  v.  Vastbinder,  12  A.  B.  R.  353,  130  Fed.  233  (D.  C.  Penna.) : 
"The  transfer  is  sought  to  be  justified  on  the  ground  that  the  existing  relation 
between  the  parties  was  one  of  agency  only,  the  respondent  merely  taking  the 
goods  to  sell  on  account,  and  turning  over  the  proceeds  after 'deducting  his 
commission.  Written  orders  on  Childs  &  Co.  are  produced  to  verify  this, 
signed  by  the  respondent,  in  which  he  declares  that  he  so  receives  and  holds 
them;  but  this  is  materially  qualified  by  the  other  evidence,  and  the  court  will 
go  behind  mere  forms  to  get  at  the  real  transaction.  Indeed,  the  orders  them- 
selves— aside  from  the  fine  print  at  the  bottom — bear  on  their  face  the  proof 
that  they  represent  actual  purchases,  and  not  consignments.  The  goods  are 
disposed  of  to  the  respondent  for  a  specific  price,  and  on  definite  terms  of 
credit,  with  provision,  on  most  of  them  for  a  discount  if  paid  within  a  certain 
time.  And  while  it  may  be  true,  as  stated  by  the  respondent,  that  he  was  only 
required  to  pay  for  each  lot  as  fast  as  he  disposed  of  it,  accounting  to  Childs 
&  Co.  for  whatever  he  received  in  the  way  of  notes  or  other  securities,  yet  in 
making,  sales  he  did  so  in  his  own  name,  and  was  held  directly  responsible,  the 
securities  obtained  being  taken  to  himself  personally,  and  guaranteed  by  him 
when  they  were  turned  over.  His  obligations  to  Childs  &  Co.  were  plainly 
regarded  as  a  debt,-  and  he  so  speaks  of  {hem  in  his  testimony.  There  are  too 
many  i^ridicia  .in  this  of  an  ordinary  purchase,  to  warrant  the  conclusion  that 
anything  else  was  in  fact  intended." 

In  re  Tice,  15  A.  B.  R.  97,  139  Fed.  53  (D.  C.  Pa.):  "In  Pennsylvania,  where 
goods  were  delivered  by  claimant  to  a  bankrupt,  under  an  agreement  'to  pay 
rent  for  the  use  of  the  same,'  in  certain  installments,  covering  specified  periods, 
and  upon  making  a  further  specified  payment,  not  designated  as  rent,  a  bill  of 
sale  to  be  given,  the  claimant  "to  have  the  privilege  of  taking'  the  goods  'if 
the  rent  is  not  paid,'  the  transaction  is  a  conditional  sale  and  not  a  bailment, 
and  subjects  the  property  to  the  claims  of  the  creditors  of  the  bankrupt. 

"The  general  rule  in  Pennsylvania  is  that  the  delivery  of  goods,  with  a  pro- 
vision that  the  title  shall  not  pass  until  the  purchase  price  has  been  paid,  is 
void  as  to  creditors  of  the  party  to  whom  they  are  delivered,  and  the  essential 
character  of  the  transaction  is  regarded  rather  than  the  particular  form 
assumed." 

In  re  Wood,  15  A.  B.  R.  411,  140  Fed.  964  (D.  C.  Pa.):  Sale  and  not  bailment: 
"The  goods  were  billed  to  the  bankrupt  as  though  it  was  a  sale,  and  while  this 
is  not  conclusive  it  is  of  more  or  less  persuasive  force.'' 

Thus,  transactions  that  amount  to  conditional  sales  or  chattel  mortgages 
are  frequently  claimed  to  be  pledges  where  the  condition  of  the  sale  is 
rendered  nugatory  by  failure  to  record  the  contract,  or  the  chattel  mort-- 
gage  is  void  for  want  of  record. ^^^ 

Of  such  class  of  subterfuges  are  attempted  "warehousings"  by  insolvent 
debtors  of  their  own  property  on  their  own  premises,  pretending  the  trans- 
•  action  to  be  pledges  or  bailments,  but  retaining  control  and  substantial 
possession  all  the  time.'^^ 

Instance,  In  re  Rodgers,  11  A.  B.  R.  79,  125  Fed.  169  (C.  C.  A.  Ills.):  "We 
a.re  thus  brought  to  the  consideration  of  the  real  character  and  purpose  of  the 

186.  In  re  Rodgers,  11  A.  B.  R.  79,  135  Fed.  169  (C.  C.  A.  Ills.). 

187.  Warehousing  Co.  v.  Hand,  16  A.  B.  R.  49  (C.  C.  A.  Wis.). 
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transaction  between  the  bankrupt  and  the  storage  company.  We  are  to  ascer- 
tain the  real  intention  of  the  contracting  parties  from  the  whole  agreement  read 
in  the  light  of  the  surrounding  circumstances.  The  bankrupt  was  largely  en- 
gaged in  purchasing  seed  upon  credit,  storing  the  property  purchased  in  his 
warehouse.  He  occupied  the  premises  as  a  place  of  business,  maintaining  an 
oiifice  there,  with  clerks  to  assist  in  the  management  of  the  business,  and  with 
porters  to  handle  the  seed.  The  premises  were  subject  to  a  rental  of  $250  a 
month.  He  arranged  with  the  storage  company,  which  had  no  warehouse  of 
its  own,  that  it  would  issue  warehouse  warrants  or  receipts  to  the  bankrupt  for 
property  upon  the  bankrupt's  premises  for  a  certain  small  charge  per  month 
upon  the  value  of  the  property  covered  by  the  receipts.  He  executed  a  lease 
of  the  premises  to  the  storage  company,  to  continue  so  long  as  the  bankrupt 
should  desire,  and  so  long  as  property  remained  therein  for  which  warrants  or 
receipts  had  been  issued;  and  this  without  any  payment  of  rent  by  the  storage 
•company,  the  rental  in  fact  being  paid  by  the  bankrupt.  The  storage  company 
neither  required,  nor  was  it  given  any  key  to  the  premises.  The  bankrupt 
remained  in  possession  of  the  premises  as  before  the  agreement,  continuing  to 
transact  his  business  there  as  he  had  formerly  done.  There  were  certain  signs 
placed  upon  the  different  floors  of  the  building,  indicating  that  the  storage  com- 
pany controlled  the  premises.  These  were  small  and  obscure  signs,  not  likely 
to  attract  attenti^p,  and  most  of;them  hidden- behind  thtf  piles  of,  bagsipf  seed.; 
No  sign  was  displayed  upon  the  exterior  of  the  building  indicating  arty  pro- 
prietorship of  the  storage  company,  or  giving  notice  to  the  world  that  any 
other  than  the  bankrupt  had  possession  and  control.  There  was  no  open, 
notorious  manifestation  of  a  change  of  possession,  none  was  intended  and  there 
was  none  in  fact.  Upon  each  pile  of  bags  of  seed  for  which  the  warehouse 
receipts  or  warrants  were  issued  there  was  placed  a  small  tag,  which  might 
be  discovered  upon  careful  search.  The  bankrupt  substantially  treated  this 
property  as  his  own,  at  times  going  through  the  forms  prescribed  by  the  storage 
company,  and,  whenever  he  found  it  necessary,  ignoring  them.  We  do  not 
find  that  the  storage  company  had  knowledge  of  this  action  of  the  bankrupt, 
but  it  certainly  knew  that  it  was  possible  under  the  circumstances  for  the  bank- 
rupt to  do  with  the  property  as  he  would,  since  it  was  left  within  his  control. 

"It  is  difficult  for  us  to  look  upon  this  transaction  as  a  warehousing  of  prop- 
erty. The  storage  company  assumed  no  liability  to  the  bankrupt,  and  assumed 
only  such  responsibility  as  the  law  imposes  upon  it  with  respect  to  those  ad- 
vancing money  upon  the  faith  of  its  warehouse  warrants  or  receipts.  The 
name  of  the  company  is  in  itself,  under  the  circumstances,  a  false  pretense. 
It  did  not  store  property.  It  had  no  premises  upon  which  to  store  property. 
The  bankrupt  stored  the  property.  The  bankrupt  paid  the  rental  of  the 
premises.  It  is  true  that  an  agent  of  the  storage  company  occasionally  visited 
the  premises  and  inspected  the  property  in  a  sort  of  way,  but  exercised  no 
supervision  or  control  that  would  prevent  the  bankrupt  from  doing  with  it  as 
his  will  might  dictate  or  his  financial  necessities  might  require.  We  cannot  but 
regard  this  arrangement  as  a  subterfuge,  a  mere  device  to  enable  the  bankrupt 
to  hypothecate  the  warehouse  warrants  or  receipts,  and  so  to  raise  money  upon 
secret  liens  upon  property  in  his  possession  and  under  his  control." 

Thus,  likewise,  unfiled  conditional  sales  and  unfiled  chattel  mortgages  are 
sometimes  pretended  to  be  property  held  in  trust,  i*^ 

Again,  it  is  often  sought  to  make  an  absolute  sale  to  the  bankrupt,  appear 

188.  In  re  Tweed,  12  A.  B.  R.  648  (D.  C.  Iowa):  Unfiled  conditional  sale. 
In  re  Jerstman,  17  A.  B.  R.  882' (D.  C.  N:  Y.);  unfiled  chattel  mortgage. 
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to  be  a  bailment,  in  order  that  the  property  may  be  reclaimed.  But  the 
property  affected  will  pass  if  the  true  nature  of  the  transaction  makes  it  a 
sale.189 

In  re  Heckathorn,  16  A.  B.  R.  467  (D.  C.  Pa.):  "It  is  rather  suggestive  of 
an  attempt,  as  is  said  above,  to  have  the  benefit  of  a  sale  without  the  responsi- 
bility for  it,  disposing  of  the  goods  at  a  price  and  at  the  same  time  retaining  a 
hold  upon  them  and  upon  the  proceeds  derived  from  their  sale.  But  why  this 
beating  behind  the  bush  when  a  direct  course  was  open  to  them?  If  the  inten- 
tion was  that  the  bankrupt  should  receive  and  sell  the  goods  for  'and  account 
of  the  petitioners,  upon  a  commissid,  it  would  have  been  easy,  in  so  many 
words,  to  say  so;  and  the  failure  to  do  it  can  but  be  regarded  as  significant." 

Chisholm  v.  Earle  Ore  Sampling  Co.,  16  A.  B.  R.  423  (C.  C.  A.  Colo.): 
"But  whatever  doubts  arise  from  the  face  of  the  contract  are  dispelled, 
by  the  conduct  of  the  parties  under  it.  It  is  a  familiar  rule  that,  where  there 
is  uncertainty  as  to  the  tru-e  meaning  and  intent  of  the  contracting  parties,  the^ 
construction  which  they  themselves  have  put  upon  it  by  their  voluntary  course 
of  practice,  when  no  controversy  existed,  is  alway.s  to  be  given  very  great,  if 
not  controlling,  effect.  *  *  *  The  parties  acted  under  the  contract  as  though 
the  transactions  were  sales,  of  ore  upon  the  basis  of  the  assay  value  of  the- 
samples." 

In  re  Wells,  15  A.  B.  R.  419  (D.  C.  Pa.) :  "There  is  no  particular  magic  in- 
the  terms  'consigned'  or  'consigned  account.'  In  a  sense  all  goods  shipped  to 
another  are  consigned  to  him.  The  question  is  what  was  the  inherent  character 
of  the  transaction,  which  depends  upon  the  purpose  of  it." 

But  where  the  transaction  amounts  to  a  bona  fide  consignment  to  the 
bankrupt  or  bailment  to  him,  and  is  not  a  concealed  sale,  the  trustee  does 
not  acquire  title.^^" 

Plow  (Deere)  Co.  v.  McDavid,  14  A.  B.  R.  664,  137  Fed.  803  (C.  C.  A.  Mo.): 
"We  think  it  was  an  agency  contract.  It  is  not  a  contract  in  which  the  con- 
signee can  sell  at  any  price,  or  on  any  terms  he  may  choose,  but,  as  we  under- 
stand it,  it  is  a  contract  or  consignment  of  goods  to  be  sold  on  commission  by 
the  consignee,  as  agent  for  the  consignor,  for  cash.  The  plow  company  had 
the  right,  under  the  contract,  to  require  the  goods  returned,  and  in  this  it  lacks- 
cne  of  the  necessary  elements  of  a  contract  of  sale,  namely,  to  pay  money,  or 
its  equivalent,  for  the  goods  delivered,  with  no  obligation  to  return.'' 

In  re  Gait,  13  A.  B.  R.  575  (C.  C.  A.  Ills.,  reversing  9  A.  B.  R.  682) :  "Apply- 
ing to  this  contract  the  test  stated,  it  is  clear  that  here  was  a  bailment  and  not 
a  conditional  sale.  It  was  not  contemplated  that  Gait  should  ever  own  these- 
wagons.  He  was  to  sell  them  to  others  for  the  company,  his  commissions  to- 
be  the  amount  which  he  might  receive  over  the  prices  stated  in  the  contract. 
The  proceeds,  whether  in  cash  or  in  notes  of  the  purchaser,  were  to  be  immedi- 
ately returned  to  the  company,  the  notes  being  guaranteed  by  Gait.     This  was 

189.  Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  138,  136  Fed.  918  (U.  S.  C.  C- 
Tenn.);  In  re  Wood,  15  A.  B.  R.  411,  140  Fed.  964  (D.  C.  Ptnn.):  Goods  or- 
dered for  exhibition  at  a  fair,  but  billed  at  regular  prices  and  remaining  in  bank- 
rupt's unquestioned  possession  for  six  months  or  more. 

190.  In  re  Levin,  11  A.  B.  R.  446,  127  Fed.  886  (D.  C.  Penn.) ;  In  re  Smith 
&  Nixon  Piano  Co.,  17  A.  B.  R.  636  (C.  C.  A.  Mo.,  reversing  In  re  Marten- 
Vernon  Music  Co.,  13  A.  B.  R.  276). 

Instance,  In  re  Rubber  Ref.  Co.,  15  A.  B,  R.  72  (D.  C.  Penn.):  Bailment, 
with  option  to  purchase  or  "Sale   on  Approval,"  with  disapproval  signified. 

Shipment  of  leather;  bailment  not  conditional  sale:  In  re  Flanders,  14  A.  B- 
R.  27,  134  Fed.  560  (C.  C.  A.  Ills.). 
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a  del  credere  commission  and  not  a  sale.  The  company  could  compel  a  return 
of  the  goods  not  sold.  Gait  had  not  the  option  to  pay  for  them  in  money- 
Even  with  respect  to  the  goods  unsold  withip  the  twelve  months,  the  option 
for  their  return  or  payment  was  with  the  company  and  not  with  Gait;  and 
nowhere  in  the  agreement  does  the  latter  covenant  to  pay  for  these  goods  as 
in  the  case  of  a  sale." 

In  re  Columbus  Buggy  Co.,  16  A.  B.  R.  759,  143  Fed.  849  (C.  C.  A.  Okla.): 
"A  contract  between  a  furnisher  of  goods  and  the  receiver  that  the  latter  may 
sell  them  at  such  prices  as  he  chooses,  that,  he  will  account  and  pay  for  the 
goods  sold  at  agreed  prices,  that  he  will  bear  the  expenses  of  insurance,  freight,, 
storage  and  handling  and  that  he  will  hold  the  merchandise  unsold  subject  to 
the  order  of  the  furnisher,  disclose  an  agreement  of  bailment  for  sale,  and  does, 
not  evidence  a  conditional  sale.  Such  a  contract  is  not  affected  by  a  statute 
which  renders  unrecorded  contracts  for  conditional  sales  voidable  by  creditors, 
and  purchasers. 

"An  agreed  price,  a  vendor,  a  vendee,  an  agreement  of  the  vendor  to  sell 
and  of  the  vendee  to  buy  for  and  pay  the  agreed  price  are  essential  attributes 
of  a  contract  of  sale.  The  power  to  require  the  restoration  of  the  subject  of 
the  agreement  is  an  indispensable  incident  of  a  contract  of  bailment. 

"The  fact  that  a  contract  provides  that  the  receiver  of  goods  is  to  account  for 
those  sold  at  fixed  prices  and  to  retain  the  diflference  for  insurance,  storage^ 
commission  and  expenses  does  not  make  the  contract  an  agreement  of  sale." 

And  an  executory  contract  of  sale  may  be  converted  by  verbal  agree- 
ment made  before  delivery  of  the  goods,  later  reduced  to  writing,  into  a. 
bailment  with  alternative  of  future  conversion  into  a  sale.i^^ 

But  an  attempted  conversion  of  an  unrecorded  conditional  sale  into  a  bail- 
ment by  subsequent  agreement  will  be  ineffective. 

In  re  Poore,  15  A.  B.  R.  407,  139  Fed.  863  (D.  C.  Pa,):  "No  dojibt,  while 
the  matter  was  stiil  executory,  the  conditions  on  which  it  was  held  could  be 
readjusted.  Goss  Ptg.  Co.  v.  Jordan,  171  Pa.  474;  Stiles  v.  Seaton,  300  Pa.  114; 
In  re  Naylor  Mfg.  Co.,  14  A.  B.  R.  384.  But  not  to  the  detriment  of  those 
creditors  who  either  were  such  at  the- time  the  machinery  was  obtained  or  had 
become  so  since  then,  as  to  whom  it  had  passed  beyond  the  executory  stage." 

SUBDIVISION  "C." 

Unrecorded  LiEns,  Unrecorded  Chattel  Mortgages,  CoNbiTioNAi,. 
Sales,  Real  Estate  Mortgages,  Sales  oe  Personalty  Where. 
Seller  Still  Holds  Possession. 

§  1229.  Liens  Void  as  to  Creditors  for  Want  of  Record,  Void  as 
to  Trustee. — Claims,  which,  for  want  of  record,  would  not  have  been 
valid  liens  as  against  the  claims  of  any  creditor  of  the  bankrupt,  are  not 
liens  against  his  estate. ^^^ 

191.  In  re  Naylor  Mfg.  Co.,  14  A.  B.  R.  284,  135  Fed.  206  (D.  C.  Penn.) ;  In  re 
Miller  &  Brown,  14  A.  B.  R.  443,  135  Fed.  868  (D.  C.  Penn.).  Sale  on  approval; 
goods  being  disapproved  and  set  aside  for  return  before  levy.  In  re  Rubber 
Ref.  Co.,  15  A.  B.  R.  72  (D.  C.  Penn.). 

192.  Bankr.  Act,  §  67  (a) ;  obiter.  In  re  Runt  7  A.  B.  R.  31,  111  Fed.  154  (D. 
C.  Ind.);  also,  see  post,  §  1507. 
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§  1230.  Unrecorded  or  Unfiled  Chattel  Mortgages  Void.— An  un- 
recorded or  unfiled  chattel  mortgage  is  void  as  against  the  trustee  (in  case 
a  creditor  "armed  with  process'*  exists)  in  states  where  recording  or  filing 
is  required  to  preserve  the  lien  as  against  creditors  "armed  with  process."i93 

Some  courts  have  held  that  such  mortgages  were  void,  even  where  no 
creditor  had  seized  upon  the  property,  i** 

In  re  Metropolitan  Store  &  Fixture  Co.,  15  A.  B.  R.  119,  121  (Ref.  N.  Y.): 
"In  re  N.  Y.  Economical  Ptg.  Co.,  holding  a  contrary  view,  proceeded  on  the 
theory  that  the  New  York  statute  made  the  mortgage  good  as  against  creditors 
at  large  as  well  as  between  the  parties;  an  erroneous  view,  it  seems  to  me  as 
appears  by  the  above  cases  which  were  not  then  before  the  court." 

Other  courts  have  held  that  they  were  not  void  unless  there  existed  a 
creditor  armed  with  process. ^^^ 

The  same  rulings  have  been  made  also  as  to  a  bill  of  sale  held  as  secu- 
i-i(;y;i96  also,  as  to  a  "deed  of  trust  ;"i9''  although,  in  some  States,  if  eventu- 
ally filed  before  bankruptcy  a  chattel  mortgage  will  not  be  void  as  against 
general  creditors  for  long  delay  in  filing.^®* 

§  1231.  Unfiled  Chattfel  Mortgagies  Not  Void  Wlie:re  Piling  or  Re- 
cording Not   Required. — And  unfiled  chattel  mortgages   are  not  void 

193.  As  to  chattel  mortgages  void  for  other  faults  than  nonrecord,  see  various 
other  subjects. 

194.  In  re  Pekin  Plow  Co.,  7  A.  B.  R.  369,  112  Fed.  308  (C.  C.  A.  Neb.) ;  In  re 
Ducker,  13  A.  B.  R.  757,  133  Fed.  771  (C.  C.  A.  Ky.);  Gueras  v.  Porter,  9  A.  B. 
R.  271,  118  Fed.  668  (D.  C.  Calif.).  In  this  case  a  chattel  mortgage  upon  prop- 
erty located  in  two  different  counties  but  recorded  only  in  one  county,  was  held 
void  as  to  the  property  in  the  other  county  and  the  mortgagor  had  the  burden 
upon  him  to  prove  how  much  was  within  the  mortgage.  In  re  Doran,  17  A.  B. 
R.  799,  148  Fed.  337  (D.  C.  Ky.,  Ref.  N.  Y.);  In  re  Beede,  14  A.  B.  R.  697,  138 
Fed.  441  (D.  C.  N.  Y.);  In  re  Booth.  3  A.  B.  R.  574,  98  Fed.  975  (D.  C.  Ore.); 
In  re  Leigh  Bros.,  2  A.  B.  R.  606  (affirmed  in  96  Fed.  806,  Ref.  Colo.);  instance. 
In  re  Shaw,  17  A.  B.  R.  204  (D.  C.  Me.).      " 

195.  In  re  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  514  (C.  C.  A.  N. 
Y.);  In  re  Cutting,  16  A.  B.  R.  752,  145  Fed.  388  (D.  C.  N.  Y.);  impliedly,  Epp- 
stein  V.  Wilson,  17  A.  B.  R.  592,  149  Fed.  147  (C.  C.  A.  Tex.). 

But  compare  In  re  Beede,  11  A.  B.  R.  387,  120  Fed.  853  (D.  C.  N.  Y.).  In 
this  case  the  court  criticises  but  follows  the  Circuit  Court  of  Appeals,  but  ob- 
viates the  difficulty  by  permitting  creditors  to  proceed  after  the  bankruptcy  to 
get  judgments.  However,  this  is  a  poor  expedient  for  obviating  the  effect  of 
the  erroneous  ruling  in  In  re  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed. 
514  (C.  C.  A.  N.  Y.),  and  itself  gives  rise  to  perplexing  problems,  for  example: 
mere  judgment  creditors  until  levy  could  hardly  be  meant.  -Again,  suppose  the 
bankrupt  exercised  his  right  to  obtain  a  stay  of  the  suits  wherein  the  judgments 
are  sought,  etc.,  etc.  Compare,  Gove  v.  Morton  Trust  Co.,  12  A.  B.  R.  297,  96 
N.  Y.  App.  Div.  177  CN.  Y.  Sup.  Ct.  App.  Div.). 

196.  Marden  v.  Phillips,  4  A.  B.  R.  566  (D.  C.  Mass.). 

197.  In  re  Thorp,  12  A.  B.  R.  195  (Ref.  Va.) :  But  the  reasoning  of  this  case 
is  improper  in  that  it  is  based  on  the  erroneous  theory  that  a  trustee  has  the 
title  of  an  "innocent  purchaser  for  value." 

198.  In  re  Shirley,  7  A.  B.  R.  299,  112  Fed.  301  (C.  C.  A.  Ohio):  Although  in 
the  case  of  In  re  Shirley  the  real  issue  was  whether  a  mortgage  kept  from 
record  by  agreement  and  to  give  credit  was  void  as  to  general  creditors.  In  re 
Wright,  2  A.  B.  R.  364,  96  Fed.  187  (D.  C.  Ga.).  Compare  Gove  v.  Morton  Trust 
Co.,  13  A.  B.  R.  397,  96  N-  Y.  App.  Div.  177  (N.  Y.  Sup.  Ct.  App.  Div.). 


§   1233  TRUSTEE'S  TiTtE  AND  EIGHT  TO  ASSETS.  735 

where  filing  or  recording  is  not  required  by  the  State  law  in  order  to  make 
them  valid  as  against  levying  creditors. "^^^ 

In  re  Josephson,  8  A.  B.  R.  423,  .116  Fed.  404  (D.  C.  Ga.):  "The  decision  of 
the  highest  cou?-t  of  a  State  that  recording  is  not  essential  to  the  validity  of  a 
chattel  mortgage  executed  therein  when  the  state  law  does  not  so  require,, 
must  be  followed  by  the  bankruptcy  court." 

§  1232.  Meaning  of  "Required." — And  the  term  "required,"  as  thus 
r.sed  in  recording  statutes,  means  not  that  recording  is  compulsory  rtor  that 
it  is  essential  to  validity  between  the  immediate  parties,  but  merely  that 
recording  is  essential  to  validity  as  to  creditors. 2*'° 

First  Nat'l  Bk.  v.  Connett,  15  A.  B.  R.  662,  142  Fed.  33  (C.  C.  A.  Mo.): 
"Within  the  meaning  of  amended  §  6X)a  of  the  Bankruptcy  Act,  the  Missouri 
law  (Rev.  St.  1899,  §  3404)  required  the  recording  of  chattel  mortgages.  To  be 
sure  an  unrecorded  mortgage  is  not  pronounced  void*  absolutely  and  under  all 
circumstances,  but  it  'is  required  to  be  recorded'  in  the  Sense  in  which  that 
phrase  is  customarily  used,  and  the  language  of  requirement  is  similar  to  that 
employed  in  the  registry  laws  of  most  of  the  states.  The  word  'required,' 
found  in  the  phrase  'the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required'  of  the  amendment  of  §  60a,  has  reference 
to  the  character  of  the  instrument  of  transfer  required  to  be  recorded  by  the 
State  law  rather  than  to  the  particular  individuals  who,  by  reason  of  adventitious 
circumstances,  may  or  may  not  be  affected  by  an  unrecorded  instrument.  Thus 
an  affirmative  answer  would  unhesitatingly  be  given  to  the  inquiry:  'Does  the 
law  of  Missouri  require  the  recording  of  chattel  mortgages?' 

"Th€  Circuit  Court  of  Appeals  of  the  Fifth  Circuit,  in  a  case  involving  the 
registry  statute  of  Texas,  held  that,  as  an  unreporded  chattel  mortgage  was 
good  between  the  parties  thereto  and  against  ordinary  creditors,  and  as  there 
were  no  intervening  lienholders  or  purchasers,  it  could  not  be  said  that  a 
registry  or  recording  was  required,  and  upon  the  facts  of  that  case  it  accord- 
ingly concluded  that  a  chattel  mortgage  given  before  but  placed  on  record 
within  the  four  months  before  the  institution  of  bankruptcy  proceedings  could 
not  be  considered  as  a  voidable  preference.  Meyer  Bros.  Drug  Co.  v.  Pipkin 
Drug  Co.  (C.  C.  A.),  14  A.  B.  R.  477,  136  Fed.  396.  In  effect  this  is  the  adop- 
tion, without  exception  or  qualification,  of  the  old  rule  that  whether  and  to 
what  extent  a  chattel  mortgage  given  before  but  recorded  within  the  four 
months'  period  is  valid  against  a  trustee  in  bankruptcy  should  be  determined 
exclusively  by  the  State  law.  In  our  opinion,  the  amendment  of  1903  has  quali- 
fied this  rule  in  respect  .of  the  question  whether  such  a  mortgage  may  constitute 
a  voidable  preference  under  subdivisions  'a'  and  'b'  of  §  60.  If  this  has  not 
resulted,  we  fail  to  see  that  Congress  has  accomplished  anything  by  the  amend- 
ment." 

§  1233.  But,  in  Most  States,  Some  Creditor  Must  Already  Have 
Actually  Levied  or  Been  "Armed  with  Process." — The  doctrine  seems 
to  be  firmly  established  that  "creditor"  means  levying  creditor  and  that 
some  creditor  must  actually  have  levied  before  bankruptcy.^"! 

199.  Inferentially,  Hewitt  v.  Berlin  Machine  Wks.,  11  A.  B.  R.  709,  194  U.  S. 
296. 

200.  Loeser  v.  B'k,  17  A.  B.  R.  631,  148  Fed.  975  (C.  C.  A.  Ohio).  Contra,  and 
that  it  refers  to  validity  between  the  immediate  parties,  see  Drug  Co.  v.  Drug 
Co,  14  A.  B.  R.  477,  136  Fed.  396  (C.  C.  A.  Tex.).  And  see,  also.  In  re  Hunt, 
14  A.  B.  R.  415,  139  Fed,.  283  (D.  C.  N.  Y.). 

■  201.   See  discussion,  ante,  3ivision  2  of  this  chapter. 
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§  1234.  Not  Void  for  Simple  Nonrecord  in  States  Where  Showing 
of  Damage  to  Creditors  or  Other  Additional  Conditions  Also  Req- 
uisite.— A  chattel  mortgage  is  not  void  for  nonrecord  in  States  where  the 
simple  failure  to  file  or  record  it  is  not  enough  to  avoid  it  unless  damage 
to  creditors  is  shown  or  the  failure  was  by  agreement  of  parties. 202 

And  is  not  void  for  nonrecord  in  certain  other  States  except  as  to  sub- 
sequent creditors  without  notice;  thus  in  Kentucky ;2<'3  nor  in  Michigan 
except  as  to  new  creditors,  or  as  to  old  creditors  extending  additional  time 
between  the  date  of  the  executing  and  the  date  of  the  filing  i^"*  and  is  not 
void  in  South  Carolina  for  nonrecord  except  as  to  subsequent  creditors; 
and  siibsequent  creditors  alone  may  participate  in  the  fund.^"^ 

§  1235.  Not  Void  in  States  Where  Mere  Equitable  Sequestrations 
"by  Receivers,  Assignees,  etc..  Insufficient. — And  is  not  void  where, 
vnder  State  law,  mere  sequestration  of  the  property  by  legal  proceedings 
is  insu/.lcient  unless  accomplished  by  some  particular  method  of  legal 
seizure  as  by  levy  of  exiecution  or  attachment.^"^  Probably  this  distinction 
lies  at  the  basis  of  many  of  the  decisions  contra  to  the  general  rule. 2"'' 

See,  inferentially,  In  re  N.  Y.  Economical  Ptg.  Co.,  6  A.  B.  R.  619,  110  Fed. 
514  (C.  C.  A.  N.  Y.) :  "When  the  mortgagor  was  adjudicated  bankrupt,  there  was, 
so  far  as  appears,  but  one  judgment  creditor.  Whether  any  other  creditor  could 
have  eventually  entitled  himself  to  the  benefit  of  the  statute  was  a  matter  of 
mere  conjecture.  It  would  have  depended  not  only  upon  his  own  vigilance  in 
pursuing  his  legal  rights,  but,  also  upon  the  volition  of  the  mortgagor." 

§  1236.  Taking  of  Possession  Curing  Lack  of  Record. — But,  if  pos- 
session is  taken  by  the  mortgagee  or  conditional  vendor  before  the  bank- 
ruptcy petition,  is  filed,  such  taking  of  possession  operates  as  a  filing  and  the 
lien  will  be  good  although  bankruptcy  follows  within  four  monthsj^"*  un- 
less the  mortgage  or  conditional  sale-is  otherwise  void  as  a  preference. ^^^ 

202.  Deland  v.  Miller,  11  A.  B.  R.  744,  93  N.  W.  Rep.  304,  119  Iowa  368. 

203.  In  re  Sewell,  7  A.  B.  R.  133,  111  Fed.  791  (D.  C.  Ky.) ;  analogously.  In  re 
Shuster  (Ducker),  13  A.  B.  R.  760,  134  Fed.  43  (C.  C.  A.  Ky.) ;  In  re  Doran,  17 
A.  B.  R.  799,  148  Fed.  327  (D.  C.  Ky.). 

204.  In  re  Adams,  3  A.  B.  R.  415  (Ref.  Mich.). 

205.  In  re  Cannon,  10  A.  B.  R.  64,  121  Fed.  583  (S.  Car.). 

206.  See  ante,  discussion  of  this  subject,  division  2  of  this  chapter. 

And  in  such  States  the  lien  of  the  levy  must  be  preserved  by  order  of  court  to 
cfifect  this  object.    Thompson  v.  Fairbanks,  13  A..B.  R.  437,  196  U.  S.  516. 

207.  See  inferentially.  In  re  Beede,  14  A.  B.  R.  697,  138  Fed.  441  (D.  C.  N. 
Y.);  Matthew  v.  Hardt,  9  A.  B.  R.  373  (Sup.  Ct.  N.  Y.);  compare,  Skilton  v. 
Codington,  15  A.  B.  R.  819,  185  N.  Y.  80. 

208.  See  post,  "Seventh  Element  of  a- Preference,"  §  1371.  -In  re  Antigo 
Screen  Door  Co.,  10  A.  B.  R.  361,  123  Fed.  249  (C.  C.  A.  Wis.),  criticised  in  In 
re  Ducker  (In  re  Shuster),  13  A.  B.  R.  757,  118  Fed.  668  (C.  C.  A.  Ky.);  In  re 
Klingman,  2  A.  B.  R.  44  (Ref.  Iowa);  compare,  Zartman  v:  Nat'l  Bk.,  16  A.  B. 
R.  158,  106  App.  Div.  (N.  Y.)  406;  instance,  where  facts  fail  to  show  posses- 
sion taken.  In  re  Shaw,  17  A.  B.  R.  204  (D.  C.  Mo.). 

209.  In  re  Ball,  10  A.  B.  R.  564,  123  Fed.  164  (D.  C.  Vt.),  rejected  in  Hum- 
phrey V.  Tatman,  14  A.  B.  R.  74,  198  U.  S.  91.  Compare,  as  to  similar  subject, 
under  "Preferences  as  Affected  by  Recording,"  §  1155. 


§  1239  trustee's  title  and  right  to  assets.  735 

Humphrey  v.  Tatman,  14  A.  B.  R.  74,  198  U.  S.  91:  "In  Massachusetts,  the 
taking  possession  of  mortgaged  chattels  by  the  mortgagee  within  the  four 
months  period,  under  an  unrecorded  mortgage  covering  after-acquired  property, 
made  more  than  two  years  before  the  bankruptcy  of  the  mortgagor,  is  good 
as  against  his  trustee."     Reversing  12  A.  B.  R.  6^. 

§  1237.  Whether  Lien  Begins  at  Date  of  Taking  Possession  or  Re- 
verts, to  Be  Determined  by  State  Law. — The  effect  of  taking  posses- 
sion as  to  whether  the  Hen  relates  back  to  the  date  of  the  original  instrument 
cr  takes  effect  as  of  the  date  of  .taking  possession  is  to  be  determined  by 
State  law,  as  interpreted  by  its  highest  court,  ^lo 

§  1238.  As  to  After-Acquired  Property. — The  taking  of  possession  of 
after-acquired  property  operates  in  some  States  to  extend  the  mortgage 
lien  thereto  as  of  the  date  of  the  taking  of  possession,  not  as  of  the 
•date  of  the  original  execution  of  the  mortgage,  and  the  same  holding  will 
prevail  in  bankruptcy.^'-^  But  in  other  states  it  operates  to  fasten  the  lien 
as  of  the  date  of  the  original  execution  of  the  mortgage,  and  in  such  States 
the  lien  will  likewise  be  held  to  revert,  in  the  bankruptcy  court.^^^ 

The  identification  and  separation  of  chattels  within  the  four  months 
period  where  they  were  indefinitely  described  in  the  mortgage,  itself  oper- 
ates to  fix  the  lien  as  of  the  date  of  the  identification.^^* 

§  1239.  Permitting  Creditors  to  Levy  after  Bankruptcy  in  Order  to 
"Arm  with  Process." — In  some  of  the  States  where  the  rule  is  adopted 
that  there  must  be  an  actual  levy  by  execution  or  attachment,  and  that 
equitable  sequestration  is  not  sufficient,  the  creditors,  by  some  holdings,  are 
permitted  to  proceed  to  judgment  after  adjudication  of  bankruptcy  and  to 
levy  execution,  the  levy  being  held  to  redound  thereupon  to  the  benefit  of  all 
creditors.^i* 

210.  See  ante,  §  1139;  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516; 
Humphrey  v.  Tatman,  14  A.  B.  R.  74,  198  U.  &  91;  In  re  Ball,  10  A.  B.  R.  564, 
123  Fed.  164  (D.  C.  Vt);  impliedly,  Zartman  v.  Nat'l  Bk.,  16  A.  B.  R.  158,  106 
App.  Div.  406  (N.  Y.).  But  compare,  Christ  v.  Zehner,  16  A.  B.  R.  790,  312  Pa. 
St.  — ,  where  it  is  laid  down  as  general  law  that  it  is  the  date  of  the  original  exe- 
cution and  delivery  of  the  instrument  and  not  the  date  of  the  taking  of  posses- 
sion of  the  goods  that  governs.  Compare,  on  kindred  subject  of  agreement 
for  liens,  post,  "Seventh  Element  of  a  Preference,"  §  1373. 

211.  In  re  Antigo  Screen  Door  Co.,  10  A.  B.  R.  361,  123  Fed.  249  (C.  C.  A. 
Wis.) ;  compare,  In  re  'Waterloo  Organ  Co.,  9  A.  B.  R.  427,  118  Fed.  904  (D.  C. 
N.  Y.);  compare,  Zartman  v.  Nat'l  Bk.,  '16  A.  B.  R.  158,  106  App.  Div.  406  (N. 
Y.) ;  compare,  also,  In  re  Rogers  &  Woodward,  13  A.  B.  R.  82,  132  Fed.  560  (D. 
C.  Vt.). 

212.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516;  In  re  Rogers-  & 
Woodward,  13  A.  B.  R.  82,  132  Fed.  560  (D.  C.  Vt).  Compare,  In  re  Ball,  10 
A.  B^  R.  564  (D.  C.  Vt.):  This  case  is  rejected  on  this  point  in  Thompso^i  v. 
Fairbanks,  13  A.  B.  R.  82,  132  Fed.  560  (D.  C.  Vt.),  and  Humphrey  v.  Tatman,  14 
A.  B.  R.  74,  198  U.  S.  516.  Instance,  In  re  National  Valve  Co.,  15  A.  B.  R.  524, 
140  Fed.  679  (D.  C.  Ohio). 

213.  First  Nat'l  Bk.  of  Holdredge  v.  Johnson,  10  A.  B.  R.  208,  68  Neb,  641. 

214.  In  re  Beede,  14  A.  B.  R.  697,  138  Fed.  441,  and  11  A.  B.  R.  387,  120  Fed. 
853  (D.  C.  N.  Y.).  But  compare,  Gove  v.  Morton  Trust  Co.,  12  A.  B.  R.  300,  96 
N.  Y.  App.  Div.  177. 
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But  it  is  apparently  held  in  one  case  that  this  rule  applies  only  where  the 
suits  have  been  started  before  bankruptcy.^is 

Perhaps  this  rule  is  adopted  in  analogy  to  the  course  suggested  in  Lock- 
wood  V.  Exch.  Bk.,  10  A.  B.  R.  107,  190  U.  S.  294,  relative  to  the  right 
of  creditors  holding  notes  waiving  exemptions  to  proceed  to  judgment  not- 
withstanding the  bankruptcy.^i® 

§  1240.  Defective  Refiling  of, Chattel  Mortgage. — Failure  to  refile. 
properly,  a  chattel  mortgage,  where  under  State  law  such  failure  vitiates 
the  mortgage  as  to  creditors  "armed  with  process,"  will  not  vitiate  it  in 
bankruptcy  if  there  is  no  creditor  "armed  with  process. "2'^''' 

§  1241.  Unrecorded  or  Unfiled  Conditional  Sales  Contracts,  Void. — 

An  unrecorded  or  unfiled  (as  the  case  may  be)  conditional  sale  contract 
is  likewise  void  as  against  the  trustee,  in  states  where  recording  or  filing 
is  required  to  preserve  the  vendor's  rights  as  against  creditors. ^^^ 

§  1242.  Provided  There  Exist  Creditors  "Armed  with  Process."— 

But  such  unfiled  conditional  sales  contract  is  not,  in  most  States,  void  as 
against  the  vendee's  trustee  in  bankruptcy  unless  prior  to  the  bankruptcy 

215.  In  re  Beede,  14  A.  B.  R.  697,  138  Fed.  441  (D.  C.  N.  Y.). 

216.  See  ante,  §  1104,  et  seq. 

■  217.  In  re  Burnham,  15  A.  B.  R.  549,  140  Fed.  926  (D.  C.  N.  Y.) ;  In  re  Cut- 
ting, 16  A.  B.  R.  751,  145  Fed.  388  (D.  C.  N.  Y.). 

218.  Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R.  466,  122  Fed.  598  (C.  C.  A. 
Va.);  In  re  Sheets  Ptg.  &  Mfg.  Co.,  14  A.  B.  R.  668  (D.  C.  Ohio,  affirmed  sub 
nom.  Unitype  Co.  v.  Long,  16  A.  B.  R.  282  (C.  C.  A.  Ohio);  In  re  Yukon 
Woolen  Co.,  2  A.  B.  R.  805,  96  Fed.  326  (D.  C.  Conn.) ;  In  re  Ducker,  13  A.  B. 
R.  760,  118  Fed.  668  (C.  C.  A.  Ky.). 

In  re  Tweed,  12  A.  B.  R.  648,  131  Fed.  355  (D.  C.  Iowa):  "The  orders  or 
contracts  of  March  31st  and  July  9th,  whereby  the  bankrupt  obtained  posses- 
sion of  these  carriages,  were  in  effect  conditional  sales  thereof  by  the  carriage 
company  to  this  bankrupt;  and,  not  having  been  acknowledged  aind  recorded, 
the  conditions  are  void,  under  this  section,  as  against  creditors  or  purchasers 
from  the  bankrupt  without  notice." 

Unitype  Co.  v.  Long,  16  A.  B.  R.  282  (C.  C.  A.  Ohio,  affirming  In  re  Sheets 
Ptg.  &  Mfg.  Co.,  14  A.  B.  R.  668  [D.  C.  Ohio]).  Bradley,  Alderson  &  Co.  v. 
McAfee,  17  A.  B.  R.  495  (D.  C.  Mo.) :  Recorded  after  petition  filed  but  before 
adjudication.  In  re  Smith  &  Shuck,.  13  A.  B.  R.  103,  132  Fed.  301  (D.  C.  Iowa); 
In  re  Dunn  Hardware  Co.,  13  A.  B.  R.  147,  134  Fed.  997  (D.  C.  N.  Car.):  This 
was  a  case  of  conditional  sale  disguised  as  a  lease.  In  re  Press  Post  Printini^^ 
Co.,  13  A.  B.  R.  797  (D.  C.  Ohio);- In  re  Tatem,  Mann  &  Co.,  6  A.  B.  R.  426, 
110  Fed.  519  (D.  C.  N.  Y.);  In  re  Hess,  14  A.'  B.  R.  635,  136  Fed.  988  (Ref. 
affirmed  by  D.  C.  Pa.);  In  re  Fraizer,  9  A.  B.  R.  21,  117  Fed.  575  (D.  C.  Mo.). 

In  re  Gosh,  9  A.  B.  R.  610,  121  Fed.  604  (D.  C.  Ga.) :  Reversed  in  12  A.  B.  R. 
149,  126  Fed.  627  (C.  C.  A.  Ga.),  but  upon  the  ground  that  it  was  recorded  in 
time,  being  recorded  within  thirty  days  of  the  delivery  of  the  property,  that 
date  being  construed  to  be  the  "date"  referred  to  in  the  statute,  although  it  was 
not  recorded  within  thirty  days  of  the  approval  of  the  contract. 

In  re  Franklin  Lumber  Co.  (In  re  Lumber  Co.),  17  A.  B.  R.  443,  147  Fed.  852 
CD.  C.  N.  J.);  In  re  Lumber  Co.  (Builders'  Lumber  Co.),  17  A.  B.  R.  449  (D. 
0.  N.  Car.);  In  re  Gait,  9  A.  B.  R.  682  (D.  C.  Ills.,  reversed  on  ground  that  it 
was  a  bailment  and  not  a  conditional  sale,  In  re  Gait,  13  A.  B.  R.  575,  120  Fed. 
64,  C.  C.  A.  Ills.);  In  re  Rabenau,  9  A.  B.  R.  180,  118  Fed.  47]  (D.  C.  Mo.); 
contra,  In  re  Hinsdale,  7  A.  B.  R.  85,  111  Fed.  502  (D.  C.  Vt.);  contra.  In  re 
Kellogg,  7  A.  B.  R.  270,  112  Fed.  52  (D.  C.  N.  Y.);  instance  held  properly  filed. 
In  re  Franklin,  18  A.  B.  R.  218  (D.  C.  N.  Car.). 
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some  creditor  had  levied  execution  or  attachment  or  otherwise  was  "armed 
with  process."^i8 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  S61,  152  Fed.  133  (C.  C.  A.  Neb.) : 
"The  agreement  of  conditional  sale  whereby  the  vendor  retained  the  title  to  the 
machinery  and  material  until  its  purchase  price  was  paid  did  not  create  a  pref- 
erence voidable  under  the  bankruptcy  law  because  it  was  given  for  a  present 
consideration,  for  the  machinery  and  material  which  were  and  continued  to  be 
the  property  of  the  vendor,  and  because  it  was  made  more  than  four  months 
before  the  petition  in  bankruptcy  was  filed.  Agreements  of  this  nature  which 
are  not  filed  or  recorded  in  the  proper  public  office  are  voidable  by  purchasers, 
attaching  creditors,  and  judgment  creditors  only,  under  the  statutfes  of  Nebraska 

*  *  *  ,  and  there  was  none  of  either  class  when  the  petition  in  bankruptcy 
v/as  filed  in  this  case.  The  contract  was  therefore  valid  and  enforceable  against 
the  bankrupt  and  against  his  ordinary  creditors,  and  hence  against  the  trustee, 
for  he  had  no  better  right  or  title  to  the  property  than  they',  and  he  suffered 
no  prejudice  from  the  order  of  the  court." 

But  it  is  void  even  though  no  creditor  "armed  with  process"  exist,  in 
Missouri  ;22<'  and  if  fraud  exists,  is  void  in  all  the  States. 

Instance,  In  re  Garcewich,  8  A.  B.  R.  151,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "We 
think  that  the  court  below  erred  in  viewing  the  case  as  one  in  which  there  had 
been  a  valid  conditional  sale  good  as  against  creditors.  If  the  same  had  been 
of  that  character,  we  think  the  decision  would  have  been  correct;  but,  being  a 
fraudulent  one,  it  was  void  as  to  the  trustee." 

And  the  mere  sequestration  of  the  property  by  the  bankruptcy 
court  taking  possession  does  not  constitute  a  sufficient  "arming  with 
process. "2^1 

219.  Instance,  In  re  Cavagnaro,  16  A.  B.  R.  320,  143  Fed.  668  (D.  C.  N.  H.); 
In  re  Co-Op  Shear  Co.;  2  A.  B.  R.  775  (Ref.  Ohio);  obiter,  In  re  Garcewich,  8 
A.  B.  R.  149,  115  Fed.  87  (C.  C.  A.  N.  Y.). 

In  re  Sewell,  7  A.  B.  R.  133,  111  Fed.  791  (D.  C.  Ky.) :  "Though  in  terms  the 
statute   refers   to   creditors   generally,   it  is  limited  in   its   application   to   them. 

*  *  *  But  such  are  not  the  only  limitations  that  must  be  placed  upon  the 
very  general  language  of  the  statute  as  to  creditors.  In  the  very  nature  of 
things,  it  is  only  subsequent  creditors  without  notice  who  have  in  some  way 
got  a  hold  on  the  property  that  are  in  the  contemplation  of  the  statute.  With- 
out such  a  hold,  they  are  not  in  a  position  to  raise  an  issue  with  the  holder  of 
the  unrecorded  deed  or  mortgage.  A  creditor  having  nothing  more  than  his 
claim  against  the  debtor  will  not  and  cannot  be  heard  as  to  the  validity  of  such 
deed  or  mqrtgage.     *     *     * 

"It  being  essential,  then,  that  the  contesting  creditor  shall  have  a  hold  of 
some  sort  on  the  property  in  order  to  be  m  position  to_  call  in  the  aid  of  tht; 
statute,  we  are  brought  up  to  the  question  whether  creditors  who  have  a  hold 
thereon  under  and  by  virtue  of  a  gerieral  deed  of  assignment  for  benefit  of 
creditors  or  an  assignment  in  bankruptcy  are  within  the  purview  of  the  statute. 
Antecedent  creditors  certainly  are  not,  because  such  creditors  are  not  within  the 
statute  at  all.  Nor  are  subsequent  creditors  under  such  circumstances,  because 
their  sole  hold  upon  or  right  in  or  to  the  property  is  under  assignment  which 
provides  that  the  property  passing  by  it  shall  be  distributed  ratably  amongst  all 
the  creditors,  antecedent  as  well  as  subs'equent.  To  apply  the  statute  in  such  u 
case,  therefore,  is  to  let  in  antecedent  creditors,  or  to  do  violence  to  the  terms 
of  the  assignment,  neither  of  which  is  allowable." 

820.    Bradley,  Alderson  &  Co.  v.  McAfee,  17  A.  B.  R.  499  (D.  C.  Mo.). 

221.  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633,  201  U.  S.  344  (reversing  14  A.  E. 
R.  52) ;  contrk.  In  re  Press  Post  Printing  Co.,  13  A.  B.  R.  797  (D.  C.  Ohio). 

1  Rem  B— 47 
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§  1243.  But  Not,  Where  Piling  or  Recording  Not  "Required."— But 

such  conditional  sales  contracts  are  not  void  in  states  where  filing  or  record- 
ing is  not  necessary  as  against  "creditors."222 

§  1244.  Distinction  between  Conditional  Sales,  as  Mere  Retentions 
of  Title,  and  Chattel  Mortgages,  as  "Transfers."— The  fundamental 
distinction  between  conditional  sales  whereby  the  seller  never  parts  with 
title  and  the  buyer  never  gets  title,  and  chattel  mortgages,  which  are  "trans- 
fers," must  be  borne  in  mind  and,  if  borne  in  mind,  will  help  to  reconcile 
apparently  conflicting  decisions  as  to  the  effect  of  failure  to  record  in- 
struments of  "transfer. "223 

Compare,  In  re  Cavagnaro,  16  A.  B.  R.  323,  143  Fed.  668  (D.  C.  N.  H.) : 
"The  title  of  the  property  under  the  New  Hampshire  law  thus  remaining  in  the 
vendor,  and  the  right  of  a  particular  creditor  thus  resulting  upon  principles 
of  estoppel  through  the  creditor's  doing  something  without  notice,  like  that  of 
making  an  attachment  under  legal  process,  it  is  not  influenced  much  if  at  all 
by  §  67  of  the  Bankrupt  Act  or  the  decisions  thereunder,  which  in  a  large 
sense  relate  to  situations  where  the  debtor  has  undertaken  to  place  liens  upon 
property,  the  title  to  which  was  in  himself  rather  than  in  a  vendor." 

§  1245.  Critical  Analysis  of  State  Statutes  Requisite  to  Reconcile 
Decisions. — And  a  critical  analysis  of  the  State  statutes  is  requisite  to 
reconcile  the  apparently  conflicting  decisions.224 

In  re  Cavagnaro,  16  A.  B.  R.  322,  143  Fed.  668  (D.  C.  N.  H.) :  "Much  of  the 
apparent  conflict  upon  the  authorities,  in  respect  to  the  title  of  a  trustee  in 
bankruptcy  to  property  in  possession  of  the  bankrupt  under  conditional  sales, 
is    relieved   by    a    critical    examination    of    the    particular   phraseology    of    the 

222.  Hewitt  v.  Berlin  Machine  Wks.,  11  A.  B.  R.  709,  194  U.  S.  296:  This  was 
a  case  arising  in  New  York  whose  statutes  make  conditional  sales  void  only  as 
against  subsequent  purchasers,  pledgees  or  mortgagees  in  good  faith,  the  Su- 
preme Court  holding  a  trustee  in  bankruptcy  not  to  be  within  such  terms,  the 
Supreme  Court  saying:  "And  the  Circuit  Court  of  Appeals  adhering  to  that 
decision  (In  re  N.  Y.  Economical  Ptg.  Co.)  held  in  this  case  that,  inasmuch  as 
by  the  New  York  statutes,  a  conditional  sale  such  as  that  in  question  was  void 
only  as  against  subsequent  purchasers  or  pledgees  or  mortgagees  in  good  faith, 
the  District  Court  was  right,  and^  affirmed  the  judgment.     *     *     * 

"We  concur  in  this  view,  which  is  sustained  by  decisions  under  previous  bank- 
ruptcy laws  and, is  not  shaken  by  a  different  result  in  cases  arising  in  States  by 
whose  laws  conditional  sales  are  void  as  against  creditors." 

-In  re  Burkle  (apparently),  8  A.  B;  R.  542,  116  Fed.  766  (D.  C.  Conn.);  In  re 
Dixon  (apparently),  12  A.  B.  R.  191  (Ref.  (ja.);  In  re  Bozeman  (apparently),  - 
A.  B.  R.  809  (Ref.  Ga.). 

223.  Also,  see  post,  §  1334. 

224.  Power  of  Sale  in  Conditional  Vendee. — But  even  in  States  where  actu" 
levy  is  thus  required  to  invalidate  the  lien  for  mere  nonrecording,  if  the  vendee 
is   given  the  right  to   sell  in  the   ordinary   course  of  trade  it  would   seem  the 
property  passes  to  the  trustee  in  bankruptcy  regardless  of  levy  or  lack  of  levy. 
See  next  subdivision,  post,  §  1263. 

In  re  Garcewich,  8  A.  B.  R.  151,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "When  the 
property  is  delivered  to  the  vendee  for  consumption  or  sale,  or  to  be  dealt  with 
in  any  way  inconsistent  with  the  ownership  of  the  seller,  or  so  as  to  destroy  his 
lien  or  right  of  property,  the  transaction  cannot  be  upheld  as  a  conditional  sale, 
and  is  a  fraud  upon  the  creditors  of  the  vendee.  Even  in  the  case  of  a  chattel 
mortgage,   when   it   is   understood   between   the   mortgagor   and   the   mortgagee 
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statutes  upon  which  the  various  decisions  are  founded.  In  some  of  the  States 
it  is  declared  by  statute  that  unrecorded  conditional  sales  are  only  good  as 
"between  the  vendor  and  vendee,  while  in  others  that  they  shall  be  void  for  want 
■of  record  as  against  creditors,  subsequent  purchasers,  pledgees,  or  mortgagees, 
-and  in  others  that  the  contract  shall.be  recorded  within  thirty  days  of  the 
delivery  of  the  property,  and  in  others  that  it  shall  be  acknowledged  and  re- 
corded in  order  to  be  binding  as  against  others  than  the  vendee  and  his  heirs. 
Isaac  on  Conditional  Sales  in  Bankruptcy,  9-12.  Thus,  it  will  be  seen,  under 
some  of  the  State  statutes  creditors  may  hold  against  an  unrecorded  conditional 
■contract  of  sale  without  regard  to  the  question  of  actual  notice,  and  under  such 
•circumstances  trustees  in  bankruptcy  reasonably  enough  hold  a  status,  with 
respect  to  the  title  of  the  property,  different  from  that  which  would  exist  under 
;a  State  statute;  where  the  property  could  only  be  held  under  judicial  process 
by  an  attaching  creditor  without  notice.  Hence,  it  becomes  essential  to  look 
at  the  particular  provisions  of  the  New  Hamshire  statute  and  the  New  Ham- 
shire  authorities  as  to  the  status  of  the  title  under  a  conditional  sale  like  the 
-one  in  question." 

But  some  of  the  cases  have  held  that  "arming  with  process"  is  not  nec- 
essary, since  the  bankruptcy  itself  is  a  sufficient  "arming"  •^''■^  although  this 
doctrine  is  novsr  discredited  in  accordance  with  the  ruling  in  York  Mfg.  Co. 
v.  Cassell,  discussed  ante,  §   1214. 

§  1246.  Disguised  Conditional  Sales,  Void  for  Want  of  Record. — 

Transfers  amounting  to  conditional  sales,  unfiled  but  pretended  to  be  con- 
signments, leases  or  conveyances  of  other  interests  not  requiring  filing  or 
irecording — the  property  passes. ^^^ 

§  1247.  Chattel  Mortgages  or  Conditional  Sales  Made  in  State 
Where  Recording  Not  Required  but  Contemplating  Delivery  Where 
Required. — A  chattel  mortgage^^^  or  a  conditional  sale  contractors  made 
in  a  State  whose  laws  do  not  require  the  filing  or  recording  of  such  mort- 

that  the  mortgagor  may  sell  the  chattels  in  his  business,  and  use  the  proceeds, 
the  transaction  is  fraudulent  in  law  as  against  the  creditors  of  the  mortgagor. 
Such  an  arrangement,  if  expressed  in  the  instrument,  defeats  its  essential  nature 
and  qualities  as  a  mortgage,  so  that,  in  a  legal  sense,  it  is  not  a  security,  but 
merely  the  expression  of  a  confidence  by  the  mortgagee  in  the  mortgagor;  and, 
if  made,  but  not  expressed  in  the  instrument,  is  equally  vicious,  if  not  more 
suggestive  of  fraudulent  .purpose." 

In  Pennsylvania  conditional  sales  are  void  as  to  creditors  (whether  recorded 
or  not).     In  re  Butterwick,  12  A.  B.  R.  536,  131  Fed.  371  (D.  C.  Penn.). 

In  some  States,  cond'itional  sales  contracts  are  not  void  for  nontecord  except 
as  to  subsequent  creditors  without  notice.  And  the  burden  of  proof  rests  on 
such  creditors.     In  re  Sewell,  7  A.  B.  R.  133,  111  Fed.  791  (D.  C.  Ky.). 

Apparently  some  such  qualification  appears  to  be  the  law  in  Georgia.  In  re 
Dixon,  13  A.  B.  R.  191  (Ref.  Ga.). 

225.  In  re  Hess,  14  A.  B.  R.  635,  136  Fed.  988  (Ref.  Penn.,  affirmed  by  D.  C); 
-Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R.  466,  122  Fed.  598  (C.  C.  A.  Va.). 

226.  See  ante,  subdivision  "B",  this  division  and  chapter,  §  1228. 

227.  In  re  Greene,  13  A.  B.  R.  504,  134  Fed.  137  (D.  C.  Conn.). 

228.  In  re  Yukon  Woolen  Co.,  2  A.  B.  R.  805,  96  Fed.  326  (D.  C.  Conn.,  citing 
Bart  V.  Mfg.  Co.,  7  Fed.  543;  Pitts.  Loco.  &  Car  Wks.  v.  State  Nat'l  Bk  of 
"Keokuk,  Fed.  Cas.,  No.  11,198;  Heryford  v.  Davis,  102  U.  S.  235;  Chic.  Ry  Eq 
Co.  V.  Merchants'  Bk.,  136  U.  S.  280). 
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gages  or  contracts,  which  contemplates  delivery  or  use  in  another  State 
whose  laws  do  require  such  filing,  is  governed  by  the  laws  of  the  latter  state,, 
and  if  the  chattel  mortgage  or  conditional  sale  contract  is  not  filed  or  re- 
corded, and  the  purchaser  goes  into  bankruptcy,  then  the  trustee  of  the- 
bankrupt  purchaser  takes  the  property  free  from  the  liens. 

§  1248.  Unrecorded  Real  Estate  Mortgages. — Unrecorded  real  estate 
mortgages  are  also  void  as  against  the  trustee  where  the  State  statutes  or 
decisions  declare  them  void  as  against  creditors  i^^*  but  are  not  void  where 
the  State  law  declares  them  good  against  creditors. ^so 

§  1249.  Unrecorded  Sales  of  Personalty  Where  Property  Still  in 
Seller's  Hands. — Unrecorded  sales  of  personalty  where  the  property  re- 
mains in  the  hands  of  the  seller  are  void  in  some  states. 23i 

§  1250.  Other  Liens  and  Contracts  Not  Requiring  Record. — Where 
the  statute  does  not  require  filing  a  lien  is  good  without  it.^sz 

§  1251.  Owner's  Lien  on  Material  Left  on  Premises  by  Bankrupt 
Contractor. — Thus,  the  owner's  lien  upon  material  left  on  the  premises  by  a. 
bankrupt  contractor,  which  by  contract  the  owner  is  entitled  to  use  in  com- 
pleting the  job,  is  not  void,  although  the  contract  is  not  recorded. ^^^ 

§  1252.  Equitable  Liens  upon  Property  Already  Pledged  and  in_ 
Pledgee's  Hands. — Likewise,  a  pledge  without  delivery  of  the  article  in- 
volved, may  be  made  operative  as  an  equitable  lien,  where  definite  enough,, 
and  will  be  good  without  recording,  the  Statute  not  requiring  recording.^^* 

§  1253.  Agreement  to  Insure  Operating  as  Equitable  Assignment. 

— Likewise  an  agreement,  made  at  the  time  of  the  passing  of  the  considera^ 
tion,  to  procure  and  assign  fire  insurance  policies  on  the  goods  to  be  pur- 
chased with  the  consideration,  will  operate  as  an  equitable  assignment  and 
be  valid  in  bankruptcy.^^^ 

229.  In  re  Lukens,  14  A.  B.  R.  683,  138  Fed.  188  (D.  C.  Pa.),  although  it  does- 
not  appear  in  this  case  whether  the  State  statute  required  real  estate  mortgag.;s- 
to  be  recorded  in  order  to  be  valid  against  creditors.  In  re  Noel,  14  A.  B.  R. 
715,  137  Fed.  694  (D.  C.  Md.). 

In  re  Thorp,  12  A.  B.  R.  195  (Ref.  Va.,  affirmed  by  D.  C):  An  instance  of 
an  unrecorded  "deed  of  trust"  in  Virginia.  But  this  case  is  wrongly  based  on 
the  theory  that  the  trustee  is  an  "innocent  purchaser." 

230.  In  re  Mcintosh,  18  A.  B.  R.  173  (C.  C.  A.  Calif.);  In  California  un- 
recorded real  estate  mortgages  are  good  even  against  levying  creditors. 

231.  In  re  Tweed,  12  A.  B.  R.  648,  131  Fed.  355  (D.  C.  Iowa). 

232.  See  ante,  §  1144,  division  1  of  this  chapter,  "Trustee's  Title,  as  Successor 
to  Bankrupt." 

233.  Duplan  Silk  Co.  v.  Spencer,  8  A.  B.  R.  367,  115  Fed.  689  (C.  C.  A.  Penn., 
reversing  Spencer  v.  Duplan  Silk  Co.,  7  A.  B.  R.  564,  112  Fed.  638). 

234.  Bank  v.  Rome  Iron  Co.,  4  A.  B.  R.  441,  102  Fed.  755  (C.  C.  A.  Ga.);  com- 
pare, Ryttenberg  v.  Shefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.):  In  this- 
case  the  court  held  the  facts  did  not  make  out  a  case  of  equitable  lien. 

235.  See  cases  cited  post,  under  "Voidable  Preferences,"  "Seventh  Element 
of  a  Preference,"  §  1370,  et  seq. 
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§  1254.  But  Liens  Absolutely  Void,  Void  Also  in  Bankruptcy. — If 

the  lien  is  void  in  any  event,  as  conditional  sales  in  Pennsylvania,  which  are 
void  as  to  creditors,  it  is  void  in  bankruptcy.^^^ 

§  1255.  Mechanics'  and  Subcontractors'  Liens  Not  Piled  Till 
Sifter  Bankruptcy. — Mechanics'  and  subcontractors'  liens  are  not  void 
for  want  of  filing  or-  recording  before  bankruptcy,  if  they  are  filed  after- 
wards within  the  statutory  time  from  the  furnishing  of  the  work  or  ma- 
terials ;  because  such  liens  are  not  void  as  to  levying  creditors  under  State 
law.^^^ 

§  1256.  Recording,  Where  Lien  on  Both  Real  and  Personal  Prop- 
erty.— Instruments  recorded  properly  as  chattel  mortgages,  but  not  as  real 
estate  mortgages,  will  not  operate  as  liens  upon  buildings  belonging  to 
lessees  and  removable  by  them  where  leaseholds  are  regarded  as  real 
■estate.^*^ 


Liens  Invalid  as  against  Creditors  under  State  Law  eor  Other  Rea- 
sons THAN  Nonrecord:  Powers  oe  Sale,  in  Chattel  Mortgages 
AND  Conditional  Sales  Contracts;  Mortgages  Covering  Aeter- 
AcQuiRED  Property. 

§  1257.  Liens  Invalid  under  State  Law  for  Other  Reasons  than 
Lack  of  Record,  Void. — Claims  which  «for  any  other  reason  (than  for 
want  of  record)  would  not  have  been  valid  liens  against  the  claims  of  any 
creditor  of  the  bankrupt  are  not  liens  against  his  estate.^^g 

§  1258.  Chattel  Mortgages  with  Power  of  Sale,  When  Void.— Chat- 
tel mortgages  with  power  of  sale  are  void  as  against  the  trustee  if  there 
is  no  agreement  that  the  proceeds  be  applied  on  the  debt,  where  such  mort- 
gages are  held  void  as  to  creditors  by  the  law  of  the  state.^*" 

236.  In  re  Butterwick,  12  A.  B.  R.  536,  131  Fed.  371  (D.  C.  Penn.). 

237.  See  ante,  division  1  of  this  chapter,  subdivision  "B,"  "Mechanics'  and 
Subcontractors'  Liens,"  §  1154,  et  seq. 

238.  In  re  Rogers  &  Woodward,  13  A.  B.  R.  83,  133  Fed.  560  (D.  C.  Vt.). 

239.  Bankr.  Act,  §  67  (a).  See  "Fraudulent  Transfers  and  Property  Held  on 
Secret  Trust,"  ante,  div.  2,  subdiv.  "A",  §  1216,  et  seq. 

240.  In  re  Hull,  8  A.  B.  R.  302,  115  Fed.  858  (D.  C.  Vt.).  See  analogous  doc- 
trine as  to  conditional  sales,  ante,  preceding  subdivision  of  this  division.  Dodge 
-v.  Norlin,  13  A.  B.  R.  176,  133  Fed.  363  (C.  C.  A.  Colo.);  In  re  Dry  Dock  Co., 
16  A.  B.  R.  335  (C.  C.  A.  N.  Y.),  modifying  In  re  Marine  Construction  &  Dry 
Dock  Co.,  14  A.  B.  R.  466  (D.  C.  N.  Y.);  In  re  Ditsch,  17  A.  B.  R.  913  (D.  C. 
Kas.) ;  obiter,  In  re  Burnham,  15  A.  B.  R.  553  (D.  C.  N.  Y.) ;  compare,  to  same 
effect,  in  State  Court  in  actions  wherein  the  trustee  is  interested,  Skilton  v. 
Codington,  15  A.  B.  R.  820,  185  N.  Y.  80;  to  same  effect,  Zartman  v.  Nat'l  Bk., 
16  A.  B.  R.  155,  106  App.  Div.  (N.  Y.)  406;  compare,  to  same  effect:  Mitchell  v. 
Mitchell,  17  A.  B.  R.  389  (D.  C.  N.  Car.). 

One  case  has  held  them  void  even  where  held  not  void  by  State  tribunals,  the 
U.  S.  Supreme  Court  having  held  them  void  as  a  rule  of  general  law.     In  re 
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The  goods  which  the  chattel  mortgage  thus  authorizes  the  bankrupt  to 
sell  must  pass  to  the  trustee  under  §  70  as  being  property  which  the  bank- 
rupt might  have  transferred  before  the  bankruptcy. 

Skillen  v.  Endelman,  11  A.  B.  R.  768,  79  N.  Y.  Supp.  4l3:  "Where  there  is- 
an  agreement  or  understanding  between  the  parties,  at  the  time  of  the  execu- 
tion of  a  chattel  mortgage,  that  the  mortgagor  may  sell  or  dispose  ,  of  the 
mortgaged  property,  or  any  portion  thereof,  for  his  own  use,  the  mortgage  is 
void  as  to  the  creditors  of  the  mortgagor,  and  this  agreement  or  understanding 
may  be  proved  by  parol,  or  may  be  inferred  from  the  fact  that  the  mortgagee 
permits  the  sale  to  be  made." 

In  re  National  Bank  of  Canton,  14  A.  B.  R.  180,  135  Fed.  63  (C.  C.  A.  Ohio): 
"Under  the  settled  law  of  Ohio,  the  question  of  good  faith  is  not  vital  if,  under 
a  mortgage  of  a  stock  of  merchandise,  it  is,  expressly  or  impliedly,  provided  that 
the  mortgagor  shall  remain  in  business  as  before  until  condition  broken  or  the 
mortgagee  in  his  own  interest  chooses  to  dispossess  him. 

"If  the  instrument  has  in  fact  been  made  in  good  faith  it  becomes  an  effectual 
security  notwithstanding  such  a  provision,  from  the  time  the  mortgagee  takes- 
actual  possession. 

"But  before  possession  taken  such  an  instrument  is  void  as  matter  of  law 
as  to  purchasers  and  creditors  of  the  mortgagor.     *     *     * 

"It  is  also  noticeable  that  the  mortgage  contains  no  clause  requiring  the 
mortgagor  to  account  for  sales  nor  that  the  lien  should  extend  to  goods  after- 
wards purchased.     *     *     * 

"But  with  reference  to  the  effect  of  a  mortgage  upon  a  stock  of  goods  with 
the  right  of  the  mortgagor  to  remain  in  possession  and  continue  business,  the 
instrument  is  fraudulent  in  law  regardless  of  registration,  and  void  as  to 
creditors  who  acquire  rights  before  the  mortgagee  takes  actual  possession. 
Here  the  mortgagee  never  took  possession  and  the  seizure  under  the  bankruptcy 
proceedings,  therefore,  occurred  before  the  mortgage  was  validated." 

In  re  Construction  &  Dry  Dock  Co.,  14  A.  B.  R.  466  (D.  C.  N.  Y.,  modified,. 
16  A.  B.  R.  325) :  "As  already  stated,  in  the  Roberts  case,  the  mortgagor  sold, 
and  was  permitted  to  sell,  goods  in  a  store;  in  the  Benner  case  he  was  em- 
powered to  sell  lumber;  in  the  case  at  bar  it  was  contemplated  that  it  should 
sell  material  and  ships,  andxit  was  free  to  use  and  consume  its  stock  of  materials 
on  hand  for  the  purposes  of  its  business.  A  mortgage  on  a  pound  of  sugar  and 
one  on  a  ship  should  be  alike  invalid  where  the  same  power  of  disposition  is- 
given  to  the  mortgagor.  The  money  was  loaned  for  the  very  essential  -purpose 
of  vitalizing  the  business,  so  that  its  stock,  and  material  might  be  made  into 
ships,  or  other  structures  to  be  sold  and  repaired.  Assume  that  money  is 
loaned  to  a  baker  to  enable  him  to  conduct  his  business  and  to  secure  the  loan 

Hull,  8  A.  B.  R.  302,  115  Fed.  858  (D.  C.  Vt.).  But  see  now,  Thompson  v.  Fair- 
banks, 196  U.  S.  516,  13  A.  B.  R.  437.  Also,  see  In  re  Nat'l  Bk,  14  A.  B.  R.  180, 
135  Fed.  62  (C.  C.  A.  Ohio). 

Chattel  mortgages  with  power  of  sale,  where  the  proceeds  of  the  sales  are  not 
applied  on  the  debt,  are  void  as  to  creditors  under  §  67  (e).  In  re  Egan  State 
Bk.  V.  Rice,  9  A.  B.  R.  437,  119  Fed.  107  (C.  C.  A.  S.  Dak,  affirming  In  re 
Platts,  6  A.  B.  R.  568).     See  post,  division  3  of  this  chapter,  subdivision  "C" 

Facts  held  not  to  constitute  chattel  mortgage:  Executory  «ale  of  bankrupt's 
entire  season's  output  of  lumber:  lumber  left  on  seller's  premises  and  merely 
tagged  with  buyer's  name;  and  permission  given  to  seller  to  retail  therefrom 
provided  replacement  be  made;  considerable  more  advanced  on  total  purchase 
price  than  lumber  up  to  that  time  manufactured;  security  taken  for  excess;  held 
entire  transaction  does  not  amount  to  mort.gage.  StelHng  v.  G.  W.  Jones 
Lumber  Co.,  8  A.  B.  R.  521,  116  Fed.  261  (C.  C.  A.  Wis.),. 
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a  mortgage  is  taken  on  the  flour  constituting  the  baker's  stock  in  trade,  and  he 
is  empowered  to  convert  such  flour  into  loaves  of  bread  and  to  sell  the  same, 
would  any  one  contend  that  the  mortgage  was  an  effectual  lien  upon  either  the 
flour  or  the  loaves?  In  such  case  the  parties  constitute  the  material,  and  what- 
ever results  therefrom,  articles  of  commerce,  and  the  manifest  intention  is 
that  they  shall  be  sold  free  from  the  mortgage.  In  principle,  there  is  no 
difference  between  material  in  a  shipyard,  authorized  to  be  converted  into 
boats  and  ships,  and  thereupon  sold,  and  flour  which  is  authorized  by  the 
parties  to  be  converted  into  loaves  of  bread  and  sold.  The  magnitude  or 
qualities  of  the  article,  or  the  structure  into  which  it  is  intended  that  they 
shall  enter,  should  not  mislead  the  reason.  The  law  has  a  common  applicatiori. 
If  articles  are  left  with  the  mortgagor  to  sell  in  the  course  of  his  business  and 
for  the  purposes  of  his  business,  then,  under  the  decisions  considered,  the 
mortgage  is  invalid.     If  a  rule  exists,  it  should  be  applied  logically." 

§  1259.  Not  Void  if  Agreement  to  Apply  Exists  Though  Agree- 
ment Disregarded. — But  such  mortgage  is  not  void  where  there  is  an 
agreement  that  the  mortgagor  should  so  apply  them. 2*  ^ 

And  this  is  so  even  though  the  obligation  is  disregarded  by  the  mortgagor, 
if  without  the  mortgagee's  consent. ^*^ 

§  1260.  And  Mere  Remaining  in  Possession  and  Selling  for  Short 
Period  without  Reservation  of  Power  of  Sale,  Does  Not  Vitiates — 

And  a  chattel  mortgage  on  a  stock  of  goods  not  reserving  power  of  sale,  is 
not  void  because  the  mortgagors  did  remain  in  possession  a  short  while  and 
sell  in  the  usual  course  of  business. 2** 

§  1261.  Power  of  Sale  Not  Reserved  in  Express  Terms. — And  they 
are  void  whether  the  power  of  sale  be  expressed  in  the  mortgages  them- 
selves or  be  by  outside  agreement  j^**  and  such  agreement  may  be  inferred 
from  acquiescence  with  knowledge  on  the  mortgagee's  part;--'  and  the 
ordinary  stipulation  that  the  mortgagor  may  continue  in  full  and  free  en- 
joyment has  been  held  to  mean,  when  applied  to  a  stock  of  merchandise,  the 
usual  method  of  enjoyment,  namely,  sale.^*^ 

§  1262.  Whether  Power  of  Sale  Mortgage  Void  Only  as  to  Goods  to 
Be  Sold  or  Void  in  Toto. — In  some  states  a  chattel  mortgage,  contain- 
ing an  agreement  that  the  mortgagor  may  sell  in  the  usual  course  of  busi- 

241.  In  re  Beede,  11  A.  B.  R.  387  (D.  C.  N.  Y.),  in  which  case,  however,  at- 
tention was  not  particularly  called  to  the  force  of  §  67  (e).  In  re  Burnham,  15 
A.  B.  R.  553,  140  Fed.  926  (D.  C.  N.  Y.) ;  obiter,  In  re  Dry  Dock  Co.,  16  A.  B. 
R.  326  (C.  C.  A.  N.  Y.). 

842.  In  re  Beede,  11  A.  B.  R.  387  (D.  C.  N.  Y.) ;  In  re  Burnham,  15  A.  B.  R. 
553,   140   Fed.   926    (D.   C.   N.   Y.). 

243.  Davis  v.  Turner,  9  A.  B.  R.  704,  120  Fed.  6Q5  (C.  C.  A.  N.  Car.). 

244.  Skillen  v.  Endelman,  11  A.  B.  R.  766,  39  Misc.  261,  79  N.  Y.  Supp  413- 
Mitchell  V.  Mitchell,  17  A.  B.  R.  389  (D.  C.  N.  Car.);  In  re  Ditsch,  17  A.  B  R. 
912  (D.  C.  Kas.). 

,     245.    Skillen  v.  Endelman,  11  A.  B.   R.  766,  39  Misc.  261,  79  N.  Y.  Supp    413- 
In  re  Ditsch,  17  A.  B.  R.  912  (D.  C.  Kas.). 
246.    In  re  Nat'l  Bk.  of  Canton,  14  A.  B.  R,  183,  135  Fed.  63  (C.  C.  A.  Ohio) 
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ness  for  his  own  benefit,  is  void  only  as  to  the  extent  of  the  property  to 
which  such  agreement  applies ;  thus,  in  Indiana  ;24t  also,  in  Vermont.^*^ 

But  is  void  as  to  the  whole  in  New  York,  by  the  State  court  rulings  ;**» 
also,  in  Colorado.^^" 

§  1263.  Conditional  Sales  Contracts  with  Power  of  Sale,  Subject 
to  Same  Rules  as  Chattel  Mortgages. — Conditional  sales  contracts  are 
ineffective  in  many  States  to  reserve  title  in  the  vendor,  where  the  con- 
ditional vendee  has  the  power  of  selling  in  the  usual  course  of  business. ^^^ 

In  re  Garcewich,  8  A.  B.  R.  149,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "It  is  the 
settled  law  of  this  State  that  personal  property  may  be  sold  and  delivered  under 
an  agreement  for  the  payment  of  the  price  at  a  future  day,  and  the  title  by 
express  agreement  remain  in  the  vendor  until  the  payment  of  the  purchase  price. 
In  such  a  case  the  payment  is  strictly  a  condition  precedent,  and  until  the 
performance  the  title  does  not  vest  in  the  buyer.  It  is  one  of  the  exceptional 
cases  in  which  the  law  tolerates  the  separation  of  the  apparent  from  the  reai 
ownership  of  chattels  when  the  honesty  of  the  transaction  is  made  to  appear. 
But  when  the  purpose  for  which  the  .possession  of  the  property  is  delivered 
is  inconsistent  with^  the  continued  ownership  of  the  vendor,  the  transaction  will 
be  presumed  fraudulent  as  against  purchasers  and  creditors.  The  transaction 
will  be  deemed  merely  colorable,  and  the  title  to  have  been  vested  absolutely 
in  the  buyer.  Ludden  v.  Hazen,  31  Barb.  650;  Frank  v.  Batten,  49  Hun  91, 
1  N.  Y.  Supp.'  705;  Bonesteel  v.  Flack,  41  Barb.  435.  When  the  property  is 
delivered  to  ttje  vendee  for  consumption  or  sale,  or  to  be  dealt  with  in  any 
way  inconsistent  with  the  ownership  of  the  seller,  or  so  as  to  destroy  his  lien 
or  right  of  property,  the  transaction  cannot  be  upheld  as  a  conditional  sale,  and 
is  a  fraud  upon  the  creditors  of  the  vendee.  Even  in  the  case  of  a  chattel 
mortgage,  when  it  is  understood  between  the  mortgagor  and  the  mortgagee 
that  the  mortgagor  may  sell  the  chattels  in  his  business,  and  use  the  proceeds, 
the  transaction  is  fraudulent  in  law  as  against  the  creditors  of  the  mortgagor. 
Such  an  arrangement,  if  expressed  in  the  instrument,  defeats  its  essential  nature 
and  qualities  as  a  mortgage,  so  that,  in  a  legal  sense,  it  is  not  a  security,  but 
merely  the  expression  of  a  confidence  by  the  mortgagee  in  the  mortgagor;  and, 
if  made,  but  not- expressed  in  the  instrument,  is  equally  vicious,  if  not  more 
suggestive  of  a  fraudulent  purpose." 

247.  In  re  Soudans  Mfg.  Co.,  8  A.  B.  R.  45,  113  Fed.  804  (C.  C.  A.  Ind.). 

248.  In  re  Bail,  10  A.  B.  R.  564,  123  Fed.  164  (D.  C.  Vt.) :  "The  referee  has 
found  that  it  was  understood  between  the  claimant  and  the  bankrupt,  when  the 
mortgages  were  made,  that  he  was  td  remain  in  possession  of  the  goods,  sell 
them  in  the  ordinary  course  of  the  business,  and  use  the  proceeds  as  he  needed 
the  same.  This  provision  is  said  to  have  rendered  the  mortgages  fraudulent  as 
to  creditors,  and  void  as  to  the  trustee.  But  no  wrongful  intention  is  found, 
and  the  effect  of  the  agreement  itself  would  seem  to  be  no  more  than  a  with- 
drawal of  the  property  as  fast  as  sold  from  the  operation  of  the  mortgages. 
*  *  *  The  mortgage  appears  to  be  valid  as  to  the  goods  on  hand  when  it 
was  made." 

249.  Skillen  v.  Endelman,  11  A.  B.  R.  766,  39  Misc.  261,  79  N.  Y.  Supp.  413; 
apparently,  Zartman  v.  Nat'l  Bk.,  16  A.  B.  R.  155,  106  App.  Div.  406;  compare. 
In  re  Dry  Dock  Co.,  16  A.  B.  R.  325  (C.  C.  A.  N.  Y.). 

250.  Dodge  v.  Norlin,  13  A.  B.  R.  176,  133  Fed.  363  (C.  C.  A.  Colo.). 

251.  Inferentially,  In  re  Carpenter,  11  A.  B.  R.  147,  125  Fed.  831  (D.  C.  N. 
~\) ;  In  re  Rowland,  6  A.  B.  R.  495,  109  Fed.  869  (D.  C.  N.  Y.) ;  compare,  Dolle 
V.  Cassell,  14  A.  B.  R.  52,  135  Fed.  52  (C.  C.  A.  Ohio,  reversed  sub  nom.  York 
Mfg.  Co.  V.  Cassell,  15  A.  B.  R.  633,  201  U.  S.  344)'. 
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§  1264.  Mortgages  on  After-Acquired  Property.— This  subject  is  in- 
volved in  many  other  subjects  elsewhere  discussed.^sa 

subdivision  "■&!' 

Speciai,  oe  Pecuniae  Remedies  ob  Rights,  Given  Ceeditoes  by  State 

Law. 

§  1265.  Peculiar  Rights  or  Remedies  of  Creditors  by  Special  Stat- 
ute, Trustee  Succeeds  Thereto.— Where  the  peculiar  laws  of  a  state  give 
creditors  special  rights  or  remedies,  the  trustee  in  bankruptcy  succeeds  to 
the  same  rights  or  remedies.^^s 

• 

252.  See  various  sub-titles:  "Seventh  Element  of  a.  Preference,"  §  1371; 
"Taking  of  Possession  of  After-Acquired  Property  Curing  Lack  of  Record," 
ante,  §  1236.  As  to  general  effect  of  the  bankruptcy  law  upon  the  title  to  after- 
acquired  property,  see  general  discussion,  ante,  §  1139,  et  seq.;  "After- Acquired 
Property  Coming  under  Chattel  Mortgage,"  ante,  §  1199. 

253.  In  re  Jacobs,  1  A.  B.  R.  518  (D.  C.  La.);  Andrews  v.  Mather,  9  A.  B.  R. 
296,  ,134  Ala.  358. 

Instances  of  trustee's  subrogation  to  creditor's  peculiar  rights: 

1.  Statutory  Provision  That  Property  Consigned  to  Factor  or  Agent  Who 
Does  Not  Desigitatte  His  Capacity,  Goes  to  All  Creditors  on  Insolvency. — Thus, 
where  the  State  law  says  the  property  consigned  to  a  factor,  agent,  etc.,  who 
does  business  in  his  individual  name  without  adding  "factor"  or  "agent"  thereto, 
shall  on  his  insolvency,  go  into  the  general  estate  for  all  creditors,  such  rights 
inure  to  the  trustee  in  bankruptcy.  Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R. 
466,  122  Fed.  593  (C.  C.  A.  Va.). 

2.  Conditional  Sales  Wholly  Void. — "Conditional  Sales"  are  void  in  Pennsyl- 
vania as  to  creditors.    In  re  Butterwick,  12  A.  B.  R.  536,  131  Fed.  371  (D.  C.  Pa.). 

3.  Spendthrift  Trusts. — "Spendthrift  Trusts"  in  New  York:  surplus  of  in- 
come -beyond  sum  necessary  for  education  and  support  of  beneficiary,  is  liable 
to  creditors  on  institution  of  equity  suit:  the  trustee  may  institute  such  suit. 
In  re  Tiffany,  13  A.  B.  R.  310,  133  Fed.  799  (D.  C.  N.  Y.);  Brown  v.  Barker,  8  A. 
B.  R.  450  (N.  Y.  Sup.  Ct.  App.);  In  re  Baudouine,  3  A.  B.  R.  656,  101  Fed.  574 
(C.  C.  A.  N.  Y.).     But  compare,  In  re  McKay,  16  A.  B.  R.  238  (D.  C.  N.  Y.). 

But  "Spendthrift"  trusts  in  Massachusetts  are  held  not  to  pass  where  the 
will  directs  that  it  shall  not  be  assignable  nor  subject  to  levy  nor  seizure  by 
creditors.     Munroe  v.  Dewey,  4  A.  B.  R.  264  (Mass.  Sup.  Jud.  Ct.). 

4.  Vitiation  of  Execution  Levy  by  Using  It  as  Mere  Security. — In  Pennsyl- 
vania an  execution  levy  is  vitiated  by  using  it  as  a  means  of  compelling  pay- 
ments on  account  from  time  to  time,  after  levy  made,  using  it  thus  as  a  security 
rather  than  as  a  means  of  satisfaction  by  sale  and  application  of  proceeds.  In  re 
Thackara,  15  A.  B.  R.  258,  140  Fed.  126  (D.  C.  Pa.). 

5.  Preferential  transfer  in  contemplation  of  insolvency  under  New  York 
State  Stock  Corporation  Law.  Wright  v.  Gansevoort  Bk.,  17  A.  B.  R.  326  (N. 
Y.  Sup.  Ct.). 

6.  "Void  as  to  Creditors,''  Meaning  in  One  State  Judgment  Creditors,  Not 
Necessarily  Levying  Creditors. — Chattel  mortgages  not  recorded  "void  as  to 
creditors"  means  judgment  creditors  but  not  necessarily  levying  creditors,  ia 
New  York.  Gove  v.  Morton  Trust  Co.,  12  A.  B.  R.  297,  96  N.  Y.  App.  Div.  177 
(Sup.  Ct.  N.  Y.  App.  Div.);  Zartman  v.  Nat'l  Bk.,  16  A.  B.  R.  157,  106  App.  Div. 
406  (N.  Y.);  compare.  In  fe  Beede,  11  A.  B.  R.  387  (D.  C.  N.  Y.). 

7.  Simple  Contract  Creditors  in  Some  States  Competent  to  Set  Aside  Fraud- 
ulent Conveyance. — Where  State  law  permits  simple  contract  creditor  to  main- 
tain suits  to  set  aside  fraudulent  conveyances,  the  trustee  has  the  same  right. 
Andrews  v.  Mather,  «  A.  B.  R.  300,  134  Ala.  358;  Grunsfeld  Bros.  v.  Brownell,  11 
A.  B.  R.  601  (Sup.  Ct.  N.  Mex.). 

8.  Intermediate  Creditors'  Rights  Where  Chattel  Mortgage  Withheld  from 
Record. — Chattel  mortgages  eventually  filed  but  nieanwhile  withheld  from 
record  are  void  as  to  simple  contract  creditors  becoming  such  in  the  interval 
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§  1266.  But  Where  Special  Rights  Dependent  on  Special  Remedies 
Not  Available  Because  of  Bankruptcy. — But  where  the  property  in- 
volved is  already  in  the  custody  of  the  bankruptcy  court  and  such 
special  rights  are  not  given  as  matter  of  substantive  law  but  are  wholly 
dependent  upon  the  creditors'  resorting  to  a  certain  form  of  litigation  for 
remedy,  as  by  statutory  suits  to  set  aside  fraudulent  or  preferential  con- 
veyances, that  must  be  brought  and  carried  on  in  prescribed  forms  and 
within  prescribed  time  in  order  to  confer  the  rights,  such  rights,  from 
necessity,  cannot  (unless  such  statutory  suits  are  instituted)  be  applied  in 
determin^ing  the  validity  of  liens  and  interests  on  the  property  so  in  the 
custody  of  the  bankruptcy  court  and  in  course  of  administration  and  dis- 
tribution in  the  bankruptcy  proceedings. ^s* 

Impliedly,  In  re  Terrill,  i  A.  B.  R.  145  (D.  C.  Vt.):  "They  were  mere 
preferences  which  would  become  void  by  insolvency  proceedings  if  begun  within 
a  required  time,  and  might  not  be,  and  in  fact  were  not  begun  at  all." 

Compare,  inferentially  and  apparently,  but  not  really  contra.  In  re  Boyd,  lO 
A.  B.  R.  340,  120  Fed.  999  (D.  C.  Iowa):  "It  is  a  familiar  rule  that,  when 
property  comes  under  the  control  and  custody  of  a  court,  all  parties  claiming 
interests  or  rights  thereto  will  be  permitted  to  assert  such  rights  before  the 
court  having  the  custody  of  the'  property.  It  is  equally  well  settled  that  in 
such  cases  regard  will  be  paid  and  protection  be  granted  to  the  substance  of 
the  right  asserted,  even  though  the  court  may  not  be  able  to  adopt  and  follow 

before  the  filing  in  New  York,  and  are  hence  void  as  to  the  trustee  where  such 
creditors  exist.     In  re  Metropolitan  Co.,  15  A'.  B.  R.  119  (Ref.  N.  Y.). 

9.  Rights  as  between  Subsequent  and  General  Creditors  Where  Mortgage, 
Voidable  Only  as  to  Subsequent  Creditors,  Is  Set  Aside.^Subsequent  creditors' 
rights  on  setting  aside  a  mortgage  void  as  to  subsequent  creditors  alone,  for 
non-record:  Thus,  where  the  State  law  makes  a  chattel  mortgage  invalid  as  to 
subsequent  creditors,  whether  contract  or  judgment  creditors,  unless  it  is  re- 
corded within  forty  days  of  its  execution  or  delivery  the  fund  derived  by  the- 
trustee  from  the  sale  of  the  chattels  covered  by  it  is  to  be  divided  pro  rata 
amongst  subsequent  creditors,  the  balance  to  apply  on  the  mortgagee's  claim, 
and  remainder  if  any  to  preceding  creditors.  In  re  Cannon,  10  A.  B.  R.  64,  121 
Fed.  582  (D.  C.  S.  Car.). 

10.  All  Mortgages  within  Three  Months  of  Failure,  by  State  Statute  Pre- 
sumptively Fraudulent  unless  Rebutted  by  Proof  of  Present  Real  Consideration.. 

Thus,  where  the  Civil  Code  of  Louisiana  makes  null  and  void  as  presumptively 

fraudulent  all  mortgages  given  within  three  months  of  a  debtor's  failure,  unless 
the  mortgagee  shall  prove  that  at  the  moment  of  the  contract  he  gave  a  real 
and  effective  value  for  it,  such  provision  is  incorporated  into  the  bankruptcy 
act.     In  re  Jacobs,  1  A.  B.  R.  518  (D.  C.  La.). 

11.  No  Evasion  of  Statute  Requiring  Recording  within  Six  Months  of  Execu- 
tion, by  Keeping  Renewals  Off  Record. — State  statute  requiring  mortgages  to 
be  recorded  within  six  months  of  execution  cannot  be  evaded  by  giving  renewals 
thereof  within  every  six  months  and  keeping  the  renewals  off  the  record,  even 
though  the  last  one  be  recorded  within  the  six  months  and  before  bankruptcy.. 
In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  69^  (D.  C.  Md.). 

12.  "Warehouse"  Receipts— Insufficient  "Warehousmg"  Where  Merely  Space 
in  Bankrupt's  Own  Warehouse  Rented — It  is  an  insufficient  "warehouse"  under 
the  Wisconsin  Statute  to  secure  the  benefits  of  warehouse  receipts,  to  simply 
rent  space  in  the  bankrupt's  warehouse.  Warehouse  Co.  v.  Hand,- 16  A.  B.  R. 
49  (C.  C.  A.  Wis.).     Compare,  ante,  §  1146. 

254.  In  re  Porterfield,  15  A.  B.  R.  11  (D.  C.  W.  Va.,  reversed  sub  nom.  Moore 
V  Green  16  A  B.  R.  648,  145  Fed.  480) ;  compare,  also.  Pollock  v.  Jones,  10  A. 
B.  R.  616,  124  Fed.  163  (C.  C.  A.  S.  Car.,  affirming  9  A.  B.  R.  262). 
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the  form  of  the  remedy,  which  under  the  laws  of  the   State,  would  be  alone 
open  to  the  claimant  if  the  property  was  not  in  the  custody  of  the  court." 

Compare,  obiter  and  inferentially,  Goldman  v.  Smith,  1  A.  B.  R.  271,  93  Fed. 
183  (D.  C.  Ky.) :  "Where  there  is  a  preference  prohibited  by  the  Kentucky 
Statute,  it  does  not  of  itself  make  the  preference  a  general  assignment  but 
requires  some  proceedings  in  the  State  Court  to  have  it  so  declared:  hence  we 
have  not  regarded  it  as  applicable  to  the  question  under  consideration." 

But  it  has  been  held  that  if  such  special  remedies  have  already  been  re- 
sorted to,  or  are  still  available,  and  are  actually  availed  of,  then  the  special 
rights  thereby  conferred  are  to  be  recognized  in  bankruptcy,  and  if  the 
State  statute  confines  the  benefit  to  certain  ones  to  the  exclusion  of  all 
others  such  persons  will  have  the  same  priority  in  bankruptcy.^^^ 

§  1267.  Maintaining  Statutory  Suits,  to  Perfect  Special  Rights^ 
but  for  Benefit  of  All. — Perhaps  in  such  cases  the  Bankruptcy  Court 
might  permit  the  creditors  for  the  benefit  of  all  to  institute  litigation  or  to 
continue  litigation  already  instituted  in  the  State  court,  retaining,  itself, 
the  custody  of  the  res,  under  the  analogous  doctrine  of  In  re  Johnson,  11 
A.  B.  R.  544  (D.  C.  Nev.)  ;  In  re  Mundle,  14  A.  B.  R.  680,  139  Fed. 
691  (D.  C.  N.  Y.) ;  Crosby  v.  Spear,  11  A.  B.  R.  613,  98  M?. 
542;  Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C. 
A.  Ark.);  Vollkommer  z/.  Frank,  14  A.  B.  R.  695;  Small  v.  Muller, 
8  A.  B.  R.  448  and  others;  not  confining  the  benefits  to  certain  creditors, 
however,  as  seems  to  be  the  suggestion  in  Moore  v.  Green,  16  A.  B.  R.  648, 
145  Fed.  480  (C.  C.  A.  W.  Va.),  wherein  the  court  say, 

"As  to  whether  the  relief  to  which  the  petitioner  herein  is  entitled  should 
have  been  afforded  him  by  proceedings  in  the  bankruptcy  court,  or  that  court 
should  have  suspended  its  administration  so  far  as  the  portion  of  the  assets  of 
the  bankrupt  is  concerned,  properly  applicable  to  the  lien  of  the  deed  of  the 
13th  day  of  June,  1902,  in  favor  of  Mrs.  Porterfield,  is  largely  a  matter  of  dis- 
cretion in  the  view  we  take.  Either  course  could  have  been  adopted.  No  ques- 
tion of  jurisdiction  was  involved.  The  bankruptcy  court  clearly  had  jurisdiction 
to  proceed,  and,  if  needs  be,  to  have  stayed  the  prosecution  of  the  suit  in  the 
State  court  for  the  time  being;  but  the  State  court  likewise,  at  the  time  of  the 
institution  of  the  suit  therein  and  the  commencement  of  the  bankruptcy  proceed- 
ings, had  and  still  has  jurisdiction,  and  we  think,  as  a  matter  of  convenience, 
aside  from  any  question  of  comity,  the  better  plan  would  have  been  and  is  to 
proceed  with  the  litigation  in  the  State  court,  to  the  end  that  all  creditors  who 

255.  Moore  v.  Green,  16  A.  B.  R.  648,  145  Fed.  480  (C.  C.  A.  W.  Va.,  reversing 
In  re  Porterfield,  15  A.  B.  R.  11) :  In  this  case  a  mortgage  to  secure  a  pre- 
existing debt  was  made  by  an  insolvent  before  four  months  prior  to  the  institu- 
tion of  bankruptcy  proceedings  against  the  mortgagor;  but  between  the  time  of 
its  execution  and  the  bankruptcy  a  creditor  started  suit  in  the  State  Court  under 
a  State  statute  declaring,  upon  suit  instituted  within  a  year,  such  conveyances 
should  be  held  to  inure  to  the  benefit  of  all  creditors  joining."  The  court  held 
that  the  legal  proceedings  in  the  State  court  did  not  create  the  lien  but  simply 
p.erfected  the  lien  for  all  creditors  joining  and  that  the  creditors  thus  joinmg 
were  entitled  to  priority  under  §  64  (b)  (5)  and  should  have  distribution  made 
in  accordance  with  the  State  statute. 
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may  desire  to  do  so  may  appear  therein,  and  assert  their  rights  to  such  fund, 
and  in  the  meantime  the  bankruptcy  proceedings  would  as  to  that  portion  oi 
the  estate  remain  in  abeyance;  the  bankruptcy  court  carrying  out  the  judg- 
ment of  the  State  court,  when  duly  informed  therfeof,  in  said  proceeding." 

But,  of  course,  it  is  not  bound  to  do  so  and  it  may  refuse  to  permit  such 
controversy  over  property  in  its  own  custody  to  be  carried  on  elsewhere. ^88 

§  1268.  And  Where  Bankruptcy  Court  Not  in  Custody  of  .Property 
Involved. — Where  the  bankruptcy  court  has  not  the  custody  of  the  prop- 
erty involved,  the  question  as  to  what  rights  the  creditors  will  acquire 
under  such  statutes  will  depend  upon  several  things :  1st,  Undoubtedly,  if 
the  trustee  or  creditors  would  not  be  permitted  by  the  State  courts  to  turn 
the  property  or  its  proceeds  on -recovery  over  to  the  bankruptcy  court  for 
distribution  in  accordance  with  the  Bankruptcy  law,  then  the  trustee  and 
creditors  would  not  be  permitted  to  commence  such  suit,  nor  to  maintain  one 
already  commenced.  2nd,  Probably,  also,  if  the  state  statute  declares  that 
the  setting  aside  of  such  conveyance  shall  operate  as  an  assignment  for  the 
benefit  of  creditors,  then  a  substantive  right  would  exist  independently  of 
the»rem'edy,  in  which  event  the  trustee  probably  would  be  subrogated  to  the 
rights  of  creditors  under  such  a  statute,  even  if  not  permitted  to  avail  him- 
self thereof  because  of  the  form  of  the  remedy  prescribed.^^' 

§  1269.  Fraudulent  or  Preferential  Transfers  by  State  Law  Inuring 
to  Benefit  of  All  Creditors,  Whether  So  Inure  in  Bankruptcy. — 

Fraudulent  or  preferential  transfers  declared  by  State  law,  as  matter  of 
substantive  law  and  not  merely  as  remedial  law,  to  inure  to  the  benefit  of  all 
creditors,  will  operate  to  the  benefit  of  all  creditors  in  Bankruptcy.^^^   ' 

Impliedly,  Pollock  v.  Jones,  10  A.  B.  R.  616,  124  Fed.  163  (C.  C.  A.  S.  C, 
affirming  9  A.  B.  R.  262):  "In  South  Carolina  it  is  declared  that  assignments 
by  an  insolvent  debtor,  giving  priority  or  preference,  are  null  and  void.  Code 
Civ.  Proc.  sec.  2647.  Construing  this  act,  the  Supreme  Court  of  the  State  has 
held  that  an  instrument,  although  in  form- of  a  mortgage,  if  it  disposes  of  the 
whole  of  the  grantor's  estate  for  the  purpose  of  securing  a  creditor,  is  in  fact 
an  assignment  for.  creditors,  to  be  construed  and  controlled  as  such.     *     *     * 

"We  are  of  the  opinion  that,  both  under  the  statute  law  of  South  Carolina 
and  the  provisions  of  the  Bankrupt  Law,  A.  H.  Pollock  cannot  claim  under 
this  mortgage  against  the  estate  of  the  bankrupt." 

Mqrgan  v.  Nat'l  Bk.,  16  A.  B.  R.  "644,  145  Fed.  466  (C.  C.  A.  W.  Va.) :  "The 
trust  deed,  moreover,  was  void  under  the  statute  of  West  Virginia  to  the  extent 

256.  In  re  Mertens,  12  A.  B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.) ;  In  re  Porter- 
field,  15  A.  B.  R.  11,  138  Fed.  192  (D.  C.  W.  Va.,  reversed  on  other  grounds 
sub  nom.  Moore  v.  Green);  Moore  v.  Green,  16  A.  B.  R.  648,  145  Fed.  480  (C. 
C.  A.  W.  Va.).  .  *    -D 

257.  But  compare,  obiter  (as  to  act  of  bankruptcy),  Goldman  v.  Smith,  1  A.  B. 
R.  271,  93  Fed.  182  (D.  C.  Ky.).  r     •      t^  i 

258.  Impliedly,  see  suggestion  in  dissenting  opinion  of  Day,  J.,  m  Keppel  v. 
Tiffin  Sav.  Bk.,  13  A.  B.  R.  552,  197  U.  S.  356;  instance,  Wright  v.  Gansevoort 
Bk.  17  A.  B.  R.  326  (N.  Y.  Sup.  Ct.) :  Preferential  transfer  in  contemplation  ol 
Jnsnlvencv  under  New  York  State  Stock  Corooratinn  T.aw. 
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that  it  sought  to  prefer  one  creditor  over  another,  provided  the  same  was 
assailed  within  four  months  of  the  recordation  thereof,  and  by  reference  to 
§  67  (e)  of  the  Bankruptcy  Act  such  invalidity  is  expressly  recognized." 

Compare,  however,  Moore  v.  Green,  16  A.  B.  R.  648,  145  Fed.  480  (C.  C.  A. 
W.  Va.). 

§  1270.  Prior  General  Assignment  Whether  Effective  to  Avoid 
Liens  Recorded  before  Bankruptcy  but  Not  until  after  Assignment. 

— Where  the  State  law  gives  to  a  general  assignment  for  the  benefit  of 
creditors  the  effect  of  a  levy  of  execution  or  attachment  so  as  to  avoid 
unrecorded  liens,  such  liens  if  not  recorded  at  the  time  of  the  assignment 
although  subsequently  recorded  before  the  bankruptcy  have  been  held  in 
one  case  to  be  void  as  against  the  trustee  although  the  assignment  itself  is 
nullified  by  the  bankruptcy. 

In  re  Andrae  Co.,  9  A.  B.  R.  135,  117  Fed.  561  (D.  C.  Wis.):  "By  statute, 
in  Wisconsin,  the  assignee  in  such  case  represents  the  rights  and  interests  of 
creditors  in  respect  of  transfers  or  liens  which  are  fraudulent  or  void  as  to 
creditors,  and  such  right  is  enforceable  by  a  creditor  if  not  enforced  by  the 
assignee.  *  *  *  As  the  mortgage  was  not  a  valid  lien  against  creditors 
when  their  rights  accrued  under  the  assignment,  it  is  plain  that  the  subsequent 
filing  gave  it  no  better  standing  within  the  State  Law.  It  was  equally  invalid, 
under  this  provision  of  the  Bankruptcy  Act,  when  the  petition  for  involuntary 
bankruptcy  was  filed,  March  15th,  unless  that  act  operates  through  some  of  its 
other  provisions  to  divest  the  creditors  of  such  right,  and  thus  enables  the 
parties  to  the  void  instrument  to  give  it  validity  by  their  mere  act  of  filing  on 
the  intermediate  day.  I  am  of  opinion  that  neither  the  terms  of  the  Bankruptcy 
Act  nor  intervention  thereunder  have  such  anomalous  result.  True,  the  making 
of  the  assignment  was  an  act  of  bankruptcy  within  the  act,  *  *  *  but  the 
assignment  was  not  void,  and,  except. for  the  adjudication  of  bankruptcy,  the 
assignment  would  have  remained  in  force  to  be  carried  out  under  the  State 
law.  It  was  voidable  only;  in  force  when  this  petition  was  filed  and  until  dis- 
placed by  the  adjudication  thereupon.  *  *  *  So  considered,  the  subsequent 
filing  was  nugatory,  and  the  mortgage  is  within  §  67a,  and  not  a  valid  lien 
against  the  estate." 

Division  3. 

Trustee's  Title  in  Excess  oe  Bankrupt's  Own  Titi,e  and  in  Ex- 
cess OE  Titi<e  oe  Creditors  Out  of  Bankruptcy — His  Pecui<iar 
TiTtE  Conferred  by  the  Bankruptcy  Act  :  Voidabi.e  Preferences 
AND  Invalid  Legal  LiEns. 

§  1271.  Third,  Trustee's  Peculiar  Title  and  Rights  Conferred  by 
Bankruptcy  Act  Itself. — Third,  then,  as  to  cases  where  the  title  taken  by 
the  trustee  is  in  excess  of  the  bankrupt's  own  title,  and  also  in  excess  of 
the  title  acquired  by  a  levying  creditor ;  where,  in  addition,  it  is  the  greater 
title  conferred  by  the  special  provisions  of  the  bankruptcy  act  itself. 

In  the  orderly  development  of  the  treatise,  the  two  subjects  peculiar  to 
bankruDtcv  law  are  now  reached — the  subjects  of  voidable  preferences  in 
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bankruptcy;  and  of  the  invalidity  of  liens  obtained  by  legal  proceedings, 
within  the  four  months  preceding  bankruptcy ;  as  well  as  the  peculiar  mod- 
ification in  the  matter  of  proof  of  fraudulent  transfers,  permitted  when  the 
ti-ansfers  occur  within  the  four  months  preceding  the  bankruptcy. 

§  1272.  Cases  under  This  Subject  Must  Have  Arisen  Since  Passage 
of  Act. — Of  course  as  to  cases  where  the  title  is  conferred  by  the  special 
provisions  of  the  bankruptcy  act  and  is  in  excess  of  the  bankrupt's  own 
title,  as  well  as  of  the  title  of  creditors  other  than  the  trustee  in  bank- 
ruptcy, such  cases  can  only  be  those  that  have  arisen  since  the  passage  of 
the  Bankruptcy  Act.259 

§  1273.  General  Discussion. — As  previously  noted,  bankruptcy  law  had 
its  origin  in  the  insufficiency  of  the  ordinary  remedies  of  English 'Common 
Ivaw  to  protect  creditors  where  there  were  a  number  of  creditors  owed  by 
a  common  debtor.  The  old  remedies  were  well  enough  adapted  to  the  pro- 
tection of  the  creditor  where  there  were  only  one  or  two  creditors  involved, 
but  they  fell  short  of  doing  justice  where  there  was.  a  large  body  of  creditors 
interested  in  one  insolvent  estate. 

The  common  law,  as  naturally  might  have  been  expected  from  the  fact 
that  it  took  its  origin  in  a  primitive  and  simple  state  of  society  where  large 
commercial  businesses  built  up  on  credit  were  impossible  and  the  existence 
of  a  large  body  of  creditors  was  unheard  of,  satisfied  itself  with  the  maxim 
■"The  law  favors  the  diligent  creditor."  This  maxim  was  high  sounding 
and  had  the  appearance  of  embodying  the  right  principle,  and  perhaps  it 
did  express  the  complete  rule  proper  for  those, days.  By  the  term  "diligent 
creditor,"  of  course,  was  not  meant  the  "diligent  worker,"  the  one  who 
worked  from  early  dawn  to  late  at  night,  who  worked  .conscientiously  and 
gave  full  measure.  It  would  perhaps  seem  right  to  give  such  one  the  first 
■chance.  But  by  the  term  "diligent  creditor"  was  meant  the  creditor  who 
was  quickest  to  resort  to  legal  action,  who  was  least  forbearing,  least  trust- 
ful and  confiding  in  his  debtor's  honesty,  as  well  as  those  who  were  the 
most  alert.  Nowadays,  indeed,  the  "diligent  creditor"  in  commercial  law 
practice  has  come  to  mean  most  generally  the  creditor  whom  the  debtor 
himself  most  favors,  perhaps  a  friend  or  relative.  It  is  this  kind  of  a  dili- 
gent creditor  who  will  generally  be  found  first  upon  the  field.  And  so,  the 
maxim  that  "the  law  favors  the  diligent  creditor,"  has  come  to  be  .inade- 
quate to  the  doing  of  justice  in  cases  of  insolvency  in  this  period  of  large 
commercial  dealings  on  credit.  The  maxim  has  lost  its  dignity  in  these 
modern  commercial  times.  Indeed,  precisely  through  this  want  has  arisen 
bankruptcy  law,  which  is  founded  upon  entirely  diflferent  principles,  upon 
the  broad  and  noble  maxims  of  equity  that  "Equality  is  equity,"  and  "He 
that  asks  equity  must  do  equity."    In  bankruptcy  law  the  creditor  who  first 

259.   Batchelder  v.  Whitmore,  10  A.  B.  R.  641,  133  Fed.  355  (C.  C.  A.  Mass.). 


§  1274  trustee's  TITI<E  AND  RIGHT  TO  ASSETS.  751 

resorts  to  legal  proceedings  to  seize  his  debtor's  property  gets  no  advantage 
over  his  fellow  creditors ;  nor  does  the  creditor  whom  the  debtor  favors  by 
paying  him  in  full  out  of  the  insolvent  estate  to  the  loss  of  others.  The 
maxim  "Equality  is  equity"  governs — not  the  maxim  "the  law  favors  the 
diligent  creditor."  The  unseemly  scramble  to  be  first  on  the  scene,  thai 
was  the  general  incident  to  business  failures  a  few  years  ago,  no  longer 
takes  place.  The  wild  race  between  the  sheriff,  with  his  attachments  and 
executions,  and  the  receiver,  to  get  ahead  of  the  inevitable  preferred  mort- 
gagee and  friendly  assignee  for  the  benefit  of  creditors  is  a  thing  of  the 
past;  under  the  regime  of  the  Bankruptcy  Act  "equality  is  equity."  No 
longer  is  it  that  "the  law  favors  the  diligent  creditor." 

In  re  American  Brewing  Co.,  7  A.  B.  R.  468,  112  Fed.  752  (C.  C.  A.  Ills.): 
■"The  avowed  purpose  of  taking  the  judgment  notes,  with  power  to  enter 
judgment  at  any  time  by  confession,  was  to  secure  appellants  against  the  claims 
■of  other  creditors,  and  to  give  them  a  preference.  That  would  be  legitimate 
and  proper  if  no  Bankrupt  Law  were  in  force,  and  a  race  of  diligence  in  priority 
were  allowable.  But  one  purpose  and  effect  of  the  Bankrupt  Law  is  to  put  an 
end  to  such  a  race  of  diligence,  and  to  divide  the  estate  ratably  among  creditors. 
The  essential  ethics  of  that  law  is  that  'equality  is  equity.' " 

To  use  an  illustration,  it  is  as  if  a  meagre  table  were  set  for  a  hungry 
crowd.  Common  law  says  to  each  one  "Seize  all  you  can,  and  as  quickly 
as  you  can,  no  matter  if  the  rest  get  nothing :  'first  come,  first  served'  is 
the  rule."  Bankruptcy  law,  on  the  other  hand,  says  "No,  let  a  fairer  rule 
prevail :  let  considerateness  govern.  Let  each  one  take  his  proportionate 
share.  The  meal  is  too  scanty,  to  be  sure,  to  satisfy  all.  No  one  can 
satisfy  fully  his  wants ;  but,  on  the  other  hand,  no  one  shall  be  crowded 
■out,  no  matter  how  weak  or  poor  he  may  be  or  how  slow  he  may  have  been 
in  getting  to  the  table:  each  shall  have  his  share."  And  so  have^  been 
•developed  the  two  striking  and  distinguishing  features  of  bankruptcy  law — 
that  creditors  receiving  (under  certain  qualifications  and  limitations)  more 
than  their  proportionate  share  out  of  the  debtor's  insolvent  estate  must 
surrender  the  preference  into  the  common  fund  for  all ;  and  that  the  seizure 
of  property  of  the  insolvent  estate  (under  other  certain  limitations)  by 
legal  proceedings  are  also  void  and  this  property  also  must  be  surrendered 
to  form  part  again  of  the  common  fund  for  all. 

Compare,  In  re  Hopkins,  1  A.  B.  R.  209  (Ref.  Ala.):  "The  Bankruptcy  Act 
of  1898  recognizes  and  affects  two  different  classes  of  liens,  1st,  those  created 
by  the  acts  of  the  parties  (preferences) :  second,  those  acquired  by  creditors 
under  and  by  virtue  of  legal  proceedings." 

Compare,  Farmers'  Bank  v.  Carr,  11  A.  B.  R.  733,  127  Fed.  690  (C.  C.  A.): 
"The  essential  principle  of  the  bankrupt  law  is  that  all  of  the  bankrupt's  prop- 
erty be  divided  equally,  without  preference,  to  the  payment  of  his  debts.  It 
abhors  preferences." 

§  1274.  "Trust  Fund,"  Theoretical  Basis  of  Peculiar  Titles  Con- 
ferred by  Bankruptcy-Act. — Now,  what  theory  lies  at  the  basis  of  these 
peculiar  provisions  of  bankruptcy  law?    Why  may  not  an  insolvent  debtor 
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pay  in  full  whatsoever  creditor  he  prefers  to  pay,  notwithstanding  the  re- 
mainder may  get  nothing  at  all  or  only  a  small  per  cent,  of  their  respective 
claims,  so  long  as  the  debt  paid  is  an  honest  and  just  debt?  Why,  also,  may 
not  a  creditor  seize  and  hold  by  legal  process  property  of  the  insolvent 
debtor  in  satisfaction  of  his  just  and  due  claims  ?  Why  is  it  hot  permitted 
to  the  first  creditor  who  levies  to  get  all  he  can  up  to  the  amount  of  his 
full  claim;  then  to  the  creditor  who  chances  to  be  second  and  not  first  in 
levying,  to  get  all  the  rest  up  to  the  amount  of  his  claim;  and  so  on  with  the 
third  and  fourth  till  all  the  property  is  exhausted?  and  why  is  it  not  right 
that  those  who  do  not  act  quickly  enough,  who  happen  to  be  fourth  or 
fifth  or  tenth  or  twentieth  in  levying,  get  nothing  at  all  to  apply  upon  their 
claims  ?  Common  law  has  declared  that  all  this  really  is  right ;  and  it  says 
it  is  so  because  it  is  manifestly  right  that  whatever  the  debtor  owns  he  has 
on  his  part  a  perfect  right  to  use  in  paying  his  debts  and  the  creditor  on 
his  part  to  take  in  payment  of  his  claim.  But  in  the  light  of  bankruptcy 
law  the  answer  to  these  questions  is  different  The  answer  is  simply  this : 
In  law  the  insolvent  debtor  does  own  the  property  belonginng  to  his  in- 
solvent estate ;  but  in  equity,  as  developed  in  the  bankruptcy  law — at  least, 
if  we  view  the  matter  from  the  standpoint  of  the  philosophy  of  the  law — ^he 
does  not  absolutely  own  it.  The  insolvent  estate  is,  in  theory,  a  trust  fund. 
While  the  courts  have  refused  to  announce  such  doctrine  as  an  established 
principle  of  general  law  outside  of  bankruptcy  jurisprudence,  and  have  not 
enunciated  it,  in  so  many  words  even  in  bankruptcy  jurisprudence,  yet  some 
such  theory  must  be  the  principle  of  justice  on  which  the  peculiar  rights 
conferred  by  the  act  really  rest.  It  is  only  upon  some  such  theory  as  this 
of  the  trust  fund  that  the  requirement  of  surrender  of  preferences  and  the 
return  of  property  seized  on  legal  process  can  be  justified  in  cases  of  in- 
solvent estates.  Only  so  can  the  debtor's  right  to  use  what  at  common  law 
is  his  own  property  in  the  payment  of  any  just  debt  he  may  prefer  to  pay 
be  restricted,  and  the  creditor's  right  to  seize  his  debtor's  property  in  satis- 
faction of  his  just  claim  be  thwarted. 

The  insolvent  estate  is,  in  the  philosophy  of  the  law,  if  not  in  the  an- 
nounced decisions,  not  his  own — that  is  the  answer. 

He  is  not  using  his  own  property  with  which  to  pay  his  debts.  He  has 
used  up  all  his  own  property,  as  equity  looks  at  it,  and  this  is  precisely  why 
he  has  become  insolvent;  he  is  now  making  use  of  the  common  fund  con- 
tributed by  all  his  creditors.  As  long  as  he  remains  solvent,  he  may  do 
with  his  property  as  he  sees  fit,  for  it  is  his  own  both  in  law  and  also  in 
equity;  but  the  moment  he  becomes  insolvent  he  ceases  to  be  using  up  his 
own  capital;  and  so  at  the  moment  of  insolvency,  equity,  in  the  form  of 
bankruptcy  law,  steps  in  and  declares  his  property  a  trust  fund  belonging 
to  all  his  creditors. 

In  re  McGee,  5  A.  B.  R.  262,  105  Fed.  895  (D.  C.  N.  Y.) :  "In  either  instance 
the  property  which  theoretically  at  least  belongs  to  all  creditors  is  taken  from 
them  and  given  to  a  favored  creditor — a  situation  which  the  Bankruptcy.  Act 
ivas  passed  to  prevent." 
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This  seems  to  be  the  theory  underlying  the  treatment  in  bankruptcy  of 
preferences  and  legal  liens  obtained  within  four  months  preceding  bank- 
ruptcy.^®** 

In  re  Keller,  6  A.  B.  R.  340,  109  Fed.  118  (D.  C.  Iowa):  "The  Bankrupt 
Act  may  be  said  to  be  based  upon  two  fundamental  propositions:  First,  that 
when  a  person  becomes  unable  to  pay  his  just  debts,  the  property  tben  remain- 
ing to  him  equitably  belongs  to  his  creditors,  and  should  be  distributed  propor- 
tionately among  them;  and,  second,  that,  if  the  insolvent  debtor  in  good  faith 
yields  up  to  his  creditors  his  property  for  distribution  among  them,  he  should 
then  be  relieved  from  the  debts  existing  against  him  at  the  time  he  transfers 
his  property  to  his  creditors.  The  first  proposition  is  not  based  upon  the  ques- 
tion of  good  faith  on  the  part  of  the  debtor,  nor  upon  his  knowledge  or  want  of 
knowledge  of  his  actual  financial  condition.  It  rests  upon  the  fact  of  insolvency; 
and  the  equity  in  favor  of  the  creditors  grows  out  of  the  fact  that  it  is  ordinarily 
true  that  the  estate  possessed  by  the  insolvent  debtor  represents  the  goods, 
property  or  money  obtained  by  the  debtor  on  credit  from  his  creditors.  If 
in  fact  the  debtor  is  insolvent,  and  if  in  fact  he  has  in  possession  property 
which  he  has  bought  on  credit  and  which  has  not  been  paid  for,  is  not  the 
equity  in  favor  of  the.  creditors  fully  established,  without  reference  to  the  mere 
belief  which  the  debtor  may  entertain  with  respect  to  his  ability  to  pay  his 
debts?  It  is  a  matter  of  common  knowledge  that  persons  who  are  hopelessly 
insolvent  will  frequently  cling  to  the  belief  that  they  can  pay  up  if  only  allowed 
a  little  time,  yet,  if  time  be  allowed  them,  they  only  become  more  heavily 
involved.  It  cannot,  therefore,  be  successfully  maintained  that  the  equity  of 
creditors  to  the  estate  of  an  insolvent  debtor  is  in  any  true  sense  dependent 
upon  or  affected  by  his  belief  touching  his  actual  condition.  This  equity  .cannot, 
however,  be  carried  into  effect  except  through  legal  machinery;  and  to  that  end, 
among  others,  the  present  Bankrupt  Act  has  been  adopted.  When,  through  the 
provisions  of  that  act,  an  estate  of  an  insolvent  debtor  has  been  brought  before 
the  court  of  bankruptcy  for  distribution,  is  it  not  true  that  among  the  creditors 
the  general  rule  is  that  ■'equality  is  equity;'  that  is  to  say,  that  in  the  division 
of  the  estate  each  creditor  shall  receive  only  his  proportionate  share  of  the 
estate?  It  must  be  remembered  that  the  institution  of  the  proceedings  in  bank- 
ruptcy does  not  create  the  equity  in  favor  of  the  creditors,  but  only  sets  in 
motion  the  machinery  by  which  the  equity  can  be  properly  enforced.  The 
equity  on  behalf  of  the  creditors  comes  into  existence  when  the  debtor  becomes 
insolvent." 

Swarts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  677,  117  Fed.  1  (C.  C.  A.  Mo.) :  "The 
dominant  purpose  of  the  prohibition  of  a  preference  was  not  to  benefit  or  injure, 
or  to  prevent  the  benefit  or  injury,  cf  any  creditor  or  class  of.  creditors,  but  to 
prevent  the  debtor  from  making  any  disposition  of  his  property  which  would 
prevent  its  equal  distribution — to  prevent  him  from  doing  anything  which  would 
rcsuk  in  the  payment  out  of  his  property  of  a  larger  percentage  upon  any  claim 
than  others  of  the  same  class  would  receive." 

In  re  Schafer,  5  A.  B.  R.  149,  3  N.  B.  N.  &  R.  145  (Ref.  N.  Y.) :  "This 
view  is  supported  by  what  I  conceive  to  have  been  the  intent  of  the  Congress 
in  the  enactment  of  the  bankruptcy  law.  The  underlying  idea  appears  to  be 
that  at  the  moment  when  a  person  becomes  insolvent,  that,  is,  within  the 
definition  of  the  term  at  §  1,  subdivision  15 — 'Whenever  the  aggregate  of  his 
property  *'  *  *  shall  not  at  a  fair  valuation  be  sufficient  in  amount  to  pay 
his    debts' — ^the   property   then    remaining   with    the    insolvent    belongs    to    his 

260.   White  V.  Bradley  Timber  Co.,  9  A.  B.  R.  443  (D.  C.  Ala.). 
1  Rem  B— 48 
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creditors,  and  to  all  creditors  of  the  same  class  pro  rata,  in  equal  proportion 
to  their  contributions  thereto.  No  preferences  among  creditors  in  the  same 
class  are  intended  to  be  tolerated  by  the  bankrupt  law.  The  purpose  of  the 
act  was  to  accomplish  such  equal  distribution  as  nearly  as  practicable." 

§  1275.  Efficiency  of  Facts  to  Create  Passing  of  Title  and  Nature 
of  Title  Passing,  Determined  by  State  Law. — It  must  be  reiterated 
that  although  the  Bankruptcy  Act  itself  creates  new  rights,  those  to  prefer- 
entially transferred  property  and  property  seized  by  legal  proceedings 
v.iithin  the  four  months  preceding  the  bankruptcy — yet  the  law  of  each  state 
determines  the  sufficiency  of  the  transaction  to  constitute  a  "pledge"  or 
"mortgage,"  a  "sale,"  a  "legal  lien,"  or  other  appropriation  of  property. 
The  law  o^  the  State,  it  must  not  be  forgotten,  all  the  time,  determines  the 
rature  or  name,  so  to  speak,  of  the  transaction  and  the  time  of  the  passing 
of  title  thereby,  whereupon  the  Bankruptcy  Act  steps  in  and  declares  that, 
having  such  name  and  title  thus  passing,  it  is  or  is  not  a  voidable  transac- 
tion. 

All  this  has  been  previously  covered — see  ante,  §§  1139,  1140 — but  its 
pertinency  is  so  great  in  connection  with  a  discussion  of  the  law  of  prefer- 
ences that  it  bears  repetition. 

Compare,  also,  In  re  Ball,  10  A.  B.  R.  565,  123  Fed.  164  (D.  C.  Vt.):  "The 
title  to  the  other  goods  as  well  as  these  is  governed  by  the  laws  of  the  State, 
although  what  is  a  preference  under  the  Bankrujpt  Law  must  be  controlled  by 
that."   • 

At  the  risk  of  some  repetition,  we  have  thus  taken  a  preliminary  survey 
of  the  general  nature  of  these  two  peculiar  and  important  provisions  of 
bankruptcy  law,  and  thus  by  understanding  the  theory  and  principles  under- 
lying them  are  in  a  better  position,  to  take  up  their  formal  study  in  detail. 
And  first,  as  to  preferences : 


Voidabi,h;  Preferences. 

§  1276.  Definition  of  Preference. — Section  60  as  originally  enacted 
defined  a  preference  as  follows : 

"A  person  shall  be  deemed  to  have  given  a  preference,  if,  being  insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditor  of  the  same  class." 

Swarts  V.  Fourth  Nat.  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.): 
"Section  60  (a)  furnishes  the  legal  and  controlling  definition  of  the  preference 
specified  in  §  57  (g)  and  other  parts  of  the  Bankrupt  Act." 

By  the  amendment  of  February,  1903,  the  further  limitation  was  added 
that,  in  order  to  constitute  such  judgment  or  transfer   a  preference  it  must 
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have  been  taken  or  made  within  four  months  preceding  the  bankruptcy; 
so  that  the  section  defining  the  term  preference  as  used  in  bankruptcy  now 
reads  as  follows : 

"A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has,  within  four  months  before  the  filing  of  the  petition  or  after  the  filing  of 
the  petition  and  before  the  adjudication,  procured  or  suffered  a  judgment  to 
be  entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any 
of  his  property,  and  the  eflPect  of  the  enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any, other  of  such  creditors  of  the  same  class.  Where  the  preference 
■consists  in  a  transfer,  such  period  of  four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or  registering  of  the  transfer  if  by  law 
such  recording  or  registering  is  required." 

§  1277.    "Preferences,"    "Voidable    Preferences"    and  "Prefer- 
ences" That  Are  "Acts  of  Bankruptcy,"  to  Be  Distinguished. — It 

must  be  noted  that  a  preference  itself  is  one  thing  and  a  preference  that 
amounts  to  an  act  of  bankruptcy  sufficient  to  throw  a  debtor  into  bank- 
ruptcy is  *the  same  thing  and  more ;  and  that  a  preference,  which  can  be 
avoided  by  the  trustee,  so  that  the  property  affected  by  it  can  be  recovered 
for  the  benefit  of  all  the  creditors,  is  the  same  thing  and  also  something 
more,  but  that  that  "something  more"  is  still  different. 

Thus,  a  preference  in  fact  may  exist  even  if  the  debtor  did  not  intend 
or  know  that  his  transfer  would  result  in  a  preference  and  so  be  insufficient 
grounds  for  throwing  him  into  bankruptcy;  and  it  may  also  exist  even  if 
ihe  creditor  took  it  without  any  cause  appearing  to  him  for  believing  that , 
the  debtor  was  intending  to  give  him  a  preference  and  so  may  not  be  suffi- 
cient grounds  for  the  creditors  to  retake  possession  of  the  property  trans- 
ferred ;  for  the  question  as  to  whether  the  transfer  is  or  is  not  a  preference 
is  to  be  determined  solely  by  results,  independently  of  the  debtor's  intent 
and  independently  of  the  creditor's  participation  therein ;  and  the  questions 
cf  intent,  etc.,  with  which  the  preference  was  given  or  received  simply  touch 
the  effect  on  the  debtor's  and  creditors'  rights. ^^^ 

Benedict  v.  Deshel,  11  A.  B.  R.  22,  177  N.  Y.  1  (N.  Y.  C't  App.) :  "In  un- 
mistakable language  Congress  has  said  that  when  an  insolvent  debtor  makes 

261.  In  re  Bashline,  6  A.  B.  R.  194  (D.  C.  Pa.);  In  re  Keller,  6  A.  B.  R.  334, 
109  Fed.  118  (D.  C.  Iowa);  In  re  Conhaim,  3  A.  B.  R.  251,  97  Fed.  295  (D.  C. 
Bifrt.  Wash.) ;  In  re  Fixen  &  Co.,  4  A.  B.  R.  10  (C.  C.  A.  Calif.) ;  In  re  Carson, 
Pirie,  Scott  &  Co.,  5  A.  B.  R.  814  (U.  S.  Sup.  Ct.) ;  compare  Western  Tie  & 
Timber  Co.  v.  Brown,  12  A.  B.  R.  Ill,  129  Fed.  728  (C.  C.  A.  Ark.). 

Elements  of  a  Preference  as  Laid  Down  in  Decisions. — Sebring  v.  Wellington, 
'6  A.  B.  R.  672  (N.  Y.  Sup.  Ct.  App.  Div.):  Where  the  court  enumerates  the 
elements  of  a  preference  that  are  recoverable  from  the  creditor  as  being. four. 
Hastings  v.  Fithian,  13  A.  B.  R.  678  (Ct.  Errors' &  Appeals  N.  J.). 

Baden  v.  Bertenshaw,  11  A.  B.  R.  309,  68  Kans.  32:  "If  a  payment  intended 
as  a  preference  is  made  within  four  months  before  the  filing  of  a  petition  in 
Tjankruptcy,  and  the  creditor  believed,  or  had  reasonable  cause  to  believe,  that 
it  is  intended  to  give  a  preference,  and  such  payment  has  the  effect  to  enable 
such  creditor  to  obtain  a  greater  percentage  of  his  debt  than  other  like  cred- 
itors, the  trustee  may  recover  the  amount  so  paid,  regardless  of  any  fraudulent 
intent."    In  re  Armstrong,  16  A.  B.  R.  592  (D.  C.  Iowa). 


756  REMINGTON   ON   BANKRUPTCY.  §  127^ 

a  transfer  of  property,  the  effect  of  which  will  be  to  enable  any  one  of  his 
creditors  to'  obtain  a  greater  percentage  of  his  debt  than  any  other  creditor  of 
the  same. class  'the  debtor  shall  be  deemed  to' have  given  a  preference.'  Shall: 
this  language  be  held  to  be  meaningless?  Shall  it  be  expunged  from  the- 
statute  by  judicial  construction?  *  *  *  The  statute  deals  with  three  distinct 
legal  entities  concerned  in  the  administration  of  a  bankrupt's  estate:  1.  The 
debtor.  2.  The  trustee.  3.  The  creditor.  As  to  the  debtor,  the  statute  declares 
that  a  payment  under  certain  conditions  shall  be  held  to  be  preferential.  He  is 
not  to  be  heard  upon  the  question  of  his  intent.  The  effect  of  his  act  is  fixed' 
by  law.  That  is  the  scope  and  purport  of  subdivision  a.  The  next  section,  sub- 
division b,  declares,  in  effect,  that  a  preferential  payment  is  not  void  per  se,. 
but  voidable  by  the  trustee  upon  a  certain  condition.  And  what  is  the  con- 
dition? Simply  that  the  trustee  shall  establish  that  the  creditor  had  reason- 
able cause  to  believe  that  the  payment  to  him  was  intended  as  a  preference. 
In  other  words,  the  trustee's  remedy  is  not  absolute,  but  is  made  to  depend 
upon  proof  of  the  knowledge  or  belief  with  which  the  creditor  took  the  pay- 
ment. *  *  *  In  each  case  the  condition  affixed  to  the  remedy  ighors  the 
state  of  mind  of  one  of  the  parties  to  the  transaction  and  renders  his  actf 
dependent  upon  the  purpose  of  the  other." 

Swarts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  677,  117  Fed.  1  (C.  C.  A.  Mo.):  "The- 
meaning  and  effect  of  §  60  (a)  are  the  same  as  though  it  declared  every  transfer 
of  his  property  by  an  insolvent  to  be  a  preference  which  has  the  effect  to- 
'enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt'  out  of 
the  property  of  the  insolvent  'than  any  other  of  such  creditors  of  the  same- 
class.'  " 

Of  course  the  classification  here  adopted  is  simply  for  the  purpose  of  the 
author's  analysis  of  the  subject  and  does  not  pretend  to  be  founded  on  any 
classification  formally  made  by  any  court. 

A-preference  itself  has  seven  elements,  which  are  as  follows: 

§  1278.  First  Element  of  a  Preference. — Some  portion  of  the- 
debtor's  property  must  have  been  appropriated  by  the  transaction 
and  the  insolvent  estate  thereby  diminished.  Preference  implies 
appropriation  of  assets  and  depletion  of  the  trust  fund  thereby. 

§  1279.  Entirely  Fictitious  Transactions. — Thus,  an  entirely  fictitious- 
transaction,  where  iio  property  is  actually  taken,  cannot  constitute  a  pref- 
erence. 

In  re  Steam  Vehicle  Co.  of  Am.,  10  A.  B.  R.  385,  121  Fed.  939  (D.  C.  Pa.):: 
"Neither,  under  the  provisions  of  the  Bankrupt  Act,  can  the  claimant  be  prop- 
erly held  to  have  received  a  preference.  It  never  received  a  cent  of  money  or* 
any  other  consideration  on  account  of  the  disputed  items.  No  gain  has  come 
to  it,  and  no  loss  has  come  to  the  bankrupt,  because  of  what  was  done;  and 
tlierefore,  as  it  seems  to  me,  it  is  impossible  to  hold  that  mere  juggling  with 
book  entries  amounts  to  payment.  As  I  look  at  the  matter,  payment  means  at 
least  that  value  has  passed  ;n  some  form  or  other;  and  the  word  does  not 
properly  embrace  a  fictitious  transaction,  such  as  this,  where  no  value  was 
intended  to  pas's,  and  where  none  was  actually  transferred.  Reprehensible  as 
the  conduct  under  consideration  was,  and  whatever  its  effect  might  be  in  other 
proceedings,  it  did  not  do  the  slightest  harm  to  the  other  creditors,  and  did  not 
take  from  them  any  part  of  the  bankrupt's  assets." 
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§  1280.  Performance  of  Labor  in  Payment  of  Debt. — Likewise,  the 
performance  of  labor  in  payment  of  a  debt  has  been  held  not  a  transfer  of 
property,  hence,  not  a  preference. ^62 

In  re  Abraham  Steers  Lumber  Co.  (Steers  Lumber  Co.),  6  A.  B.  R.  315,  110 
Fed.  738  (D.  C.  N.  Y.,  affirmed  7  A.  B.  R.  333,  113  Fed.  406):  "The  labor, 
credited  August  28,  and  amounting  to  $37.17,  may  be  offset,  as  it  cannot  be 
regarded  as  a  transfer  of  property." 

§  1281.  Liens  Given  within  Four  Months  in  Fulfillment  of 
Promise  Made  before. — A  chattel  mortgage  or  other  lien  given 
within  the  four  months,  in  fulfillment  of  a  promise  to  execute  one  made 
before  the  four  months  period,  constitutes  a  preference,  for  the  mere  prom- 
ise to  give  the  mortgage  did  not  operate  to  appropriate  the  property,  and  so 
the  appropriation  took  place  within  the  requisite  statutory  period.^*^ 

§  1282.  No  Preference  by  "Judgment"  unless  Judgment  Operates 
to  Create  Lien  or  Otherwise  to  Appropriate  Property. — A  judgment 
even  if  "suffered  or  procured"  by  the  bankrupt  to  be  taken,  nevertheless  will 
not  amount  to  a  preference  unless  thereby  some  property  is  so  sequestrated, 
or  a  lien  obtained  upon  it,  that  the  enforcement  of  the  judgment  would 
deplete  the  estate,  for  the  word  "judgment"  as  used  in  this  §  60  (a)  means 
an  effective  judgment — a  judgment  whereby  property  of  the  bankrupt  is  in 
some  way  appropriated.  Therefore,  a  merely  personal  judgment,  where 
no  lien  results,  would,  of  course,  not  amount  to  a  preference,  until  levy  of 
execution  thereunder. 2®*  It  would  not  deplete  the  trust  fund  belonging  to 
all  the  creditors,  which  is  the  touchstone  of  a  preference. 

§  1283.  Giving  of  Check  or  Note  Not  Preference ;  but  Paying  of  It 

Is. — The  giving  of  the  debtor's  check  or  note  or  other  instrument  of  in- 
debtedness is  not  the  giving  of  the  preference :  but  it  is  the  payment  of  it 

268.  Compare,  analogously  (as  to  not  refusing  discharge).  In  re  Fitchard,  4 
A.  B.  R.  609,  103  Fed.  743  (D.  C.  N.  Y.).  Compare,  analogously  (as  to  not  re- 
fusing discharge),  In  re  Adams,  4  A.  B.  R.  696  (D.  C.  N.  Y.).  See  post,  §  1333. 
Compare,  analogously.  In  re  Howe  Security  Co.,  17  A.  B.  R.  181  (D.  C.  Ala.). 

263.  See  post,  this  subdivision,  "Sixth  Element  of  a  Preference;  Four  Months 
Limit,"  §  1370. 

Taking  of  possession  under  unrecorded  mortgage^ — whether  appropriation 
takes  effect  as  of  date  of  taking  possession  or  date  of  execution  of  mortgage: 
Effect  of  mortgage  to  cover  future-acquired  property,  acquired  during  the  four 
months  period:  See  Humphrey  v.  Tatman,  14  A.  B.  R.  74,  198  U.  S.  91  (reversing 
Tatman  v.  Humphreys,  12  A.  B.  R.  62,  184  Mass.  361). 

These  subjects  are  involved  in  previous  discussions  (ante,  §§  1139,  1140,  1209) 
as  to  the  Local  Law  governing  in  determining  the  Trustee's  title  as  the  suc- 
cessor of  creditors,  as  also  in  determining  his  title  as  conferred  by  the  peculiar 
provisions  of  the  Bankruptcy  Act. 

A  chattel  mortgage  executed  in  blank,  before  the  four  months  period,  but  not 
filled  in  with  the  amount  of  the  debt  until  within  the  four  months  period,  takes 
effect  only  from  the  date  of  the  filling  in,  and  is  a  preference.  In  re  Barrett,  6 
A.  B.  R.  48  (D.  C.  N.  Y.). 

264.  Bankr.  Act,  §  60  (a);  In  re  Pease,  4  A.  B.  R.  547  (Ref.  N.  Y.);  instance, 
In  re  Metzger  Toy  &  Novelty  Co.,  8  A.  B.  R.  307  (D.  C.  Ark.);  inferentiaHy, 
Wilson  Bros.-  v.  Nelson,  7  A.  B.  R.  143,  183  U.  S.  191. 
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out  of  the  bankrupt's  estate  that  is  the  preference  ;2^5  and  even  where  a 
purchaser  of  the  bankrupt's  stock  gave  his  note  to  the  creditor  as  part  of 
the  price  it  has  been  held  not  to  be  a  preference  until  paid. 

Compare,  instance,  Off  v.  Hakes,  15  A.  B.  R.  700,  142  Fed.  364  (C.  C.  A. 
Ills.) :  "The  appellant  has  not  been  paid  the  amount  of  the  note  which  con- 
stitutes the  alleged  preference,  and,  without  proof  of  other  circumstances  to 
charge  him  with  such  amount,  the  equitable  remedy  is  surrender  of  the  note, 
if  preferential,  and  not  its  assumed  value."  This  decision  seems  to  be  wron^ 
on  principle,  the  giving  of  the  note  was  part  of  the  consideration  paid  for  the 
transfer  and,  presumably,  pro  tanto,  diminished  the  money  payment. 

§  1284.  Payment  Actually  Made  Not  to  Be  Applied  to  Evade  Pref- 
erence Statute. — A  payment  actually  made  afterwards,  cannot  be  applied! 
on  an  unpaid  note  or  check  made  before  a  certain  invoice  was  sold  on  credit 
to  the  bankrupt,  so  as  to  entitle  the  creditor  to  offset  the  invoice  against 
the  payment  as  being  a  "subsequent  credit."^^® 

§  1285.  Payment  by  Bankrupt  of  Own  Note  Discounted  by  Cred- 
itor, a  Preference. — But  where  the  creditor  discounts  the  bankrupt's  note 
at  a  bank  its  payment  within  the  four  months  by  the  bankrupt  constitutes  a 
preference  to  the  creditor,  the  bankrupt's  estate  being  depleted  thereby. ^^'^ 

§  1286.  Return  of  Loan  Made  for  Specific  Purpose,  Not  Prefer- 
ence.^— The  return  of  a  loan  made  for  a  specific  purpose,  upon  the  purpose 
failing,  is  not  a  preference.^*** 

§  1287.  Discounting  of  Bankrupt's  Note,  Not  Preference. — And  the 

discounting  of  the  bankrupt's  note  by  a  third  party  does  not  constitute  a 
preference,  even  though  the  discount  money  is  applied  upon  the  bankrupt's- 
debt;  the  depletion  of  the  bankrupt  estate,  and  consequently  the  preference^ 
not  occurring  until  the  bankrupt  pays  the  note.^®^ 

265.  In  re  Lyon,  10  A.  B.  R.  25,  121  Fed.  723  (C.  C.  A.  N.  Y.,  affirming  al- 
though on  this  point  correcting,  7  A.  B.  R.  412).  In  this  instance  the  check  was 
post-dated  and  the  insolvency  was  proved  only  as  of  the  date  of  the  payment. 
In  re  Wolf  &  Levy,  10  A.  B.  R.  153,  122  Fed.  127  (D.  C.  Tenn.),;  In  re  Bailey,  7 
A.  B.  R.  26  (D.  C.  Vt.) ;  obiter,  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y. 
Sup.  Ct.  App.  Div.). 

266.  In  re  Bailey,  7  A.  B.  R.  26  (D.  C.  Vt.) :  Although  this  was  a  case  of  so- 
called  "innocent"  preference  not  cognizable  since  the  amendment  of  1903,  yet 
the  principle  decided  is  not  affected  by  the  amendment.  Coinpare  analogous 
principle  involved  in  Hackney  v.  Hargreaves  Co.  (Raymond  Bros.  Clark  Co.), 
13  A.  B.  R.  164,  68  Neb.  676.  Also  compare  analogous  principle  where  creditor 
applied  payments  on  nonpriority  part  of  his  claim  to  leave  priority  part  unpaid.. 
In  re  King  Co.,  7  A.  B.  R.  619  (D.  C.  Mass.). 

'267.    In  re  Matthews  &  Rosenkrans,  15  A.  B.  R.  721  (Ref.  Mass.). 

268.  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  107  Fed.  225  (D.  C. 
N.  Car.). 

,  £6C>.  Inferentially,  see  In  re  Lyon,  10  A.  B.  R.  25,  121  Fed.  123  (C.  C.  A.  N, 
v.);  compare  In  re  Meyer,  8  A.  B.  R.  598  (D.  C.  Tex.);  compare  In  re  Water- 
bury  Furn.  Co.,  8  A.  B.  R.  79,  114  Fed.  225  (D.  C.  Conn.);  contra.  In  re  Weiss- 
ner,  8  A.  B.  R.  177  (D.  C.  N.  Y.). 
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§  1288.  Payments  by  Sureties  and  Endorsers  of  Bankrupt,  Not 
Preferences. — Payments  by  sureties  and  endorsers  for  the  bankrupt,  of 
course,  do  not  constitute  preferences  and  need  not  be  surrendered  by  the 
creditor.2To  The  creditor  may  prove  his  claim  in  full,  and  if  his  dividends 
together  with  the  payments  received  from  sureties  or  endorsers  exceed  the 
total  amount  due,  he  "holds  the  excess  for  the  benefit  of  the  surety  or  en- 
dorser.^''^ 

§  1289.  Payment,  by  Maker,  of  Note  Discounted  by  Bankrupt. — 

Where  the  bankrupt  discounts  a  third  person's  note  at  the  bank,  the  mak- 
er's payment  of  it  when  due  does  not  constitute  a  preference :  the  bankrupt's 
estate  is  not  depleted.^'^^ 

But  if  the  insolvent  fund  is  depleted  by  the  payment  or  other  transfer,  it  is 
a  preference  although  third  parties  bound  as  sureties  for  the  same  debt 
would  have  paid  the  debt  anyway. ^''^ 

§  1290.  Depletion  of  Partnership  Assets  Where  Partnership  Not 
in  Bankruptcy  but  Assets  Being  Administered  in  Bankruptcy 
of  Member. — Where  partnership  property  is  being  administered  in 
the  individual  bankruptcy  proceedings  of  one  of  the  partners,  a 
mortgage  given  by  the  partnership  upon  partnership  property  that  would 
have  operated  as  a  preference  as  to  partnership  creditors  had  the  partner-" 
ship  been  in  bankruptcy,  will  not  be  affected  by  the  individual,  bankruptcy 
of  the  partner — the  individual  estate,  which  is  the  only  bankrupt  estate  in- 
volved, has  not  been  depleted.^^* 

§  1291.  Conversely,  Depletion  of  Individual  Estate  Not  Preference 
in  Partnership  Bankruptcy. — Liens  upon  the  individual  property  of  a. 
member  of  a  bankrupt  partnership  that  would  have  been  voidable  had  he^ 
been  individually  in  bankruptcy,  are  not  voidable  where  merely  the  partner- 
ship is  in  bankruptcy. 2^5 

Nevertheless,  the  property  of  the  partner  is  sub  modo  a  fund  for  cred- 
itors. 

§  1292.  Whether  Liens  upon  or  Other  Transfers  of  Exempt  Prop- 
erty, Preferences. — Whether  liens  upon  or  other  transfers  of  exempt 

270.  Swarts  v.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.); 
Doyle  V.  Milw.  Nat.  Bk.  (In  re  Harpke),  8  A.  B.  R.  535  (C.  C.  A.  Wis.). 

271.  Swarts  v.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.). 

272.  Dressel  v.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  107  Fed.  225  (D.  C- 
N.  Car.). 

273.  Swarts  v.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.). 

274.  McNair  v.  Mclntyre,  7  A.  B.  R.  638,  113  Fed.  113  (C.  C.  A.  N.  C),  re- 
versing In  re  Sanderlin,  6  A.  B.  R.  384.  But  compare.  In  re  Keller,  6  A.  B.  R. 
334,  109  Fed.  118  (D.  C.  Iowa),  which  was  also  a  case  where  a  partner  on  dis- 
solution of  partnership  assumed  firm  debts  and  afterwards  went  into  bank- 
ruptcy: a  payment  by  the  firm  that  would  have  been  a  preference  had  the  firm 
been  in  bankruptcy  was  held  to  be  a  preference  as  to  the  bankrupt  partner. 

275.  Impliedly.  In  re  Lehigh  Lumber  Co..  4  A.  B.  R.  221,  101  Fed.  216  (D. 
C.  Pa.). 
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property  constitute  preferences  or  not,  since  they  do  not  diminish  the  cred- 
itor's assets  (exempt  property  not  belonging  to  the  trustee),  is  not  de- 
cided.276 

§  1293.  Transfers  of  or  Liens  on  Property  That  Might  Have  Been 
Claimed  Exempt  but  Not  Claimed.— Transfers  of,  or  liens  upon  property 
that  might  have  been  claimed  as  exempt  but  is  not  so  claimed,  are  none  the 
less  on  that  account  preferences. ^'^'^ ' 

§  1294.  Property  Transferred  to  Be  Such  as  Otherwise  Would 
Have  Belonged  to  Estate.— The  property  transferred  must  have  been 
such  as  otherwise  would  have  belonged  to  the  estate,  else  there  can  be  no 
depletion  of  the  trust  fund.  Thus,  although  preferences  may  be  given  after 
the  filing  of  the  petition  and  before  adjudication  (§  60a),  yet  they  may  only 
be  accomplished  as  to  property,  qr  its  proceeds,  that  was  in  existence  at  the 
time  of  the  filing  of  the  petition  and  that  might  then  have  been  transferred 
by  some  means  or  levied  on  and  sold  under  judicial  process. 

§  1295.  Mere  Exchanges  of  Property,  Changes  in  Form  and 
Transfers    Based    on    Present    Consideration,    Not    Preferences. 

— "A  fair  exchange  is  no  robbery."  Mere  exchanges  of  property 
and  changes  in  its  form,  as,  likewise,  transfers  of  it,  for  which  are 
received  at  the  same  time,  assets  of  equal  value,  do  not  deplete  the  estate 
nor  constitute  a  basis  of  preference. ^^s 

City  Nat'l  Bk.  of  Greenville  v.  Bruce  (Bank  v.  Bruce),  6  A.  B.  R.  311,  109 
Fed.  69  (C.  C.  A.  S.  Car.) :  "This  paragraph  (§  60  (a)  )  refers  to  existing  debts 
as  distinguished  from  a  security  or  lien  given  upon  the  bankrupt  estate  to 
raise  ready  money  whereby  the  value  of  the  estate  is  increased  to  the  extent 
of   the   amount   raised." 

In  re  Manning,  10  A.  B.  R.  503,  133  Fed.  180  (D..C.  S.  C.) :  "There  is  nothing 
in  the  Bankrupt  Law  which  forbids  an  exchange  of  securities,  and  if  a  person, 
even  while  insolvent,  makes  such  exchange  as  will  not  diminish  the  value  of 
his  estate,  it  is  unimpeachable." 

In  re  Shepherd,  6  A.  B.  R.  725  (D.  C.  Ills.):  "The  mere  exchange  of  securi- 
ties within  four  months  is  not  a  preference  within  the  meaning  of  the  Bank- 
rupt Law;  the  reason  being  that  the  exchange  takes,  nothing  from -the  other 
creditors." 

In  re  Cliflford,  14  A.  B.  R.  383,  136  Fed.  475  (D.  C.  Iowa):  "And  for  such 
part  of  the  mortgage  the  bankrupt  then  received  a  present  consideration,  and 
his  estate  was  not  diminished  nor  the  rights  of  any  of  his  then  existing  creditors 
impaired  in  the  least." 

[1867]  Sawyer  v.  Turpin,  91  U;  S.  114:  "The  mortgage  covered  the  same 
property.     It  embraced  nothing  more.     It  withdrew  nothing  from  the  control 

276.  See,  analogously  as  to  liens  by  legal  proceedings  on  exempt  property, 
§  1100,  et  seq. 

277.  Obiter,  In  re  Schuller,  6  A.  B.  R.  278,  108  Fed.  591  (D.  C.  Wis.). 

278.  In  re  Cutting,  16  A.  B.  R.  753,  148  Fed.  388  (D.  C.  N.  Y.) ;  In  re  Nicholas, 
10  A.  B.  R.  291  (D.  C.  N.  Y.),  in  which  case  an  exchange — under  the  terms  of 
the  bankrupt's  contract — of  old  goods  for  new  goods  (eight  old  ones  for  seven 
new  ones)  was  held  not  a  preference.  See  post,  "Third  Element  of  Prefer- 
ence," §  1320. 
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of  the  bankrupt,  or  from  the  reach  of  the  bankrupt's  creditors,  that  had  not  been 
withdrawn  by  the  bill  of  sale.  Giving  the  mortgage  in  lieu  of  the  bill  of  sale, 
as  was  done,  was  therefore  a  mere  exchange  in  the  form  of  the  security.  In  no 
sense  can  it  be  regarded  as  a  new  preference.  The  preference,  if  any,  was 
obtained  on  the  15th  of  May,  when  the  bill  of  sale  was  given,  more  than  four 
months  before  the  petition  in  bankruptcy  was  filed.  It  is  too  well  settled  to  re- 
<juire  discussion  that  an  exchange  of  securities  within  the  four  months  is  not 
a  fraudulent  preference  within  the  meaning  of  the  bankrupt  law,  even  when 
the  creditor  and  the  debtor  know  that  the  latter  is  insolvent,  if  the  security  given 
up  is  a  valid  one  when  the  exchange  is  made,  and  if  it  be  undoubtedly  of  equal 
value  with  the  security  substituted  for  it." 

§  1296.  Net  Result  after  Becoming  Insolvent  and  within  Pour 
Months,  the  Test. — If  the  net  result  of  the  transactions  between  the 
debtor  and  creditor  during  the  period  of  insolvency  and  within  the  four 
months  of  the  bankruptcy  has  been  to  increase  rather  than  to  diminish  the 
trust  fund  of  the  creditors,  such  creditor  has  not  received  a  greater  per- 
centage of  his  claim  out  of  the  insolvent  estate  than  some  other  creditor  of 
the  same  class,  and  there  is  therefore  no  preference.^'''* 

Jaquith  w.  Alden,  9  A.  B.  R.  776,  189  U.  S.  78:  "In  the  present  case  all  the 
rubber  was  sold  and  delivered  after  the  bankrupt's  property  had  actually  become 
insufficient  to  pay  their  debts,  and  their  estate  was  increased  in  value  thereby 
to  an  amount  in  excess  of  the  payments  made.  The  account  was  a  running 
account,  and  the  efifect  of  the  payments  was  to  keep  it  alive  by  the  extension 
of  new  credits,  with  the  net  result  of  a  gain  to  the  estate  of  $546.89,  and  a  loss 
to  the  seller  of  that  amount,  less  such  dividends  as  the  estate  might  pay.  In 
these  circumstances  the  payments  were  no  more  preferences  than  if  the  pur- 
chases had  been  for  cash,  and,  as  parts  of  one  continuous  bona  fide  transaction. 
The  law  does  not  demand  the  segregation  of  the  purchases  into  independent 
items  so  as  to  create  distinct  pre-existing  debts,  thereby  putting  the  seller  in  the 
same  class  as  creditors  already  so  situated,  and  impressing  payments  with  the 
character  of  the  acquisition  of  a  greater  percentage  of  a  total  indebtedness  thus 
made  up." 

Cans  V.  Ellison,  8  A.  B.  R.  153,  114  Fed.  734  (C.  C.  A.  Pa.):  "Upon  the 
true  interpretation  of  paragraph  'a'  of  §  60,  the  preference  in  such  case  as  this 
is  the  net  gain  to  the  creditor  upon  the  transactions  between  him  and  the  debtor. 
The  net  'balance  in  favor  of  the  creditor  is  the  real  preference  under  the  law. 
For  only  to  the  extent  of  such  net  gain  does  the  creditor  'obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditors  of  the  same  class.'  And  so,  on  the 
other  hand,  only  to  the  amount  of  the  net  gain  to  the  creditor  is  the  estate  of 
the  debtor  impaired.  If,  then,  a  creditor  innocently  preferred  has  given  return 
credits  afterwards  he  has  surrendered  his  preference  to  the  extent  of  such 
return  credits.  To  effectuate  justice)  both  sides  of  the  account  are  to  be  con- 
sidered in  the  case  of  a  creditor  who  innocently  has  received  preferences,  and 
afterwards  in  good  faith  has  given  the  debtor  further  credit,  without  security, 

279.  In  re  King  Co.,  7  A.  B.  R.  619  (D.  C.  Mass.,  citing  Jourdan-Dickson  v. 
Wyman,  7  'A.  B.  R.  186,  111  Fed.  726,  C.  C.  A.  Mass.) ;  Morey  Mercantile  Co. 
V.  Schiffer,  7  A.  B.  R.  670,  114  Fed.  447  (C.  C.  A.  Colo.) ;  In  re  Sagor  &  Bro.,  9 
A.  B.  R.  361,  131  Fed.  658  (C.  C.  A.  N.  Y.);  Kimball  v.  Rosenbaum  Co.,  7  A.  B. 
R.  718,  114  Fed.  85  (C.  C.  A.  Ark.).  See  further,  as  to  this  rule,  post,  "Subject 
of  Offsets  of  New  Credits  against  Preferences,"  §  1419;  also  see  "Eighth  Ele- 
ment of  a  Preference,"  post,  §  1386. 
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for  property  which  has  become  a  part  of  the  debtor's  estate.  Otherwise  it  is 
plain  that  such  innocently  preferred  creditor  would  be  compelled  to  surrender 
his  preference  a  second  time  before  he  could  prove  his  claim  against  the  bank- 
rupt's estate."  Although  this  case  was  decided  as  to  "innocent"  preferences, 
so-called,  before  the  Amendment  of  ,1903,  the  reasoning  is  still  applicable. 

Peterson  v.  Nash,  7  A.  B.  R.  181,  112  Fed.  311  (C.  C.  A.  Minn.) :  "The  giving: 
and  receiving,  under  such  circumstances,  may  properly  enough  be  regarded  as  one 
transaction,  resulting  not  in  a  preferential  payment  to  the  creditor,  but,  in 
reality,  in  the  creation  of  an  indebtedness  in  favor  of  the  creditor  for  the 
difference  between  the  two.'' 

In  re  Geo.  M.  Hill  Co.,  13  A.  B.  R.  221,  120  Fed.  315  (C.  C.  A.  Ills.) :  "We 
think  that  in  stating  the  accounts  between  the  parties,  within  the  rule  declared 
in  Jacquith  v.  Alden,  all  the  transactions  between  the  parties  must  be  included, 
and  that  we  are  not  limited  to  an  account  as  it  is  stated  or  was  kept  by  the 
bank,  because  we  are  to  inquire,  whether  the  net  result  of  the  transaction  was 
to  increase  or  decrease  the  estate  of  the  bankrupt.  If  the  account  was  stated 
including  that  amount,  there  remains  no  question  that  the  net  result  of  the 
dealings  was  to  decrease  the  bankrupt's  estate,  and  that  the  bank  is  therefore 
chargeable  with  the  amount  of  that  net  decrease  as  a  condition  of  proving  its. 
claim." 

§  1297.  Deposits  in  Bank  Subject  to  Check. — Deposits  in  bank,  sub- 
ject to  check  and  not  made  to  apply  in  payment  of  a  debt,  are  not  prefer- 
ences, though  subsequently  offset  by  the  bank  against  a  debt  owed  it  by  the 
depositor.  The  deposit  creates  a  corresponding  credit  against  which 
checks  may  be  drawn — the  estate  is  not  depleted  by  the  making  of  the  de- 
posit, and  the  subsequent  offsetting  by  the  bank  does  not  constitute  later  a 
"transfer"  by  the  bankrupt.^^o 

West  V.  Bk.  of  Lahoma,  16  A.  B.  R.  738,  16  Okla,  508:  "The  Bank  of  I^ahoma, 
as  shown  by  the  averments  in  the  petition,  loaned  to  Streich  the  sum  of  $1,800, 
and  Streich  executed  his  promissory  note  to  the  bank  for  said  amount.  The 
bank  gave  him  credit  on  deposit  account  for  the  proceeds  of  the  loan.  The 
bank  then  became  his  debtor  to  the  amount  of  the  deposit.  He  became  the 
debtor  to  the  bank  in  the  amount  of  the  iiote.  The  deposit  was  subject  to 
check,  and  the  transcript  of  account  from  the  bank's  books,  which  accompanies 
the  petition  as  an  exhibit,  shows  that  the  bank  paid  out  on  his  check  $500  of 
the  deposit  before  the  note  matured.  On  the  date  the  note  fell  due  Streich  had 
on  deposit  of  the  original  sum  borrowed  $1,300,  and  the  bank  applied  this  sum 
on  his  note,  and  gave  him  credit  for  payment  of  that  sum,  and  charged  the 
same  to  him  on  the  account.  The  deposit  in  the  first  instance  did  not  create 
a  preference  in  favor  of  the  bank,  for  the  reason  that  the  bank  became  his 
debtor  for  the  full  amount  of  the  deposit.  His  available  assets  were  not 
diminished  by  the  deposit  in  the  bank,  and  his  other  creditors  of  the  same 
class  were  in  as  good  a  position  as  they  were  before.  These  mutual  transac- 
tions brought  about  the  exact  conditions  mentioned  in  §  68a,  a  case  of  mutual 

280.  See  post,  this  subdivision,  "Fifth  Element  of  Preference^Transfer,"' 
§  1341;  N.  Y.  County  Nat.  Bk.  v.  Massey,  11  A.  B.  R.  42,  192  U.  S.  138;  In  re 
Philip  Semmer  Glass  Co.,  L't'd,  14  A.  B.  R.  25,  135  Fed.  77  (C.  C.  A.  N.  Y., 
affirming  11  A.  B.  R.  665);  In  re  Geo.  M.  Hill  Co.,  12  A.  B.  R.  221,  120  Fed.  3ir> 
(C.  C.  A,  Ills.);  instance,  In  re  Medaris-Vine  Carriage  Co.,  17  A.  B.  R.  879  (Ref. 
Ohio);  In  re  Scherzer,  12  A.  B.  R.  451,  130  Fed.  631  (D.  C.  Iowa). 
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debts  and  mutual  credits  between  the  estate  of  the  bankrupt, and  the  cred- 
itor, and  after  the  adjudication  the  bank  would  have  been  entitled  to  have 
had  set  off  the  amount  of  Streich's  deposit  against  the  amount  due  on  his 
note  to  the  bank,  and  the  right  to  have  the  balance  allowed  against  the  estate." 

But,  of  course,  if  it  was  agreed  that  the  subsequent  deposits  should  be 
applied,  as  they  were  made,  upon  pre-existing  overdrafts  or  other  debts, 
then  they  would  not  constitute  simply  "offsets"  but  would  amount  to 
"preferences. "^*i 

§  1298.  Surplus  of  Collateral  Applied  by  Pledgee  on  Other  Claims. 

— Where  the  lienholder  appropriates  the  equity  and  applies  it  to  another 
and  pre-existing  debt,  as  by  selling  the  security  for  more  than  the  debt  se- 
cured and  applying  the  surplus  on  another  debt,  the  appropriation  of  the 
equity  by  virtue  of  a  "banker's  lien"  constitutes  a  preference,^*^  the  lien  be- 
ing in  the  contemplation  of  both  parties  at  the  time  of  the  pledging. 

§  1299.  Any  Kind  of  Property  May  Be  Subject  to  Preference. — ^Any 
kind  of  transferable  property  may  be  the  subject  of  a  preferential  transfer, 
so  long  as  it  depletes  the  estate. ^^^  • 

As  noted,  ante,  §  1280,  the  performance  of  labor  in  payment  of  a  debt  is 
not  a  transfer  of  property  nor  does  it  deplete  the  estate. 

§  1300.  Any  Method  of  Depleting  Assets,  Sufficient:  Indirect 
Preferences. — Any  method  of  depleting  the  insolvent  fund  is  sufficient:  a 
preference  may  be  accomplished  indirectly.^s* 

In  re  Beerman,  7  A.  B.  R.  431,  434,  112  Fed.  663  (D.  C.  Ga.) :  "If  transac- 
tions of  this  sort  are  to  be  permitted,  then,,  instead  of  a  creditor  taking  a 
mortgage  himself,  when  a  debtor  is  in  failing  circumstances,  he  will  get  some 
one  else  to  advance  the  money,  agreeing  that  the  person  ad-vancing  the  money 
shall  suffer  no  loss,  and  thereby  obtain  by  indirection  a  preference  which  he 
would  be  unable  to  get  if  he  had  acted  directly  vjfith  the  debtor." 

Crooks  V.  Bank,  3  A.  B.  R.  243,  46  N.  Y.  App.  Div.  339:'  "It  is  the  result 
or  effect  of  the  act  done  which  is  declared  against,  not  the  manner  nor  method 
by  which  it  is  done.  No  matter  how  circuitous  the  method  may  be  if  the  effect 
of  the  transfer  of  property,  etc." 

281.  Obiter,  Bank  t/.' Sandheim,  16  A.  B.  R.  866  (C.  C.  A.  Penn.);  contrs, 
obiter,  Tomlinson  v.  Bk.  of  Lexington,  16  A.  B.  R.  632  (C.  C.  A.  N.  Car.), 

282.  Inferentially,  In  re  Belding,  8  A.  B.  R.  718  (D.  C.  Mass.).  See  post,  § 
1372. 

283.  Stern,  Falk  &  Co.  v.  Trust  Co.,  7  A.  B.  R.  305,  112  Fed.  501  (C.  C.  A.  Ky.). 
Instance,  Troy  Wagon  Wks.  v.  Vastbinder,  12  A.  B.  R.  352,  130  Fed.  232  (D. 

C.   Penna.) :_  Transfer   of   notes    given    to   bankrupt   on   sale    of   goods    falsely 
claimed  by  him  to  have  been  left  on  consignment. 

Instance,  Dickinson  v.  Security  Bk.  of  Richmond,  6  A.  B.  R.  551  (C.  C.  A. 
Va.) :  Return  of  note  of  third  person  transferred  to  creditor  to  apply  on  bank- 
rupt's debt. 

284.  Compare,  to  same  effect  but  relative  to  act  of  bankruptcy,  In  re  McGee 
S  A.  B,  R.  262,  105  Fed.  895 '(D.  C.  N.  Y.).  Compare,  to  same  effect,  but  rel-itive 
;o  act  of  bankruptcy,  Goldman  v.  Smith,  1  A.  B.  R.  266,  93  Fed.  182  (D.  C.  Ky.). 
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§  1301.  Purchaser  from  Bankrupt  Using  Purchase  Price  to 
Pay  Off  Preferential  Liens.— Thus,  where  the  purchaser  of  the  bank- 
rupt's real  estate  uses  the  purchase  price  in  paying  off  judgment  liens  suf- 
fered within  the  four  months,  he  depletes  the  estate  thereby  and  causes  a 
preference. 

Benjamin  v.  Chandler,  15  A.  B.  R.  443,  143  Fed.  243  (D.  C.  Pa.):  "It  does 
not  matter  that  the  bankrupt  does  not  himself  pay  it.  That  is  not  to  be  ex- 
pected from  a  failing  debtor,  and  might  never  in  consequence  be  realized. 
Neither  does  execution  have  to  be  issued.  The  lien  obtained  by  virtue  of  the 
judgment,  whereby  payment  is  secured  out  of  the  property,  is  a  sufificient 
enforcement  .of  it  within  the  meaning  of  the  law.  Neither  does  it  change  the 
character  of  the  transaction,  that  payment  is  made  by  a  purchaser  from  the 
bankrupt  who  appropriates  the  price  he  was  to  pay  in  clearing  off  the  liens, 
in  order  to  have  an  unencumbered  title.  The  significant  thing  is,  that,  by  virtue 
of  the  judgment  which  was  given  him  for  his  debt,  the  creditor  is  paid  out  of 
the  property  of  the  bankrupt,  while  others  not  so  favored  have  to  wait.  There 
can  be  no  question  that,  if  this  was  effected  through  the  medium  of  a  sheriff's 
sale,  it  would  amount  to  a  preference,  and  there  is  no  essential  difference  that 
the  sale  is  private.  Otherwise,  by  a  mere  disposition  of  his  property  to  a 
third  party,'  after  coveririg-  it  with  judgments;  a  failing  debtor  could  prefer  and 
make  them  all  good,  ^he  law  permits  no  such  evasion  of  its  terms.  Thespay- 
ment  of  a  judgment,  secured  in  this  way,  is  as  much  an  enforcement  of  it  as  if 
execution  issued  and  levy  were  made.  By  whomever  paid,  it  comes  out  of  the 
property  of  the  bankrupt,  against  which  it  is  a  lien,  and  that  is  enough." 

§  1302.  Return  of  Goods  to  Seller  Where  No  Right  of  Re- 
scission Exists,  Preference. — Thus,  the  return  of  goods  to  the 
seller  on  account  of  the  buyer's  insolvency,  will  constitute  a  preference, 
if  title  had  actually  passed  and  no  right  of  rescission  existed  ;2®5  but  will 
not  be  a  preference  if  the  right  to  rescind  the  sale  for  fraud  exists. 

Silberstein  v.  Stahl,  4  A.  B.  R.  636  (N.  Y.  Sup.  Ct.) :  "The  bankrupt  law  of 
1898  would  be  very_inefifective  to  protect  the  rights  of  creditors  generally,  and 
secure  equality  of  distribution  of  the  assets  of  an  insolvent  debtor,  if  each 
creditor  who  was  lucky  enough  to  find  some  of  his  goods  on  hand  could  take 
them,  thus  disposing  of  all  the  stock  which  was  available  for  payment  of  any 
debts,  and  leaving  the  creditors  whose  merchandise  had  been  entirely  parted 
with  by  the  debtor  wholly  unprotected;  it  would  be  equally  as  ineffective  if  the 
insolvent  debtor  could  transfer  his  property  to  favored  creditors,  under  the 
claim  that  the  trustee  took  no  title  to  such  property." 

§  1303.  Transfers  to  Indemnify  Sureties  and  Other  Indirect  Pref- 
erences.^^^ — Transfers  to  indemnify  sureties  may  be  an  indirect  means  of 

285.  Inferentially,  Lumber  Co.  v.  Taylor,  14  A.  B.  R.  231,  137  Fed.  331  (C.  C. 
A.  Penn.);  Plummer  v.  Myers,  14  A.  B.  R.  805,  137  Fed.  660  (D.  C.  Penn.);  im- 
pliedly, Silvey  &  Co.  v.  Tift,  17  A.  B.  R.  9,  123  Ga.  804.  Also  see  post,  §  1307. 
As  to  pleadings  in  such  cases,  see  post,  "Pleadings  in  Action  to  Recover  Prefer- 
ences," §  1761,  et  seq. 

286.  Other  Instances  of  Indirect  Preferences. — 1.  Transfer  of  notes  taken  on 
resale  by  bankrupt  of  goods  claimed  to  have  been  left  on  consignment:  but  in 
reality  not  left  on  consignment  but  sold  to  him  originally.  Troy  Wagon  Wks. 
V.  Vastbinder,  13  A.  B.  R.  352,  130  Fed.  233  (D.  C.  Perm.). 

3.    Purchaser  from  bankrupt  using  purchase  price  to  pay  off  judgment  lien 


§  1303  truste;e;'s  title  and  right  to  assets.  765 

suffered  thereon  within  the  four  months.     Benjamin  v.  Chandler,  15  A.   B.  R. 
443,  142  Fed.  342  (D.  C.  Penn.). 

3.  Creditor,  instrumental  in  effecting  sale  of  bankrupt's  business  procuring 
assumption  of  his  own  debt  by  purchaser  as  part  of  the  transaction,  receive* 
an  indirect  preference.  Opp  v.  Hakes,  15  A.  B.  R.  696,  142  Fed.  364  (C.  C.  A. 
Ills.). 

4.  Return  of  Roods  to  seller  on  pretended  rescission  of  sale  by  seller  where 
no  right  of  rescission  exists.  Silberstein  v.  Stahl,  4  A.  B.  R.  626  (N.  Y.  Sup. 
Ct.);  inferentially,  Lumber  Co.  v.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321  (C.  C. 
A.  Penn.). 

5.  General  assignment  for  benefit  of  those  creditors  only  who  assent  thereto. 
In  re  Harson  Co.,  11  A.  B.  R.  514  (D.  C.  R.  I.). 

6.  Giving  orders  on  third  person  in  payment  of  a  pre-existing  debt  may  be  a 
preference.  In  re  Dundas,  7  A.  B.  R.  129,  111  Fed.  500  (D.  C.  Vt.) ;  In  re  Hines, 
16  A.  B.  R.  495,  144  Fed.  142  (D.  C.  Penn.). 

7.  Transfer  to  liquidator  to  pay  all  creditors  assenting  to  the  liquidation  is  a 
preference  to  those  assenting.  In  re  Wertheimer,  6  A.  B;  R.  187  (Ref.  N.  Y.); 
In  re  Wertheimer,  6  A.  B.  R.  756  (D.  C.  N.  Y.). 

8.  Leasing  to  a  creditor  a  manufacturing  establishment  to  pay  himself  from 
the  profits  of  operation.  Carter  v.  Goodykoontz,  2  A.  B.*R.  234,  94  Fed.  108  (D. 
C.  Ind.). 

9.  Assignment  of  claim  tainted  with  a  preference,  to  the  purchaser  of  the 
bankrupt's  assets  for  use  as  offset  to  the  purchase  price;  under  arrangement 
whereby  such  purchaser, offers  to  satisfy  such  account  and  assume  such  liability, 
contingent  upon  the  purchase  of  the  bankrupt's  property,  and  the  purchaser  re- 
serves from  the  purchase  price  an  amount  sufficient  to  satisfy  the  same.  Hack- 
ney v:  Hargreaves  Bros.,  13  A.  B.  R.  164,  3  Neb.  676  (reversing  Hackney  v. 
Raymond  Bros.  Clarke  Co.,. 10  A.  B.  R.  313). 

16.  Transfer  to  any  one  who  had  guaranteed  overdrafts  of  the  bankrupt  and 
had  subsequently  paid  the  overdrafts.  This  was,  however,  a  case  of  a  preference 
as  an  act  of  bankruptcy,  not  as  a  recoverable  preference.  Goldman  v.  Smith,  1 
A.  B,  R.  266,  93  Fed.  182  (D.  C.  Ky.). 

11.  Clearing  house  association  is  the  agent  of  each  constituent  bank,  such 
that  on  recalling  the  checks  presented  by  the  bankrupt  bank  on  the  day  of  its 
failure  it  holds  the  resultant  fund  for  the  benefit  of  all  and  cannot  appropriate 
it  to  the  use  of  any  particular  creditor  bank.  Rector  v.  City  Deposit  Bk.  Co.,  15 
A.  B.  R.  336,  200  U.  S.  405. 

12.  Payment  of  rent  as  part  of  a  device  to  prefer.  In  re  Lange,  3  A.  B.  R. 
231,  97  Fed.  197  (D.  C.  N.  Y.) :  "Payment  of  rent  for  leased  premises  where 
business  is  carried  on  is  not  usually  a  preference,  but  circumstances  may  render 
it  such.  *  *  *  This  will  be  the  case  where  *  *  *  the  rent  was  Miid  for  the 
p.urpose  of  continuing  the  business  and  that  new  debts  were  incurred,  but  that 
the  proceeds  of  the  business  were  not  applied  to  the  payment  of  debts,  but  were 
secreted  by  the  alleged  bankrupt."  This  case,  however,  exhibits-  rather  a  fraudu- 
lent scheme  than  a  preferential  payment. 

Other  instances,  apparently  of  indirect  preferences,  but  held  not  to  be  such: 

1.  Bankrupt  removed  from  trusteeship  on  account  of  defalcation;  ordered  by 
court  to  inake  good  the  defalcation:  transfers  his  store  stock  to  wife  who  mort- 
gages same  and  also  her  own  property  to  raise  the  money  to  save  husband  from 
disgrace:  held  not  a  preference  because  person  to  whom  payment  was  made 
was  not  a  creditor.  Fry  v.  Pennsylvania  Trust  Co.,  5  A.  B.  R.  51  (Sup.  Ct. 
Penn.). 

2.  Insolvent  debtor  giving  his  attorney  money  to  effectuate  a  preference  but 
attorney  giving  his  own  check  to  the  creditor  for  sum  in  excess.  Upson  v.  Mt. 
Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.). 

3.'  Construction  Co.  by  arrangement  with  a  storekeeper  deducting  amounts 
of  supplies  furnished  laborers,  out  of  pay  roll,  and  sending  check  for  same  to 
storekeeper,  suddenly  stops  sending  checks  to  the  storekeeper  although  still 
deducting  from  wages  enough  to  pay  for  the  supplies:  held,  an  offset  and  not 
a  preference.  Western  Tie  &  Timber  Co.,  13  A.  B.  R.  447,  196  U.  S.  502,  re- 
versing 12  A.  B.  R.  Ill  (C.  C.  A.  Ark.). 

4.  One  partner  selling  out  to  the  other  who  thereupon  goes  into  bankruptcy, 
attempting  thereby  to  convert  from  assets  into  individual  assets:  held,  not  a 
preference  to  individual  creditor  but,  rather,  that  individual  creditors  are  not 
entitled  to  share  in  old  firm  assets  until  firm  creditors  are  satisfied,  being  a  case 
of  marshaling  partnership  and  individual  estates  under  Sec.  5  and  not  a  case 
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making  a  preference  ;2*'''  thus,  an  assignment  of  money  due  on  a  building 
contract  as  indemnity  to  an  accommodation  indorser  may  be  a  preference's^ 

§  1304.  Second  Element  of  a  Preference — The  Claim  upon  Which 
the  Preferential  Transfer  Is  Made  Must  Have  Been  the  Claim  of  a 
Creditor^Preference  Implies  Advantage  Accruing  by  the  Transfer 
to  a  "Creditor." 

§  1305.  Preferential  Transfer  to  Be  Distinguished  from  Fraud- 
ulent Transfer. — If  the  claim  is  fraudulent  or  fictitious,  the  transfer  is  not 
a  preference  but  is  a  fraudulent  transfer.'^^ 

§  1306.  Paying  Off  Liens  on  Exempt  Property — When  Not  Prefer- 
ence.— Paying  off  Ifens  on  exempt  property  within  four  months  of  bank- 
ruptcy, while  the  debtor  is  insolvent  or  otherwise  converting  nonexempt 
property  into  exempt  property,  will  not  entitle  creditors  to  subrogaf,ion  to 
the  liens.  The  one  receiving  with  knowledge  the  benefit,  is  not  a  creditor 
but  is  the  bankrupt  himself.'^" 

§  1307.  Return  of  Goods  to  Seller  Where  Right  of  Rescission  Ex- 
ists, Not  Preference. — Where  a  seller  has  the  right  to  rescind  a  sale  and 
recover  the  goods,  such  right  being  predicated  upon  the  failure  of  the  title 
to  pass  for  lack  of  meeting  of  minds,  a  return  of  such  goods  will  not  con- 
.stitute  a  preference;  for  the  seller  thereby  is  declared  never  to  have  been  a 
creditor  for  the  goods  and  title  to  them  is  not  in  the  bankrupt.'^! 

But  of  course,  where  such  right  did  not  exist,  the  return  of  the  goods 
would  constitute  a  preference. 

§  1308.  One  Benefited  Must  Hold  Provable  Claim,  Else  Not  Pref- 
erence.— A  transfer  or  judgment  to  constitute  a  preference  must  operate 
to  give  a  "creditor"  a  greater  percentage  of  his  claim  than  other  creditors. '92 
Now,  "creditor''  is  defined  by  §  1  (9)  to  include  anyone  who  owns  a  demand 
■or  claim  provable  in  bankruptcy.    Hence  it  necessarily  follows,  that  where 

of  preference  under  §  60.     In  re  Denning,  8  A.  B.  R.  136,  114  Fed.  219  (D.  C. 
Mass.). 

5.  Stockbroker  turning  over  stock  to  customer  on  latter  paying  up:  held  no 
diminution  of  stockbroker's  estate  because  customer  owned  stock  and  simply 
redeemed  from  the  broker's  lien.  Richardson  v.  Shaw,  16  A,  B.  R.  843,  147  Fed. 
■659  (C.  C.  A.  N.  Y.,  affirmed  in  16  A.  B.  R.  376) ;  Richardson  v.  Shaw,  16  A.  B. 
R.  876  (D.  C.  N.  Y.,  affirming  16  A.  B.  R.  842). 

287.  Crandall  v.  Coates,  13  A.  B.  R.  712,  133  Fed.  965  (D.  C.  Iowa). 

288.  In  re  O'Donnell,  12  A.  B.  R.  621,  131  Fed.  150  (D.  C.  Mass.). 

289.  See  ante,  §  113;  post,  §  1397. 

290.  Apparently,  In  re  Wilson,  10  A.  B.  R.  524,  123  Fed.  20  (C.  C.  A.  Calif.); 
contra.  In  re  Boston,  3  A.  B.  R.  388  (D.  C.  Neb.). 

291.  See  ante,  §  1302. 

292.  Bankr.  Act,  §  60  (a).  As  to  what  are  provable  claims,  see  ante,  chaptci 
XXl. 
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"the  one  benefited  does  not  hold  a  provable  claim,  a  preference  has  not  been 
given.  And  the  date  of  the  filing  of  the  bankruptcy  petition  fixes  the  status 
of  the  creditor's  claim.^^s 

§  13G9.  Payments  or  Other  Transfers  on  Claims  for  Personal  In- 
jury, etc.,  Not  Preferences. — Thus,  payments  or. other  transfers  to  per- 
,  sons  holding  claims  for  personal  injuries  are  not  transfers  to  "creditors," 
within  the  meaning  of  the  Act,  and  do  not  constitute  preferences. ^^^ 

The  making  good  of  a  defalcation  has  been  held  not  to  be  a  preference  ;2*'' 
jet,  the  claim  on  the  defalcation  certainly  was  a  provable  debt,  for  the  tort 
was  waivable  and  the  claim  could  have  been  presented  excontrartu.^^* 

§  1310.  Payments  or  Other  Transfers  Enuring  to  Benefit 
■of  Sureties,  Endorsers,  etc.,  of  Bankrupt,  Even  before  Prin- 
■cipal's  Default  or  before  Payment  by  Sureties — Preferences. — Thus, 
■on  the  other  hand,  payments  or-pther  transfers  to  sureties,  endorsers,  etc., 
or  enuring  to  their  benefit,  may  be  preferences  te  them  even  before  the- 
bankrupt  principal's  default  and  before  any  payment  by  the  surety  or  en- 
dorser; for  sureties,  endorsers,  etc.,  are  "creditors"  from  the  signing  of 
the  obligation  and  before  default  by  the  principal  or  payment  by  the 
surety.2*'^ 

§  1311.  Payment  or  Other  Transfer  to  Present  Owner  of 
Claim,  Preference  to  Both  Present  Owner  and  Also  to  Transfer- 
ror,  if  Transferror  Remains  Bound  as  Surety  or  Endorser. — The 

payment  of  the  bankrupt's  note^  to  the  endorsee  of  the  original  creditor,  or 
to  the  present  owner,  may  constitute  a  preference  to  the  endorsee  or  original 
creditor  as  of  the  date  of  the  payment,  notwithstanding  the  benefit  of  the 
payment  may  enure  also  to  a  surety  or  endorser. 

In  re  Geo.  M.  Hill  Co.,  12  A.  B.  R.  221,  120  Fed.  315  (C.  C.  A.  Ills.) :  "It  is 
insisted  by  the  appellant  that  payment  by  the  bankrupt  of  notes  given  by  it  to 
third  parties  and  discounted  by  the  bank  were,  under  the  law,  preferential 
payments   to   those   for  whom  the   bank   discounted   the   notes,   and   were   not 

293.  See  ante,  §§  629,  669. 

294.  See  ante,  chapter  XXI,  "Claims  Ex  Delicto,"  §  635. 

295.  Pry  v.  Pennsylvania  Trust  Co.,  5  A.  B.  R.  51  (Sup.  Ct.  Penn.). 

296.  See  ante,  §  636,  and  post  under  subject  of  "Discharge,"  §  2733. 

297.  In  re  Stout,  6  A.  B.  R.  505,  109  Fed.  794  (D.  C.  Mo.),  quoted,  ante,  §  644; 
Livingston  v.  Heineman,  10  A.  B.  R.  39,  120  Fed.  787  (C.  C.  A.  Ohio,  reversing 
In  re  New,  8  A.  B.  R.  566),  quoted  ante,  §  644;  Swarts  v.  Siegel,  8  A.  B.  R.  694, 
695,  117  Fed.  13  (C.  C.  A.  Mo.),  quoted  ante,  §  644;  In  re  O'Donnell,  12  A.  B.  R. 
021,  131  Fed.  150  (D.  C.  Mass.),  quoted  ante,  §  644;  Swarts  v.  Fourth  Nat'i  Bk., 
8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.) ;  In  re  Lyon,  10  A.  B.  R.  25,  131  Fed. 
723  (C.  C.  A.  N.  Y.,  affirming  7  A.  B.  R.  412) ;  Crandall  v.  Coats,  13  A.  B.  R.  713, 
133  Fed.  965  (D.  C.  Iowa);  Landry  v.  Andrews,  6  A.  B.  R.  281,  48  Atl.  1036 
(Sup.  Ct.  R.  I.);  In  re  Matthews  &  Rosenkranz,  15  A.  B.  R.  721  (Ref.  Mass.); 
In  re  Sanderson,  17  A.  B.  R.  871  (D.  C.  Vt.).  That  sureties  and  endorsers  are 
"creditors"  from  the  date  of  signing,  and  even  before  default  or  payment  by 
themselves,  see  ante,  chapter  XXI,  "Provable  Debts,"  div.  3,  "Contingent 
Claims,"  §§  642,  643. 
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preferential  payments  to  the  bank.  We  are  not  able  to  concur  in  this  conten- 
tion. *  *  *  Within  the  definitions  of  the  Bankruptcy  Act  the  indorser  has 
been  held  to  be  a  creditor  of  the  bankrupt,  while  his  liability  as  endorser  is 
contingent,  so  as  to  charge  him  with  preferential  payments  made  to  the  holder 
of  the  note.  Swarts  v.  Siegel,  8  A.  B.  R.  689,  117  Fed.  13.  But  none  the  less 
is  the  owner  of  the  note  likewise  subjected  to  the  penalties  of  the  act  for 
receipt  of  such  preferential  payment.     Swarts  v.  Fourth  Nat'I  Bk.  of  St.  Louis, 

5  A.  B.  R.  673,  117  Fed.  1.  In  these  cases  both  the  bank  and  the  endorsers  were  * 
held  chargeable  for  receipt  of  preferential  payment  by  reason  of  the  amount 
paid  to  the  bank  which  payment  must  be  refunded  before  either  party  could 
prove  an  independent  claim  against  the  bankrupt  with  which  the  other  party 
was  in  no  wise  connecte'd.  This  would  not  result,  as  counsel  Supposed,  that 
in  such  case  the  insolvent  estate  would  recover  twice  what  it  lost.  Only  the 
amount  by  which  the  assets  of  the  estate  had  been  depleted  must  be  returned." 

On  the  other  hand,  the  payment  of  the  bankrupt's  note  to  an  endorsee  of 
the  original  creditor  likewise  may  constitute  a  preference  upon  the  original 
debt,  as  of  the  date  of  the  payment :  it  enures  to  the  benefit  of  the  endorser 
or  original  creditor  (if  the  original  creditor  is  still  bound),  and  gives  him  a 
preference.29s 

In  re  Meyer,  8  A.  B.  R.  598,  115  Fed.  997  (D.  C.  Tex.) :    "The  debt  of  Walshe 

6  Co.  (the  original  creditor)  was  reduced  by  the  payments  made  by  the  bank- 
rupt to  Brooke,  Smith  &  Co.  (the  endorsee),  and  therefore  Walshe  &  Co.  en- 
joyed the  fruits  of  such  payments  as  much  as  if  they  had  been  made  direct 
to.  them.  It  would  be  inequitable  and  unjust  to  other  creditors  to  say  that 
they  had  received  nothing  on  the  $350  note  given  them  by  the  bankrupt." 

But  in  one  case  it  is  held  to  be  a  preference  as  of  the  date  of  the  receipt 
by  the  indorser  of  the  consideration  from  the  endorsee.^^^ 

The  original  transferror  or  indorser,  or  (if  still  bound)  the  original  cred- 
itor, must  surrender  the  preference  (if  "received  with  reasonable  cause" 
since  the  Amendment  of  1903)  before  he  can  have  his  claim  allowed;  for 
the  payment,  though  made  to  another,  is  nevertheless  made  to  extinguish  the 
original  claim  and  the  original  claimant  receives  benefit  thereby .^o"    And 

298.  In  re  Lyon,  10  A.  B.  R.  25,  121  Fed.  723  (C.  C.  A.  N.  Y.,  affirming  7  A. 
B.  R.  412);  Landry  v.  Andrews,  6  A.  B.  R.  281,  21  R.  I.  597;  In  re  Matthews  & 
Rosenkranz,  15  A.  B.  R.  721  (Ref.  Mass.);  In  re  Waterbury  Furniture  Co.,  8  A. 
B  R  79,  114  Fed.  255  (D.  C.  Conn.);  (l867)  Bartholomew  v.  Bean,  18  Wall.  635; 
(1867)  Ahl  V.  Thorner,  3  N.  B.  R.  118,  Fed.  Cases,  No.  103. 

299.  In  re  Weissner,  8  A.  B.  R.  177  (D.  C.  N.  Y.). 

300.  In  re  Matthews  &  Rosenkranz,  15  A.  B.  R.  721  (Ref.  Mass.);  In  re 
Waterbury  Furn.  Co.,  8  A.  B.  R.  79,  114  Fed.  255  (D.  C.  Conn.) ;  obiter.  In  re 
Wyly,  8  A.  B.  R.  604  (D.  C.  Tex.);  In  re  Meyer,  8  A.  B.  R.  598,  115  Fed.  99T 
(D    C  Tex  ) 

Contra,  see  obiter.  In  re  Bullock,  8  A.  B.  R.  646,  116  Fed.  667  (D.  C.  N  Car.): 
This  question  was  not  necessary  to.  be  decided,  for  there  was  no  proof  of  m- 
solvency  at  the  time  of  the  payments,  anyway.  .     „    „  ,t^    r>    xt    v  ^ 

Compare,  apparently  contra,  In  re  Weissner,  8  A.  B.  R.  177  (U,_U  iN.  ^J. 
where  the  court  held,  that  money  received  from  third  party  by  creditor  on  dis- 
counting bankrupt's  note  constituted  a  preference  as  of  the  date  the  discpunt 
money  was  applied  on  the  bankrupt's  debt,  although  the  bankrupt  did  not  pay 
anything  out  of  his  estate  until  the  note  matured.  .  This  does  not  seem  to  be 
good  law,  however.  .     „    „  ,^    /-<     «     ,ir-..  \ 

Compare,  apparently  contra,  In  re  Harpke,  8  A.  B.  R.  535  (C.  C.  A.  Wis.), 
where  the  court  held,  that  the  holder  of  the  bankrupt's  unindorsed  note  is  not 
debarred  from  proving  his  claim  thereon,  because  within  the  four  months  penoa 
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the  trustee  may  recover  the  payment  from  the  endorser,  if  the  payment  was 
made  at  his  request,  to  relieve  him,  and  with  reasonable  grounds'  existing 
on  the  indorser's  part  to  believe  a  preference  was  intended-^^^ 

§  1312.  Partner  Selling  Out  to  Remaining:  Partner,  Not  Preference 
to  Individual  Creditors. — Where  a  partner  sells  out  to  his  sole  copartner, 
,the  partnership  being  insolvent,  it  has  been  held,  that,  in  effect,  a  preference 
has  been  made  by  the  partnership  to  the  individual  creditors.^^^  But  this 
clearly  is  not  a  case  of  preference,  for  the  preference,  to  be  such,  must  be  to 
a  creditor  of  the  bankrupt,  but  such  a  transfer  does  not  give  any  advantage 
to  any  creditor  of  the  bankrupt  partnership.  It  simply  puts  the  property 
out  of  the  reach  of  all  partnership  creditors  until  the  individual  creditors  of 
the  remaining  partner  have  been  paid.  The  true  rule  is  that  stated  in  In  re 
Denning,  8  A.  B.  R.  133  (D.  C.  Mass.). 

Similarly,  the  placing  of  a  custo'dian  in  charge  of  a  partnership  store  by 
agreement  of  all  parties,  to  receive  the  proceeds  of  sales  and  to  apply  the 
same  upon  an  execution  on  an  individual  judgment  against  one  of  the  part- 
ners, the  judgment  and  all  the  other  proceedings  occurring  within  the  four 
months  preceding  the  bankruptcy  of  both  partners  and  of  the  partnership, 
has  been  held  to  constitute  a  preference.^"^ 

But  here  again  it  was  not  a  preference  because  the  transfer  was  not  to  a 
creditor  of  the  bankrupt.  It  was  simply  a  diversion  of  partnership  funds  to 
one  receiving  the  funds  with  knowledge. 

§  1313.   When  Stock  Broker's  Customer  Becomes  "Creditor." — 

The  various  relations  into  which  stock  brokers  and  their  customers  get  them- 
selves by  their  different  transactions  has  given  rise  to  considerable  discussion. 
As  to  a  broker  buying  and  selling  stock  on  margin  for  customers,  it  has  been 
held,  that  his  relation  to  customers  is  that  of  debtor  and  creditor  and  not  that 
of  fiduciary  and  beneficiaries,  and  that  a  payment  upon  a  running  account 
between  them  may  be  a  preference.**"* 

On  the  other  hand,  it  has  been  held,  that  where  a  stock  broker  pledges  his 
customer's  stocks  in  general  loans,  the  customer  for  whom  stocks  are  carried 

he  received  from  the  endorser  payment  of  another  note,  having  reason  to  be- 
lieve that  the  money  therefor  had  come  from  the  bankrupt,  though  in  ignorance 
of  his  insolvency  at  the  time  of  such  payment.  This  would  be  good  law  now, 
since  the  amendment  of  1903  exonerates  from  the  necessity  of  surrender  those 
receiving  preferences  without  reasonable  grounds,  etc.;  but,  quaere,  whether  it 
was  good  law  when  enunciated.  The  classification  of  unindorsed  and  indorsed 
notes  into  separate  classes  also  is  not  correct. 

301.  Landry  v.  Andrews,  6  A.  B.  R.  281,  21  R.  I.  597. 

302.  In  re  Head  &  Smith,  7  A.  B.  R.  556,  114  Fed.  489  (D.  C.  Ark.). 

303.  In  re  Metzger  Toy  &  Novelty  Co.,  8  A.  B.  R.  307,  114  Fed.  957  (D.  C. 
Ark.).  In  this  case  there  was  no  need  of  proof  of  reasonable  grounds  for  be- 
lieving a  preference  was  intended  to  be  given,  because  it  arose  upon  the  re- 
fusal of  the  court  to  allow  a  claim  until  preferences  had  been  surrendered  and 
arose  before  the  amendment  of  1903  made  the  existence  of  such  reasonable 
grounds  a  necessary  element  in  barring  a  claim  on  account  of  preference. 

304.  In  re  Gaylord,  7  A.  B.  R.  577,  111  Fed.  117  (D.  C.  Mo.). 
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by  the  broker  is  not  a  creditor  and  does  not  receive  a  voidable  preference, 
although  he  knows  the  broker  to  be  insolvent,  when  he  closes  the  transaction, 
pays  the  balance  owing  the  broker  and  receive  stocks  worth  more  in  the 
market  than  the  sum  paid  to  take  them  up.  The  customer  simply  redeems 
his  stock  from  the  broker's  lien  by  "paying  up."^*^ 

§  1314.  Third  Element  of  a  Preference — Creditor's  Claim  Must 
Have  Been  Pre-Existing  Debt. — The  creditor's  claim  must  have  a 
debt— a  pre-existing  debt:  and  the  transfer  will  not  a?r.oTant  to  a 
preference  if  made  contemporaneously  with  (ot  befoire)  the  rising 
of  the  claim.     Preference  implies  preceding  credit. 

Section  60  as  before  noted  must  be  read  in  conjunction  with  §  67  (d), 
among  other  sections  in  pari  materia.  Section  67  (d)  is  a  converse  of  §  60 
so  far  as  transfers  by  way  of  lien  are  concerned,  and  protects  all  bona  fide 
liens,  duly  recorded,  where  recording  is  requisite,  that  are  based  upon  a 
"present  consideraton."  "Present  consideration"  in  this  connection  must 
be  given  a  broader  construction  than  it  usually  possesses.  As  the  term  is 
commonly  used,  it  is  interchangeable  with  "valuable  consideration."  Thus, 
for  instance,  the  extension  of  time  for  the  payment  of  a  pre-existing  debt 
is  commonly  held  to  be  a  present  or  "valuable"  consideration  for  a  transfer 
based  thereon.  ,  And  well  enough  so  when  the  debtor  is  solvent,  for  when 
he  is  solvent  it  makes  no  difference  whether  his  liabilities  are  reduced  or 
his  assets  increased — the  net  result  is  the  same,  for  the  payment  of  the  debt 
is  equivalent  to  an  increase  of  his  assets  by  just  so  much.  But  when  a 
debtor  becomes  insolvent  it  is  manifestly  quite  different — it  makes  a  great 
difference  then  whether  the  transaction  results  in  an  increase  of  the  com- 
nion  fund  or  merely  in  a  reduction  of  the  liabilities. 

So  it  is  that  by  the  term  "present  consideration''  as  used  in  this  connec- 
tion in  bankruptcy  is  meant  not  a  reduction  of  liabilities,  but  an  increase  or 
exchange  of  assets;  and  thus  a  lien  given  merely  to  secure  a  pre-existing 
debt  is  not — even  though  not  made  nor  accepted  in  contemplation  of  bank- 
ruptcy— a  valid  lien,  but  if  given  for  money  or  property  then  and  at  that 
present  time  passing  into  the  estate,  it  is  valid,  unless,  of  course,  it  is  af- 
fected by  bad  faith.^os 

Tiflfany  v.  Institution,  18  Wall.  375:  "The  preference  at  which  this  law  is 
directed  can  only  arise  in  the  case  of  an  antecedent  debt." 

Davis  V.   Turner,  9   A.   B.   R.  716,   120   Fed.  605    (C.   C.   A.   N.   Car.):     "This 

305.  Richardson  v.  Shaw,  16  A.  B.  R.  842,  147  Fed.  59  (D.  C.  N.  Y.,  affirmeil 
in  16  A.  B.  R.  876) ;  Richardson  v.  Shaw,  16  A.  B.  R.  876  (D.  C.  N.  Y.,  affirming 
16  A.  B.  R.  842);  compare,  analogously.  In  re  Boiling,.  17  A.  B.  R.  399,  147  Fed. 
786  (D.  C.  Va.);  also  compare,  analogously,  In  re  Berry  &  Co.,  17  A.  B.  R.  46a 
(C.  C.  A.  N.  Y.). 

306.  Lesser  v.  Bradford  Realty  Co.,  15  A.  B.  R.  133,  47  N.  Y.  Misc.  463  (N.  Y. 
Sup.  Ct);  In  re  Wright  Lumber  Co.,  8  A.  B.  R.  345,  114  Fed.  1011  (D.  C.  Ark.;; 
In  re  ClifiFord,  14  A.  B.  R.  283,  136  Fed.  475  (D.  C.  Iowa):  In  re  Little  Rivei 
Lumber  Co.,  1  A.  B.  R.  483,  92  Fed.  585  (D.  C.  Ark.) ;  Bank  v.  Bruce,  6  A.  B.  R. 
313,  109  Fed.  69   (C.  C.  A.  S.  C). 

Impliedly,  In  re  First  Nat'l  Bk.  v.  Penna.  Trust  Co.,  10  A.  B.  R.  782,  124  Fed. 
968  (C.  C.  A.  Penn.) :     In  this  case,  before  the  four  months  period  a  bank  tooi 
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would  seem  to  settle  the  point  in  question.  The  previous  Bankrupt  Act  con- 
tained, substantially,  a  provision  similar  to  that  in  the  present  law  relative  to 
the  transfer  of  property  in  order  to  prefer  a  creditor,  but  did  not  make  any 
exception  for  transactions  based  upon  present  consideration;  and  yet  under 
that  act  it  was  held  that,  where  the  debtor  in  good  faith  makes  a  transfer  for 
value  given  at  the  time,  or  in  pursuance  of  an  agreement  made  when  the  con- 
sideration, passed,  such  conveyance  will  not  be  an  act  of  bankruptcy." 

Farmers'  Bk.  v.  Carr,  11  A.  B.  R.  733,  127  Fed.  690  (C.  C.  A.  S.  C.) :  "The 
essential  principle  of  the  bankrupt  law  is  that  all  of  the  bankrupt's  property  be 
■divided  equally,  without  preference,  to  the  payment  of  his  debts.  It  abhors 
preferences.  But  if  bona  fide  an  advance -in  praesenti  be  made  to  one  who 
afterwards  within  four  months  becomes  a  bankrupt,  that  will  be  sustained,  and 
a  lien  therefor  held  valid." 

Stedman  w.  Bank  of  Monroe,  9  A.  B.  R.  4,  117  Fed.  237  (C.  C.  A.  Iowa): 
"Aside  from  other  provisions  o>E  the  Bankrupt  Act,  this  recorded  chattel  mort- 
gage would  have  been  valid  security  for  the  prior  as  well  as  for  the  then  present 
loan,  according  to  its  terms  and  purport.  It  -yyas  not  illegal,  and  its  continued 
security  of  the  prior  loan  merely  failed  because  the  bankruptcy  of  the  mortgagor 
intervened  within  four  months  of  the  giving  of  the  mortgage,  and  the  security, 
■under  the  terms  of  the  act,  became  as  to  the  prior  loan  a  preference.  But  no 
such  result  followed  in  respect  to  the  $3,000  actually  loaned  when  the  mortgage 
was  given." 

In  re  Davidson,  5  A.  B.  R.  528,  1Q9  Fed.  882  (D.  C.  Iowa) :  "So  the  question 
is,  can  a  bank,  knowing  a  merchant  is  hard  pressed,  loan  the  merchant  money 
with  which  to  pay  his  debts,  the  banker  at  the  time,  and  as  part  of  the  same 
transaction,  taking  mortgage  security,  and  but  for  which  the  money  would  not 

a  lot  of  billets  as  security  for  two  notes.  One  note  was  paid  within  the  four 
months  period  and  thereafter  a  new  loan  was  made  on  the  strength  of  the  same 
security.  Meanwhile  the  sign  that  the  steel  billets  had  been  pledged  was  taken 
.  down  by  mistake.  On  the  discovery  of  the  mistake  the  sign  was  replaced: 
held,  not  to  constitute  a  preference. 

In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.) ;  impliedly.  In  re  Rud- 
iiick,  4  A  B  R.  531,  102  Fed.  750  (D.  C.  Wis.).  See,  however,  In  re  Mandel,  10 
A  B.  R.  774,  127  Fed.  863  (Ref.  N.  Y.) ;  Morgan  v.  Nat'I  Bk.,  16  A.  B.  R.  645, 
145  Fed.  466  (C.  C.  A.  W.  Va.) ;  In  re  Soudans  Mfg.  Co.,  8  A.  B;  R.^  45,  113  Fed. 
804  (C.  C.  A.  Ind.);  In  re  Cobb,  3  A.  B.  R.  129,  96  Fed.  821  (D.  C.  N.  Car.); 
obiter.  In  re  Pease,  12  A.  B.  R.  68,  129  Fed.  446  (D.  C.  Mich.);  In  re  U.  S.  Food 
Co  15  A.  B.  R.  329  (Ref.  Mich.) ;  Crim  v.  Woodford,  14  A.  B.  R.  302,  136  Fed. 
34  (C  C.  A.  W.  Va.);  In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.); 
Young  V.  Upson,  8  A.  B.  R.  377,  115  Fed.  192  (D.  C.  N.  Y.);  Parker  v.  Black,  lo 
A  B  R  205,  143  Fed.  560  (D.  C.  N.  Y.) ;  Iron  &  Supply  Co.  v.  Roll.  Mill  Co., 
11  A.  B.  R.  200,  125  Fed.  974  (D.  C.  Ala.). 

Instance,  In  re  Grafif,  8  A.  B.  R.  745,  117  Fed.  343  (D.  C.  N.  Y.) :  Payment 
on  day  of  assignment  of  balance  due  to  stock  broker's  bookkeeper  for  money 
left  on  deposit  to  buy  shares,  is  a  preference  that  must  be  surrendered  before 
his  claim  for  stock  conyerted  can  be  allowed. 

Jnstanee,  Martin  v.  Hulen,,lT  A.  B.  R.  510  (C.  C.  A.  Mo.):  Practically  con- 
temporaneous transaction.  At  time  of  purchasing  giving  chattel  mortgage  mi 
goods  purchased  which  covered  future  additions  and  then  immediately  conseli- 
■dating  old  stock  with  goods  purchased — held,  no  preference. 

Instance,  compare,  inferentially.  In  re  Graff,  8  A.  B.  R.  744  (D.  C.  N.  Y.): 
Stockbroker's,  customer  leaving  on  deposit  money  for  purchase  of  stock,  stock 
purchased  is  not  a  preference. 

Instance,  Sabin  v.  Camp,  3  A.  B.  R.  578,  98  Fed.  974  (D.  C.  Ore.):  Consum- 
mation of  purchase  within  four  months  period. 

Instance,  In  re  Gesas,  16  A.  B.  R.  872  (C.  C.  A.  Idahe) :  Banker's  lien  held 
not  to  cover  stocks  of  merchandise,  live  sto^k,  etc,  but  only  securities,  etc 

See  post,  §  1506. 


772  REMINGTON    ON    BANKRUPTCY.  §  1314 

have  been  loaned?  *  *  *  The  bank  did  not  receive  a  preference.  Without 
the  mortgage,  and  in  the  absence  of  the  supposed  right  to  receive  the  mortgage^ 
the  bank  would  not  have  parted  vsrith  its  money.. 

"It  is  a.  very  different  case  where  one  is  already  a  creditor  and  later  insists 
upon  and  receives  security.  Then  he  may  be  held  to  have  participated  in  the- 
preference  with  all  responsibilities.     *    *     * 

"The  statute  certainly  cannot  be  invoked  to  put  an  end  to  legitimate  business.. 

"And  if  the  statute  does  mean,  as  is  contended  by  the  objecting  creditors,, 
then  it  is  readily  seen  that  no  business  can  be  transacted  with  a  merchant  from 
the  moment  he  becomes  embarrassed." 

Furth  V.  Stahl,  10  A.  B.  R.  .443,  205  Pa.  St.  439:  "A  pledge  or  pay-  ' 
ment  for  a  consideration  given  in  the  present  or  to  be  given  in  the  future, 
whether  in  money  or  goods  or  services  is  not  a  preference.  The  object  of  pro- 
hibiting preferences  is  to  prevent  favoritism  whether  for  secret  benefit  to  himself 
or  other  reason  among  a  debtor's  creditors,  who- ought  in  fairness  to  stand  on  tKe- 
same  footing.  A  transaction  by  which  a  debtor  parts  with  something  now, 
in  return  for  something  he  acquires  or  is  to  acquire  in  the  future,  is  not  within 
the  mischief  the  act  was  aimed  against." 

In  re  Busby,  10  A.  B.  R.  650,  134  Fed.  469  (D.  C.  Penn.) :  ,"At  the  time  a 
debt  is  created,  the  creditor  has  the  right  to  dictate  the  terms'  on  which  he 
v.fill  part  with  his  money  or  property  and  may,  therefore,  demand  that  he  shall 
first  be  secured  to  such  an  extent  as  satisfies  him.  With  this  the  Bankruptcy 
Law  does  not  undertake  to  interfere,  the  creditor  being  allowed  ro  retain  with- 
out question  whatever  advantage  he  has  acquired  thereby.  •  Bankrupt  Act,  §■ 
57  e-h.  But  when  a  debt  is  once  contracted,  payment  on  account  or  the  trans- 
fer of  property  for  the  purpose  of  better  securing  it,  constitutes  a  preference 
if  the  debtor  is  insolvent  at  the  time,  and  the  result  will  be  to  enable  the 
creditor  to  obtain  a  greater  percentage  of  his  claim  than  others  of  the  same 
class.  Section  60a.  This,  in  case  of  the  subsequent  bankruptcy-  of  the  debtor,, 
the  law  does  not  allow  to  go  unchallenged.  The  creditor  so  preferred  must 
surrender  the  preference  if  he  desires  to  participate  in  the  rest  of  the  bankrupt's- 
estate.     Section  57g." 

In  re  Belding,  8  A.  B.  R.  719  (D.  C.  Mass.) :  In  this  case  a  bank  appropriated,, 
under  a  "banker's  lien,"  surplus  collateral  held  for  one  loan  upon  another  loan, 
the  court  saying,  "In  so  far  as  this  lien  was  given  to  secure  a  pre-existing 
debt,  and  was  without  present  consideration  it  would  be  invalid  as  a  prefer- 
ence.'' 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  361,  153  Fed.  133  (C.  C.  A.  Neb.): 
The  agreement  of  conditional  sale  whereby  the  vendor  retained  the  title  to  the 
machinery  and  material  until  its  purchase  price  was  paid  did  not  create  a  pref- 
erence voidable  under  the  bankruptcy  law  because  it  was  given  for  a  present 
consideration,  for  the  machinery  and  material  which  were  and  continued  to  be 
the  property  of  the  vendor,  and  because  it  was  made  more  than  four  months 
before  the  petition  in  bankruptcy  was  filed." 

In  re  Union  Feather  &  Wool  Mfg.  Co.,  7  A.  B.  R.  473  (C.  C.  A.  Ills.) :  "Nor 
do  we  think  the  payments  to  Goldman  were  preferences,  within  the  meaning 
of  the  Bankruptcy  Law.  The  company  in  the  autumn  of  1900,  not  being  in- 
solvent, was  in  need  of  ready  money  to  pay  its  workmen  their  weekly  wages. 
Goldman  came  to  the  assistance  of  the  company,  advancing  to  Peterson  the 
necessary  money  to  meet  the  pay  roll  on  Saturday  night,  taking  checks  for  the 
amounts  advanced,  which  he  presented  when  the  company  was  in  funds,  and 
which  were  then  paid  to  him  by  the  bank.  This  course  of  business  continued 
at  intervals  for  some  little  time.     It  was  rendered   necessary  by  the  circuiii- 
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stances,  to  keep  the  company  a  going  concern.  They  were  present  advances 
of  money  upon  the  checks  of  the  company." 

In  re  Wolf,  3  'A.  B.  R.  555,  98  Fed.  84  (D.  C.  Iowa) :  "As  the  security  was 
given  for  a  debt  then  created,  it,  was  a  present  security,  and  not  a  preference 
which  was  created  by  the  mortgage." 

In  re  Porterfleld,  IS  A.  B.  R.  18  (D.  C.  Va.) :  "Both  the  State  and  Bankrupt 
Act  recognize  the  right  to  make  a  transfer  giving  preference  for  a  new  and 
■jiot  an  existing  consideration  or  debt,  if  made  in  good  faith." 

§  1315.  Cash  Transactions,  Not  Preferences. — Cash  transactions  are 
not  within  the  prohibition. 

But  if  the  transactions  are  really  on  credit,  the  mere  calling  them  by 
usage  of  trade  "cash"  transactions  will  not  take  them  out  of  the  statute. 

In  re  John  Morrow  &  Co.,  13  A.  B.  R.  392,  134  Fed.  686  (D.  C.  Ohio):  "A 
sale  of  goods  to  be  paid  for  in  10  or  30  days  is  not,  in  fact,  a  cash  transaction, 
and  cannot,  by  agreement  of  the  parties,  or  a  usage  of  merchants,  be  regarded 
as  such  within  the  meaning  of  the  Bankrupt  Law." 

§  1316.  Bona  Fide  Sales,  Whether  for  Cash  or  on  Credit,  Not  Pre- 
ferences.— For  the  same  reason,  bona  fide  sales  rriade  by  the  bankrupt  up 
to  the  very  date  of  the  adjudication  are  valid.    To  be  sure  the  property  sold 
is  taken  out  of  the  trust  fund,  but  the  price,  or  the  promise  to  pay  the  price, . 
has  taken  its  place ;  and  the  assets — ^the  trust  fund — are  not  depleted.^**^ 

§  1317.  Payment  of  Current  Rent,  Not  Preference. — Payment  of  cur- 
rent rent  as  it  accrues  is  not  a  preference ;  it  is  upon  a  contemporaneously 
arising  consideration,  rent  from  its  peculiar  nature  arising  out  of  the  prop- 
erty itself,  and,  constructively  at  least,  being  merely  a  part  of  the  profits 
from  the  land,  though  commuted  in  money-^**^ 

Compare,  inferentially,  In  re  Arnstein,  2  N.  B.  N.  &  R.  106  (Ref.  N.  Y.,  af- 
firmed by  D.  C.) :  "A  contract  of  lease  is  peculiar  in  its  nature  and  differs  in 
many  respects  from  other  contracts.     Rent  as  such  is  an  incident  to  and  grows 

307.  Partner  Selling  Out  to  Co-Partner  When  Firm  Insolvent. — Where  a 
partnership  is  it^solvent  and  one  of  the  partners  sells  out  to  the  other,  so  that 
the  latter  may  claim  exemptions  that  Qould  not  be  claimed  as  long  as  the  prop- 
erty remained  partnership  property,  the  transaction  has  been  held  to  constitute 
a  transfer  to  hinder,  delay  and  defraud  creditors  and  to  be  voidable  as  against 
the  partnership  creditors.  See  In  re  Rosenbaum,  1  N.  B.  N.  541.  Also,  see  In 
re  Bergman,  2  N.  B.  N.  &  R.  806;  contra,  see  In  re  Rudnick,  103  Fed.  750,  4  A. 
B.  R.  531  (reversing  In  re  Rudnick,  2  N.  B.  N.  &  R.  769). 

Compare,  as  to  right  to  change  nonexempt  property  into  exempt  property, 
Huenergardt  v.  Brittain  Dry  Goods  Co.,  8  A.  B.  R.  341,  116  Fed.  31  (C.  C.  A. 
Kas.);  compare,  note  to  In  re  Rennie,  2  A.  B.  R.  182  (D.  C.  I.  T.). 

As  to  what  constitutes  bona  fides,  see  In  re  Moody,  14  A.  B.  R.  276,  134  Fed. 
•628  (D.  C.  Iowa.). 

Bona  fide  sale  of  claim  against  insolvent  debtor  to  one  who  afterwards  buys 
debtor's  business  and  applies  claim  on  the  price.  Hackney  v.  Hargreaves  Bros. 
■Co.,  13  A.  B.  R.  164,  68  Neb.  624  (reversing  10  A.  B.  R.  213). 

Partner  selling  out  to  third  party  and  taking  collateral  for  the  purchase  price, 
In  re  Little,  6  A.  B.  R.  681,  110  Fed.  621  (D.  C.  Iowa). 

Partner  selling  out  to  copartner  and  then  going  into  bankruptcy,  using  pur- 
chase money  to  pay  creditors,  In  re  Kindt,  4  A.  B.  R.  148  (D.  C.  Iowa). 

308.  Compare,  obiter.  In  re  Lange,  3  A.  B.  R.  231,  97  Fed.  197  (D.  C.  N.  Y.>. 
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out  of  the  use  and  occupancy  and  is  the  consideration  therefor.  Unaccrued  rent 
cannot  be  said  therefore  to  be  a  fixed  liability  then  absolutely  owing,  payable  in 
the  future,  or  indeed  a  debt  of  any  kind  as  that  word  seems  to  be  used  in  the 
Act.  It  is  only  an  unmatured  obligation  to  pay  in  the  future  a  consideration 
for  future  enjoyment  and  occupancy.  This  cannot  be  said  to  be,  properly  speak- 
ing, a  present  debt,  demand  or  claim  at  all,  as  these  words  are  apparently  used, 
in  the  foregoing  provisions,  due  regard  being  had  to  the  context,  and  cannot: 
come  within  either  the  clause  as  to  fixed  liability  then  owing,  or  a  debt  founded, 
on  contract." 

But  where  used  as  a  device  for  effecting  a  preference,  the  payment  of  cur- 
rent rent  may  constitute  a  preference. 

In  re  Lange,  3  A.  B.  R.  231,  97  Fed.  197  (D.  C.  N.  Y.) :  "Payment  of  rent  by 
an  insolvent  is  not  necessarily  a  preference.  But  when  it  is  done  as  a  means 
and  for  the  purpose  of  carrying  on  a  business  in  fraud  of  creditors  it  should  be- 
so  regarded." 

And  payment  of  past  due  rent  may  constitute  a  preference  unless  such 
rent  were  a  lien  on  the  leasehold,  in  which  event  tiie  doctrine  of  releasing 
securities  of  equal  value  would  apply.^^s 

§  1318.  Payment  of  Interest  in  Advance  Not  Preference. — Payment 
of  interest  in  advance  is  not  a  preference.^  i" 

§  1319.  Present  Transfers  to  Secure  Future  Advances,  Not 
Preferences. — Likewise,  present  liens  given  or  transfers  made  by  the 
bankrupt  to  secure  future  advances  are  not  preferences — but  are  valid  to- 
the  extent,  at  least,  of  the  advances  actually  made.^i'- 

§  1320.  Mere  Exchanges  of  Property  or  Security,  Not  Prefer- 
ences.— A  mere  exchange  of  one  kind  of  property  or  security  for  ahother- 
of  equal  value  does  not  constitute  a  preference.^^^ 

309.  See  post,  §  1325.  Also,  see  In  re  Pearson,  2  A.  B.  R.  482,  95  Fed.  425  (D.. 
C.  N.  Y.).  In  re  Barrett,  6  A.  B.  R.  199  (Ref.  N.  Y.):  This  case.  In  re  Barrett,, 
seems  to  be  based  on  erroneous  reasoning  although  the  conclusion  was  right  in 
its  result.  Landlords  do  not  constitute  a  different  "class"  within  the  meanina; 
of  §  60  (a).  See  post,  §  1387.  Nor  is  it  true  that  the  closing  of  transaction";- 
obviates  a  preference.     See  post,  §  1421. 

310.  In  re  Keller,  6  A.  B.  R.  631,  110  Fed.  348  (D.  C.  Iowa). 

311.  Furth  V.  Stahl,  10  A.  B.  R.  442,  205  Pa.  439;  In  re  U.  S.  Food  Co.,  15  A. 
B.  R.  329  (Ref.  Mich.). 

Compare,  as  to  such  mortgage  not  being  void  as  a  transfer  hindering,  delaying- 
and  defrauding  creditors.  In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C. 
Md.).     See  ante,  §  1223. 

312.  See  ante,  "First  Element  of  Preference,"  §  1295.  Sawyer  v.  Turpm,  91, 
U.  S.  114,  quoted  ante,  under  "First  Element  of  Preference,"  §  1085;  In  ro 
Little  River  Lumber  Co.,  1  A.  B.  R.  482,  92  Fed.  585  (D.  C.  Ark.),  and  notes. 
This  case  was  affirmed  in  4  A.  B.  R.  313.  Bank  v.  Rome  Iron  Co.,  4  A.  B.  R. 
441,  102  Fed.  755  (U.  S.  C.  C.  Ga.);  In  re  Cutting,  16  A.  B.  R.  753,  145  Fed.  388 
(D.  C.  N.  Y.);  In  re  Shepherd,  6  A.  B.  R.  725  (D.  C.  Ills.). 

Instance,  exchange,  as  per  contract,  at  the  rate  of  8  old  patterns  for  7  new 

ones,  not  a  preference,  In  re  Nicholas,  10  A.  B.  R.  391,  122  Fed.  399  (D.  C.  N.  Y.;. 

Instance,   renewal   of  insurance   policies   held  as   pledges,   In   re  Little   River 
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In  re  Manning,  10  A.  B.  R.  503,  123  Fed.  180  (D.  C.  S.  C.) :  "There  is  nothing 
in  the  Bankrupt  Law  which  forbids  an  exchange  of  securities,  and  if  a  person, 
even  while  insolvent,  makes  such  exchange  as  will  not  diminish  the  value  of 
his  estate,  it  is  unimpeachable;  but  the  court  is  bound,  when  such  a  transaction 
is  reviewed,  to  satisfy  itself  that  the  securities  exchanged  are  of  undoubtedly 
equal  value." 

Obiter,  Iron  &  Supply  Co.  v.  Rolling  Mill  Co.,  11  A.  B.  R.  202,  125  Fed.  974 
(D.  C.  Ala.) :  "An  exchange  of  securities  within  four  months  of  the  proceed- 
ings in  bankruptcy  is  not  a  preference,  within  the  meaning  of  the  Bankrupt  Act, 
if  the  security  given  up  is  a  valid  one  when  the  exchange  is  made  and  if  it  be 
of  equal  value  with  the  security  substituted  for  it,  or  of  not  greater  value." 

In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.) :  "As  to  the  question  of 
preference  under  the  Bankrupt  Act,  it  is  clear  that  a  present  loan  on  security  is 
not  a  preference.  *  *  *  This  loan  was  originally  made  on  the  security  of  the  - 
mortgage,  and  there  never  was  a  time  in  all  the  transactions  when  Noel  had  the 
money  without  the  bank  having  in  hand  the  mortgage  as  security.  The  loan, 
from  its  inception,  was  always  secured  by  the  execution  of  the  mortgage,  and 
was  always  intended  to  be.  If  a  loan  is  made  upon  security,  it  is  not  forbidden 
in  good  faith  to  substitute  a  new  security,  for  the  old  one." 

Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368:  "Moreover,  it  is  shown  that 
the  mortgage  in  question  was  a  renewal  of  another  instrument  of  like  character 
which  had  been  executed  by  Peterson  to  the  defendants  on  November  8,  1889. 
The  exchange  of  these  securities  did  not  constitute  a  preference  under  the 
bankrupt  law." 

§  1321.  But  if  New  Securities  Exceed  Value  of  Old,  Preference 
Arises. — If  new  securities  of  greater  value  are  given  or  additional  secu- 
rities are  given,  the  rule  that  an  exchange  of  securities  is  not  a  preference 
does  not  apply  j^i^  or  if  the  prior  securities  were  of  doubtful  value,  to  the 
extent  of  the  increase  of  value  the  transfer  may  be  preferential.si* 

And  if  the  prior  mortgage,-  in  exchange  for  which  the  one  in  question  was 
given,  was  not  recorded  and  is  therefore  void  the  transfer  has  been  held  to 
be  preferential.^!^ 

Lumber  Co.,  1  A.  B.  R.  483,  92  Fed.  585  (D.  C.  Ark.,  affirmed  in  4  A.  B.  R.  313). 

Instance,  renewal  of  notes  and  of  pledges  of  collateral.  Bank  v.  Rome  Iron 
Co.,  4  A.  B-  R-  441,  102  Fed.  755  (U.  S.  C.  C.  Ga.). 

Instance  held  not  to  be  such  exchange:  Iron  &  Supply  Co.  v.  Rolling  Mill 
Co.,  11  A.  B.  R.  200,  125  Fed.  974  (D.  C.  Ala.):  In  this  case  material  was 
pledged,  before  the  four  months  period,  with  a  bank  for  money  loaned.  In 
pursuance  of  an  agreement  made  at  the  time,  portions  of  the  material  were 
permitted  to  be  sold  from  time  to  time  as  needed  in  -the  manufacture.  Not 
simultaneously,  but  later,  and  within  the  four  months  period  a  lot  of  accounts 
were  pledged  to  take  the  place  of  the  material.  The  court  held  that  this  was  not 
a  mere  exchange  of  securities,  but  was  a  preferential  transfer  within  the  four 
months  period,  for  the  effect  of  the  use  of  the  material  was  to  withdraw  it  from 
the  pledge  weeks  before  the  new  security  was  given. 

313.  In  re  Manning,  10  A.  B.  R.  500,  123  Fed.  180  (D.  C.  S.  C.) ;  In  re  Busby, 
10  A.  B.  R.  650,  124  Fed.  469  (D.  C.  Penn.) ;  (1867)  Waring  v.  Buchman,  19  N.  B. 
Reg.  502. 

314.  In  re  Manning,  10  A.  B.  R.  500,  123  Fed.  180  (D.  C.  S.  C). 

315.  Bank  v.  Bruce,  6  A.  B.  R.  311,  109  Fed.  69  (C.  C.  A.  S.  C). 

Contra,  Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368:  "That  the  prior  mort- 
gage was  not  recorded,  is  immaterial,  save  on  the  question  as  to  whether  the 
present  one  was  executed  for  a  present  or  past  consideration." 
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§  1322.  If  Securities  Remain  Same  but  Indebtedness  Secured  In- 
creased by  Antecedent  Debts,  Preference  as  to  Antecedent  Indebt- 
edness.— And  if  the  securities  remain  the  same,  but  the  indebtedness  se- 
cured thereby  is  increased  by  the  addition  of  antecedent  indebtedness,  to  the 
extent  that  such  antecedent  indebtedness  is  secured  thereby,  a  preference 
may  exist. 

§  1323.  If  Securities  and  Debt  Both  Increased  but  Increase  of  Debt 
Be  for  Present  Consideration  No  Preference  Arises. — If  additional 
securities  are  given  and  the  debt  also  increased,  there  will  be  no  preference 
if  the  increase  of  the  debt  was  based  on  a  corresponding  presently  passing 
consideration.^^® 

§  1324.  Withdrawal  of  Old  Security  and  Substitution  of  New  Must 
Be  Contemporaneous. — The  two  transactions — the  withdrawal  of  the  old 
security  and  the  substitution  of  the  new — must  be  contemporaneous.^ i'' 

§  1325.  Payment  of  Secured  Debt,  Thereby  Releasing  Securities. — 

Payment  of  a  Secured  debt,  at  any  rate,  where  the  securities  released  thereby 
go  tosw^eil  the  general  estate  of  the  debtor  and  the  benefit  from  the  pay- 
ment does  not  accrue  solely  to  other  lienholders  upon  the  property,  would 
not  be  a  preference,  although  this  proposition  with  this  precise  qualification 
does  not  seem  to  have  been  decided.^^*  Of  course,  if  the  benefit  accrues 
solely  to  the  other  lienholders,  it  might  be  held  to  be  pro  tanto  a  preference. 

Suggestively  and  inferentially,  In  re  Elm  Brew.  Co.,  12  A.  B.  R.  625,  132  Fed. 
299  (D.  C.  N.  Y.):  "The  company's  property, , hence  the  bank's  property,  in  the 
certificate,  diminished  with  payment  by  Vienot.  If  Vienot  paid  her  whole 
debt,  the  company's  and  bank's  interest  in  the  certificate  ceased  at  once  and 
Vienot  could  compel  its  surrender  to  her.  Each  dollar  that  the  company 
collected  from  Vienot  correspondingly  shrunk  the  bank's-  property  interest  in 
the  certificate." 

316.  In  re  Cutting,  16  A.  B.  R.  754,  145  Fed.  388  (D.  C.  N.  Y.). 

317.  Inferentially,  In  re  Stedman  v.  Bank  of  Monroe,  9  A.  B.  R.  4,  117  Fed. 
237  (C.  C.  A.  Iowa) ;  inferentially,  In  re  Manning,  10  A.  B.  R.  500,  123  Fed.  180 
(D.  C.  S.  C);  compare.  Iron  &  Supply  Co.  v.  Rolling  Mill  Co.,  11  A.  B.  R.  200, 
125  Fed.  974  (D.  C.  Ala,).  To  same  effect,  inferentially.  Bank  v.  Rome  Iron 
Co.,  4  A.  B.  R.  441,  102  Fed.  755  (U.  S.  C.  C.  Ga.). 

Instance,  increasing  'the  security  with  additional  security  during  the  four 
months  will  constitute  a  preference  as  to  the  additional  security,  In  re  Busby, 
10  A.  B.  R.  650,  124  Fed.  469   (D.  C.  Penn.). 

Instance,  replacing  depreciated  collateral  with  collateral  of  no  more  value  than 
the  depreciated  collateral  originally  had  is  nevertheless  a  preference  to  the  ex- 
tent of  the  depreciation,  impliedly.  Iron  &  Supply  Co.  v.  Rolling  Mill  Co.,  11 
A.  B.  R.  200,  125  Fed.  974  CD.  C.  Ala.). 

318.  Instance,  In  re  Elm  Brew.  Co.,  12  A.  B.  R.  623,  132  Fed.  299  (D.  C.  N. 
Y  )  ■     Collecting  collateral  after  bankruptcy  of  pledgor. 

'instance,  In  re  Riddles'  Sons,  10  A.  B.  R.  204,  122  Fed.  559  (D.  C.  Penn.): 
Payment  of  interest  on  mother's  dower  estate  in  lands  descended  to  bankrupt 
from  father. 

Instance,  In  re  Pearson,  2  A.  B.  R.  482,  95  Fed.  425  (D.  C.  N.  Y.):  Payment 
of  back  rent  which  was  a  lien  on  a  leasehold,  thus  increasing  value  of  leasehold.' 
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.  §  1326.  Liens  or  Other  Transfers,  Partly  on  Present  Consideration, 
Partly  on  Past,  Not  Wholly  Void  but  Valid  Pro  Tanto. — Liens  given 
or  other  transfers  made  in  part  for  present  contributions  to  the  debtor's  as- 
sets or  in  exchange  for  securities  of  at  least  equal  value,  and  in  part  for  past 
contributions  or  for  securities  of  less  value,  are  not  wholly  void,  but.  are 
good  pro  tanto,  that  is  to  say,  are  good  to  the  extent  of  the  present  con- 
tributions or  the  value  of  the  old  securities  released.^  i® 

Bank  v.  Bruce,  6  A.  B.  R.  312,  109  Fed.  71  (C.  C.  A.  S.  C.) :  "To  the  extent, 
therefore,  of  the  consideration  paid  at  the  time  of  the  execution  of  the  note  and 
mortgage,  there  can  be  no  doubt  of  the  correctness  of  the  decision  of  the 
lower  court,  and  it  would  seem  equally  clear  therefrom  that  the  decision  was 
correct  as  to  the  portion  of  the  claim  rejected,  unless  the  mortgage,  of  the  7th 
of  October,  also  securing  that  portion,  constituted  a  valid  lien  which  entitled  ■ 
appellant,  by  reason  of  one  security  being  a  mere  exchange  for  the  other,  to 
be  paid  that  part  of  the  claim." 

Stedman  v.  Bank  of  Monroe,  9  A.  B.  R.  4,  117  Fed.  237  (C.  C.  A.  Iowa): 
"Aside  from  other  provisions  [than  67  (d)]  of  the  Bankrupt  Act,  this  recorded 
chattel  mortgage  would  have  been  a  valid  security  for  the  prior  as  well  as  of 
the  tben  present  loan,  according  to  its  terms  and  purport.  It  was  net  illegal, 
and  its  continued  security  of  the  prior  loan  merely  failed  because  the  bankruptcy 
of  the  mortgagor  intervened  within  four  months  of  the  giving  of  the  mortgage, 
and  the  security,  under  the  terms  of  the  act,  became  as  to  the  prior  loan  3. 
preference.  But  no  such  result  followed  in  respect  to  the  $3,000  actually 
leaned  when  the  mortgage  was   given." 

And  the  same  rule  applies  where  part  of  the  consideration  is  otherwise . 
improper,  as  for  instance,  for  usury:  as  to  the  usury,  the  lien  is  void.^*" 

§  1327,  Protection  of  Liens  Given  on  Presently  Passing. Considera- 
tion, etc. — Liens  given  on  a  presently  passing  consideration,  in  good,  faith  , 
and  not  in  contemplation  of  or  in  fraud  upon  the  bankruptcy  act  and  duly 
recorded  where  recording  is  necessary  are  protected. 

For  a  discussion  of  this  subject,  see  post,  division  4  of  this  chapter. 

§  1328.  Fourth  Element  of  a  Preference. — The  debtor  must 
have  made  a  "transfer"  of  property  or  have  "procured" 
or    "suffered"    the    creditor    to    obtain    a    judgment    operating 

319.  In  re  Mandel,  10  A.  B.  R.  774,  127  Fed.  863  (Ref.  N.  Y.);  In  re  Porter- 
field,  15  A.  B.  R.  19,  138  Fed.  192  (D.  C.  W.  Va.) ;  In  re  Cobb,  3  A.  B.  R.  129,  96 
Fed.  821  (D.  C.  N.  Car.);  In  re  Wolf,  3  A.  B.  R.  555,  98  Fed.  84  (D.  C.  Iowa); 
In  re  Dismal  Swamp  Contracting  Co.,  14  A.  B.  R.  175,  135  Fed.  415  (D.  C.  Va.) ; 
obiter,  impliedly,  In  re  Clifford,  14. A.  B.  R.  281,  136  Fed.  475  (D.  C.  Iowa); 
obiter,  Crim  v.  Woodford,  14  A.  B.  R.  311,  136  Fed.  34  (C.  C.  A.  W.  Va.); 
In  re  Hull,  8  A.  B.  R.  302,  115  Fed.  858  (D.  C.  Vt.) ;  inferentially.  Farmers'  Bk. 
V.  Carr,  11  A.  B.  R.  733,  127  Fed.  690  (C.  C.  A.  S.  C.) ;  inferentially,  In  re  Ronk, 
7  A.  B.  R.  31,  111  Fed.  154  (D.  C.  Ind.). 

Compare,  In  re  Wright  Lumber  Co.,  8  A.  B.  R.  345,  114  Fed.  1011  (D.  C. 
Ark),  where  a  mortgage  given  in  part  for  a  pre-existing  debt  and  in  part  for  a 
present  loan  was  held  voidable  in  toto.     See  post,  §  1506. 

320.  In  re  Sawyer,  12  A.  B.  R.  269,  130  Fed.  384  (D.  C.  Mass.). 
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to  appropriate  property  of  the  debtor.  Preference  implies 
voluntary  action  on  the  debtor's  part,  and  a  change  of  title  thereby, 
of  the  kind  known  as  "transfer"  or  a  seizure  by  legal  proceedings 
with  the  debtor's  assent  or  acquiescence. 

In  re  Hines,  16  A.  B.  R.  500,  144  Fed.  543  (D.  C.  Pa.):  "It  is  essential  to 
a  preference  ♦  *  *  that  there  should  be  a  transfer  by  the  bankrupt  of 
certain  of  his  property  to  the  creditor  preferred." 

§  1329.  Volixntary  Action  of  Debtor  Requisite  to  Preference  by 
Way  of  "Transfer." — Although  perhaps  intent  to  prefer  may  not  be  requi- 
site to  constitute  a  transfer  a  preference,  yet  there  must  be  at  least  some 
voluntary  action  on  the  debtor's  part  or  some  assent  or  acquiescence,  to 
constitute  the  transaction  a  "transfer ;"  seizure  or  appropriation  of  property 
by  the  creditor,  or  his  receipt  of  it  otherwise  than  by  the  voluntary  act  or 
assent  of  the  debtor,  will  deprive  the  transaction  of  its  character  as  a  pref- 
erence. 

Thus,  where  the  property  was  obtained  from  the  bankrupt  by  a  creditor 
through  fraud  or  force  a  preference  has  not  been  perpetrated  and  a  suit 
in  replevin  or  for  conversion  is  the  proper  remedy.^^^ 

Thus,  a  bank's  appropriation  of  a  deposit  to  the  payment  of  a  loan  made 
to  the  depositor  lacks  the  element  of  the  debtor's  assent  and  is  not  a  pref- 
erence; it  is  not  a  "transfer."322 

Likewise,  authority  given  to  a  factory  by  a  storekeeper  to  deduct  from' 
each  laborer's  wages  each  week -the  amount  then  owing  to  the  storekeeper 
and  to  remit  the  same  to  the  storekeeper,  gives  no  authority  to  the  factory 
to  appropriate  such  deductons  on  a  prior  debt  owed  the  factory  by  the 
storekeeper,  and  therefore  such  appronriation.  lacking  the  element  of  the 
dfebtor's  voluntarv  act,  is  not  a  "transfer"  and  hence  not  a  preference. 

•Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  451,  196  U.  S.  502:  "To- 
give  effect,  therefore,  to  the  finding  that  there  was  no  intention  on  the  part 
of  Harrison  to  prefer,  we  must  consider  that  the  authority  given  by  him  to  the 
tie  company  to  collect  from  the  laborers  did  not  give  that  company  the  right,. 

321.  Stern  v.  Mayer,  16  A.  B.  R.  763  (N.  Y.  Sup.  Ct.  App.  Div.). 

322.  Impliedly,  N.  Y.  Co.  Bk.  v.  Massey,  11  A.  B.  R.  42,  192  U.  S.  138  (re- 
versing In  re  Stege,  8  A.  B.  R.  515,  116  Fed.  342,  C.  C.  A.);  instance.  West  v. 
Bk.  of  r,ahoma,  16  A.  B.  R.  738,  16  Okla.  508. 

Obiter,  Bank  i^.  Sundheim,  16  A.  B.  R.  866  (C.  C.  A.  Penn.) :  "This  is  not  the 
case  of  a  deposit  remaining  to  the  credit  of  a  bankrupt's  estate  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy,  and  which,  under  certain  circum- 
stances, and  in  the  absence  of  collusion,  might  be  the  subject  of  set-off,  but  is 
rather  that  of  a  transfer  to  a  bank  of  a  portion  of  the  bankrupt's  estate  by  the 
bankrupt's  own  act  prior  to  the  bankruptcy,  and  which  was  accepted  by  the 
bank  in  partial  payment  of  an  unmatured  claim,  and  concerning  which  transac- 
tion a  jury  has  said  that  the  bank  had  reasonable  cause  to  believe  at  the  time 
the  payment  was  made  that  it  was  accepting  a  preference."  Compare,  In  re 
Davis,  9  A.  B.  R.  670,  119  Fed.  950  (D.  C.  Tex.). 

But  see  misapplication  of  the  rule  where  the  application  of  the  deposits  by 
overdrafts  was  by  agreement.  Obiter,  Tomlinson  v.  Bk.  of  Lexington,  16  A.  R 
R.  632  (C.  C.  A.  N.  Y.). 
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or  endow  it  with  the  option,  when  it  had  collected,  to  retain  the  money  for  its 
exclusive  benefit,  and  to  the  detriment  of  the  other  creditors  of  Harrison. 

"The  result  of  the  facts  found,  then,  is  this:  Harrison  sold  his  goods  to  the 
laborers,  and  agreed  with  the  tie  company  that  that  company,  when  it  paid 
the  laborers,  should  deduct  the  amount  due  by  the  laborers  from  the  wages 
which  the  tie  company  owed  them,  and,  after  making  the  deduction,  should 
remit  to  Harrison  the  amount  thus  deducted,  irrespective  of  any  indebtedness 
otherwise  .due  by  Harrison  to  the  tie  company.  Did  this  give  rise  to  a  voidable 
preference  within  the  intendment  of  §  57g  and  §  60b  of  the  Bankrupt  Act. 

"In  view  of  the  necessary  result  of  the  findings  which  we  have  previously 
pointed  out,  it  is,  we  think,  beyond  doubt  that  the  agreement  was  not  a.  voidable 
preference  within  the  meaning  of  the  statute,  since,  considering  the  agreement 
alone,  it  brought  about  no  preference  whatever." 

But,  where  a  bank,  by  virtue  of  a  "banker's  lien,"  applies  the  surplus  of 
collateral  held  for  one  debt  upon  another  debt  held  by  it,  such  appropriation 
does  not  lack  the  debtor's  voluntary  participation  and  may  constitute  a 
preference.^  2* 

But  the  transfer  may  be  effected  by  an  agent  of  the  bankrupt  acting 
within  the  scope  of  his  aulihority  although  without  the  bankrupt's  express 
iiistruction  in  the  particular  instance.^^* 

§  1330.  Definition  of  "Transfer."— Transfer  under  the  peculiar  defi- 
nition of  the  Bankruptcy  Act  includes  the  sale  and  every  other  and  differ- 
ent mode  of  disposing  of  or  parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift 
or  security.^  *^ 

§  1331.  Payments  of  Money  "Transfers."— The  word  "transfer" 
has  a  broader  meaning  in  this  bankruptcy  law  than  has  been  given  it  in 
many  jurisdictions.^^s 

323.  Instance,  In  re  Belding,  8  A.  B.  R.  718  (D.  C.  Mass.). 

324.  Rector  v.  City  Deposit  Bk.  Co.,  15  A.  B.  R.  336,  200  U.  S.  405;  A  clearing 
house  association  was  held  in  this  case  to  be  the  agent  of  each  one  of  the 
constituent  banks,  such  that  on  recalling  the  checks  presented  by  the  bankrupt 
bank  on  the  day  of  its  failure  it  held  the  fund  for  the  benefit  of  all  and  could 
not  appropriate  it  to* the  use  of  any  particular  creditor  bank.  Compare,  In  re 
Davis,  9  A.  B.  R.  670  (D.  C.  Tex.). 

325.  Bankr.  Act,  §  1  (25). 

326.  Compare,  Nat'l  Bk.  v.  Gettinger,  68  Oh.  St.  389:  "There  is  another 
reason  why  these  creditors  can  not  be  compelled  to  repay  the  money  so  re- 
ceived by  them.  Said  §  6343  (Ref.  Stat.)  makes  no  provision  as  to  payments 
made  in  contemplation  of  insolvency  or  to  create  a  preference,  or  with  intent 
to  hinder,  delay,  or  defraud  creditors.  i=  *  *  The  word  'payment'  is  as  familiar 
and  as  well  understood,  as  the  words,  'sale,  conveyance,  transfer  mortgage  or 
assignment'  and  if  the  general  assembly  had  intended  to  legislate  against  pay- 
ments, it  would  have  used  that  wordi  The  legislature  having  omitted  the  word 
'payment'  this  court  cannot  read  it  into  the  statute  by  construction;  and  es- 
pecially is  this  true  when  we  never  had  any  legislation  in  this  State  against  re- 
ceiving payment  of  honest  claims,  and  when  such  a  construction  would  render 
the  constitutionality  of  the  act  doubtful." 
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"Transfer"  under  the  present  Bankruptcy  Act  includes  a  payment  of 
inoney.^2''' 

Carson,  Pirie  et  al.  v.  Chic.  Title  &  T.  Co.,  5  A.  B.  R.  818,  182  U.  S.  438:  "It 
will  be  observed  that  payments  in  money  are  not  expressly  mentioned.  Trans- 
fers ,of  property  are,  and  one  of  the  contentions  of  appellants  is  that  by  'transfers 
of  property,'  payments  in  money  are  not  intended.  The  contention  is  easily 
disposed  of.  It  is  answered  by  the  definitions  contained  in  §  1.  Ij  is  there 
provided  that  '  "transfer"  shall  include  the  sale  and  every  other  and  different 
mode  of  disposing  of  or  parting  with  property  or  the  possession  of  property,  ab- 
solutely or  conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security.'  It 
seems  necessarily  to  mean  that  a  transfer  of  property  includes  the  giving  or 
conveying  anything  of  value — anything  which  has  debt-paying  or  debt-securing 
power. 

"We  are  not  unaware  that  a  distinction  between  money  and  other  property 
is  sometimes  made,  but  it  would  be  anomalous  in  the  extreme  that  in  a  statute 
which  is  concerned  with  the  obligations  of  debtors  and  the  prevention  of  pref- 
erences to  creditors,  the  readiest  and  most  potent  instrumentality  to  give  a 
preference  should  have  been  omitted.  Money  is  certainly  property,  whether 
we  regard  any  of  its  forms  or  any  of  its  theories.  It  may  be  composed  of  a 
precious  metal,  and  hence  valuable  of  itself,  gaining  little  or  no  addition  of 
value  from. the  attributes  which  give'' it  its  ready  exchangeability  and  currency. 
And  its  other  forms  are  immediately  convertible  into  the  same  precious  metal, 
and  even  without  such  conversion  have,  at  times,  even  greater  commercial 
efficacy  than  it.  It  would  be  very  strange  indeed  if  such  forms  of  property, 
with  all  their  saiUctions  and  powers,  should  be  excluded  from  the  statute,  and 
the  representatives  of  private  debts  which  we  denominate  by  the  general  term 
'securities'  should  be  included.  We  certainly  cannot  so  declare  upon  one  mean- 
ing of  the  word  'transfer.'  If  the  word  itself  permitted  such  declaration,  which 
we  do  not  admit,  the  definition  in  the  st-atute  forbids  it.  'Transfer'  is  defined 
to  be  not  only  the  sale  of  property,  but  'every  other  mode  of  disposing  or  part- 
ing with  property.'  All  technicality,  and  narrowness  of  meaning  is  precluded. 
The  word  is  used  in  its  most  comprehensive  sense,  and  is  intended  to  include 
every  means  and  manner  by  which  property  can  pass  from  the  ownership  and 
possession  of  another,  and  by  which  the  result  forbidden  by  the  statute  may  be 
accomplished — a'  preference  enabling  a  creditor  'to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditors  of  the  same  class.' " 

§  1332.  "Transfer"  Includes,  Also,  Pledge,  Mortgage,  Gift,  Se- 
curity, etc. — The  word  "transfer"  as  used  in  the  Bankruptcy  Act  includes 
moreover  not  only  a  payment  of  money  but  also  a  pledge,  a  mortgage,  a  gift 
or  security  and  every  other  and  different  mode  of  disposing  of  or  parting 
with  property,  or  the  possession  of  property,  absolutely  or  conditionally .^^^ 
Therefore,  a  preference  may  be  accomplished  by  the  debtor's  pledging  his 
property  or  part  of  it,  or  by  mortgaging  it  or  giving  it  as  security  for  a  debt. 

327.  West  V.  Bk.  of  Lahoma,  16  A.  B.  R.  733,  16  Okla.  508;  Landry  v.  An- 
drews, 6  A.  B.  R.  281,  21  R.  I.  597;  Knost  v.  Wilhelmy,  2  A.  B.  R.  471  (Ref. 
Ohio):  Columbus  El.  Co.  v.  Worden  (In  re  Fort  Wayne  El.  Corp.),  3  A.  B.  R. 
634,  99  Fed.  400  (C.  C.  A.  Ind.) ;  In  re  Sloan,  4  A.  B.  R.  356,  102  Fed.  116  (D.  C. 
i'owa);  Boyd  v.  Lemon,  Gale  Co.,  8  A.  B.  R.  83,  114  Fed.  647  (C.  C.  A.  Miss.); 
compare,  analogously,  In  re  Riggs  Restaurant  Co.,  11  A.  B.  R.  508  (C.  C.  A. 
N.  Y.):  This  was  a  case  of  act  of  bankruptcy.  Obiter,  Peterson  v.  Nash,  7  A. 
B.  R.  181,  112  Fed.  311  (C.  C.  A.  Minn.). 

328.  Bankr.  Act,  §  1  (25). 


§   1333  TEUSTES'S  TITLS  AND  RIGHT  TO  ASSETS.  781 

It  is  unnecessary  to  multiply  illustrations  or  citations.  Any  method  of  dis- 
posing of  property  to  a  creditor,  or  of  parting  with  it  or  with  its  posses- 
sion, even  if  conditionally,  can  atTord  the  means  of  perpetrating  a  prefer- 
ence. However  peculiar  the  species  of  property  or  devious  or  indirect  the 
method  of  effecting  the  transfer,  it  may  result  in  a  preference.^^^ 

In  re  Belding,  8  A.  B.  R.  718  (D.  C.  Mass.):  "An  advantage  given  by  the 
bankrupt  to  a  creditor  without  present  consideration  does  not  cease  to  be  a 
preference  because  it  is  given  in  the  forip  of  a  lien,  or  of  a  sale  of  property 
without  full  consideration  instead  of  in  the  form  of  a  direct  payment." 

§  1333..  Performance  of  Labor,  Not  "Transfer." — But  the  perform- 
ance of  labor  by  the  debter  is  not  a  "transfer  of  property"  within  the 
meaning  of  the  bankruptcy  act.**" 

329.  See  ante,  "First  Element  of  Preference,"  "Preferences  by  Indirect 
Means,"  §  1300.  Also,  see  various  citations,  throughout  the  subject  of  Voidable 
Preferences,  involving  the  different  species  of  transfer.  Stern,  Falk  &  Co.  v. 
Trust  Co.,  7  A.  B.  R.  305,  112  Fed.  501  (C.  C.  A.  Ky.);  In  re  Beerman,  7  A.  B. 
R.  431,  113  Fed.  663  (D.  C.  Ga.) ;  Hackney  v.  Hargreaves  Bros.,  13  A.  B.  R.  164,, 
68  Neb.  624. 

Instances: 

1.  By  agreement  of  all  parties  the  placing  of  a  custodian  in  charge  of  a  part- 
nership's store  to  receive  the  proceeds  of  daily  sales  and  apply  them  upon  a 
judgment  against  one  of  the  individual  partners,  where  .the  judgment  and  all 
the  other  events  occurred  within  the  four  months  preceding  the  bankruptcy  of 
the  partnership  and  of  each  of  its  members:  held,  a  preference.  In  re  Metzger 
Toy  &  Novelty  Co.,  8  A.  B.  R.  307,  114  Fed.  957  (D;  C.  Ark.) :  Proof  of  knowl- 
edge on  creditor's  part  was  not  necessary,  the  case  being  decided  before  the 
amendment  of  1903. 

2.  Depleting  the  assets  by  means  of  a  fraudulent  scheme  between  the  as- 
signee for  creditors,  the.  partners  and  some  of  the  creditors  involving  the  pro- 
curing of  an  order  of  court  in  the  assignment  proceedings  ordering  a  salfc,  then 
the  bidding  in  of  the  property  at  a  low  price  by  the  brother  of  one  of  the  part- 
ners for  the  benefit  of  the  certain  creditors  and  of  the  firm.  Stern,  Falk  &  Co. 
V.  Trust  Co.,  7  A.  B.  R.  305,  112  Fed.  501  (C.  C.  A-  Ky-)- 

3.  Services  rendered  by  debtor  to  creditor  in  payment  of  a  debt  do  not  con- 
Sititute  a  transfer  of  property  within  the  meaning  of  the  law.  In  re  Abraham. 
Steers  Lumber  Co.,  7  A.  B.  R.  332,  112  Fed.  406  (C.  C.  A.  N.  Y.):     But  was  not 

-  this  a  transfer  of  the  chose  in  action  arising  from  the  doing  of  the  -work? 

4.  Banker's  lien  upon  collateral  for  other  debts  than  those  for  which  collateral 
is  expressly  pledged.     Collateral   expressly  pledged  for  presently  passing  con- 

.  sideration  during  the  four  months,  is  sold  and  the  excess  applied  upon  an  old 
debt.  "To  the  extent  of  such  application  it  is  a  preference.  In  re  Belding,  8  A. 
B.  R.  718  (D.  C.  Mass.).  ' 

5.  Obtaining  preference  by  indirect  means:  Third  person  lending  money  to 
debtor  to  pay  creditor,  taking  chattel  mortgage  on  debtor's  property  therefor 

'  and  knowing  proposed  use  of  the  nloney,  and  even  taking  bond  of  indemnity 
from  creditor:  chattel  mortgage  void  as  a  preference.  In  re  Beerman,.  7  A.  B> 
R.  431,  112  Fed.  663  (D.  C.  Ga.). 

Mortgage  given  for  money  with  which  to  make 'a  preference  is  void  although 
fer  presently  passing  consideration  to  the  mortgagor,  the  mortgagee  taking  a 
bond  of  indemnity  from  the  creditor  therefor.  In  re  Beerman,  7  A.  B.  R.  431,  HZ 
Fed.  663  (D.  C.  Ga.). 

Obtaining  preference  by  indirect  means:  Hackney  v.  Hargreaves  Bros.,  la 
A.  B.  R.  164,  68  Neb.  624. 

6.  Orders  drawn  by  bankrupt  on  third  persons  for  debts  owing  operate,  whe:i 
accepted,  as  transfers  sufficient  to  constitute  preferences.  Also  when  they 
amount  to  assignments  of  the  fund.  In  re  Hines,  16  A.  B.  R.  495,  144  Fed.  54.1. 
(D.  C.  Penn.). 

330.  In  re  Abraham  Steers  Lumber  Co.,  6  A.  B.  R.  315  (D.  C.  N.  Y.,  affirmed 
in  7  A.  B.  R.  332,  112  Fed.  406).  See  also,  ante,  "First  Element  of  Preference,'* 
§  1380.  Compare,  to  effect  that  contract  to  labor  is  not  "property,"  transferable, 
analogously,  In  re  Home  Security  Co.,  17  A.  B.  R.  181  CD.  C.  Ala.). 
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§  1334.  When  "Transfer"  Consummated,  Where  Recording  "Nec- 
essary."— In  cases  of  transfers  effected  by  instr-uments  that  require' filing 
or  recording  to  impart  notice,  the  consummation  of  the  transfer,  so  far  as 
creditors  are  concerned,  it  would,  seem  from  principle,  is  not  accomplished 
until  the  instrument  is  filed  or  recorded.^^^. 

Matthews  v.  Hardt,  9  A.  B.  R.  383  (N.  Y.  Sup.  Ct.  App.  Div.):  "The  trend 
of  the  decisions  in  the  United  States  Supreme  Court  under  the  recent  Bank- 
ruptcy Act  upon  the  subject  of  the  "date  of  the  traBsfer,  is  in  support  of  the 
-view  that  with  respect  to  an  instrument  of  transfer,  it  is  the  time  when  such 
instrument  is  recorded,  or  when  possession  is  taken  or  notice  is  otherwise 
Tsrought  home  to  the  creditors  of  the  bankrupt  that  is  controlKng." 

Contra,  Rogers  z/.-Page,  15  A.  B.  R.  508,  140  Fed.  596  (C.  C.  A.  Penn.):  "The 
preference  over  other  creditors  was  given  when  the  mortgage  was  executed 
and  delivered.  It  follows  that  if  the  defendant  has  shown  an  appropriation  of 
a  part  of  the  purchase  price  of  the  bankrupt's  coal  land  in  satisfaction  of  a 
valid  indebtedness  secured  by  an  unrecorded  lien  made,  accepted,  and  held  in 
good  faith,  more  than  four  months  before  the  filing  of  the  mortgagor's  volun- 
tary petition  in  bankruptcy,  he  may  escape  a  decree  against  him  to  that  extent." 

But  the  recent  decisions  of  the  United  States  Supreme  Court  seem  to 
indicate  "a  contrary  view.^^^ 

And  where  no  transfer  is  effected  at  all,  as  in  the  case  of  conditional 
sales,  where  simply  the  entire  title  is  not  parted  with,  but  is  retained,  the 
recording  or  filing  could  not  operate  as  a  transfer  nor  could  the  failure  to 
file  or  record  effect  a  transfer  of  the  title  to  the  conditional  vendee.^** 

§  1335.  "Procuring  or  Suffering"  Judgment. — Where  the  preference 
is  not  by  way  of  a  "transfer,"  it  is  essential,  at  least,  that  the  bankrupt 
must  have  "procured  or  suffered"  the  creditor  to  obtain  a  judgrHcnt,  under 
which  levy  or  other  seizure  vvas  made.^^* 

"Judgment"  probably  applies  to  any  court  proceedings  whereby  the  estaJte 
is  depleted;  thus,  to  a  fraudulent  scheme  under  cloak  of  court  orders 

331.  But  compare,  Bradley,  Clark  &  Co.  v.,  Benson,  13  A.  B.  R.  170,  100  N.  W. 
670   (Minn.). 

332.  See  discussions,  ante,  §  1344. 

333.  Bradley,  Clark  &  Co.  v.  Benson,  13  A.  B.  R.  170,  100  N.  W.  670  (Minn.). 

334.  Instance,  In  re  Metzger  Toy  &  Novelty  Co.,  8  A.  B.  R.  307,  114  Fed. 
957  (D.  C.  Ark.) :  This  case  does  not  appear  clearly  to  involve  the  question 
of  the  suffering  or  procuring  of  a  judgment,  but  is  rather  an  authority  upon  the 
matter  of  a  preference  by  way  of  "transfer." 

Instance,  In  re  Heinsfurter,  3  A.  B.  R.  109,  97  Fed.  198  (D.  C.  Iowa):  Re- 
taining possession  of  property  under  writ  of  replevin  although  application  for 
surrender  under  claim  of  fraud  disallowed  by  bankruptcy  court. 

Instance,  In  re  Collins,  2  A.  B.  R.  1  (Ref.  Iowa):  Seeing  certain  creditors 
bringing  suit  and  obtaining  liens  thereby  which  necessarily  result  in  such 
creditors  obtaining  preferences  is  a  "permitting"   of  preferences. 

Instance,  In  re  English,  11  A.  B.  R.  674,  127  Fed.  940  (C.  C.  A.  N.  Y.)  r  Part 
of  judgment  valid  as  simply  declaratory  of  rights  given  before  the  four  month';: 
rest  of  judgment  void  as  creating  liens  and  transferring  property  preferentially 
within  the  four  months.  Partnership,  more  than  four  months  before  bankruptcy, 
transfers,  in  full  payment,  to  one  creditor  a  part  of  its  assets:  dissolution  pro- 
ceedings are  instituted,  ending  in  judgment  within  the  four  months  penoJ, 
affirming  the  validity  of  the  transfer  and  ordering  certain  of  the  general  cred- 
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whereby  the  estate  is  depleted,  as  where  an  assignee  in  insolvency  was  to 
sell  under  order  of  court  at  a  purposely  low  figure  to  the  brother  of  one 
partner,  who  was  to  pay  certain  creditors  50  per  cent,  of  their  claims,  tlie 
balance  to  the  debtor  firm,  it  was  held  a  preference.^^^ 

§  1336.  Warrants  of  Attorney  to  Confess  Judgmeat,  Continuing 
Consents. — Judgment  levies  within  the  four  months  peri©d  on  warrants  of 
attorney  to  confess  judgment  executed  before  the  four  moaths,  constitute 
continuing  assent  or  acquiescence.^^^  But  "continuing  censent"  is  not  nec- 
essary: mere  passive  nonresistance  is  sufficient.*^'' 

"  §  1337.  Debtor's  Voluntary  Action  Not  Implied  in  Cases  of  Prefer- 
ences by  WsLy  of  JudgmeritS. — The  debtor's  positive  action  is  not  im- 
plied in  case  the  preference  be  by  \yay  of  legal  proceedings.  Mere  passive 
r.onresistance  is  all  that  is  requisite.*^^ 

Contra,  Johnson  v.  Anderson,  11  A.  B.  R.  302,  —  Neb.  — :  "In  order  to 
■constitute  a  preference,  the  debtor  must  do  some  act  to  facilitate  the  proceed- 
ings: submissive  inactivity  is  not  enough.  *  *  *  It  is  certainly  competent 
for  a  creditor  to  institute  an  attachment  suit  against  a  bankrupt,  obtain  judg- 
ment by  default,  and  sell  the  attached  property;  and,  unless  the  bankrupt  does 
■some  act  by  which  he  has  participated  in  some  way  in  the  act  of  the  creditor, 
the  preference  otherwise  acquired  is  a  valid  preference  as  against  other 
■creditors." 

Contra,  under  law  of  1867,  Wilson  v.  City  Bk.,  17  Wall.  488:  "Something 
more  than  passive  nonresistance  of  an  insolvent  debtor,  to  regulate  judicial 
proceedings  in  which  a  judgment  and  levy  on  his  property  are  obtained,  when 
the  debt  is  due,  and  he  is  without  just  defense  to  the  action,  is  necessary,  to 
,show  a  preference  of  a  creditor,  or  a  purpose  to  defeat  or  delay  the  operation 
■of  the  Bankrupt  Act." 

Contra,  under  .law  of  1867,  Brown  v.  Jefferson  County  Nat'l  Bk.  (C.  C.  A. 
N.  Y.),  9  Fed.  258:     "The  mere  existence  of  a  desire  on  the  part  of  a  dettor, 

iters  to  be  paid  out  of  the  residue:  Held,  judgment  as  to  validity  of  transfer 
unimpeachable  (because  simply  an  affirmance  of  a  previous  transfer)  but  as  to 
ordering  payment  of  certain  creditors  to  the  exclusion  of  others,  a  preference 
within  four  months  by  "suffering"  a  judgment  to  be  entered. 

Inferentially,  uUt  obiter,  In  re  PorterfieW,  15  A.  B.  R.  11,  158  Fed.  192  (D.  C. 
W.  Va.):  Statutory  suits  to  set  aside  fraudulent  or  preferential  transfers  operat- 
ing to  give  certain  creditors  or  certain  classes  of  creditors  on  recovery,  different 
rights  or  priorities  in  the  proceeds  than  those  prescribed  by  the  Bankruptcy 
,  Act  may  create  voidable  preferences. 

Suffering  a  judgment  whose  necessary  effect  is  to  create  a  preference,  is  the 
suffering  of  the  preference,  In  re  Collins,  2  A.  B.  R.  1  (Ref.  Iowa). 

An  attachment  in  New  York  is  neither  a  "judgment"  nor  a  "transfer"  and 
need  not  be  surrendered,  In  re  Schenkein  &  Coney,  7  A.  B.  R.  162,  113  Fed. 
421  (Ref.  N.  Y.). 

335.  In  re  Stern,  Falk  &  Co.,  7  A.  B.  R.  305,  112  Fed.  501  (C.  C.  A.  Ky.). 

336.  Wilson  Bros.  v.  Nelson,  7  A.  B.  R.  ]43.  183  U.  S.  191;  impliedly.  In  r^-; 
Huffman,  1  A.  B.  R.  587  (Ref.  Penn.);  analogously.  In  re  Moyer,  1  A.  B.  R. 
577,  97  Fed.  324  (D.  C.  Penn.).  See  cases  cited  under  "Third  Act  of  Bank- 
ruptcy," §  135. 

337.  .See  cases  cited  ante,  under  "Third  Act  of  Bankruptcy,"  §  136. 

338.  See  cases  cited  ante,  under  "Third  Act  of  Bankruptcy,"  §  135;  In  re 
Gallagher,  6  A.  B.  R.  255  (Ref.  Mass.). 
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however  strong  such  desire,  that  a  particular  creditor  may  succeed  by  suit, 
judgment,  execution  and  levy  in  obtaining  a  preference  over  other  creditors, 
so  that  such  preference  may  be  maintained,  even  as  against  proceedings  in 
bankruptcy  which  may  be  subsequently  commenced,  is  not  sufficient  to  establish 
that  the  debtor  procured  or  suffered  his  property  to  be  taken  on  legal  process, 
with  intent  to  prefer  such  creditor,  if  the  proceedings  of  the  creditor  were  the 
usual  proceedings  in  a  suit,  unaided  by  any  action  of  the  debtor,  either  by  facili- 
tating the  proceedings  as  to  time  or  method,  or  by  obstVucting  other  creditors 
who  otherwise  would  obtain  priority." 

§  1338.  Payment  of  Proceeds  of  Execution  Sa,le  to  Creditor  Suffi- 
cient without  Debtor's  Voluntary  Action. — The  payment  of  the  prg- 
ceeds  of  an  execution  or  attachment  sale  to  the  levying  creditor,  if  other- 
wise preferential,  is  none  the  less  a  preference  because  of  the  lack  of  the 
debtor's  voluntary  act.^^* 

§  1339.  Fifth  Element  of  a  Preference. — Where  the  preference 
is  by  way  of  a  transfer,  the  transfer  must  have  been  made  by  the 
transferror  to  satisfy  a  debt  in  whole  or  in  part  and  the  property 
must  have  been  sought  to  be  applied  on  a  debt.  Preference,  by 
way  of  transfer,  implies  an  intent  of  the  transferror  to  apply  the 
property  en  a  debt,  or  obligation. 

§  1340.  Intent  to  Apply  on  Debt  to  Be  Distinguished  from  Intent 
to  Prefer. — By  this  is  not  meant  that  the  transferee  must  be  proved  to 
have  intended  the  transfer  as  a  preference :  intent  to  pay  a  debt  and  intent 
by  paying  it,  to  prefer,  are  wholly  different  matters. 

Property  of  the  debtor  not  transferred  to  apply  on  a  debt  does  not  give 
rise  to  a  i»-eference,  although  it  may  be  used  as  an  offset. 

Thus,  the  retaining,  to  apply  on  the  creditor's  own  claim  against  a  bank- 
rupt storekeeper,  funds  deducted  by  arrangement  from  the  wages  of  the 
creditor's  employees  to  pay  for  supplies  furnished  the  employees  by  the 
storekeeper,  has  been  held  an  offset  (although  an  improper  one  in  this  case) 
and  not  a  preference,  since  the  element  of  the  debtor's  application  of  the 
payment  on  the  debt  was  lacking.^*" 

§  1341.  Bankrupt's  Deposit  in  Bank. — Thus,  a  bankrupt's  de- 
posit in  baak,  so  long  as  it  was  made  as  a  general  deposit  subject  to  check, 
is  not  a  preference  and  may  be  offset:  the  relation  is  that  of  debtor  and 


339.  See,  impliedly,  cases  cited  under  "Third  Act  of  Bankruptcy,"  §  135,  ec 
seq.;  contra,  Johnson  v.  Anderson,  11  A.  B.  R.  302,  —  Neb.  — ;  contra  (under 
law  of  186?),  Wilson  v.  City  Bk.,  17  Wall.  488;  contra  (under  law  of  1867), 
Brown  V.  Jeferson  County  Bk.,  9   Fed.  258   (C.   C.   A.   N.  Y.). 

340.  Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  447,  196  U.  S.  502 
(reversing  12  A.  B.  R.  111). 
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creditor,  and  the  mutual  debts  may  be  offset,  the  depositing  not  having 
been  made  to  pay  a  debt.^*^ 

N.  Y,  County  Nat'l  Bk.  v.  Massey,  11  A.  B.  R.  42,  192  U.  S.  138:  "The 
money  deposited  becomes  a  part  of  the  general  fund  of  the  bank,  to  be  dealt 
with  by  it  as  other  moneys,  to  be  lent  to  customers,  and  parted  with  at  the 
will  of  the  bank,  and  the  right  of  the  depositor  is  to  have  this  debt  repaid  in 
whole  or  in  part  by  honoring  checks  drawn  against  the  deposits.  It  creates 
an  ordinary  debt,  not  a  privilege  or  right  of  a  fiduciary  character.     *    *    * 

"As  we  have  seen,  a  deposit  of  money  to  one's  credit  in  a  bank  does  not 
operate  to  diminish  the  estate  of  the  depositor,  for  when  he  parts  with  the 
money  he  creates  at  the  same  time,  on  the  part  of  the  bank,  an  obligation  to 
pay  the  amount  of  the  deposit  as  soon  as  the  depositor  may  see  fit  to  draw  a 
check  against  it.  It  is  not  a  transfer  of  property  as  a  payment,  pledge,  mort- 
gage, gift  or  security.  It  is  true  that  it  creates  a  debt,  which,  if  the  creditor 
may  set  it  off  under  §  68,  amounts  to  permitting  a  creditor  of  that  class  to 
obtain  more  from  the  bankrupt's  estate  than  creditors  who  are  not  in  the  same 
situation,  and  do  not  hold  any  debts  of  the  bankrupt  subject  to  set-oflf.  But 
this  does  not,  in  our  opinion,  operate  to  enlarge  the  scope  of  the  statute  de- 
fining preferences  so  as  to  prevent  set-off  in  cases  coming  within  the  terms  of 
§  68a.  If  this  argument  were  to  prevail  it  would,  in  cases  of  insolvency,  defeat 
the  right  of  set-oflE  recognized  and  enforced  in  the  law,  as  every  creditor  of  the 
bankrupt  holding  a  claim  against  the  estate  subject  to  reduction  to  the  full 
amount  of  a  debt  due  the  bankrupt  receives  a  preference  in  the  fact  that  to  the 
extent  of  the  set-off  he  is  paid  in  full." 

§  1342.  Sixth  Element  of  Preference.— The  debtor  must  have  been 
insolvent  at  the  time  of  the  transfer  or  other  voluntary  appropria- 
tion of  property.  Preference  implies  insolvency  of  the  debtor. 
Of  course  there  can  be  no  preference  among  creditors  if  the  debtor 
is  solvent,  for  then  he  can  pay  all  his  debts  in  full.3*2 

In  re  Veneer  &  Panel  Co.,  6  A.  B.  R.  271  (D.  C.  Wis.,  affirmed  sub  nom. 
McDonald  v.  Daskam,  8  A.  B.  R.  543,  116  Fed.  276):  "It  is  true  that  the 
transaction  on  which  the  creation  of  a  lien  depends  in  each  claim  falls  within 
the  period  of  four  mont-hs  preceding  the  fiHng  of  the  petition  in  bankruptcy; 
biit  it  is  equally  true,  under  the  testimony,  that  the  corporation  was  solvent, 
within  the  definition  of  the  act,  up  to  the  occurrence  of  the  fire,  on  July  23rd. 
The  inhibitions  of  §  60  apply  only  to  preferences   given  when   the   debtor  is 

341.  In  re  Ph.  Semmer  Glass  Co.,  11  A.  B.  R.  665  (D.  C.  N.  Y.);  In  re 
Elsasser,  7  A.  B.  R.  215  (Ref.  Penn.);  In  re  Geo.  M.  Hill,  12  A.  B.  R.  321 
(C.  C.  A.  Ills.);  In  re  Scherzer,  12  A.  B.  R.  451,  130  Fed.  631  (D.  C.  Iowa); 
West  V.  Bk.  of  Lahoma,  16  A.  B.  R.  738,  16  Okla.  508;  obiter,  Bk.  v.  Sundheim, 
IC  A.  B.  R.  866  (C.  C.  A.  Pa.);  compare,  In  re  Davis,  9  A.  B.  R.  670  (D.  C. 
Tex.). 

But  see  for  singular  misapplication  of  the  rule,  where  the  application  of 
deposits  to  pre-existing  overdrafts  within  the  four  months  by  agreement  was 
held  not  to  be  a  preference;  obiter,  Tomlinson  v.  Bank  of  Lexington,  16  A.  B. 
R.  632  (C.  C.  A.  N.  Car.) :  The  case  is,  however,  obiter,  for  "reasonable  cause 
for  belief"  was  lacking.     See  ante,  §  1297. 

342.  Bankr.  Act,  §  60  (a);  Cullinane  v.  State  Bk.,  12  A.  B.  R.  779,  123  Iowa 
340;  In  re  Chappell,  7  A.  B.  R.  608,  113  Fed.  545  (D.  C.  Va.) ;  In  re  Alexander, 
4  A.  B.  R.  376,  103  Fed.  464  (D.  C.  Ga.) ;  In  re  Clifford,  14  A.  B.  R.  ,281,  136  Fed. 
475  ,(D.  C.  Iowa) ;  also,  see  cases  cited  in  the  following  paragraphs,  under 
"Sixth  Element  of  a  Preference." 

1  Rem  B— SO 


786  REMINGTON   ON   BANKRUPTCY.  §  1343 

insolvent  in  fact,  and  if  a  lien  was  perfected  before  the  fire,  in  the  case  as  pre- 
sented, it  is  not  affected  by  that  section,  although  it  may  remain  open  to  ques- 
tion under  §  67,  as  to  'a  present  consideration.' " 

Troy  Wagon  Wks.  v.  Vastbinder,  12  A.  B.  R.  353,  130  Fed.  233  (D.  C.  Pa.): 
"But  it  is  essential  to  a  preference  that  the  debtor  should  have  been  insolvejit 
at  the  time,  and  unless  this  appears  there  is  no  act  of  bankruptcy." 

§  1343.  Definition  of  Insolvency  under  Present  Act. — Insolvency,  as 
the  term  is  used  in  the  present  Bankruptcy  Act,  is  different  from  what  is 
usually  meant  in  bankruptcy  and  insolvency  law  by  the  term.  Its  time- 
honored,  legal  meaning  as  used  in  insolvency  proceedings,  is  inability  of  the 
debtor  to  meet  his  obligations  as  they  mature  in  the  usual  course  of 
business. 

And  this  was  what  was  meant  by  the  law  of  1867.^*^ 

Carson  v.  Chicago  Title  &  Trust  Co.,  5  A.  B.  R.  834,  182  U.  S.  438:  "It  is 
pointed  out  that  insolvency  has  a  different  meaning  under  the  Act  of  1898  than 
it  had  under  the  Act  of  1867.  Under  the  latter,  the  debtor  was  insolvent  when 
he  was  unable  to  pay  his  debts  in  the  ordinary  course  of  business.  Under  the 
former,  when  the  aggregate  of  his  property  at  a  fair  valuation  is  insufficient  to 
pay  his  debts." 

However,  such  a  definition  would  make  almost  every  merchant  insolvent 
in  the  eyes  of  the  law  during  seasons  of  panic  and  financial  stringency  such 
as  occurred  in  the  United  States,  for  instance,  during  the  dark  days  of  1893 
and  1894,  when  the  wealthiest  and  most  prosperous  business  men  were  un- 
able to  pay  their  notes  and  bills  as  they  became  due.  Money  itself,  the 
medium  of  payment,  was  hoarded.  Banks  had  to  resort  to  the  artifice  of 
clearing-house  scrip — had  to  create  a  new  kind  of  money  in  fact.  It  was 
next  to  impossible  to  raise  money  on  the  best  collateral  security,  and  real 
estate  loans  of  so-called  "gilt-edged"  value  went  begging  for  takers.  Al- 
most every  merchant  was  insolvent  if  the  usual  legal  definition  was  the  test, 
for  everyone,  almost,  was  unable  to  meet  his  obligations  as  they  matured 
in  the  due  course  of  business.  The  likelihood  that  such  financial  strin- 
gencies and  industrial  depressions  are  to  be  recurring  and  frequently  recur- 
ring phenomena  in  the  commercial  world,  undoubtedly  was  the  reason  that 
the  framers  of  the  present  Bankruptcy  Act,  coming  to  their  work  only  two 
or  three  years  after  the  crisis  of  1893,  rejected  as  intolerable  a  definition  of 
insolvency  such  as  this,  as  a  basis  for  bankruptcy  proceedings.  Indeed,  this 
sweeping  definition  of  insolvency  was  one  of  the  causes  of  the  popular 
hatred  that  grew  up  against  the  old  Bankruptcy  Law  of  1867,  and  was  one 
of  the  causes  of  the  downfall  of  that  law  and  of  the  reluctance  of  Congress 
to  pass  another  Bankruptcy  Act.  Accordingly,  Congress  chose  the  more  lib- 
eral definition  and  the  definition  most  nearly  approximating  to  the  popular 

343.  Hussey  v.  Dry  Goods  Co.,  17  A.  B.  R.  513  (C.  C.  A.  Kas.);  Stevenspn 
V.  Milliken-Tomlinson,  13  A.  B.  R.  301  (Sup.  Jud.  Ct.  Me.);  Upson  v.  Mt. 
Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.);  In  re  Andrews,  16  A.  B. 
R.  390,  144  Fed.  932  (C.  C.  A.  Mass.). 
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idea  of  insolvency  that  they  set  forth  in  §  1,  clause  15,  of  the  Statute,  in  the 
following  words : 

"A  person  shall  be  deemed  insolvent  within  the  provisions  of  this  Act  when-» 
■ever  the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall' 
not  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts."S4* 

Carson,  etc.,  v.  Chicago  Title  &  Trust  Co.,  5  A.  B.,  R.  834,  183  U.  S.  438: 
""The  other  weakness  in  the  argument  is  that  it  exaggerates  the  difference 
letween  the  definitions  of  insolvency  and  overlooks  an  advantage  to  the  creditor 
in  the  definition  contained  in  the  Act  of  1898.  Inability  to  pay  debts  in  the 
ordinary  course  of  business  usually  accompanies  an  insufficiency  of  assets.  It 
may  not,  of  course.  At  times  a  debtor's '  property,  though  amply  sufficient  in 
value  to  discharge  all  of  his  obligations,  may  not  be  convertible  without  sacri- 
fice into  that  form  by  which  payments  may  be  made.  The  law  regards  that 
possibility.  In  this  there  is  indulgence  to  the  debtor,  and  through  him  to' 
preferred  creditors." 

Martin  v.  Bigelow,  7  A.  B.  R.  220  (N.  Y.  Sup.  Ct.):  "To  say  of  a  man  that 
he  is'  in  failing  circumstances,  or  that  he  is  unable  to  pay  all  his  debts  in  full, 
which  means  presently  unable  so  to  do,  is.  quite  a  different  thing  from  alleging 
that  his  property,  taken  at  a  fair  valuation,  is  not  sufficient  in  amount  to  pay 
his  debts." 

And  it  is  to  be  noted  that  the  definition  adopted  in  the  present  law  is  the 
same  as  that  which  for  centuries  has  been  the  accepted  meaning  of  the  term 
insolvency  as  used  in  the  law  of  fraudulent  transfers.  The  term  "insol- 
vency," as  understood  in  dealing  with  contracts  and  transfers  challenged 
on  the  ground  of  fraud,  actual  or  constructive,  has  always  had  reference 
to  the  insufficiency  of  the  debtor's  assets  to  cover  his  liabilities,  although  as 
understood  in  the  administration  of  insolvent  and  former  bankrupt  laws,  it 
has  usually  referred  to  the  mere  inability  of  the  debtor  to  pay  his  debts  as 
they  matured  in  the  usual  course  of  business.^*^ 

Compare,  Grunsfeld  v.  Brownell,  11  A.  B.  R.  601  (Sup.  Ct.  New  Mex.) :  "Tht 
term  insolvency  as  used  in  bankruptcy  and  insolvency  laws  means  the  inability 
■of  a  person  to  pay  his  debts  as  they  mature  in  the  ordinary  course  of  business, 
but  as  used  in  a  general  sense,  it  means  a  substantial  excess  of  a  person's  liabili- 
ties over  the  fair  cash  value  of  his  property." 

It  will  be  useful  to  explicate  this  definition  in-order  to  give  a  somewhat 
■clearer  idea  Of  the  meaning  of  bankruptcy  insolvency. 

§  1344.  Property  Fraudulently  Disposed  of,  Not  to  Be  Counted  as 
Assets. — Property  fraudulently  disposed  of  is  not  to  be  counted.    In  ar- 

344.  In  re  Andrews,  16  A.  B.  R.  390,  144  Fed.  922  (C.  C.  A.  Mass.);  Hussey 
f.  Dry  Goods  Co.,  17  A.  B.  R.  513   (C.  C.  A.  Kas.);  In  re  Rung  Furn.  Co.,  10 

A.  B.  R.  44  (Ref.  N.  Y.) ;  Stevenson  v.  Milliken-Tomlinson  Co.,  13  A.  B.  R.  306, 
—  Me.  — ;  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.). 

345.  Marvin  v.  Anderson,  6  A.  B.  R.  530,  87  N.  W.  326  (D.  C.  Wis.) ;  com- 
pare, In  re  Doscher,  9  A.  B.  R.  547,  556,  130  Fed.  408  (D.  C.  N.  Y.) ;  also,  see 
Martin  v.  Bigelow,  7  A.  B.  R.  318  (Sup.  Ct.  N.  Y.),  and  Levor  v.  Seiter,  5  A. 

B.  R.  576  (N.  Y.  Sup.  Ct.). 
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living  at  the  property  that  is  to  be  counted  in  making  up  the  aggregate,  all 
property  conveyed,  transferred,  concealed  or  removed  or  permitted  to  be 
concealed  or  removed  with  intent  to  defraud  or  hinder  creditors,  is  to  be  . 
excluded.3*^ 

Thus  it  is  possible  that  a  debtor  who  has  plenty  of  property  to  pay  all  he 
owes,  may  make  himself  insolvent  within  the  bankruptcy  definition  by  fraud- 
ulently transferring  or  concealing  so  much  of  it  that  that  which  is  left  will 
not  be  enough,  even  at  a  fair  valuation,  to  pay  all  the  debts.  And  so,  under 
such  circumstances,  if  the  creditors  succeed  in  recovering  the  property 
fraudulently  disposed  of,  they  may  get  their  claims  paid  in  full,  notwith- 
standing the  fact  the  bankrupt  himself  could  not  say  he  was  not  insolvent 
without  confessing  to  the  frauds  .he  himself  had  perpetrated. 

Thus  it  is  possible  that  a  man  may  be  insolvent  in  bankruptcy  under  the 
present  definition  and  yet  his  creditors  ultimately  get  paid  in  full.^*'', 

§  1345.  But  Equity  of  Redemption  Counted,  if  Fraudulent 
Conveyance  by  Way  of  Security. — If  the  fraudulent  conveyance  be  by 
way  of  mortgage  or  other  security,  the  equity  of  redemption  is,  however, 
to  be  counted  in.^*^ 

§  1346.  Property  Preferentially  Conveyed  as  Security  Not  to 
Be  Excluded. — Property  not  fraudulently  but  merely  preferentially 
transferred  as  security,  however,  is  not  to  be  excluded,  but  is  to  be  counted 
in  as  part  of  the  assets.^*® 

In  re  Doscher,  9  A.  B.  R.  547,  554,  120  Fed.  408  (D.  C.  N.  Y.)':  "Where  prop- 
erty is  transferred  in  fraud  .of  creditors,  the  statute  contemplates  that  the  bank- 
rupt shall  not  have  the  benefit  of  its  valuation  in  determining  whether  he  is 
insolvent.  Where  property  is  transferred  in  payment  of  or  as  security  for  a  just 
debt,  the  mere  fact  that  it  may  involve  a  preference  in  bankruptcy,  should, 
bankruptcy  proceedings  be  instituted,  does  not  exclude  it  from  consideration  in 
determining  the  debtor's  solvency." 

§  1347.  Exempt  Pro;^erty  Counted. — Exempt  property  is  to  be 
counted.^^" 

346.  Bankr.  Act,  §  1  (15) ;  In  re  Baumann,  3  A.  B.  R.  196,  96  Fed.  946  (D.  C. 
Tenn.);  obiter,  In  re  Doscher,  9  A.  B.  R.  547,  556,  120  Fed.  408  (D.  C.  N.  Y.);. 
In  re  Hines,  16  A.  B.  R.  296,  144  Fed.  142  (D.  C.  Ore.). 

347.  Instance,  In  re  Shoesmith,  13  A.  B.  R.  645,  135  Fed.  684  (C.  C.  A.  Ills.): 
Admitting  possession  of  assets  at  time  of  filing  of  petition  but  declaring  they 
were  subsequently  "invested"  without  disclosing  where  or  how  kept  meanwhile.. 

348.  Lansing  Boiler,  etc.,  Wks.  v.  Ryerson  &  Son,  11  A.  B.  R.  558,  128  Fed 
701  (C.  C.  A.  Mich.). 

349.  Lansing  Boiler  &  Engine  Wks.  v.  Ryerson  &  Son,  11  A.  B.  R.  558,  128 
Fed.  701  (C.  C.  A.  Mich.);  compare,  impliedly,  to  same  effect.  In  re  Norcross, 
1  A.  B.  R.  644  (Ref.  Mo.);  compare,  analogously,  as  to  counting  in  preferred 
creditors  among  liabilities,  In  re  Cain,  2  A.  B.  R.  378  (Ref.  Ills.);  McMurtrey 
V.  Smith,  15  A.  B.  R.  427,  142  Fed.  853  (Special  Master  Tex.,  affirmed  by  D.  C). 

"Preferred"  debt  distinguished  from  "secured"  debt. — A  "preferred"  debt  I's 
to  be  distinguished  from  a  "secured"  debt,  In  re  Busby,  10  A.  B.  R.  650,  J24  Fed- 
469  (D.  C.  Penn.).  „    ^      . 

350.  In  re  Hines,  16  A.  B.  R.  295,  144  Fed.  142  (D:  C.  Ore.). 
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In  re  Baumann,-  3  A.  B.  R.  196,  96  Fed.  946  (D.  C.  Tenn.) :  "It  is  entirely 
true,  as  stated  by  Mr.  Justice  Bradley,  In  re  Bass,  3  Woods  383,  Fed.  Cas.  No. 
1,091,  'that  exempted  property  constitutes  no  part  of  the  assets  in  bankruptcy, 
and  that  the  assignee  acquires  no  title  to  exempted  property.'  Nevertheless  it 
,  does  not  follow  that  it  is  not  to  be  counted  ,when  determining  the  question 
whether  he  be  solvent  or  insolvent.  *  *  *  jf  Congress  had  intended  to 
exclude  from  the  terms  of  this  definition  property  exempted  by  law  from  exe- 
cution, the  phrasing  of  the  statute  would  have  contained  the  exception  either 
explicitly  or  by  necessary  iinplication — as  if  the  statute  had  used  the  phrase 
■'the  aggregate  of  his  property  subject  to  execution  at  law,'  or  'the  aggregate 
■of  his  property  available  for  the  payment  of  his  debts,'  or  'the  aggregate  of  his 
property,  except  such  as  is  exempted  by  law;'  and  it  is  most  natural  that  the 
language  of  the  statute  should  have  taken  some  such  form  if  it  had  been  the 
intention  to  exclude  from  the  count  the  value  of  the  exempted  property.  Al- 
though not  leviable,  it  may  be  used  voluntarily  for  the  payment  of  these  debts." 

§  1348.  Partnership  Not  Insolvent,  unless  All  Partners  Insolvent.^ 

A  partnership  is  not  to  be  deemed  insolvent  unless  the  aggregate  of  all  its 
own  property,  together  with  all  of  the  individual  property  of  its  members 
in  excess  of  their  respective  individual  indebtedness,  is  less  than  its  liabil- 
ities.351 

§  1349.  Property  to  Be  Taken  at  "Pair  Valuation." — Again,  it  must 
be  noted  that  the  property  counted  in  must  be  counted  in  at  a  fair  valua- 
tion.352 

What  constitutes  fair  valuation  is  difficult  to  define.^^^  We  can  say,  how- 
ever, what  it  is  not. 

§  1350.  "Pair  Valuation"  Not  Value  at  Sacrifice  Sale.— It  is  not  the 

valuation  that  would  prevail  at  sheriff's  sale,  sacrifice  sale  or  forced  sale. 

Thus,  where  the  bankrupt  is  a  going  concern,  the  value  of  its  assets  after 
the  levy  of  an  execution  and  the  consequent  cessation  of  its  business  may  not 
be  the  fair  valuation.^  ^* 

§  1351.  Market  Value,  as  "Pair  Valuation." — Moreover,  even  the 
market  price  probably  would  not  be  the  fair  valuation  in  all  cases;  for 
instance,  property  that  has  no  market  value  at  all  and  property  whose 

351.  See  cases  cited  ante,  chapter  III,  "Who  May  Be  Thrown  Involuntarily 
into  Bankruptcy,"  division  3,  subdiv.  "B/;"  "Partnerships,"  §  60. 

358.  Bankr.  Act,  §  1  (15);  obiter,  Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11 
A.  B.  R.  630,  68  Kas.  734.    See  also,  cases  cited  in  succeeding  paragraphs  herein, 

353.  In  determining  the  fair  valuation  in  deciding  whether  an  intent  to 
prefer  exists^  on  the  debtor's  part  so  as  to  make  the  preference  an  act  of  bank- 
ruptcy, it  would  be  permissible  to  show  that  the  alleged  bankrupt  actually  anj 
Ijona  fide  thought  a  certain  valuation  would  be  a  fair  valuation  that  would  makfc 
his  assets  appear  to  be  sufficient  to  cover  his  liabilities,  whether  in  fact  they 
were  sufficient,  or  not.  See  ante,  "Intent  to  Prefer  as  an  Element  of  Second 
Act  of  Bankruptcy,"  §  132. 

354.  Chic.  T.  &  T.  Co.  V.  Roebling's  Sons,  5  A.  B.  R.  368,  107  Fed.  71  (U.  S. 
C.  C.  111.) ;  compare,  to  same  effect,  In  re  Rung  Furn.  Co.,  10  A.  B.  R.  51  (Ref, 
N.  Y.). 
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market  value  is  abnormally  low  owing  to  extraordinary  circumstances  or 
financial  depression.  However,  the  market  valuation  of  property  would 
usually  be  its  fair  valuation  except  in  the  instances  cited  and  similar  ones.^ss 

Duncan  v.  Landis,  5  A.  B.  R.  649,  106  Fed.  839  (C.  C.  A.  Pa.) :  "The  words, 
'fair  valuation'  are  equivalent  to  the  present  market  value  of  the  property  in 
question,  but  such  market  value  is  not  to  be  ascertained  by  what  a  purchaser 
would  give  who  desires  to  take  advantage  of  the  necessities  and  embarrass- 
ments of  the  owner  at  a  price  less  than  its  real  value  and  a  charge  to  the  effect 
that  such  value  should  be  fixed  by  the  situation  of  the  debtor  the  number  and 
amount  of  the  obligations  owed  by  such  debtor  and  the  time  when  they  were 
due,  as  elements  to  be  regarded  by  the  purchaser,  is  erroneous." 

In  re  Hines,  16  A.  B.  R.  296,  144  Fed.  142  (D.  C.  Ore.):  "As  it  respects 
property  considered  in  a  commercial  sense,  I  can  conceive  of  no  better  or  surer 
standard  by  which  to  arrive  at  a  fair  valuation  than  the  market  value;  that  is,, 
what  the  property  will  probably  bring,  or  is.  worth  in  the  general  market,  where: 
everybody  buys.  It  could  not  be  what  it  is  worth  to  one  person  or  to  another 
specially  circumstanced,  or  having  special  use  fOr  a  particular  article,  but  what 
it  is  worth  as  a  marketable  commodity,  at  a  given  time,  with  no  special  con- 
ditions prevailing  other  than  effect  the  market  generally  in  the  locality  where 
the  commodity  is  for  sale." 

§  1352.  "Pair  Valuation"  Where  Bankrupt  "Going  Concern"  Not 
"Scrap"  nor  "Wrecker's"  Value. — Where  the  bankrupt  is  a  "go- 
ing concern"  at  the  date  of  the  commission  of  the  act  of  bankruptcy, 
that  fact  must  be  taken  into  account  in  fixing  "fair  valuation;"  and  "scrap"' 
values  or  "wrecker's"  values  will  not  suffice.^'" 

Taper  Co.  v.  Gfoembel,  16  A.  B.  R.  28  (^C.  C.  A.  Ills.):  "The  valuation  for 
the  test  of  solvency  or  insolvency  under  the  issue  must  relate  to  the  conditions', 
as  a  going  concern,  when  the  alleged  preference  was  given,  and  not  to  the 
mere  dead   matter  after  bankruptcy  intervened." 

§  1353.  "Fair  Valuation"  of  Choses  in  Action  and  Intangible- 
Property. — The  face  value  of  choses  in  action  is  not  to  be  taken  if  it  is 
not  the  actual  value. 

Thus,  the  actual  value  of  accounts  must  govern  in  determining  the  ques- 
tion of  iasolvency  ;**^  likewise  of  insurance  policies.^^^ 


'  355  Price  obtained  by  purchaser  at  private  sale,  on  resale  of  the  good."!: 
shortly  after  the  transfer,  has  been  held  incompetent,  Sebring  v.  Wellington,  6- 
A.  B.  R.  671  (N.  Y.  Sup.  Ct.  App-.).     But  see  strong  dissenting  opinion. 

356.  Instance,  Motor  Vehicle  Co.  v.  Oak  Leather  Co.,  15  A.  B.  R.'  808  (C. 
C.  A.  Ills.);  impliedly,  Chic.  Title  &  T.  Co.  v.  Roebling's  Sons,  5  A.  B.  R.  371,. 
107  Fed.  71   (C.  C.  Ills.). 

357.  In  re  Coddington,  9  A.  B.  R.  243,  118  Fed.  281  (D.  C.  Penn.);  Benjamin 
V.  Chandler,  15  A.  B,  R.  440   (D.  C.  Penn.). 

!"58.  Rogen  h  Trnmmell  v.  Protter,  12  A.  B.  R.  288,  129  Fed.  533  (C.  C.  A.. 
Ohio);  Benjamin  v.  Chandler,  15  A.  B.  R.  440  (D.  C.  Penn.). 
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_Likewise,  with  the  value  of  bonds,  leases,  patents,  licenses  and  securities 
and  of  other  intangible  property,  it  is  the  actual,  fair  value  that  prevails.^?* 

§  1354.  Admissions  of  Insolvency  by  Bankrupt  Not  Competent 
against  Creditor. — Proof  of  admissions  of  insolvency  itself,  or  of  ad- 
missions of  facts  tending  to  show  insolvency,  made  by  the  bankrupt,  even 
before  bankruptcy,  are  not  competent  evidence  against  the  preferred  cred- 
itor on  a  suit  for  recovery  of  the  preference.*^" 

The  bankrupt's  uncorroborated  testimony  as  to  the  precise  time  of  becom- 
ing insolvent  has  been  held   not  sufficient  to  establish  the  fact.*®^ 

§  1355.  Bankrupt's  Books  Admissible. — Books  of  the  bankrupt  are 
competent  evidence  on  the  question  of  his  insolvency.* ^^ 

Of  course  their  competency'  is  not  on  the  basis  of  their  beihg  admissions, 
but  rather  of  their  being  contemporaneous  memoranda;  except  where  the 
issue  is  the  commission  of  an  act  of  bankruptcy  and  not  the  recovery  of  a 
preference. 

§  1356.  Schedules  Inadmissible  against  Preferred  Creditor. — The 

schedules  filed  by  the  bankrupt  are  inadmissible  against  the  alleged  pre- 
ferred creditor  to  prove  the  bankrupt's  insolvency.  They  are  the  admissions 
-of  a  mere  assigntir' after  he  has  parted  with  his  "interest  to  the' alleged  pre- 
ferred creditor.*^* 

§  1357.  Inventory  and  Appraisement  in  Bankruptcy,  whether  Ad- 
missible.— It  has  been  held  that  the  inventory  and  appraisement  taken  by 
the  banki-uptcy  court  are  competent  evidence.*^* 

359.  Instance,  First  Nat'l  Bk.  v.  Ice  Co.,  14  A.  B.  R.  448,  136  Fed.  466  (D.  G. 
Penn.) :     Disputed  liability  of  bondholders  on  bonus  stock  issued  to  them  not 

.  counted  in  as  assets. 

Instance,  McGowan  v.  Knittel,  15  A.  B.  R.  1,  137  Fed.  1015   (C.  C.  A.  Penn., 

reversing  Knittel  v.   McGowan,   14  A.   B.   R.  209,   137   Fed.  453):      Record  of   a 

reopened  judgment  against   the   bankrupt  should   not   be   admitted   before   the 

jury;  especially  where  opened  generally  and  not  specially  to  let  in  some  par- 

.  ticular  defense. 

Troy  Wagon  Wks.  v.  Vastbinder,  12  A.  B.  R.  352,  130  Fed.  232  (D.  C.  Penn.) : 
Leases   and  securities,   face  value  $4,000.00  conceded  actual   value  $1,000.00. 

Instance,  Motor  Vehicle  Co.  v.  Oak  Leather  Co.,  15  A.  B.  R.  808  (C.  C.  A. 
Ills.):  Patent. 

Instance,  In  re  Foley,  15  A.  B.  R.  832  (Ref.  Pa.):  Liquor  license:  Claimed 
to  be  worth  $10,000.00  but  testimony  that  only  made  $100.00  in  18  months. 

360.  But  of  course  are  perfectly  competent  against  the  bankrupt  on  a 
petition  for  his  adjudication  as  bankrupt.  In  re  Lange,  3  A.  B.  R.  231,  97  Fed. 
197  (D.  C.  N.  Y.). 

361.  In  re  Linton,  7  A.  B.  R.  676   (Ref.  Penn.). 

362.  In  re  Coddington  (Docker  Foster  Co.),  10  A.  B.  R.  584,  123  Fed.  190 
(D.  C.  Penn.);  obiter.  Hackney  v.  Hargreaves  Bros.,  13  A.  B.  R.  164,  68  Neb. 
624. 

363.  Hackney  v.  Raymond  Bros*.  Clark  Co.,  10  A.  B.  R.  213  (Sup.  Ct.  Neb., 
reversed  in  13  A.  B.  R.  164,  Sup.  Ct.  Neb.);  compare,  same  rule  as  to  alleged 

.'.fraudulent, conveyances,  Halbert  v..  Pranke,  -11  A.  B.  R.  620,  91  Minn.  204;  contra, 
Hackney  v.  Hargreaves,  13  A.  B.  R.  164,  68  Neb.  634;  contra,  In  re  Docker- 
Foster  Co.,  10  A.  B.  R.  584,  123  Fed.  190  (D.  C.  Pa.): 

364.  Hackney  v.  Hargreaves  Bros,  and  v..  Raymond  Bros.  Clark  Co.,  13  A. 
B.  R,  164, '68  Neb.  634;  In  re  Docker-Foster  Co.,  10  A.  B.  R.  584,  123  Fed.  190 
(D.  C.  Penn.1 ;  compare.  In  re  Soudans  Mfg.  Co.,  8  A.  B.  R.  59,  113  Fed  804 
(C.  C.  A.  Ind.). 
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But  it  is  difScult  to  see  how  the  preferred  creditor  can  be  thus  bound. 
Of  course,  the  testimony  of  the  appraisers  would  likely  be  admissible,  as 
throwing  light  upon  the  financial  condition  of  the  bankrupt  at  the  time  of 
the  alleged  preferential  transfer;  but  the  theory  on  which  the  appraisal 
iiself,  even  though  ofificial,  is  admissible,  is  not  plain.^ss 

§  1358.  Whether  Sale  by  Receiver  in  State  Court  or  by  Trustee  in 
Bankruptcy,  Competent. — Prices  obtained  by  a  receiver  in  the  State 
Court  before  the  bankruptcy,  although  somewhat  subsequently  to  the  trans; 
fer  complained  of,  are  admissible  in  proof  of  the  fair  value  at  the  time  of 
the  transfer,  and  the  exclusion  of  such  prices  from  evidence  has  been  held 
reversible  error .3®^  Where  the  evidence  shows  that  the  value  of  the  assets 
has  not  varied  from  the  time  of  the  alleged  preference  to  the  date  of  a  sale 
by  the  trustee  in  bankruptcy,  the  sale  price  has  been  held  corripetent  evi- 
dence on  the  issue  of  insolvency .**''  It  has  also  been  held  that  the  referee's 
order  confirming  the  report  of  the  sale  is  also  competent,  but  not  conclu- 
sive.3«8  This  ruling,  however,  though  perhaps  justifiable  in  the  absence  of 
better  evidence,  is  treading  on  dangerous  ground. 

See-discussionin  preceding  paragraph,  §  1357. 

§  1359.   Referee's  Allowance  of  Claims,  Whether  Admissible. — 

And  it  has  been  held  that  the  orders  of  allowance  of  claims  by  the  referee 
are  not  admissible,  as  to  the  amount  of  the  bankrupt's  indebtedness,  as 
against  an  alleged  preferred  creditor. 

Cullinane  v.  State  Bk.,  12  A.  B.  R.  776,  133  Iowa  340:  "To  prove  the  amount 
of  indebtedness  of  the  firm,  the  plaintiff  called  as  a  witness  the  referee  in  bank- 
ruptcy, and  he  was  permitted  to  testify  in  respect  of  the  number  and  amount 
of  claims  filed  with  and  allowed  by  him.  This  testimony  was  objected  to  by 
defendant  as  incompetent,  in  that  defendant  was  in  no  sense  a  party  to  the 
bankruptcy  proceedings,  and  was  not  bound  thereby,  or  by  any  findings  made 
therein.  We  think  that  under  the  issues  as  presented  by  the  pleadings  the 
objection  should  have  been  sustained.  The  defendant  was  relying  upon  its 
mortgage  as  a  specific  lien  upon  the  property  covered  thereby,  and  under  the 
Bankrupt  Act  it  could  be  divested  of  that  lien  only  upon  proof  of  actual  in- 
solvency. The  finding  of  the  bankruptcy  court  upon  that  question,  or  of  any 
fact  involved  therein,  was  not  res  adjudicata  as  against  defendant,  inasmuch 
as  it  was  not  in  any  sense  a  party  to  the  bankruptcy  proceedings." 

But  (at  any  rate,  wherever  the  alleged  preferred  creditor  is  applying  to 
the  bankruptcy  court  for  dividends)  it  would  seem  that  he  is  bound,  as  a 
party,  to  the  referee's  adjudication  as  to  the  validity  of  claims.  This  in- 
volves quite  a  different  principle  from  that  of  the  admissibility  of  the  bank- 
rupt's own  schedules. 

365.  Compare,  In  re  Soudans  Mfg.  Co.,  &  A.  B.  R.  50,  113  Fed.  804  (C.  C. 
A.  Ind.). 

366.  In  re  Block,  6  A.  B.  R.  300,  109  Fed.  790  (C.  C.  A.  N.  Y.). 

367.  Bank  v.  Sundheim,  16  A.  B,  R.  866,  145  Fed.  795   (C.  C.  A.  Penn.). 

368.  Bank  v.  Sundheim.  16  A.  B.  R.  866.  i45  Fed.  795  CC.  C.  A.  Penn.). 
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.    §  1360.  Admissions  of  Agent,  as  to  Insolvency  of  Principal. — The 

admissions  of  an  agent  are  not  competent  on  the  subject  of  insolvency  un- 
less within  the  scope  of  his  authority ;  thus  the  admissions  of  the  husband  of 
the  bankrupt,  acting  as  the  bankrupt's  manager  in  the  conducting  of  her 
business,  have  been  held  not  competent  to'  prove  insolvency.^*® 

§  1361.  Return  of  Execution  Unsatisfied,  Whether  Prima  Facie 
Proof  of  Insolvency. — It  has  been  held,  that  the  return  of  an  execution  un- 
satisfied in  whole  or  in  part  is  not  prima  facie  proof  of  insolvency.^^" 

§  1362.  Adjudication  of  Bankruptcy  as  Res  Adjudicata  on  Ques- 
tion of  Insolvency.^The  adjudication  of  bankruptcy  is  held  by  some  cases 
to  be  conclusively  binding  upon  all  creditors  in  subsequent  actions  between 
them  and  the  trustee  as  to  all  points  necessarily  decided  therein ;  from  which 
it  would  follow  that,  where  insolvency  is  a  necessary  element  of  the  act 
of  bankruptcy  on  which  the  adjudication  is  based,  the  adjudication  itself 
will  be  res  adjudicata  as  to  insolvency  at  the  tinje  of  the  commission  of  the 
act."i 

§  1363.  Ordinary  Rules  Apply  in  Proof  of  Insolvency. — And,  in  gen- 
eral, the  ordinary  rules  of  evidence  are  to  govern  in  the  proof  of  in- 
solvency.*''* 

§  1364.  Date  of  Insolvency  and  "Fair  Valuation,"  Bate  Imme- 
diately Preceding  Transfer. — The  proof  must  show  the  "fair  valua- 

369.  Duncan  v.  Landis,  5  A.  B.  R.  675,  106  Fed.  839  (C.  C.  A.  Penn.). 

370.  Levor  v.  Seiter,  5  A.  B.  R.  576,  34  Misc.  (N.  Y.)  382;  In  re  Rung  Furu. 
■Co.,  10  A.  B.  R.  51  (Ref.  N.  Y.). 

371.  See  post,  "Actions  by  Trustees,"  §§  1774,  1776  and  1777;  and  ante,  "Effect 
of  Adjudication  on  Rights  of  Parties,"  §  444,  et  seq. 

372.  Instance  of  Proof  of  Insolvency: 

1.  Corporation  put  into  the  hands  of  a  receiver  by  its  own  directors  on  the 
ground  of  insufficiency  of  assets,  yet  a  schedule  accompanying  it  showing 
excess  of  assets;  also  investigation  shows  surplus.  The  mere  admission  of  in- 
sufficiency of  assets  not  enough  where  rebutted  by  proof.  In  re  Doscher,  -9  A, 
B.  R.  547,  120  Fed.  408  (D.  C.  N.  Y.). 

3.  Inability  to  pay  debts  at  a  later  time,  suspension  of  business,  negotiation's 
with  creditors  for  composition,  etc.,  are  admissible  as  evidence  tending  ti 
prove  insufficiency  of  assets,  in  the  absence  of  other  evidence.  In  re  Elmira 
Steel  Co.,  5  A.  B.  R.  488,  109  Fed.  456  (Special  Master  N.  Y.). 

But  compare,  Martin  v.  Bigelow.  7  A.  B.  R.-220  (Sup.  Ct.  N.  Y.),  where  the 
adjudication  of  the  debtor  on  March  11  was  held  not  to  relate  back  to"  establish 
his  insolvency  in  the  preceding  November.' 

3.  Ofifer  of  settlement  made  to  creditors  prior  to  bankruptcy  on  the  basis  of 
thirty  cents  on  the  dollar  is  evidence  not  to  be  overcome  by  mere  estimates 
of  the  value  of  a  lease,  good  will  and  fixtures.  In  re  Lange,  3  A.  B.  R.  231,  97 
Fed.  197  (D.  C.  N.  Y.).  It  is  to  be  borne  in  mind,  however,  that,  this  case  arose 
on  proof  of  an  act  of  bankruptcy  and  might  be  affected  by  the  possible  in- 
compentency  of  admissions  of  the  bankrupt  as  against  a  preferred  creditor 
himself  in  a  suit  for  recovery  of  the  preference. 

4.  Instance,  In  re  Rodgers  Milling  Co.,  4  A.  B.  R.  540,  102  Fed.  687  (D.  C. 
Ark.). 

5.  Instances  of  insolvency  not  proved:  Hastings  v.  Fithian,  13  A.  B.  R.  676, 
,•( Court  Errors  and  Appeals  N.  J.) ;  In  re  Chappell,  7  A.  B.  R.  608,  113  Fed.  545 
(D.  C.  Va.). 
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tion"  and  insolvency  at  the  time  of  the  transfer,  before  the  transfer;  and 
not  the  valuation  nor  insolvency  created  by  the  transfer  itself.*''* 

In  re  Mines,  16  A.  B.  R.  297  (D.  C.  Ore.) :"  *  *  *  the  intendment  being 
that  the  insolvency  must  exist  at  the  time  of  suffering  the  preference  to  be  taken; 
for,  if  the  debtor  is  solvent,  it  would  be  perfectly  proper  and  legitimate  for  him 
to  make  any  sort  of  preference  that  he  might  see  fit.  The  fact  of  suffering  the 
preference,  therefore,  unless  it  might  be  under  circumstances  indicating  that 
he  intended  to  hinder,  delay,  or  defraud  certain  of  his  creditors,  could  not  be 
t-ermitted  to  affect  the  value  of  his  assets.  If  such  were  the  case,  then  a  person, 
v«ho  was. before  perfectly  solvent,  might  be  rendered  insolvent  by  an  action, 
accompanied  by  an  attachment,  and  his  insolvency  would  depend  upon  whether 
le  could  pay  his  debts  under  the  stress  of  the  occasion,  and  not,  under  the 
simple  inquiry  prescribed  by  the  Bankruptcy  Act,  whether  the  aggregate  of 
bis  property,  at  a  fair  valuation,  is  sufficient  in  amount  to  pay  his  debts." 

And  fractions  of  a  day  are  to  be  taken  into  account.*^* 

§  1365.  Debts  Owing  but  Not  Yet  Due  Included  in  Bankrupt's  Lia- 
bilities.— It  is  doubtless  true  that  debts  owing,  although  not  yet  due,  are 
to  be  included  among  the  bankrupt's  liabilities  in  determining  his  in- 
solvency.   . 

§  1366.  Whether  Contingent  Liabilities  Counted  in  Deter- 
mining Insolvency. — It  does  not  appear  to  have  been  settled,  how- 
ever, whether  contingent  liabilities,  as  distinguished  from  debts  owing  but 
not  yet  due  are  to  be  included  in  the  computation.*''^ 

§  1367.  Seventh  Element  of  a  Preference — Transfer  or  Recording 
within  Four  Months  before  Piling  of  Petition. — The  transfer  or 
other  appropriation  of  property,  or,  when  the  transfer  is  such  that 
the  law  requires  the  recording  of  it  to  make  it  effective  against 
creditors,  then  tbe  recording  of  the  transfer,  must  have  been  made 
within  four  months  before  the  filing  of  the  bankruptcy  petition.*'^ 

§  1368.  Preferences  Obtained  before  Pour  Months,  Not  Void- 
able.^Preferences  obtained  before  the  four  months  period  will  nqt 
be  disturbed*''"'  except  in  one  instance,  namely,  that  mentioned  in  the  last 
clause  of  §  60  (a)  : 

373.  Upson  V.  Mt.  Morris  Bk,  14  A.  B.  R.  11  (N.  Y.  Sup.  Ct.  App.  Div.^r 
Ghicago  Titk  &  Tr«st  Co.  v.  Roebling's  Sons,  5  A.  B.  R.  368,  107  Fed.  71  (D. 
C.   Ills.). 

374.  Upson  V.  Mt.  Morris  Bk.,  14  A.  B.  R.  11  (N.  Y.  Sup.  Ct.  App.  Div.). 
S7S.     That  they  are  not  to  be  so  included,  see  obiter.  In  re  Nassau,  15  A.  B. 

R.  803,  140  Fed.  M2  (Ref.  Penn.).  Fact  of  contingency  of  debts  is  to  be  taken 
iato  account  in  determining  the  intent  of  the  bankrupt,  no  doubt.  See  inferen- 
tkfly.  Merchants'  Nat.  Bk.  v.  Cole,  18  A.  B.  R.  44,  149  Fed.  708  (C.  C.  A.  Ohio). 

976.  Bankr.  Act,  |  60  (a).  Merely  that  a  transfer  occurred  within  the  four 
months  raises  no  presumption  of  a  voidable  preference,  Stich  v.  Berman,  15- 
A.  B.  R,  466,  49  N.  Y.  Misc.  :04  (N.  Y.  Sap.  Ct.  App.  Div.). 

977.  In  re  Girard  Glazed  Kid  Co.,  12  A.  B.  R.  295,  129  Fed.  841  (D.  C.  Pemi->- 
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"Where  the  preference  consists  in  a  transfer  such  period  of  four  months 
shall  not  expire  until  four  months  after  the  date  of  the  recording  or  registering 
of  the  transfer,  if  by  law  such  recording  or  registering  is  required." 

In  re  Dunavant,  3  A.  B.  R.  41,  96  Fed.  542  (D.  C.  N.  Car.):  "A  proceeding 
in  bankruptcy  does  not  aflfect  liens  accruing  more  than  four  months  before 
bankruptcy." 

'  §  1369.  Nature  oi'  Limitation.— This  limitation  before  the  Amendment 
of  1903  was  evidently  by  way  of  a  statute  of  limitations.  In  theory  and  in 
fact  before  the  Amendment  of  1903,  a  preference  existed  whenever  a  paj'- 
ment  was  made  out  of  an  insolvent  estate  whereby  one  creditor  got  more 
than  his  share  of  the  trust  fund,  no  matter  how  long  before-hand  it  was 
that  the  payment  was  made,  the  four  months  limitation  beirig  merely  a  stat- 
ute of  limitations  beyond  which  the  court  would  not  investigate  transac- 
tions.^''* 

But  since  the  Amendment  of  1903  inserted  into  the  very  definition  of  a 
preference  itself  that  it  must  have  been  a  transfer  or  judgment  within  the 
four  months  period,  and  that  such  four  months  should  not  begin  to  run  until 
the  date  of  the  filing  or  recording  of  the  instrument  creating  the  preference, 
■Vifhere  such  filing  or  recording  is  required  by  the  State  statute  to  impart  no- 
tice, it  is  evident  that  the  four  months'  qualification  is  no  longer  by  way  of  a 
statute  of  limitations,  but  is  an  essential  element  of  a  preference  itself;  that 
is  to  say,  since  the  Amendment  of  1903,  it  is  not  merely  that  only  prefer- 
ences received  within  the  four  months  are  voidable  but  that  a  transaction  is 
not  even  a  preference  unless  occurring  within  the  four  months  period.^''* 

§  1370.  Agreements  for  Liens  Not  Effective  until  within  Pour 
Months,  Voidable. — Agreements  for  liens  made  before  the  four 
inonths  period,  or  at  the  timfe  of  the  passing  of  the  original  consideration, 

378.  Before  the  amendment  of  1903  changed  the  law  so  that  so-called  "inno- 
cently" received  preferences  no  longer  needed  to  be  surrendered  as  a  pre- 
requisite to  the  proof  of  claims,  it  was  held  in  several  cases  that  as  to  "inno- 
cently" received  preferences,  there  was  no  time  limit,  In  re  Abraham  Steers 
Lumber  Co.,  7  A.  B.  R.  332  (C.  C.  A.  N.  Y.,  affirming  6  A.  B.  R.  315,  Jones,  4 
A.  B.  R.  563,  D.  C.  Mass.). 

But  in  other  cases  it  was  held  that,  there  being  no  express  time  limit  fixed 
by  the  statute,  •  the  time  limit  expressly  fixed  as  to  preferences  knowingly 
received  would  be  adopted  as  an  equitable  rule.  In  re  Beswick,  7  A  B  R  395 
(Ref.  Ohio);  In  re  Dicki;ison,  7  A.  B.  R.  679   (Ref.  N.  Y.). 

379.  But  compare,  Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  630  (C.  C.  A.  Ohio, 
-reversing  In  re  Chadwick,  15  A.  B.  R.  528,  148  Fed.  975):  "It  must  also  be 
conceded  that  prior  to  the  amendment  of  the  bankrupt  law  by  the  amend- 
ing Act  of  February  5,  1903,  the  preference,  if  free  from  actual  fraud,  would 
relate  to  the  date  of  the  making  and  delivery  of  the  instrument  creating  it." 
Compare  the  reasoning  in  In  re  Gallagher,  6  A.  B.  R.  255  (Ref.  Mass.). 
Also  compare,  the  reasoning  in  Tatman  v.  Humphrey,  12  A.  B.  R.  62,  184  Mass. 
,361.  Also  compare,  the  reasouing  in  In  re  Klingman,  4  A.  B.  R.  254,  101  Fed 
691  (D.  C.  Iowa).  Also  compare,  for  history  of  the  legislation,  In  re  Hunt  14 
A.  B.  R.  416,  137  Fed.  694  (D.  C.  N.  Y.).  See  post,  §  1379,  "Preferences  as 
Affected  lay  Recording." 
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but  not  effective  until  within  the  four  months  period,  are  voidable  as  pref- 
erences, if  the  other  elements  of  a  preference  co-exist. 

Thus,  agreements  at  the  time  of  making  a  loan. or  sale,  to  give  a  mort- 
gage later,  not  executed  until  within  the  four  months  period,-  are  void- 
able.38« 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  363,  153  Fed.  133  (C.  C.  A.  Neb.) : 
"An  agreement  to  mortgage   or  to  transfer  is  not  a  mortgage  or  a  transfer.  ■ 
The  title  remains  in  the  owner  unincumbered  by  the  mortgage  until  the  mort- 
gage  or  transfer  is   effected.     When   the   agreement   is   made  before,   and  the 
mortgage  or  transfer  within  the  four  months,  the  title  stands  unincumbered  by 
the  latter  at  the  commencement  of  the  four  months,  and  the  proceeds  of  that 
title  are  pledged  under  the  bankruptcy  law  for  the  benefit  of  all  the  creditors 
pro  rata.    Any  subsequent  mortgage  or  transfer  withdraws  that  title  or  a  por- 
tion of  its  value  from  these  creditors,  and  a  just  and  fair  interpretation  and  exe- 
cution of  the  act  demands  that  such  a  mortgage  or  transfer  should  be  adjudged 
voidable  if  it  is  otherwise  so,  and  that  the  mortgagee  or  transferee  should  be 
remitted  to  his  original  agreement.    In  this  way  the  property  at  the  commence- 
ment of  the  four  months  and  its  value  may  be  preserved  for  the  general  cred- 
itors, and  the  mortgagee  or  transferee  may  retain  every  lawful  advantage  his 
earlier  contract  .confers  upon  hi^i.  '  Any  other  course  of  decision  opens,  a  new 
and  eii'ticing  way  to   secure  preferences,   rfullifies   every  provision   of  the   law 
to  prevent  them  and  invites  fraud  and  perjury.     Hold  that  transfers  within  four 
months  in  performance  of  agreements  to  make  them  before  that  time  do  not 
constitute   voidable   preferences,   and   honest   debtors   would   agree   with   their 
favored  creditors  before  the  four  months  that  they  would  subsequently  secure 
them  by  mortgages  or  transfers  of  their  property,  and  just  before  the  petitions 
in  bankruptcy  were  filed  they  would  perform  their  agreements.    Dishonest  men 
who  made  no  such  contracts  might  falsely  testify  that  they  had  done  so  and 
thus  by  fraud  and  perjury  sustain  preferential  transfers,  and  mortgages  made 
within  the  four  months  to  relatives  or  friends.     The  great  body  of  the  creditors 
would  be  left  without  share  in  the  property  of  tjieir  debtor  and  without  remedy, 
and  a  law  conceived  and  enacted  to  secure,  a  fair  and  equal  distribution  of  the 
property  of  debtors  among  their  creditors  would  fail  to  accomplish  one  of  its 
chief  objects.     This  court  will  hesitate  long  before  it  approves  a  rule,  so  fatal 
to  the  most  salutary  provisions  of  the  bankruptcy  law,  and  our  conclusion  is: 

"A  mortgage  or  transfer  of  his  property  by  an  insolvent  debtor  within  four 
months  of  the  filing  of  a  petition  in  bankruptcy  against  him,  which  otherwise 
constitutes  a  voidable  preference,  is  not  deprived  of  that  character  or  made 
valid  by  the  fact  that  it  was  executed  in  performance  of  a  contract  to  do  so, 
made  more  than  four  months  before  the  filing  pf  the  petition.'' 

Forbes  v.  Howe,  3  A.  B.  R.  475,  103  Mass.  427:  "A  mortgage  given  by  an 
insolvent  debtor  to  secure  advances  previously  made  is  not  purged  of  its  char- 
acter as  an  unlawful  preference  because  it  was  given  in  pursuance  of  an  agree- 
ment on  which  the  advances  had  been  made;  nor  because  the  debtor  was  induced 
to  give  it  by  the  hope  of  obtaining  further  credit  or  means  for  the  continuance 
of  his  business;  nor  because  it  was  intended  to  make  up  security  which  had  been 

380.  Pollock  V.  Jones,  10  A.  B.  R.  616,  124  Fed.  166  (C.  C.  A.  S.  Car.,  affirm- 
ing 9  A.  B.  R.  262;  In  re  Ronk,  7  A.  B.  R.  31,  111  Fed.  154  (D.  C.  Ind.);  In  re 
Dismal  Swamp  Contracting  Co.,  14  A.  B.  R.  175,  135  Fed.  415  (D.  C.  Va.); 
Morgan  v.  Nat'l  Bk.,  16  A.  B.  R.  645,  149  Fed.  466  (C.  C.  A.  W.  Va.).  See 
ante,  §  1381.  The  following  are  apparently  contra,  under  the  law  of  1867:  In  re 
Jackson,  15  N.  B.  Reg.  438;  Burdock  v.  Jackson,  15  N.  B.  Reg.  318-  Douglass  v. 
.Voegeler,  12  N.  B.  Reg.  493,  Fed.  Cas.  5271. 
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reduced  by  the  sale,  with  the  consent  of  the  mortgagee,  of  property  included 
in  a  previous  mortgage  to  him,  under  an  understanding  that  new  security  should 
be  given." 

Thus,  agreements  for  repayment  out  of  a  particular  fund  not  consum- 
mated until  within  the  four  months  are  voidable.^*! 

Torrance  v.  Winfield  Nat'l  Bk.,  11  A.  B.  R.  185  (Kas.) :  "An  agreement  fnade„ 
while  negotiating  for  a  loan,  to  make  repayment  out  of  a  certain  fund,  or  the. 
proceeds  of  a  particular  enterprise,  does  not  create  a  lien  upon  the  fund  or  the 
proceeds  of  the  enterprise,  and,  where  repayment  is  made  out  of  the  designated, 
fund  within  four  months  of  proceedings  in  bankruptcy,  such  payment  shall 
be  deemed  to  be  preferential,  and  voidable  at  the  suit  of  a  trustee." 

[1867]  In  re  Connor,,  1  Low  533,  6  Fed.  Cases  315:  "By  our  law,  it  is  not 
sufficient  answer  that  an  oral  agreement  to  give  security  at  some  indefinite 
future  period,  if  demanded,  was  made  at  the  time  the  debt  was  contracted.  Such 
an  agreement,  resting  only  in  oral  contract,  without  possession  of  the  property,, 
or  any  such  circumstances  as  would  create  a  legal  or  equitable  lien,  cannot  be  ' 
enforced  against  the  assignees  .after  bankruptcy,  nor  make  a  conveyance,  before 
bankruptcy  but  after  insolvency,  legal,  which  would  otherwise  be  a  preference."" 

Thus,  a  depositor's  agreement  for  a  lien  is  thus  voidable,  if  it  takes  effect 
within  the  four  months.^*^ 

Thus,  also,  as  to  the  identification  and  separation  of  chattels  within  the 

881.  Compare,  Christmas  v.  Russell,  14  Wall.  (U.  S.)  84:  "An  agreement  to- 
pay  out  of  a  particular  fund,  however  clear  in  its  terms,  is  not  an  equitable- 
assignment.  A  covenant  in  the  most  solemn  form  has  no  greater  effect.  The 
phraseology  employed  is  not  material  provided  the  intent  to  transfer  is  mani- 
fested. Such  an  intent  and  its  execution  are  indispensable.  The  assignor  mu?l. 
not  retain  any  control  over  the  fund,  any  authority  to  collect,  or  any  power  of 
revocation.  If  he  do,  it  is  fatal  to  the  claim  of  the  assignee.  The  transfer  must. 
be  of  such  a  character  that  the  fund  holder  can  safely  pay,  and  is  compellable 
to  do  so,  though  forbidden  by  the  assignor.  When  the  transfer  is  of  the 
character  described,  the  fund  holder  is  bound  from  the  time  of  notice."  • 

Compare,  Trust  v..  Child,  21  Wall.  441  (U.  S.) :  "It  is  well  settled  that  an 
order  to  pay  a  debt  out  of  a  particular  fund  belonging  to  the  debtor  gives  to- 
the  creditor  a  specific  equitable  lien  upon  the  fund,  and  binds  it  in  the  hands  of 
the  drawee.  *  *  *  But  a  mere  agreement  to  pay  out  of  such  fund  is  not. 
sufficient.  Something  more  is  necessary.  ■  There  must  be  an  appropriation  ot 
the  fund  pro  tanto,  either  by  giving  an  order  or  by  transferring  it  otherwise  in 
such  a  inanner  that  the  holder  is  authorized  to  pay  the  amount  directly  to  the- 
creditor  without  the  further  intervention  of  the  debtor." 

382.  In  re  Mandel,  10  A.  B.  R.  774  (D.  C.  N.  Y.) :  A  depositor  in  a  bank,  on 
opening  his  deposit  agreed  that  all  deposits  should  be  subiect  to  a  lien  in  favor 
,  of  the  bank  for  any  money  that'  might  be  loaned  to  him.  The  date  of  the  bank's 
taking  possession  under  the  agreement  not  the  date  of  the  agreement  itself 
controls  on  the  question  of  preferences.  This  case  is  distinguished  in  In  re 
Hunt,  14  A.  B.  R.  425  (D.- C.  N.  Y.).  Contra,  obiter,  Tomlinson  v.  Bk.  of 
Lexington,  16  A.  B.  R.  632  (C.  C.  A.  N.  Car.).  • 

But  see  First  Nat'l  Bk.  v.  Penna.  Bk.,  10  A.  B.  R.  782,  124  Fed.  968  (C.  C.  A. 
Pa.):  "The  effect  of  a  remarking  of  the  billets  was  not  to  create  a  new  lien,, 
nor  to  acquire  a  preference  for  an  antecedent  debt  between  the  parties.  The 
lien  acquired  August  30,  1901,  had  not  been  lost,  because  no  rights  of  third'- 
parties  had  intervened.  The  bank,  under  its  contract,  had  a  right  of  possession 
to  the  billets  as  security  for  the  payment  of  debt,  and  could  not  be  held  guilty 
of  securing  a  preference  by  exercising  that,  right  within  four  months  preceding- 
bankruptcy." 
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four  months  to  bring  them  under  a  chattel  mortgage  executed  before  the 
four  months. 

First  Nat'l  Bk.  of  Holdrege  v.  Johnson,  10  A.  B.  R.  208,  68  Neb.  641:  "If 
the  cattle  seized  and  sold  were — as  there  is  much  in  the  evidence  to  suggest — 
merely  part  of  a  larger  number  of  cattle  in  the  feed  lots  of  the  mortgagor  at 
the  time  the  instrument  was  executed,  and  were  not  at  that  time  in  any  way 
separated  or  identified,  but  afterwards  and  within  four  months  of  bankruptcy, 
and  while  the  mortgagor  was  insolvent,  they  were  separated  or  identified 
through  the  seizure  made  b'y  the  bank,  and  the  mortgagor  acquiesced  in  such 
separation  and  identificatifln,  and  expressly  or  by  acquiescence  agreed  that  the 
mortgage  should  apply  to  them,  it  is  obvious  that  the  lien  was  created  then  for 
the  first  time,  and  that  there  was  a  preference  within  the  meaning  of  §  60  of 
the  Bankruptcy  ^ct." 

'  Agreements  for  lien  for  future  advances  to  help  keep  the  business  afloat, 
the  same  to  become  operative  on  failure  to  repay,  becoming  operative  within 
'  the  four  months,  give  rise  to  voidable  preferences.^**  A  chattel  mortgage 
executed  in  blank  before  the  four  months  period,  but  not  filled  in  with  the 
amount  of  the  debt  until  within  the  four  months  period,  does  not  take  effect 
until  the  filling  in  and  is  voidable  as  a  preference.*** 
Thus,  as  to  agreements  for  pledge  i**^ 

In  re'Sheridan,  3  A.  B.  R.  554,  98  Fed.  406  (D.  C.  Pa.),  distinguished  in  In  re 
Hunt,  14  A.  B.  R.  424  (D.  C.  N.  Y.):  "The  goods  here  were  never  actually  pledged 
until  the  exceptant,  for  the  first  time,  took  them  into  his  possession  a  few  days 
before  the  petition  was  filed.  Before  that  time  there  was  a  mere  agreement  to 
pledge.  The  goods  were  never  delivered  to  the  exceptant,  nor  (assuming,  for 
present  purposes,  that  this  would  have  been  good  against  the  other  creditors)  , 
were  they  even  set  apart  and  continuously  treated  as  his  property.  Under  the 
facts  proved,  the  pledge  was  not  completed  until  the  date  of  removal.  Lucketts 
V.  Townsend,  49  Am.  Dec.  730,  note.  This  being  so,  the  exceptant's  title 
attached  upon  that  date,  and  the  transfer  created  a  preference  in  violation  of 
the  act." 

Iron  &  Supply  Co.  v.  Rolling  Mill  Co.,  11  A.  B.  R.  200,  125  Fed.  974  (D.  C. 
Ala.),  distinguished  in  Wilder  v.  Watts,  15  A.  B.  R.  60,  138  Fed.  426  (D.  C.  S.  C.;: 
■"They  were  never  actually  pledged  to  the  bank  until  the  transfer  on  the  28th 
day-  of  February,  1903.  Before  that  time  there  was  a  mere  agreement  to  pledge. 
The  accounts  were  never  delivered  to  the  bank,  or  set  apart  and  treated  as  its 
property,  until  that  day.  The  pledge  was  not  completed  until  the  date  of  the 
transfer." 

Thus,  also,  as  to  agreements  to  insure,  or  to  assign  insurance  policies,  or 
insurance  money.**® 

383.  Matthews  v.  Hardt,  9  A.  B.  R.  373,  76  N.  Y.  Sup.  134,  distinguished  in 
In  re  Hunt,  14  A.  B.  R.  424,  137  Fed.  694   (D.  C.  N.  Y.). 

384.  In  re  Barrett,  6  A.  B.  R.  48  (D.  C.  N.  Y.).  '  To  same  effect,  Forbes  v. 
Howe,  3  A.   B.  R.  475,  102  Mass.  427. 

385.  Matthews  v.  Hardt,  9  A.  B.  R.  373,  76  N.  Y.  Sup.  134,  distinguished  in 
In  re  Hunt,  14  A.  B.  R.  416,  137  Fed.  694  (D.  C.   N.  Y.). 

386.  In  re  Klingman,  4  A.  B.  R.  254,  101  Fed.  691  (D.  C.  Iowa);  apparently 
contra,  In  re  Veneer  &  Panel  Co.,  6  A.  B.  R.  271,  108  Fed.  593  (D.  C.  Wis., 
afifirmed  sub  nom.  McDonald  v.  Daskam,  8  A.  B.  R.  543,  116  Fed:  276);  appar- 
entiv  contra.  In  re  Grandy  &  Son,  17  A.  B.  R.  206  (D.  C.  S.  C).  See  ante, 
5  1253. 
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Long  V.  Farmers'  Bk.,  17  A.  B.  R.  103  (C.  C.  A.  Iowa):  "It  does  not  purport 
to  assign  the  policies  of  insurance,  but  agrees  to  assign  an  amount  as  collateral 
security  sufficient  to  liquidate  the  indebtedness  to  the  bank,  'to  be  applied  for 
this  purpose  in  case  of  loss  by  fire.'  By  the  last  paragraph  it  was  clearly  con- 
templated by  the  parties  that  Wells  should  retain  possession  of  the  policy,  and 
in  case  of  loss  he  should  make  the  proofs,  settle  with  and  collect  from  the 
insurance  company,  and  pay  over  so  much  of  the  amount  collected  as  would 
be  sufficient  to  liquidate  the  debt  to  the  bank,  with  authority  to  compromise 
with  the  insurance  company,  but  at  a  sum  not  less  than  the  amount  of  the 
bank's  claim  against  him.  Clearly  this  did  not  constitute  an  assignment  of  the 
policies  in  prsesenti.  This  contract  was  no  more  than  the  personal  agreement 
or  undertaking  of  Wells  that  he  would  keep  the  property  insured, 'and  in  case 
of  loss  he  would  collect  and  pay  over  to  the  bank  sufficient  to  liquidate  the 
debt.  The  contract  conveyed  nothing.  At  most  it  was  but  an  executory  agree- 
ment to  create  a  lien  upon  a  fund  to  arise  in  case  of  loss  and  collection  made 
from  the  insurance  company,  when  for  the  first  time  an  equitable  lien  on  the 
fund  would  attach.  In  other  words,  its  effect  was  a  direction  to  pay  in  case  of 
loss.  Such  an  agreement,  while  enforceable  inter  partes,  was  not  binding  upon 
either  the  insurer  or  those  claiming  an  interest  under  the  insured  without 
notice  of  such  lien.  Ellis  et  al.  v.  Kreutzinger  et  al.,  27  Mo.  311,  loc.  cjt'.  314, 
72  Am.  Dec.  270." 

Thus,  also,  an  order  by  a  contractor  on  the  owner  to  pay  a  materialman, 
which  was  not  presented  until  within  the  four  months  of  the  contractor's 
bankruptcy,  being  withheld  by  agreement  not  to  be  presented  unless  the  con- 
tractor failed  to  keep  up  payments,  is  a  preference  as  of  the  date  of  the, 
presentation.^*''  And,  on  the  same  principle,  levies  under  irrevocable  pow- 
ers of  attorney  to  confess  judgment,  where  the. power  was  made  more  than 
four  months  before  bankruptcy  but  not  acted  upon  until  within  the  four 
months,  are  void,  if  otherwise  preferential.*** 

But  the  possessing  one's  self  of  material,  within  the  four  months,  and  the 
selling  of  the  same  under  a  subsisting  contract  made  before  the  four 
months,  has  been  held  not  to  be  a  preference : 

Savin  v.  Camp,  3  A.  B.  R.  579,  98  Fed.  974  (D.  C.  Ore.),  rejected  in  Torrance 
V.  Winfield  Bk.,  11  A.  B.  R.  185  (Sup.  Ct.  Kas.) :  "The  transfer  by  the  Colby 
Company  to  Camp  was  not  a  preference  under  the  Bankruptcy  Act.  It  is  true, 
the  transaction  was  consumated  within  the  four  months,  but  it  originated  in  Oc- 
tober, 1897.  What  was  done  was  in  pursuance  of  the  pre-existing  contract,  to 
which  no  objection  is  made.  Camp  furnished  the  money  out^of  which  the  property 
which  is  the  subject  of  the  sale  to  him  was  created.  He  had  good  right,  in  equity 
?nd  in  law,  to  make  provisions  for  the  security  of  the  money  so  advanced,  and  the 
property  purchased  by  his  money  is  a  legitimate  security  and  one  frequently 
employed.  There  is  always  a  strong  equity  in  favor  of  a  lien  by  one  who  ad- 
vances money  upon  the  property  which  is  the  product  of  the  money  so  advanced 
This  was  what  the  parties  intended  at  the  time,  and  to  this,  as  already  stated 
there  is,  and  can  be,  no  objection  in  law  or  in  morals.  And  so  when  at  a 
later  date,  but  still  prior  to  the  filing  of  the  petition  in  bankruptcy.  Camp  exer- 

387.  Johnston  v.  Huff,  13  A.  B.  R.  287,  133  Fed.  704  (C.  C.  A.  Va.),  discussed 
and  distinguished  in  Wilder  v.  Watts,  14  A.  B.  R.  60  (D.  C.  S.  C). 

388.  Wilson  v.  Nelson,  7  A.  B.  R.  142,  183  U.  S.  198. 
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cised  his  rights  under  this  valid  and  equitable  arrangement  to  possess  himself 
of  the  property  and  make  sale  of  it  in  pursuance  of  his  contract,  he  was  not 
guilty  of  securing  a  preference  under  the  Bankruptcy  Law." 

And  also  apparently  contra,  a  bankrupt  contractor's  unrecorded  indem- 
nity agreement  to  the  surety  on  his  bond,  whereby  he  agrees,  in  the  event  of 
inability  to  complete  the  contract,  to  assign  "and  does  hereby  assign"  to  the 
surety  the  plant  dedicated  to  the  job,  has  been  held  valid,  although  the 
material,  etc.,  included  in  the  "plant,"  was  not  acquired  by  the  contractor 
until  afterwards,  the  court  placing  the  decision  on  the  doctrine  of  Thomp- 
son V.  Fairbanks,  196  U.  S.  517,  that  the  lien  being  good,  between  the  par- 
ties, was  good  against  the  trustee. 

Wood  V.  U.  S.  Fidelity  &  Guaranty  Co.,  16  A.  B.  R.  25,  143  Fed.  434  (D.  C. 
Mass.) : '  "The  auditor  finds  that  at  the  time  the  indemnity  agreement  was 
executed,  King  had  not  begun  the  contract  work  and  that  no  part  of  the  plant 
or  material  taken  was  then  at  Ft.  McKinley.  It  does  not  appear  when  the 
plant  or  material  taken  was  acquired  by  King  nor  when  it  was  taken  to  Ft. 
McKinley.  Assuming  that  it  was  all  acquired  by  King  after  the  execution  of 
the  indemnity  agreement,  the  defendant's  claim  to  it  when  it  was  taken  was, 
in  my  opinion,  none  the  less  valid.  The  defendant's  right  to  the  property  is 
still,  as  in  Thompson  v.  Fairbanks,  196  U.  S.  517,  13  Am.  B.  R.  437,  and  Hum- 
phrey V.  Tatman,  198  ,U.  S.  91,  14  Am.  B.  R.  74,  to  be  judged  not  by  the  state 
of  facts  existing  when  pessession  was  taken,  but  by  the  state  of  facts  existing 
when  the  right  was  given.  Since  possession  was  taken  before  the  bankruptcy, 
the  defendant,  upon  taking  possession,  held  the  property  by  a  title  relating  back 
to  the  time  when  its  right  was  acquired,  at  which  time,  so  far  as  appears,  there 
was  nothing  to  prevent  King  from  giving  it  such  a  right,  and  by  a  title  which  is 
good  against  the  trustee  in  bankruptcy."  This  decision  might  equally  as  well 
have  been  based  on  the  doctrine  that  the  lien  given  was  a  present  transfer 
["does  hereby  assign"]  operative  immediately  on  acquisition  of  the  after- 
acquired  material,   etc. 

§  1371.  "After-Acquired  Property"  Taken  Possession  of  by  Mort- 
gagee within  Four  Months. — And  it  would  seem  on  principle  that  where 
"after-acquired  property"  is  acquired  within  the  four  months  period  and 
possession  is  thereafter  taken  under  a  chattel  mortgage,  attempting  in  terms 
to  cover  after-acquired  property,  such  taking  of  possession  would  operate  to 
lix  the  lien  as  of  the  date  of  the  taking  of  possession,  at  least  of  the  after- 
acquired  property,  arid  would  amount  to  a  preference  as  of  such  date;  but 
such  is  not  the-  holding.^®^ 

§  1372.  Equitable  Liens  Not  Requiring  to  Be  Recorded,  Good. — 

On  the  other  hand,  equitable -liens  not  required  to  be  recorded,  made  by  oral 

389.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516,  rejecting  In 
re  Ball,  10  A.  B.  R.  564,  123  Fed.  164  (D.  C.  Vt.);  In  re  Rogers  &  Woodward, 
13  A.  B.  R.  82,  132  Fed.  560  (D.  C.  Vt.) ;  In  re  Nat'l  Valve  Co.,  15  A.  B.  R. 
524  (D.  C.  Ohio) ;  Wood  v.  U.  S.  Fidelity  &  Guaranty  Co.,  16  A.  B.  R.  25,  143 
Tfed.  424  (D.  C.  Mass.) ;  Fisher  v.  Zollinger,  17  A.  B.  R.  618,  149  Fed.  54  (C.  C. 
A.  Ohio).  See  also,  subdiv.  "C"  of  the  preceding  division  of  this  chapter, 
§  1336. 
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or  written  contract  on  present  consideration,  or  before  the  four  months 
period,  upon  choses  in  action  or  other  property,  may  be  good  although 
actual  delivery  to  the  creditor  be  not  made  until  within  the  four  months 
period;  if  there  be  the  equivalent  of  a  delivery ;39''  or  if  there  be  not  the 
equivalent  of  a  delivery. 

Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  426  (D.  C.  S.  C.) :  "The  testimony 
supports  the  answer  of  the  defendant  Watts  that  the  money  was  advanced  to 
him  in  good  faith  at  a  time  when  he  was  solvent,  to  be  used  in  his  business; 
that  there  was  an  agreement  at  that  time  that  his  stock  of  goods  was  to  be 
insured,  and.  that  the  policies  were  to  be  assigned  as  security  for  the  loan. 
There  was  a  present  consideration,  and  an  agreement  to  assign  the  policies, 
which,  on  principle  and  on  authority,  created  an  equitable  lien  upon  the  money 
due  on  the  policies  of  insurance.  *  *  *  The  general  doctrine  is  that  where 
a  party  by  express  agreement  sufficiently  indicates  an  intention  to  make  some 
particular  property,  real  or  personal,  or  fund,  a  security  for  a  debt  or  other  obli- 
gation, and  promises  to  assign  or  transfer  the  property  as  security,  equity, 
regarding  that  as  done  which  oijght  to  be  done,  creates  an  equitable  lien  upon 
the  property  indicated.  *  *  *  The  fact  that  the  policies  of  insurance  were 
not  actually  delivered  to  the  creditors  is  of  no  consequence  here.  A  case  might 
arise  in  which  delay  or  nondelivery  might  be  important  as  evidence  upon  the 
question  of  a  complete  execution  of  the  agreement  for  a  lien,  but  the  testimony 
shows  beyond  dispute  the  agreement  for  a  lien;  and  equity,  which  regards  tlie 
true  intention  of  the  transaction,  will  consider  what  was  actually  done  as 
sufficient  if  the  parties  themselves  treated  it  as  a.  sufficient  performance  of  that 
part  of  the  agreement.  'Actual  delivery  of  the  policies  and  continuous  posses- 
sion by  the  transferee  are  not  indispensable  to  create  and  preserve  such  lien 
as  is  now  being  considered.'  Spring  v.  Ins.  Co.,  8  Wheat.  268,  5  L.  Ed.  614. 
As  most  of  the  standard  forms  of  policies  inhibit  their  assignment  before  a 
loss,  the  actual  manual  delivery  of  the  policy  after  the  loss  suffices." 

In  re  Grandy  &  Son,  17  A.  B.  R.  206,  146  Fed.  318  (D.  C.  S.  C):  "Mrs. 
Grandy's  right  and  title  to  these  policies  accrued  at  the  moment  when  she 
assigned  her  renunciation  of  dower,  which  was  the  consideration  paid.  Equity 
from  that  date  would  have  compelled  the-  execution  of  such  formal  papers  as 
were  necessary  to  enable  her  to  obtain  her  own,  and  in  such  circumstances  the 
date  of  the  formal  assignment  does  not  seem  to  me  material.  All  transactions 
between  a  wife  and  a  husband,  who  afterwards  proves  to  be  in  failing  circum- 

390.  McDonald  v.  Daskam,  8  A.  B.  R.  543,  116  Fed.  276  (C.  C.  A.  Wis., 
affirming  In  re  Veneer  &  Panel  Co.,  6  A.  B.  R.  271,  108  Fed.  593,  D.  C.  Wis.^, 
y/here  a  parol  agreement  made  before  the  four  months  period  that  cqrtain  fire 
insurance  policies  should  stand  as  collateral  for  an  antecedent  debt,  was  held 
to  create  an  equitable  lien  upon  the  proceeds  of  the  policies,  although  actual 
delivery  of  the  policies  to  the  creditor  was  not  made  until  within  the  four 
months  period,  the  custody  of  the  insurance  agent  being  evidently  considered 
by  the  parties   as  a   sufficient  delivery. 

See  ante,  §  1298.  But  compare  Long  v.  Farmers'  Bk.,  17  A.  B.  R.  103  (C.  C. 
A.  la.).  And  compare  In. re  Klingman,  4  A.  B.  R.  254,  101  Fed.  691  (D.  C.  la.). 
Perhaps  Wood  v.  U.  S.  Fidelity  &  Guaranty  Co.,  16  A.  B.  R.  25,  143  Fed.  434 
(D.  C.  Mass.),  quoted  in  preceding  section.  Compare,  In  re  Duncan,  17  A.  B. 
R.  289  (D.  C.  S.  Car.),  where  the  court  proceeds  upon  the  erroneous  theory 
that  the  property  was  in  custodia  legis  by  the  filing  of  the  bankruptcy  peti- 
tion, although  before  adjudication  and  when  no  receiver  had  been  appointed.  See 
"What  Constitutes  Custodia  Legis,"  §  1524.  Compare,  as  to  "equitable"  lien.'j, 
Warehousing  Co.  v.  Hand,  16  A.  B.  R.  63,  143  Fed.  32  (C.  C.  A.  Wis.). 
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stances  ought  to  be  subject  to  the  closest  scrutiny  by  the  courts,  and  no  claim 
by  her  upon  his  estate,  unless  sustained  by  abundant  testimony,  ought  to  be 
allowed;  but  in  this  case  there  is  no  questitjn  of  the  absolute  good  faith  of  this 
transaction.  That  she  has  parted  with  a  valuable  property  right  upon  an  express 
agreement  that  a  specific  security  should  be  assigned  to  her,  and  the  neglect  of 
the  husband  to  make  the  formal  assignment — a  neglect  for  which  she  is  not  to 
be  blamed,  and  which  did  not  work  to  the  prejudice  of  the  creditors — ought  not 
to  operate  to  defeat  her  title." 

§  1373.  State  Law  Governs  as  to  Time  Agreements  for  Liens, 
and  Taking  of  Possession  or  Recording  Take  Effect  as  Liens  or 
Other  Transfers. — But  the  state  law  will  govern  as  to  the  time  that  agree- 
ments for  liens  take  effect  as  liens;  also,  as  to  whether  the  taking  of  pos- 
session under  an  unrecorded  instrument,  or  the  recording  of  such  instru- 
iTient,  reverts  to  the  date  of  the  original  transaction,  or  effects  a  transfer 
as  of  the  date  of  the  taking  of  possession  or  recording.^^^ 

Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  19,6  U.  S.  516:  "Whether,  and  to 
what  extent  a  mortgage  of  this  kind  is  valid  is  a  local  question,  and  the  deci- 
sions of  the  State  Courts  will  be  followed  by  this  court  in  such  case." 
•  In  re  Hunt,  14  A.  B.  R.  427,  139  Fed.  283  *(D.  C.  N.  Y.) :  "It  must  be  borne 
in  mind  in  considering  these  questions  that  the  effect  of  mortgages  and  acts 
under  them  in  transferring  title,  etc.,  is  a  local  question,  and  the  courts  of 
the  United  States  must  follow  the  decisions  of  the  highest  court  of  the  State." 

Compare,  analogously.  In  re  Engle,  5  A.  B.  R.  373,  105  Fed.  893  (D.C.  Pa.): 
"The  bonds  accompany  and  are  secured  by  a  mortgage,  and  it  is  argued  in 
support  of  the  validity  of  the  executions  that  the  lien  of  the  judgments  is  car- 
ried back  by  the  law  of  Pennsylvania  to  the  date  when  the  mortgage  was 
recorded,  and  should,  therefore,  be  considered  as  if  the  lien  had  originated  at 
that  time.  This  may  be  true  for  certain  purposes,  but,  under  the  present  cir- 
cumstances, I  must  decline  to  assign  a  fictitious  date  to  the  existence  of  the 
lien." 

§  1374.  Mere  Exchanges  of  Property  of  Equal  Value  within  Four 
Months,  Not  Preferences. — The  mere  exchange  of  property  of  equal 
value  within  the  four  months  will  not  constitute  a  preference ;  nor  will  the 
renewal  of  securities  of  equal  value ;  but  if  the  property  last  given  exceeds 
the  value  of  the  property  for  which  it  is  exchanged,  a  preference  will  exist 
as  t©  the  excess;  but  the  exchange  will  only  be  voidable  as  a  preference  to 
the  extent  of  such  excess.^^^ 

891.  See  discussions  in  the  following  paragraphs,  ante,  §  1139,  et  seq.,  and 
§  1237.    Fisher  v.  Zollinger,  ;.7  A.  B.  R.  625,  149  Fed.  54  (C.  C.  A.  Ohio). 

Instance,  after-acquired  property  coming  under  chattel  mortgage.  In  Ver- 
mont possession  taken  within  the  four  months  period  reverts  to  original  date 
of  mortgage.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437-,  196  U.  S.  516.  Compare, 
In  re  Ball,  16  A.  B.  R.  564,  123  Fed,  164  (D.  C.  Vt.),  rejected  by  Thompson 
v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516. 

Instancy  after-acquired  property  coming  under  agreement  for  indemnity  lien, 
Wood  V.  U.  S.  Fidelity  &  Guaranty  Co.,  16  A.  B.  R.  25,  143  Fed.  424  (D.  C. 
Mass.). 

392.  In  re  Cutting,  16  A.  B.  R.  753,  145  Fed.  388  (D.  C.  N.  Y.).  As  to  all 
these  sever-al  propositions,  see  ante,  "First  and  Third  Elements  of  a  Preference," 
§§  1295,  1320,  et  seq. 
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§  1375.  Four  Months — How  Computed. — The  four  months  are  to  be 
computed  by  excluding  the  day  the  preference  was  given  or  recorded,  and 
inchiding  the  day  the  petition  is  filed;  but  the  reverse  method  is  harmless 
error.*^^ 

Fractions  of  a  day  are  to  be  considered;^ 8*  and  it  is  the  time  of  the  filing 
•cf  the  petition,  not  of  the  issuance  nor  service  of  the  subpoena  that  con- 
trols.395 

§  1376.  Preferences  Made  before  Bankruptcy  Act  Passed,  Void- 
able.— Preferences  made  before  the  passage  of  the  Bankruptcy  Act  are 
voidable,  if  made  within  four  months  of  the  fJing  of  the  petition.  Of 
■course  this  situation  under  the  Present  Act  could  only  arise  in  the  case  of 
voluntary  bankruptcies,  since  by  the  Act  itself  involuntary  petitions  could 
not  be  filed  until  four  months  after  the  Act  otherwise  took  effect.^^^ 

§  1377.  Preferences  Made  after  Filing  Petition  if  before  Adjudica- 
tion.— A  preference  may  be  made  by  the  bankrupt,  after  the  filing  of  the 
petition  as  well  as  before,  if  made  before  adjudication^*'^  (if  made  with 
property  that  was  transferable  or  leviable  on  at  the  time  of  the  filing  of  the 
petition) . 

The  title  vests  only  "as  of  the  date  he  was  adjudged  a  bankrupt."^** 

§  1378.  After  Adjudication,  No  Preference. — After  adjudication  it  is 
not  within  the  power  of  a  bankrupt  to  make  a  preference :  title  has  passed 
from  him.^** 

§  1379.  Preferences  as  Affected  by  Recording. — Where  the  prefer- 
ence consists  in  a  transfer,  the  four  months  period  will  not  expire  until 

393.  Bankr.  Act,  §  31  (a)';  Whitley  Grocery  Co.  v.  Roach,  8  A.  B.  R.  505, 
115  Ga.  918;  Dutcher  v.  WriKht,  94  D.  S.  553;  In  re  Dupree,  97  Fed.  28;  In  re 
■Stevenson,  2  A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del.);  In  re  Planing  Mill  Co.,  6 
A.  B.  R.  38  (Ref.  N.  Y.). 

394.  In  re  Planing  Mill  Co.,  6  A.  B.  R.  38  (Ref.  N.  Y.) ;  apparently  contra 
■(analogously).  In  re  Hill,  15  A.  B.  R.  499,  140  Fed.  984  (D.  C.  Calif.). 

395.  In  re  Lewis,  1  A.  B.  R.  458  (D.  C.  N.  Y.). 

396.  In  re  Brown,  1  A.  B.  R.  107,  91  Fed.  358  (D.  C.  Ore.);  contra,  In  re 
TerriU,  4  A.  B.  R.  145  (D.  C.  Vt.). 

397.  Bankr.  Act,  §  '60  (a:) ;  Instance,  In  re  Austin,  13  A.  B.  R.  139  (D.  C. 
Hawaii).     Compare,  In  re  Duncan,  17  A.  B.  R.  289  (D.  C.  S.  C.) :     In  this  case. 

|;        Iiowever,  the  avoidance  was  placed,  not  upon  the  ground  of  preference,  but  of 
the  passing  of  the  title  by  the  filing  of  the  petition. 

398.  Obiter,  In  re  Milk  Co.,  16  A.  B.  R.  729,  145  Fed.  1013  (D.  C.  Penn.). 

399.  Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.). 
^.    .        Instances  where  facts  show  no  preference  within  the  time  limit: 

1.  Pratt  V.  Christie,  12  A.  B.  R.  1,  95  App.  Div.  382  (N.  Y.  Sup.  Ct.  App.  Div.) 

2.  In  re  Folb,  1  A.  B.  R.  22,  91  Fed.  107  (D.  C.  N.  Car.):     Creditors  receiving 
,           preferences  under  an  assignment  made  more  than  a  year  before  bankruptcy. 

3.  Batchelder  &  Lincoln  Co.  v.  Whitmore,  10  A.  B.  R.  641   (C.  C.  A.  Mass.): 
t;         Creditor  receiving  secret  advantage  under  a  composition  made  in  1896. 
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four  months  after  the  date  of  the  recording  or  registering  of  the  transfer,  if 
by  law  recording  or  registering  is  required.**" 

This  exception  was  engrafted  upon  the  statute  by  the  Amendment  of 
1903,  and  was  engrafted  in  order  to  prevent  secret  preferences  by  way  of 
mortgages  and  other  Hens  not  recorded  until  after  the  four  months  period 
had  elapsed  within  which  bankruptcy  proceedings  could  have  been 
brought.*"  1 

However,  it  had  been  held,  even  before  the  law  was  amended,  that  the 
date  of  the  recording  or  filing  of  a  preferential  chattel  mortgage  or  other 
instrument  would  govern,  notwithstanding  it  was  executed  and  delivered  be- 
fore the  four  months.*''^  But  the  true  rule,  before  the  Amendment  of  1903, 
was  contra,  namely,  that  if  the  actual  transfer  took  place  before  the  four 
months  period,  it  was  good,  notwithstanding  the  recording  or  registering  of 
the  transfer  occurred   within  the  four  months  period.*"^ 

It  would  seem  on  principle  that  since  the  Amendment  of  1903,  making 
the  four  months  an  essential  element  of  the  very  definition  of  a  preference 
itself,  the  date  of  the  recording  or  filing  is  to  be  taken  as  being  the  date  of 
the  consummation  of  the  transfer  so  far  as  creditors  in  bankruptcy  are  con- 
cerned.*"* 

English  V.  Ross,  15  A.  B.  R.  370,  140  Fed.  630  (D.  C.  Pa.) :  "The  case  turns 
therefore  on  whether  the  transfer  of  property  efifected  by  the  deeds  is  to  be 
judged  as  of  the  dates  when  they  were  respectively  executed,  or  as  of  June  2, 
1903,  when  they  were  left  for  record;  the  latter  only  being  within  the  four 
months  period  prior  to  bankruptcy,  necessary  to  make  out  a  preference.     *     *     * 

"Having  sole  regard  to  the  State  law,  it  must  be  confessed  that  the  deeds  in 

400.  Bankr,  Act,  §  60   (a).     Compare  post,  §  1507. 

401.  Compare,  First  National  Bank  v.  Johnson,  10  A.  B.  R.  208,  68  Neb.  641. 

402.  Babbett  v.  Kelly,  9  A.  B.  R.  335,  70  S.  W.  384  (St.  Louis  Ct.  App.;, 
also.  In  re  Klingman,  4  A.  B.  R.  254,  101  Fed.  691  (D.  C.  Iowa). 

Obiter,  Matthews  v.  Hardt,  9  A.  B.  R.  373,  76  N.  Y,  Sup.  134:  "The  trend 
of  the  decisions  in  the  United  States  Supreme  Court  under  the  recent  Bank- 
ruptcy Act  upon  the  subject  of  the  date  of  the  transfer,  is  in  support  of  the 
view  that  with  respect  to  an  instrument  of  transfer,  it  is  the  time  when  such 
instrument  is  recorded,  or  when  possession  is  taken  or  notice  is  otherwise- 
brought  home  to  the  creditors  of  the  bankrupt  that  is  controlling." 

403.  In  re  Mersman,  7  A.  B.  R.  46   (Ref.  N.  Y.). 

404.  See  ante,  "Nature  of  Limitation,"  §  1369;  In  re  Montague,  16  A.  B.  R.. 
30,  143  Fed.   428   (D.   C.  Va.). 

Compare,  analogously,  Johnson  v.  Hufif,  13  A.  B.  R.  287,  133  Fed.  704  (C.C. 
'A.  Va.) :  This  was  a  case  where  an  order  of  a  contractor  on  funds  in  the 
ownier's  hands  was  not  to  be  presented  unless  the  contractor  did  not  keep  Ui> 
payments;  the  court  holding  it  not  to  be  a  "transfer"  until  presentation.  Com- 
pare, In  re  Klingman,  4  A.  B.  R.  254,  101  Fed.  691  (D.  C.  Iowa).  See  note  I'l. 
re  Wright,  2  A.  B.  R.  368,  96  Fed.  187  (D.  C.  Ga.) ;  inferentially,  contra.  In  re 
U.   S.   Food  Co.,   15  A.  B.   R.  329   (Ref.   Mich.). 

This  would  not  be  the  effect  of  a  failure  to  file  or  record  a  conditional  sale 
contract,  however,  for  such  contract  does  not  effect  a  transfer  but  simply 
keeps  a  title  that  never  has  left  the  original  owner,  preference  implying  trans- 
fer. Bradley  Clark  &  Co.  v.  Benson,  13  A.  B.  R.  170,  100  N.  W.  670  (Minn.');- 
In  re  Cavagnaro,  16  A.  B.  R.  323,  143  Fed.  668  (D.  C.  N.  H.).  But  see.  In  re 
Klingman,  4  A.  B.  R.  254  (D.  C.  Iowa).  But  compare,  Deland  v.  Miller,  11 
A.  B.  R.  744,  119  Iowa  368. 
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■controversy  were  effective  to  convey  title,  whatever  their  purpose,  without 
■faeing  recorded;  and,  that  if  this  is  controlling,  it  is,  to  say  the  least,  doubtful 
whether  they  can  be  disturbed.  It  is  only  qualifiedly,  here,  that  recording  can 
be  said  to  be  required.  Originally  under  the  Act  of  May  28,  1715,  1  Smith's 
Laws,  95,  except  as  to  mortgages,  it  was  permissive  merely.  Powers  v.  Mc- 
Ferran,  3  Serg.  &  Rawle,  34;  Kellar  v.  Nutz,  5  Serg.  &  Rawle,  246.  But  by  th-e 
Act  of  May  18,  1775,  1  Sm.  Laws,  433,  it  was  made  compulsory,  within  six 
months,  if  the  grantee  would  preserve  his  title  as  against  subsequent  purchasers 
or  mortgagees,  without  notice,  for  value.  *  *  * 
■  "But,  however,  the  deeds  would  be  regarded  under  ordinary  circumstances, 
and  without  passing  upon  the  standing  of  the  trustee  with  reference  to  the 
State  law,  the  case  turns,  in  my  judgment,  on  the  construction  to  be  given  to 
that  provision  of  the  Bankruptcy  Act,  and  others,  by  which  it  is  subtended, 
which,  treating  of  voidable  preferences  occurring  within  four  months  of  bank- 
ruptcy, prescribes  (§  60a) :  'Where  the  preference  consists  in  a  transfer,  such 
period  of  four  months  shall  not  expire  until  four  months  after  the  date  of  the 
recording  or  registering  of  the  transfer  if  by  law  such  recording  or  registering 
is  required.'  This  was  introduced  by  the  amendatory  Act  of  1903,  and  was 
manifestly  intended  (Collier,  5th  ed.,  453)  to  overcome  the  decisions  under  the 
law  as  it  previously  stood  (In  re  Wright,  2  Am.  B.  R.  364;  In  re  Mersman,  7 
Am.  B.  R.  46;  Dean  v.  Plane,  195  111.  495),  by  which  it  was  held  the  same  as 
under  the  Act  of  1867  (Clark  v.  Iselin,  21  Wall.  360,  375;  Sleek  v.  Turner,  76 
Pa.  142),  that  the  date  of  the  delivery  of  a  preferential  instrument,  rather  than 
the  date  when  it  was  put  on  record,  marked  the  beginning  of  the  four  months 
period,  although  even  then,  cases  were  not  wanting  which  held  that  the  date 
of  record  was  to  be  taken.  In  re  Klingaman,  4  Am.  B.  R.  254;  Chesapeake 
Shoe  Co.  V.  Seldner,  10  Am.  B.  R.  466,  122  Fed.  593;  Babbitt  v.  Kelley,  9  Am.  B. 
R.  335;  Mathews  v.  Hardt,  9  Am.  B.  R.  373;  Johnson  v.  Huff,  13  Am.  B.  R.  287. 
It  also  must  be  regarded  as  intended  to  bring  the  section  where  it  is  found  into 
substantial  accord  with  §  3a,  b,  where,  after  defining  what  shall  constitute  an 
act  of  bankruptcy,  and  providing  that  proceedings  must  be  begun  within  four 
months  after  the  commission  by  the  bankrupt  of  the  act  reKed  upon,  it  is 
declared; 

"  'Such  time  shall  not  expire  until  four  months  after  the  date  of  the  record- 
ing or  registering  of  the  transfer  or  assignment,  where  the  act  consists  in 
having  made  a  transfer  of  any  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors,  or  for  the  purpose  of  giving  a  preference  as  hereinbefore 
provided,  or  a  general  assignment  for  the  benefit  of  creditors;  if  by  law  such 
recording  or  registering  is  required  or  permitted;  or,  if  it  is  not,  from  the  date 
when  the  beneficiary  takes  notorious,  exclusive  or  continuous  possession  of  the 
property,  unless  the  petitioning  creditors,  have  received  actual  notice  of  such 
transfer  or  assignment.' 

"According  to  what  is  so  provided,  there  would  seem  to  be  no  question  that, 
in  this  State,  where  a  preferential  or  a  fraudulent  transfer,  which  is  relied  upon 
as  an  act  of  bankruptcy,  consists  in  a  c6nveyance  of  real  estate,  under  which 
possession  is  not  taken,  and  of  which  the  petitioning  creditors  have  no  actual 
knowledge,  it  is  not  committed  in  legal  intendment  until  the  deed  or  other  instru- 
ment by  which  it  is  accomplished  is  put  on  record.  Notice  is  made  essential, 
and  where  there  is  none  in  reality,  according  to  the  other  alternative,  it  must  be 
supplied  constructively  by  recording.  This  is  the  effect  of  record  by  the  State 
law  and  is  thus  'required'  within  the  meaning  of  this  provision.  Any  other  view 
makes  it  insensible  and  useless. 

"But  whatever  construction  is  thus  given  to  the  one  section  (§  3a,  b),  is  neces- 
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sarily  carried  forward  and  impressed  upon  the  other  (§  60a).  The  two  are 
intimately  related,  the  one  in  that  particular  being  the  basis  of  and  dominating 
the  other,  and  it  is  the  failure  to  recognize  this  and  to  draw  them  together  as 
tiiey  should  be,  that  is  responsible  for  any  misapprehension.  What  is  thus  're- 
quired' in  the  way  of  recording  in  the  one  is  also  'required'  as  a  consequence  in. 
the  other,  and  for  the  same  purpose.  It  is  true  that  some  things  are  omitted 
in  the  transition,  but  enough  is  retained  to  make  this  manifest.  It  is  none  other, 
for  instance,  than  the  preference  which  is  made  an  act  of  bankruptcy  in  the 
earlier  section  that  is  intended  to  be  made  voidable  at  the  instance  of  the 
trustee,  in  the  interest  of  creditors,  in  the  later,  and  upon  substantially  the 
same  terms,  the  superadded  condition  only  being  present,  that  the  person  whO' 
received  it  had  reasonable  cause  to  believe  that  a  preference  was  intended.  In 
the  present  case,  the  petitioning  creditors  ceuld  unquestionably  have  assigned 
as  an  act  of  bankruptcy,  the  transfer  of  his  property  by  the  bankrupt  to  the 
defendant  by  the  deeds  in  controversy,  they  having  no  knowledge  of  them,  and 
the  deeds  having  been  put  on  record  within  the  four  months  period.  But  if 
S6,  how  can  the  defendant  successfully  deny  the  effect  of  them  as  a  preference 
in  his  hands?  The  character  of  the  transaction  as  a  preference  does  not  change 
in  the  shifting  of  the  issue  from  the  bankrupt  to  the  preferred  creditor.  It  may,, 
its  voidable  quality  dependent  upon  whether  the  creditor  had  reasonable  cause 
to  believe  that  a  preference  was  intended.  But  that  is  another  matter,  and  does 
not  concern  us,  being- unquestionably  present  here. 

"It  seems  to  me,  therefore,  clear  that  in  any  case,  where  the  facts  are  the 
same  as  they  are  here,  a  deed  by  which  a  transfer  of  a  bankrupt's  property  is- 
effected,  and  under  which  no  possession  is  taken,  is  to  be  judged,  on  the  ques- 
tion of  preference,  by  the  date  when  it  is  put  on  record,  regardless  of  the  date 
of  delivery;  and  that,  tested  by  this,  the  conveyances  to  the  defendant  cannot 
stand.  I  do  not  lose  sight  of  the  fact  that  the  first  of  these  was  several  years 
prior  to  the  passage  of  the  Bankruptcy  Act,  which  is  not  to  be  given  a  retro- 
active effect  if  it  can  be  avoided.  But  the  security  thereby  provided  was  a  con- 
tinuing one.  It  was  not  ^iven  merely  for  the  debt  then  due,  but  also  for 
whatever  might  subsequently  become  so;  and  it  is  safe  to  conclude  that  the 
original  debt  of  $573  is  long  since  paid,  together  with  whatever  after  that 
antedated  the  passage  of  the  Act.  Thereafter  the  defendant  held  his  deeds 
subject  to  the  condition  there  imposed,  and  at  the  risk,  if  not  duly  put  on 
record,  of  having  them  declared  void,  as  here  upon  the  intervention  of  bank- 
ruptcy within  four  months  after  they  were.  If  the  result  seems  in  any  respect 
harsh,  it  is  to  be  remembered  that  by  withholding  them  as  he  did,  and  allowing 
the  bankrupt  to  remain  in  full  possession  and  enjoyment  of  his  property,  the 
defendant  enabled  him  to  secure  a  false  credit,  which  has  worked  fully  as  much 
injury  to  others  entirely  innocent. 

"The  »nly  doubt  I  have  is  raised  by  those  cases  which  apparently  hold  that 
the  right  of  the  trustee  to  question  such  a  conveyance  is  to  be  determined  by 
the  State  law  and  what  there  obtains.  Thompson  v.  Fairbanks,  196  U.  S.  516, 
13  Am.  B.  R.  437;  Humphrey  v.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74,  25  Sup. 
Ct.  Rep.  567;  In  re  N.  Y.  Economical  Printing  Co.,  6  A.  B.  R.  615;  In  re  Shirley, 
7  Am.  B.  R.  299.  But  all  these  will  be  found  on  examination  to  have  arisen 
prior  to  the  amendments  of  1903,  by  which  the  clause  with  regard  to  recording 
was  carried  forward  from  the  third  section  to  the  sixtieth;  and  do  not  assume 
to  pass  upon  the  Act  as  it  now  stands.  Neither  do  they  consider  the  relation 
existing  between  the  two  sections  named.  Regarding  them  as  in  these  respects 
distinguishable,  I  have  ventured  to  follow  what  seems  to  me  to  be  the  natural 
and  necessary  construction  to  be  given  to  this  part  of  the  Act,  upon  which  its 
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efBciency   in   the    matter    of   preferences,    in   my   judgment,    in    large    measure 
depends." 

Contra,  Rogers  v.  Page,  15  A.  B.  R.  506,  140  Fed.  596  (C.  C.  A.  Tenn.) : 
"The  preference  in  such  case  was  given  when  the  mortgage  was  executed  and 
delivered." 

And  thus  a  chattel  mortgage,  although  originally  given  on  a  presently 
passing  consideration,  might,  under  this  doctrine,  amount  to  a  preference, 
If  it  is  not  filed  until  within  the  four  months  period,  for  it  would  not  be  ef- 
fective as  a  transfer  until  filed,  and  yet,  at  the  date  of  filing,  the  considera- 
tion on  which  it  was  based  would  be  past. 

Nevertheless,  such  does  not  appear  to  be  the  trend  of  the  more  recent  de- 
cisions.*"5 

Christ  V.  Zehner,  16  A.  B.  R.  790,  213  ll^a.  St.  188,  61  Atl.  823:  "The  only 
question  remaining,  then,  is  as  to  when  the  title  to  the  property  of  the  bank- 
rupt actually  passed.  Was  it  when  the  bill  of  sale  was  executed  and  delivered, 
or  when  possession  of  the  goods  was  actually  given?  The  authorities  cited  by 
the  trial  judge  seem  to  fully  sustain  his  conclusion  that  the- property  was  trans- 
ferred when  the  bill  of  sale  was  executed  and  delivered." 

Nor  was  it, the  view  held  by  the  courts  under  the  law  of  1867. 

Sawyer  v.  Turpin,  91  U.  S.  118:  "The  conveyance  was  by  a  bill  of  sale  abso- 
lute in  its  terms,  having  no  condition  or  defeasance  expressed,  but  it  was  under- 
stood by  the  parties  to  be  a  security  for  the  debt  due.  It,  was,  in  substantia,! 
legal  effect,  though  not  in  form,  a  mortgage.  Having  been  executed  more  than 
four  months  before  the  petition  in  bankruptcy  was  filed,  there  is  nothing  in 
the  case  to  show  that  it  was  invalid.  True,  it  was  not  recorded,  and  it  may  be 
doubted  whether  it  was  admissible  to  record.  True,  no  possession  was  taken 
under  it  by  the  vendee;  but  for  neither  of  these  reasons  was  it  the  less  operative 
between  the  parties.  It  might  not  have  been  a  protection  against  the  attaching 
creditors,  if  there  had  been  any;  but  there  was  none.  It  was  in  the  power  of 
Turpin  to  put  it  on  record  any  day,  if  the  recording  acts  apply  to  such  an 
instrument,  and  equally  within  his  power  to  take  possession  of  the  property  at 
any  time  before  other  rights  against  it  had  accrued.  These  powers  were  con- 
ferred' by  the  instrument  itself,  immediately  on  its  execution." 

That  a'prior  lien,  in  exchange  for  which  the  lien  or  other  transfer  in 
question  was  given  within  the  four  months  period,  was  not  recorded  as 
required  by  statute,  has  been  held  immaterial,  if  it  was  nevertheless  given 
upon  a  presently  passing  consideration.*06 

Rogers  V.  Page,  15  A.  B.  R.  506,  140  Fed.  596  (C.  C.  A.  Tenn.):  "Being  a 
valid  security  under  the  law  of  the  State,  it  was  entirely  competent  for  the 
mortgagee  to  demand  and  receive  payment,  or  to  erlforce  his  lien  in  default 
and,  if  foreclosure  occur  or  payment  is  received  by  the  voluntary  action  of  the 
mortgagor  before  the  property  is  seized  by  creditors  or  impounded  as  a  conse- 

405.  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633,  201  U.  S.  343.  Also,  see 
discussion,  ante,  §  1214.  In  re  Cutting,  16  A.  B.  R.  751,  145  Fed.  388  (D.  C. 
N.  Y.). 

406.  Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368. 
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quence  of  an  adjudication  in  bankruptcy,  the  transaction  will  not  be  a  preference, 
provided  the  unrecorded  lien  was  created  more  than  four  months  before  adjudi- 
cation. The  preference  over  other  creditors  in  such  case  was  given  when  the 
mortgage  was  executed  and  delivered.  Sabin  v.  Camp.  (C.  C),  3  Am.  B.  R. 
578,  98  Fed.  974;  Humphrey  v.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74.  It  fol- 
lows that  if  the  defendant  has  shown  an  appropriation  of  a  part  of  the  purchase 
price  of  the  bankrupt's  coal  land  in  satisfaction  of  a  valid  indebtedness  secured 
by  an  unrecorded  Hen  made,  accepted,  and  held  in  good  faith,  more  than  four 
months  before  the  filing  of  the  mortgagor's  voluntary  petition  in  bankruptcy, 
he  may  escape  a  decree  against  him  to  that  extent." 

This  doctrine,  though  undoubtedly  the  prevaiUng  doctrine,  seems  danger- 
ous, for  it  affords  an  easy  method  of  circumventing  the  provision  against  se- 
cret preferences.  The  more  correct  view  would  seem  to  be  that  laid  down 
above,  namely,  that  the  date  of  the  recording  or  filing  is  the  date  of  the  con- 
summation of  the  transfer  as  to  creditors,  since  it  is  then  and  not  before- 
l;and  that  the  creditor  has  effectively  depleted  the  trust  fund.  In  accord- 
ance with  the  latter  view  proof  of  insolvency,  reasonable  cause  of  belief  and 
of  all  the  other  elements  of  a  voidable  preference,  should  be  made  as  of  the 
date  of  the  recording — the  date  of  the  "transfer." 

§  1380.  Where  Recording,  etc.,  Not  "Required,"  Preference  Dates 
from  Actual  Transfer. — Where  the  statute  does  not  require  registry  or 
recording,  the  consummation  of  the  preference  will  date  from  the  actual 
transfer,  as  the  State  law  may  determine  such  date  to  be.*"'' 

§  1381.  Whether,  Where  Not  "Required,"  Preference  Dates  from 
Taking  of  Notorious  and  Exclusive,  etc.,  Possession.^t  is  held,  in 
some  cases,  that  where  recording  or  registering  is  not  required  by  the  State 
law  the  date  of  the  preference  will  not  be  considered  to  be  the  date  of  the 
taking  of  notorious,,  exclusive  or  continuous  possession  by  the  beneficiary  or 
from  the  giving  of  actual  notice  thereof  to  creditors ;  and  that  these  provi- 
sions of  §  3  (b),  defining  the  time  limits  of  a  preference  as  an  act  of  bank- 
ruptcy, are  not  to  be  imported  into  §  60  (a)  for  the  recovery  of  preferences 
from  creditors.*"  8 

But  other  cases  hold  that  the  Amendment  of  1903  to  §  60  was  intended 
to  bring  §§  60  (a)  and  3  (a)  into  harmony  in  this  particular.*''^ 

Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  631,  148  Fed.  975  (C.  C.  A.  Ohio): 
"What  has  been  the  effect  of  that  Amendment?  This  fact  was  referred  to  by 
Mr.  Ray  of  the  House  Judiciary  Committee,  who  explained  the  amendment  in 
question,  when  proposed  in  Congress,  as  intended  to  prevent  preferences  under 

407.  But  compare,  Matthews  v.  Hardt,  9  A.  B.  R.  373,  76  N.  Y.  Sup.  134. 

408.  Little  V.  Hardware  Co.,  13  A.  B.  R.  422,  133  Fed.  874  (C.  C.  A.  Tex.); 
In  re  Wright,  2  A.  B.  R.  364,  96  Fed.  187  (D.  C.  Ga.);  In  re  Hunt,  14  A.  B.  R- 
416,   139   Fed.   383    (D.    C.   N.   Y.). 

409.  Long  V.  Farmers'  State  Bk.,  17  A.  B.  R.  109,  147  Fed.  360  (C.  C.  A. 
Iowa);  English  v.  Ross,  15  A.  B.  R.  370,  140  Fed.  630  (D.  C.  Penn."). 
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unrecofded  instruments  given  more  than  four  months  before  the  filing  of  the 
petition.     Touching  this  he  said: 

"  'By  adding  to  "A"  a  clause  which  shall  be  equivalent  to  that  found  in  §  3,  3. 
(1).  It  seems  that  as  §  60a.  now  stands,  a  preferential  mortgage  may  be  given  and 
the  creditor  preferred,  by  withholding  it  from  record  four  months  be  able  to 
dismiss  the  trustee  suit  to  recover  the  same  (hough  the  paper  was  actually  re- 
corded within  the  four  months  period.  See  In  re  Wright  (Ga.),  2  Am.  B.  K... 
364,  96  Fed.  187;  In  re  Mersman  (N.  Y.),  7  Am.  B.  R.  46.'  Vol.  35,  part  7,  Cong. 
Record,  6943. 

"Before  this  amendment,  §  60a  read  as  follows: 

"  'A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same'  class.'     *    *     * 

"(1)  A  preference  which  is  an  act  of  bankruptcy  by  §  3  should  in  an  harmoni- 
ous law  be  voidable  by  the  trustee.  By  that  section  a  transfer  made  by  one, 
'while  insolvent,'  of  any  portion  of  his  property  to  one  or  more  of  his  creditors 
"with  intent  to  prefer  such  creditors  over  his  other  creditors,'  is  made  an  act 
of  b^kruptcy,  and  a  petition  may  be  filed  against  such  person  'within  four 
months  after  the  commission  of  such  act.'  With  respect  to  the  date  of  the 
commission  of  such  act  of  bankruptcy,  subdivision  (l)  of  the  same  section 
provides,  that  the  date  from  which  the  four  months  begins  to  run  shall  be  'the 
date  of  the  recording  or  registering  of  the  transfer  or  assignment  when  the 
act  consists  in  having  made  a  transfer  of  any  of  his  property'  *  *  *  'for 
the  purpose  of  giving  a  preference  as  hereinbefore  provided,'  *  *  *  'if  by 
law  such  recording  or  registering  is  required  or  permitted,  or,  if  it  is  not,  from 
the  date  when  the  beneficiary  takes  notorious,  exclusive  or  continuous  posses- 
sion of  the  property  unless  the  petitioning  creditors  have  received  actual  notice 
of  such  transfer  or  assignment.'  By  §  60a,  a  definition  of  a  'preference'  is  given 
which  under  §  3  would  constitute  an  act  of  bankruptcy  and  by  §  60b,  a  'prefer- 
ence' so  defined  is  made  voidable  by  the  trustee.  But  as  we  have  seen  hereto- 
fore, §  60a  and  (b)  did  not  make  a  preference  voidable  by  the  trustee  unless 
the  preference,  whether  under  a  recorded  or  unrecorded  instrument,  was  given 
within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy.  Thus,  a 
'preference'  under  §  3,  as  denied  by  §  60a,  might  constitute  an  act  of  bankruptC3' 
and  justify  an  adjudication  if  given  by  an  unrecorded  instrument  more  than 
four  months  prior  to  bankruptcy  and  the  preference  itself  be  enforced  as  a 
perfectly  valid  act.  The  plain  purpose  of  the  amendment  of  §  60a  was,  to  bring 
it  into  harmony  with  §  3,  by  making  the  same  period  of  time  the  test  as  to 
whether  a  preference  may  be  avoided  by  the  trustee  under  the  former,  or  may 
constitute  an  act  of  bankruptcy  under  the  latter.  The  construction  given  to 
§  3  should  be  carried  forward  and  given  to  §  60a  as  amended,  thus  bringing  them 
into  consistent  relations.  'The  two,'  said  Judge  Archbald,  in  English  v.  Ross, 
cited  above,  'are  intimately  related,  the  one  in  this  particular  being  the  basis 
of  and  dominating  the  other,  and  it  is  the  failure  to  realize  this  and  to  draw 
them  together  as  they  should  be  that  is  responsible  for  any  misapprehension. 
What  is  thus  "required"  in  the  way  of  recording  in  the  one  is  also  "required" 
as  a  conveyanqe  in  the  other  and  for  the  same  purpose." 

"(2)  The  evil  to  be  corrected  was  that  of  secret  preferences,  given  by  with- 
holding from  record  instruments  which  by  the  whole  policy  of  recording  statutes 
should  be  recorded. 

"This  evil  was  pointed  out  by  the  author  of  the  Amendatory  Act  of  1903  and 
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the  object  of  the  amendment  of  60a  was  stated  to  be  the  remedying  of  this 
evil.  The  law  as  it  stood  encouraged  such  secret  liens  and  preferences,  for  if 
they  could  be  concealed  for  four  months,  though  acts  of  bankruptcy,  they  were 
not  voidable  by  the  trustee.  If  we  say,  that"  unless  the  law  of  the  State  where 
the  transfer  is  made  makes  void  all  such  transfers  as  to  all  the  world,  that  it 
is  not  a  law  which  'requires'  recording,  the  evil  will  continue  and  judges  will 
continue  to  bewail  the  iniquity  of  a  law  which  makes  such  a  secret  transfer  an 
act  of  bankruptcy  and  yet  holds  the  preference  valid  against  the  bankrupt's- 
estate  because  made  more  than  four  months  before  starting  bankrupt  proceed- 
ings against  the  maker.  See  the  lament  of  Judge  Ray,  In  re  Hunt,  14  Am.  B, 
R.  416,  139  Fed.  386-287." 

And  it  was  held,  even  before  the  Amendment  of  1903  that  §  3  (b)  and 
§  60  (a)  should  be  construed  together.* i" 

§  1382.  Where  "Required"  Only  as  to  Bona  Fide  Purchasers  and 
Encumbrancers. — Where  the  failure  to  record  or  register  the  transfer 
does  not  make  the  transfer  void  as  to  creditors,  but  only  as  to  bona  fide  pur- 
chasers or  encumbrancers,  the  date  of  the  recording  would  not  be  the  date 
from  which  to  compute  the  four  montlis.  Obviously,  the  case  would  stand 
precisely  as  if  recording  or  registering  were  not  required.*^^ 

§  1383.  Where  State  Law  Does  Not  "Require"  Recording,  but 
Merely  "Permits"  It. — Where  the  State  law  does  not  "require"  the  re- 
cording, in  order  to  give  validity  as  against  levying  creditors,  recording  is 
not  necessary,  although  recording  may  be  "permitted."*  ^^ 

Compare,  In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  283  (D.  C.  N.  Y.) :  "This 
last  sentence  was  added  by  the  amendment  of  February  5,  1^03.  As  introduced 
in  the  House  of  Representatives  by  the  author  of  the  amendment,  as  it  was 
reported  from  the  Judiciary  Committee  of  the  House  of  Representatives  and  as 
it  passed  the  House  the  words  'or  permitted,  or  if  not,  from  the  date  when  the 
beneficiary  takes  notorious,  exclusive  or  continuous  possession  of  the  property 
transferred'  followed  the  word  'required'  and  ended  the  sentence.  Had  the 
section  become  a  law  in  this  forin  the  ending  of  the  amendment  would  have  . 
been,  'if  by  law  such  recording  or  registering  is  required  or  permitted,'  etc. 
In  such  case  there  would  be  no  contention  here  on  this  subject.  In  this  regard 
it  followed  subdivision  b,  §  3,  of  the  Act.  The  Senate  struck  out  the  words  'or 
permitted,'  etc.,  above  quoted.  Did  it  regard  these  words  as  surplusage?  Were 
they  surplusage?  This  court  thinks  not.  The  words  'if  by  law  such  recording 
or  registering  is  required'  must  mean  the  same  as  they  would  if  the  words  'to 
make  the  transfer  valid  against  the  person  executing  it'  or  'to  make  the  transfer 
valid  as  against  the  general  creditors  of  the  person  executing  it'  were  added 
after  the  word  'required.'  In  New  York  the  registering  or  recording  of  a  mort- 
gage on  real  estate  is  not  required  in  order  to  give  it  validity  as  against  the 
mortgagor,  or  general  or  even  judgment  creditors;   consequently  recording  is 

410.  In  re  Klingman,  4  A.  B.  R.  254,  101   Fed.  691  (D.   C.  Iowa). 

411.  In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  283  (D.  C.  N.  Y.);  In  re  Mc- 
intosh, 18  A.  B.  R.  173,  150  Fed.  54S  (C.  C.  A.  Calif.). 

412.  Compare,  also.  Drug  Co.  v.  Drug  Co.,  14  A.  B.  R.  477,  136  Fed.  39S 
(C.  C.  A.  Tex.). 
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not  required  to  give  it  validity  as  against  the  trustee  in  bankruptcy.  The  word 
'required'  does  not  mean  -the  same  as  .'jjermitted,'  or  the  same  as  the  words 
'required  in  any  case,  or  for  any  purpose.'  In  some  States  a  real  estate  mort- 
gage must  be  recorded  or  registered  to  be  good  as  against  even  general  creditors. 
The  laws  of  New  York  require  the  recording  of  such  a  mortgage  as  against 
purchasers  and  mortgagees  in  good  faith  and  for  value  only." 

In  the  case  In  re  Hunt,  the  court — Judge  Ray,  having  himself  been  the 
chairman  of  the  Judiciary  Committee  of  the  United  States  House  of  Rep- 
resentatives, whose  amendment  was  amended  by  the  striking  out  of  the 
words  "or  permitted" — held  that  the  word  "required"  means,  not  "required 
in  order  to  make  the  transfer  valid  as  against  creditors"  but  "required  in 
order  to  make  the  transfer  valid  as  against  the  person  executing  it"  or  "as 
against  the  general  creditors  of  the  person  executing  it."  Notwithstanding 
the  peculiar  weight  of  that  court's  opinion,  arising  from  the  court's  intimate 
acquaintance  with  the  legislation  itself,  it  would  seem  that  the  words  "or  per- 
mitted" would  not  have  added  to  the  strength  of  the  Statute  nor  have  made 
its  meaning  at  all  clearer.  On  the  contrary,  it  would  have  introduced  con- 
fusion and  uncertainty,  for  many  kinds  of  transfers  are  "permitted"  to  be 
recorded,  if  the  recorder's  fee  is  paid.  Such  being  the' case,  the  effect  of  the 
adoption  of  the  words  "or  permitted"  would  have  been  to  make  it  necessary 
to  record  numberless  transfers  not  ordinarily  recorded  but  whose  record 
might  be  "permitted."  Such  indeed,  is  the  subsequent  criticism  of  Judge 
Ray's  reasoning  in  Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  631  (C.  C.  A. 
Ohio),  quoted  later. 

The  better  rule  is  that  enunciated  in  the  main  proposition,  that  "required" 
refers  to  validity  as  against  levying  creditors. 

First  Nat'l  Bk.  v.  Connett,  15  A.  B.  R.  663,  142  Fed.  33  (C.  C.  A.  Mo.): 
"Within  the  meaning  of  amended  §  60a  of  the  Bankruptcy  Act,  the  Missouri 
Law  (Rev.  St.  1899,  §  3404)  required  the  recording  of  chattel  mortgages.  To  be 
sure  an  unrecorded  mortgage  is  not  pronounced  void  absolutely  and  under  all 
circumstances,  but  it  'is  required  to  be  recorded'  in  the  sense  in  which  that 
phrase  is  customarily  used,  and  the  language  of  requirement  is  similar  to  that- 
employed  in  the  registry  laws  of  most  of  the  states.  The  word  'required'  found 
in  the  phrase  'the  recording  or  registering  of  the  transfer,  -if  by  law  such 
recording  or  registering  is  required'  of  the  amendment  of  §  60a,  has  reference 
to  the  character  of  the  instrument  of  transfer  required  to  be  recorded  by  the 
State  law  rather  than  to  the  particular  individuals  who  by  reason  of  adventitious 
circumstances  may  or  may  not  be  affected  by  an  unrecorded  instrument.  Thus 
an  affirmative  answer  would  unhesitatingly  be  given  to  the  inquiry:  'Does  the 
law  of  Missouri  require  the  recording  of  chattel  mortgages?' 
•  "The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit,  in  a  case  involving  the 
registry  statute  of  Texas,  held  that,  as  an  unrecorded  chattel  mortgage  was 
good  between  the  parties -thereto  and  against  ordinary  creditors,  and  as  there 
were  no  intervening  lienholders  or  purchasers,  it  could  not  be  said  that  a 
registry  or  recording  was  required,  and  upon  the  facts  of  that  case  it  accordingly 
concluded  that  a  chattel  mortgage  given  before  but  placed  on  record  within 
the  four  months  before  the  institution  of  bankruptcy  proceedings  could  not  be 
consiMered  as  a  voidable  preference.  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co 
(C.  C.  A.),  14  A.  B.  R.  477,  136  Fed.  396.    In  effect  this  is  the  adoption,  without 
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exception  or  qualification,  of  the  old  rule  that  whether  and  to  what  extent  a 
chattel  mortgage  given  before  but  recorded  within  the  four  months  period  is 
valid  against  a  trustee  in  bankruptcy  should  be  determined  exclusively  by  the 
State  law.  In  our  opinion,  the  amendment  of  1903  has  qualified  this  rule  in 
respect  of  the  question  whether  such  a  mortgage  may  constitute  a  voidable 
,  preference  under  subdivisions  'a'  and  'b'  of  §  60.  If  this  has  not  resulted,  we 
fail  to  see  that  Congress  has  accomplished  anything  by  the  amendment." 

Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  633,  148  Fed.  475  (C.C.  A.  Ohio): 
"Some  effect  should  be  given  to  the  amendment  of  §  60a  if  the  language  of  the 
provision  will  permit.  If  'required'  be  construed  as  applying  only  to  a  law 
which  makes  every  such  transfer  absolutely  void  as  to  all  persons,  the  amend- 
ment will  be  of  no  effect,  for  no  recording  statute,  of  -^hich  we  have  any  knowl- 
edge, makes  void  transfers  or  conveyances  as  between  the  parties  and  all  of 
them  give  effect  to  such  instruments  as  against  some  classes  of  persons  having 
actual  notice.  The  amendment  would  be  idle  and  the  evil  sought  to  be  remedied 
would  flourish  as  before  and  the  legislative  purpose  be  frustrated. 

"(4)  In  view  of  all  of  the  foregoing  considerations  we  reach  the  conclusion  that 
the  word  'required,'  as  used  in  the  amendment,  refers  to  the  character  of  the 
instrument  giving  the  preference  or  making  the  transfer,  without  reference  to 
the  fact  that  as  to  certain  persons  or  classes  of  persons  it  may  be  good  or  bad 
according  to  circumstances.  If  to  be  valid  against  certain  classes  of  persons, 
the  law  of  the  State  'requires'  the  .constructive  notice  of,  registration,  it  is  a 
transfer  which  under  the  amendiijent- is  'required'  to  be  recorded.  This  takes 
account  of  the  purpose  and  policy  of  recording  acts;  remedies  the^  evil  which 
flourished  under  the  law  before  the  amendment;  gives  effect  to  the  plain  purpose 
of  Congress;  and  gives  some  effect  and  force  to  a  provision  which  would  other- 
wise be  meaningless,  and  brings  §§  3  and  60a  and  60b  into  harmony  of  purpose 
and  meaning. 

"(5)  We  do  not  ignore  the  argument,  that  in  §  3  the  word  'required'  is  followed 
by  the  words  'or  permitted,'  and  that  the  latter  words  are  omitted  from  the 
amendment,  and  that  the  words  'or  permitted'  were  in  the  Act  as  introduced 
by  the  author  of  the  bill  and  retained  in  the  amendment  as  it  passed  the  House 
but  was  dropped  in  the  Senate. 

"It  is  a  fact  of  which  we  may  take  notice,  that  it  is  common  to  recording 
statutes  to  set  out  a  list  of  contracts,  conveyances,  and  transfers  which  may  be 
registered,' or  are  'entitled'  or  'permitted'  registration.  But  if  an  instrument  is 
not, 'entitled'  or  'permitted'  by  law  to  be  recorded,  its  record  is  of  no  effect  as 
constructive  notice.     *    *    * 

"We  conclude  from  the  general  purpose  and  policy  of  recording  statutes, 
that  the  words  'or  permitted'  are  of  no  vital  signification  in  §  3.  If  the  instru- 
ment giving  the  preference  is  one  which  is  'permitted'  to  be  recorded  in  order 
to  give  it  validity  as  against  certain  classes  of  persons,  though  perfectly  valid 
without  record  as  to  other  classes,  it  is  an  instrument  'required'  to  be  recorded 
within  the  meaning  of  the  word  as  there  used.  The  words  'required'  and  'per- 
mitted' in  the  connection  used  are  of  synonymous  legal  meaning.  The  dropping 
of  the  words  'or  permitted'  by  the  Senate  is,  therefore,  of  vital  .signification  if 
we  are  right  in  regarding  §  3  and  §  60a  as  closely  connected  provisions." 

§  1384.  Preferences  as  Affected  by  Taking  Possession  within 
Pour  Months  under  Unfiled  Mortgages  or  Mortgages  Covering 
After-Acquired  Property.^It  has  previously  been .  observed  (ante,  § 
1236),  that  unrecorded  instruments  may  be  made  effective  as  against  the 
trustee  in  bankruptcy,  by  the  taking  of  possession  thereunder  by 'the  mortga- 
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gee  before  the  mortgagor's  bankruptcy.  This  will  be  true  even  though  such 
possession  be  taken  within  the  four  months  prior  thereto,  if,  by  the  State, 
law,  such  taking  of  possession  causes  the  lien  to  revert  to  the  date  of  the 
original  transaction,  although  it  is  doubtfully  true  in  case  the  lien  is  consid- 
ered by  the  State  law  not  to  so  revert  but  to  arise  at  the  date  of  the  taking 
of  possession. 

Although  "transfers,"  whether  by  way  of  pledge,  mortgage,  sale,  gift  or 
any  other  or  different  mode  of  parting  with  property,  will  be  preferences 
under  the  Bankruptcy  Act,  if  made  within  the  four  months  preceding  the 
mortgagor's  banjkruptcy  (provided  the  other  elements  6f-  a  preference  co- 
exist), yet  the  Bankruptcy  Act  looks  to  the  State  law  to  determine  the  time 
when  such  "transfer"  is  held  to  be  consummated,  and  the  facts  that  consti- 
ute  a  transaction  a  "sale,"  or  "mortgage"  or  "pledge,"  etc.  So  it  is  that  in 
States  where  the  taking  of  possession  under  an  unrecorded  instrument 
causes  the  "sale"  or  ^'mortgage"  or  "pledge"  to  revert  to  the  original  date  of 
execution,  then  in  such  State  the  "transfer"  will  be  held  to  have  occurred 
at  the  date  of  the  original  transaction  and  not  at  the  date  of  taking  pos- 
session.* ^^ 

Fisher  v.  Zollinger,  17  A.  B.  R.  610,  149  Fed.  54  (C.  C.  A.  Ohio,  affirming  In 
re  Nat'l  Valve  Co.,  15  A.  B.  R:  524) :  "This  act  of  taking  possession  perfected 
the  lien  and  made  the  instrument  operative  and  effective  against  the  "world 
unless  the  bankrupt  trustee  has  by  virtue  of  some  positive  provision  of  the 
bankrupt  law,  a  right  to  avoid  a  mortgage  which  was  good  as  between  the 
parties  and  all  others  who  had  acquired  no  intervening  rights  before  the  mort- 
gagor took  possession.  If  he  has  a  right  to  avoid  this  mortgage  under  §  60a  of 
the  bankrupt  law,  as  a  preference  made  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy  against  the  mortgagor,  it  will  be  because  the  preference 
of  the  mortgage  was  obtained  only  when  the  mortgagee  took  possession  and 
was  not  a  lien  as  of  the  date  of  the  mortgage.  But  it  cannot  for  a  moment  be 
pretended  that  Zollinger's  lien  under  the  mortgage  only  arose  when  he  took 
possession.  He  took  possession  by  virtue  of  his  mortgage  and  his  lien  relates 
to  its  date.  It  was  not  a  lien  created  when  he  took  possession.  The  lien  upon 
the  chattels  conveyed  was  always  good  as  between  the  parties.  That  the  prop- 
erty was  subject  to  seizure  by  the  process  of  creditors,  or  might  pass  to  a 
subsequent  purchaser,  may  be  conceded.  The  only  effect  of  taking  possession 
was  to  cut  off  the  possibility  of  rights  accruing  to  third  persons.  The  status  of 
Zollinger  was  identical  with  that  of  a  mortgagee  under  an  unrecorded  chattel 
mortgage.  Until  recorded  the  mortgaged  property  is  subject  to  seizure  by 
third  persons.  The  lien  of  such  an  unrecorded  mortgage  relates  to  the  date  of 
the  instrument  and  is  not  a  preference  within  the  meaning  of  60a  of  the  Bank- 
rupt Act,  if  that  date  is  more  than  four  months  antecedent  to  the  filing  of  a 
petition  in  bankruptcy  against  the  mortgagor.  Rogers  v.  Page,  15  Am.  B.  R. 
502,  140  Fed.  596;  Humphrey  v.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74.  The 
effect  of  the  amendment  of  February  5,  1903,  upon  such  unrecorded  instruments 
we  need  not  here  consider.     *     *     * 

"But  the  contention  of  counsel  for  appellant  is,  that  it  was  this  act  of  'taking 

413.     See  ante,  §  1237,  et  seq. 

In  re  National  Valve  Co.,  15  A.  B.  R.  524,  140  Fed.  679  (D.  C.  Ohio,  affirmed 
fub  nom.  Fisher  v.  Zollinger,  7  A.  B.  R.  618,  149  Fed.  154,  C.  C.  A.  Ohio). 
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possession  which  created  the  lien  and  as  this  took  place  on  tlie  eve  of  bank- 
ruptcy and  at  a  time  when  Zollinger  knew  the  National  Valve  Company  was, 
insolvent  and  could  not  continue  its  business,'  it  was  therefore  a  preference 
obtained,  granted  within  four  months  preceding  the  bankruptcy  of  that  company. 
The  whole  case  must  turn  h.ere,  for,  if  the  preference  claimed  by  Zollinger  is 
not  to  be  attributed  to  the  mortgage  as  of  its  date  rather  than  as  of  the  date 
of  this  act  of  taking  possession,  the  decree  of  the  court  below  must  be  reversed 
in  so  far  as  Zollinger  was  permitted  to  enforce  a  lien  against  such  after-acquired 
property.  But  we  cannot  assent  to  the  premise  of  the  argument.  The  lien  of 
Zollinger  against  the  after-acquired  property  did  not  arise  when  he  took  posses- 
sion. As  to  third  persons,  at  law,  it  was  inchoate.  The  possession  then  taken 
only  perfected  this  incipient  lien  as  against  third  persons  who  had  not  there- 
fore acquire'd  rights.  The  question  as  to  whether  the  lien  thus  perfected  relates 
to  the  date  of  the  instrument  of  mortgages,  or  to  the  date  when  possession  was 
taken,  is,  in  principle,  identical  with  the  lien  of  a  mortgage  of  chattels  providing 
that  the  mortgagor  shall  remain  in  possession  with  a  power  of  sale,  or  the  lien 
secured  by  an  unrecorded  transfer  of  property.  In  both  the  latter  instances 
the  mortgage  is  a  perfectly  valid  security  as  between  the  parties,  and  voidable 
only  by  certain  third  persons  who  may  acquire  rights,  in  one  case  before  the 
mortgagee  took  possession  and  in  the  other  before  the  mortgage  goes.to  record. 
Neither  is  there  anything  in  the  Ohio  decisions  that  will  justify  any  distinction 
in  principle  and  prevent  the  lien  from  relating  to  the  date  of  the  mortgage  which 
included  the  contract  for  the  lien.  It  is  true  that  in  Ohio,  as  in  some  other 
jurisdictions,  the  lien  upon  after-acquired  property  is  not  regarded  as  valid  at 
law  until  perfected  or  completed  by  possession.  Chapman  v.  Weiman,  4  Ohio 
St.  481;  Francisco  v.  Ryan,  54  Ohio  St.  307.  In  Francisco  v.  Ryan,  the  Ohio 
court,  referring  to  Chapman  v.  Weiman,  said: 

"  'The  "principle  upon  which  that  case  rests  is,  that  the  mortgage  constitutes 
a  valid  and  binding  contract  between  the  parties,  and  being  so  it  must  be  given 
effect  according  to  the  intention  of  the  parties.'  *  *  *  Continuing,  the  court 
said  of  such  mortgage:  It  'is  a  complete  contract  already  obligatory  upon  the 
parties,  and  which  continues  to  be  so  until  it  is  fully  executed,  so  that  in  taking 
possession  of  the  acquired  property  in  pursuance  of  its  provisions,  the  mort- 
gagee exercises  a  right  belonging  to  him  under  the  mortgage.' 

"The  court  quotes  with  approval  from  Chase  v.  Denny,  130  Mass.,  where'  it 
said: 

"  'If  the  after-acquired  property  is  taken  by  the  mortgagee  into  his'  possession 
before  the  intervention  of  any  rights  of  third  persons,  he  holds  it  under  a  valid 
lien  by  the  operation  of  the  provisions  of  the  mortgage  in  regard  to  it.' 

"Whether  the  lien  of  an  unrecorded  mortgage,  or  a  mortgage  of  chattels  where 
the  mortgagor  is  left  in  possession  with  a  power  of  sale,  shall  relate  to  the  date 
of  the  instrument  or  to  the  date  when  the  lien  is  completed  or  perfected  as 
against  third  persons  who  have  acquired  no  intervening  rights  before  the  record- 
ing of  the  instrument  or  taking  possession  of  the  mortgaged  chattels,  is  ordina-, 
rily  of  no  importance.  "All  persons  are  cut  off  by  the  recording  of  the  instru- 
ment or  the  taking  of  possession  who  have  not  theretofore  acquired  some  right. 
This  is  also  true  as  to  the  relation  of  the  lien  of  an  after-acquired  property  clause 
upon  such  after-acquired  property.  It  is  only  when  some  insolvency  statute,  or 
some  bankruptcy  law,  avoiding  preferences  obtained  within  a  given  time  before 
f.  general  assignr<ient  or  the  filing  of  a  petition  in  bankruptcy  is.  involved,  that 
the  date  of  a  preference  under  such  an  instrument  becomes  important.  In 
neither  Chapman  v.  Weinman  nor  Francisco  v.  Ryan,  both  cited  above,  was  the 
date  of  the  lien  upon  the  after-acquired  property  of  any  importance.  Neither  was 
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any  such  question  involved  in  In  re  Shirley,  7  Am.  B.  R.  299,  112  Fed.  301,  or 
in  In  re  First  National  Bank  of  Canton,  14  Am.  B.  R.  180,  135  Fed.  66,  and  any 
reference  in  those  cases  to  the  efifect  of  registration  as  that  of  a  new  mortgage 
was  figurative  and  not  intended  to  intimate  that  the  lien  was  only  of  the  date 
of  registration.  That  the  lien  of  an  unrecorded  mortgage  is  not  of  the  date  of 
recording  but  is  as  of  the  date  of  the  contract  for  the  lien,  is  well  settled.  Hum- 
phrey V.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74;  Rogers  v.  Page  et  al.,  15  Am.  B. 
R.  502,  140  Fed.  Rep.  343.  In  case  of  a  mortgage  upon  property  to  be  acquired, 
as,  well  as  in  the  other  instances  above,  referred  to,  the  lien  is  the  lien  contracted 
for  by  the  instrument  of  mortgage,  and  there  is  just  as  much  room  for  holding 
that  the  lien  relates  to  the  date  of  the  contract  for  the  lien  in  the  one  instance 
as  in  the  other.  There  is  nothing  in  Francisco  v.  Ryan  which  is  antagonistic  to 
this  relation  of  the  lien.  Upon  the  contrary,  the  reasoning  of  the  Ohio  court  4s 
plainly  in  line  with  that  of  the  Vermont  court  in  Peabody  v.  Linden,  61  Vermont 
318,  and  Thompson  v.  Fairbanks,  75  Vermont  361,  369,  where  it  became  neces- 
sary to  decide  the  date  of  the  lien,  because  in  one  case  an  insolvency  statute 
which  avoided  preferences  obtained  within  a  short  time  before  a  general  assign- 
ment was  involved,  and  the  other  the  effect  of  §  60a  of  the  Bankrupt  Act  of 
1898  avoiding  preferences  obtained  within  four  months  of  bankruptcy." 

Some  decisions,  however,  have  laid  it  down  as  a  rule  of  general  law, 
that  the  taking  of  possession  of  unrecorded  instruments  within  the  four 
months  will  not  constitute  a  preference,  if  the  original  transaction  oc- 
curred before  the  four  months.*  i* 

§  1385.  Eighth  Element  of  a  Preference — Transfer  Must  Give 
Creditor  Greater  Percentage  than  Other  of  Same  Class. — The  ef- 
fect of  the  transfer  or  other  appropriation  of  property  must  have 
been  to  give  the  creditor  receiving  it  a  greater  percentage  of  his 
claim  than  some  other  creditor  of  the  same  class  in  the  order  of 
priority.  Preference  implies  advantage  of  one  creditor  over 
others  of  the  same  class.*^^ 

It  is  obvious  that  if  each  creditor  receives  an  equal  percentage  out  of 
the  insolvent  fund,  there  can  be  no  preference — that  is  precisely  the  equality 
that  the  bankruptcy  act  itself  seeks  to  bring  about.  It  is  only  because  some 
one  is  getting  more  than  his  share  that  the  bankruptcy  act  steps  in  and  pro- 
hibits ,the  preference. 

Swarts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  677,  117  Fed.  1  (C.  C.  A.  Mo.) :  "The 
dominant  purpose  of  the  prohibition  of  a  preference  was  not  to  benefit  or 
injure,  or  to  prevent  the  benefit  or  injury,  of  any  creditor  or  class  of  creditors, 
but  to  prevent  the  debtor  from  making  any  disposition  of  his  property  which 
would  prevent  its  equal  distribution — to  prevent  him  from  doing  anything  which 
would  result  in  the  payment  out  of  his  property  of  a  larger  percentage  upon  zxiy 
claim  than  others  of  the   same  class  would  receive.     *     *     *     The  test   of  a 

414.  Christ  v.  Zehner,  16  A.  B.  R.  790,  213  Penn.  St.  188,  61  Atl.  833,  quoting 
Sawyer  v.  Turpin,  91  U.  S.  118. 

*15.    West  V.   Bk.  of  Lahoma,   16  A.   B.   R.   733,   16   Okla.   508;   obiter    In  r" 
Bloch,  15  A.  B.  R.  750  (C.  C.  A.  N.  Y.);  impliedly,  Parker  v.  Black,  16  A   B    r" 
805,  343  Fed.  560  (D.  C.  N.  Y.,  affirmed  in  18  A.  B.  R.  15);  Spike  &  Iron  Co,  ' 
V.  Allen,  17  A.  B.  R.  288  (C.  C.  A.  Va.). 
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preference,  under  the  act,  is  the  payment,  out  of  the  bankrupt's  property,  of  a 
larger  percentage  of  the  creditor's  claim  than  other  creditors  of  the  same  class 
receive,  and  not  the  benefit  or  injury  to  the  creditor  preferred.  Marshall  v. 
Lamb,  5  Q.  B.  115,  126,  127." 

Livingston  v.  Heineman,  10  A.  B.  R.  41,  120  Fed.  786  (C.  C.  A.  Ohio,  revers- 
ing, on  other  grounds,  In  re  New,  8  A.  B.  R.  566) :  "The  equal  distribution  of 
the  bankrupt's  estate  among  his  creditors,  contemplated  by  the  Bankruptcy  Lav/, 
will  not  admit  of  one  creditor  receiving  a  greater  percentage  of  his  debt  than 
any  other  creditor  of  the  same  class." 

Obiter,  Peterson  v.  Nash,  7  A.  B.  R.  181,  112  Fed.  311  (C.  C.  A.  Minn.): 
"This  provision  (§  60  [a]),  it  seems,  does  not  make  the  transfer  of  property 
(which  includes  the  payment  of  money),  by  an  insolvent  debtor,  in  and  of  itself 
a  preference.  It  must  be  so  done  that  the  effect  of  the  transfer  will  be  to 
enable  one  creditor  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
creditor  of  the  same  class." 

In  re  Denning,  8  A.  B.  R.  135,  114  Fed.  219  (D.  C.  Mass.):  "Only  that  is 
a  preference  which  enables  a  creditor  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class." 

Brittaih  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  629,  68  Kan.  734: 
"The  theory  of  the  national  bankrupt  law  is  to  secure  a  distribution  of  the 
debtor's  property  among  the  creditors  ratably  and  in  proportion  to  their 
respective  claims.  If  the  insolvent  debtor  hijnself  should  make  such  distribu-. 
tion  of  his  assets,  the  creditors  receiving  their  equitable  shares  ought  not  to  be 
required  to  restore  to  the  trustee  in  bankruptcy  what  they  have  received,  in 
order  that  it  may  be  repaid  to  them  again,  less  the  cost  of  administering  the 
trust.  The  end  and  aim  of  the  bankrupt  law  is  to  secure  payment  to  creditors 
of  an  equal  percentage  of  their  claims.  If  the  insolvent  person  does  this,  we 
can  see  no  reason  why  his  creditors  should  contribute  to  pay  the  expenses  of 
bankruptcy  proceedings   to  accomplish  the  same  result." 

In  re  Read,  7  A.  B.  R.  Ill  (Ref.  N.  Y.) :  "Under  §  60,  subdiv.  a,  the  effect 
of  a  preferential  transfer  must  be  to  enable  any  one  of  the  bankrupts'  creditors 
tn  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  creditors  of 
the  same  class.  A  payment  on  account  which  fails  to  have  this  effect  is  not  a 
preference,  though  all  the  other  elements  are  present." 

§  1386.  If  No  Net  Decrease  of  Indebtedess  during  Four  Months, 
No  Preference. — If  there  be  mutual  dealings  within  the  four  months,  but 
their  result  does  not  decrease  the  net  indebtedness  to  the  creditor,  the 
creditor  has  not  received  a  greater  percentage  of  his  claim  than  somq  other 
creditor  of  the  same  class  and  there  is  no  preference.*^'' 

§  1387.  Who  Are  in  "Same  Class." — The  words  "the  same  class"  refer 
to  the  classes  created  by  the  bankruptcy  act  itself  in  prescribing  the  order 
of  priority  in  the  distribution  of  the  general  estate  among  creditors,  as,  for 
instance,  taxes  are  in  the  first  class,  wages  of  workmen,  clerks  and  servants 
are  in  the  second  class,  other  priorities  given  out  of  insolvent  estates  by 
state  or  federal  laws  are  in  the  third  class,  and  all  other  creditors  constitute 
the  fourth  and  last  class. 

It  seems  clear  that  the  classes  meant  are  precisely  the  classes  created  by 

416.   See  ante,  "First  Element  of  Preference,"  §  1296.     See  post,  §  1419. 
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the  Bankruptcy  Act  itself.     The  Act,  in  §    64,    prescribes    what    debts 
have  priority  and  the  order  of  their  priority. 

Thus,  no  preference  can  be  predicated  upon  the  fact  that  an  insolvent 
debtor  has  paid  his  taxes,  state,  national  and  municipal,  for  such  taxes  con- 
stitute a  class  by  themselves  entitled  to  the  first  place  in  the  order  of 
priority  in  bankruptcy  administration,  and  no  one  can  blame  an  insolvent 
\    >v     debtor  for  doing  that  which  the  law  otherwise  would  do  for  him. 

Next,  no  preference  can  arise  from  an  insolvent  debtor  paying  all  of  his 
workmen,  clerks  and  servants  in  full  for  their  work  within  three  months, 
even  though  thereby  but  a  small  per  cent,  is  left  for  other  creditors,  for 
workmen,  clerks  and  servants  constitute  a  class  by  themselves  entitled  to 
priority  of  payment  out  of  the  bankrupt  estate  anyway;  so  general  creditors 
cannot  complain  because  the  debtor  paid  them  in  full — it  was  not  at  the  ex- 
pense of  the  general  creditors. 

Nor  do  secured  creditors  constitute  such  a  class,  because  they  are  not 
priority  creditors  in  the  true  sense  of  the  word — they  are  not  entitled  to 
priority  of  payment  out  of  the  trust  funds  at  all;  they  own  (of  course <by 
way  of  security)  a  definite  and  described  part  of  the  property  in  the  hands 
of  the  trustee  that  by  reason  of  the  ownership  does  not  belong  to  the  trust 
fund  at  all :  moreover  their  rights  are  not  created  by  any  "laws  of  the  States 
or  of  the  United  States"  granting  priority  of  payment,  so  they  cannot  come 
within  the  fifth  and  last  class  of  priority  claimants  of  §  64 ;  but  their  rights 
are  created  by  the  voluntary  acts  of  the  parties  themselves ;  that  is  to  say, 
a  secured  creditor  is  one  who  owns,  who  has  the  title  to,  certain  definite 
property  which  once  belonged  to  the  estate  and  which  by  this  ownership  has 
become  separated  from  the  fund  out  of  which,  and  out  of  which  only, 
can  priority  payments  be  made.  Therefore,  payment  to  a  secured  creditor 
(unless  perchance  thereby  a  corresponding  release  of  property  of  the  debtor 
is  obtained  and  the  property  restored  to  the  general  fund,  as  to  which, 
see  ante,  §  1325)  will  constitute  a  preference  if  it  operates  to  give  him  a 
greater  percentage  of  his  claim  than  some  unsecured  general  creditor,  for 
he  is  not  in  a  separate  class  by  himself  but — so  far  as  preferences  are  con- 
cerned— is  in  the  same  class  with  unsecured  general  creditors ;  that  is  to 
say,  neither  he  nor  they  are  entitled  to  priority  of  payment  out  of  the  trust 
fund.  Otherwise,  as  we  have  seen  (ante,  §  1325),  where  there  are  several 
secured  creditors,  holding  liens  upon  the  same  property,  and  that  property 
is  insufficient  to  pay  them  all,  the  bankrupt  could  pay  out  his  estate  with  im- 
I)unity  by  paying  an  equal  percentage  to  each  of  these  secured  creditors  and, 
unless  the  liens  were  thereby  so  reduced  by  the  payments  as  to  leave  a  sur- 
plus, there  would  be  nothing  for  general  creditors.  It  could  not  be  claimed, 
except  as  against  the  last  of  the  secured  creditors  in  the  order  of  priority  of 
liens,  that  the  deficit  in  the  value  of  the  security  rendered  the  claim  pro 
tanto  unsecured,  for  that  reasoning  would  invalidate  only  the  payment  upon 
the  last  claim.  If,  then,  a  payment  to  a  secured  creditor  results  in  releasing 
■  a  corresponding  amount  of  property  to  the  general  creditors,  then  the  pay- 
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ment  would  not  amount  to  a  preference,  for  it  would  come  under  the  rule 
"fair  exchange  is  no  robbery."  But  a  payment  that  would  not  so  operate 
would  be  a  preference,  for  general  creditors  would  pro  tanto  lose  part  of 
their  so-called  trust  fund. 

The  true  rule  is  that  the  classes  meant  are  the  different  classes  of  prior- 
ity creditors  in  their  order,  and,  lastly,  all  other  creditors.*  ^'^ 

Swarts  V.  Fourth  Nat'l  Bk.  St.  L.,  8  A.  B.  R.  673,  680,  117  Fed.  1  (C.  C.  A. 
Mo.,  reversing  In  re  Siegel  Hillman  Dry  Goods  Co.,  7  A.  B.  R.  351):  "While 
it  is  true  that  the  Bankrupt  Act  does  not  define  the  word  'class,'  nor  in  terms 
state  what  creditors  are  in  the  same  class,  it  creates  some  classes,  and  specifies 
others,  and  it  seems  to  us  that  the  meaning  of  the  word  'class'  in  the  act  should 
if  possible,  be  derived  from  the  statute  itself.  Section  64,  after  directing  the 
payment  of  certain  expenses  of  administration,  creates  three  classes  of  creditoj-s 
— parties  to  whom  taxes  are  owing,  employees  holding  claims  for  certain  wage.i, 
and  those  who,  by  the  laws  of  the  States  or  of  the  United  States,  are  entitled 
to  priority.  Sections  56b,  57e,  and  57h  provide  for  the  treatment  and  disposi- 
tion of  claims  secured  by  property,  and  of  claims  which  have  priority.  The 
creditors  who  hold  these  various  claims,  and  the  general  creditors  of  the  estate, 
constitute  the  classes  of  creditors  of  which  the  Baankrupt  Act  treats.  Now,  'i 
any  one  of  these  various  classes  is  taken  by  itself  and  examined,  it  will  be  seen 
that  each  of  the  creditors  in  the  same  class  always  receives  the  same  percentage 
upon  his  claim,  out  of  the  estate  of  the  bankrupt,  that  every  other  creditor  of 
his  class  receives.     Where  the  estate  is  insufficient  to  pay  the  claims  of  differ- 

417.  Contra,  In  re  Proctor,  6  A.  B.  R.  660  (Ref.  Iowa).  Also,  contra,  In  re 
Kohn,  2  N.  B.  N.  &  R.  367  (note  to  7  A.  B.  R.  Ill,  Ref.  Wis^). 

But  payments  made  within  the  four  months  period  to  a  workman  cannot  be 
applied  upon  wages  earned  before  the  statutory  period,  so  as  to  leave  a  priority 
claim  for  the  full  amount  for  wages  earned  within  the  statutory  period;  the 
claimant  must  surrender  his  preference  on  his  common  claim.  In  re  King  Co., 
7  A.  B.  R.  619,  113  Fed.  110  (D.  C.  Mass.).  But,  of  course,  these  payments 
must  be  shown,  since  the  Amendment  of  1903,  also  to  have  been  received  with 
reasonable  cause  for  belief,   etc. 

See  also,  the  classifications  made  in  the  following  cases: 

Indorsers  held  to  be  in  different  "class"  from  holders  of  unindorsed  notes: 
In  re  Happke  and  Doyle  v.  Milw.  Nat.  Bk.,  8  A.  B.  R.  535,  116  Fed.  295  (C. 
C.  A.  Wis.),  where  the  Circuit  Court  of  Appeals  held  that  the  holder  of  an 
indorsed  note  receiving  payment  in  full  of  it  from  the  indorser  but  with  knowl- 
edge or  at  least  reasonable  grounds  for  believing  the  money  came  from  the 
bankrupts — the  makers — themselves  is  held-  to  be  in  a  different  class  from  the 
holder  of  an  unindorsed  note. 

Landlords  held  to  belong  to  separate  class: 

In  re  Barrett,  6  A.  B.  R.  199  (Ref.  N.  Y.),  wherein  a  landlord  was  held  to 
belong  to  a  class  by  himself.  This  decision  was  right  in  its  results  but  hot  for 
the  reasons  stated  in  the  opinion.  The  proper  reason  was  that  the  payment 
of  current  rent  is  not  the  payment  of  a  pre-existing  debt  but  is  based  upon  a 
contemporaneously  arising  consideration. 

In  re  Belknap,  12  A.  B.  R.  326  (D.  C.  Penn,).  Also,  see  obiter  in  Livingston 
V.  Heineman,  10  A.  B.  R.  39,  120  Fed.  786  (C.  C.  A.  Ohio),  where  the  Circuit 
Court  of  Appeals  divides  the  creditors  into  two  classes,  to  be  sure,  making 
priority  creditors  one  class  but  confining  the  second  class  to  unsecured  or  gen- 
eral creditors. 

Joint  and  separate  creditors  of  partnership  and  individual  partners  held  not  to 
belong  to  same  class:  Obiter,  In  re  Denning,  8  A.  B.  R.  136,  114  Fed.  801 
(D.  C.  Mass.). 

Wife  held  to  belong  to  separate  class  as  regards  repayment  to  her  of  dowry 
by  bankrupt  husband  in  Louisiana,  within  the  four  months  preceding  bankruptcy 
of  the  husband.  Goraila  v.  Wilcombe,  18  A.  B.  R.  143,  151  Fed.  470  (C.  C.  A. 
La.). 
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■ent  classes  in  full,  the  classes  receive,  out  of  the  bankrupt  estate,  different 
percentages  of  their  claims,  but  creditors  of  the  same  class  receive  the  same 
percentage.  The  test  of  classification  is  the  percentage  paid  upon  the  claims 
out  of  the  estate  of  the  bankrupt." 

Livingston  v.  Heineman,  10  A.  B.  R.  43,  120  Fed.  786  (C.  C.  A.  Ohio,  revers- 
ing, on  other  grounds,  In  re  New,  8  A.  B.  R.  566) ;  "  *  *  *  ^nd  there  are 
two  general  classes — first,  those  who  have  priority  and  are  to  be  paid  in  full; 
and,  second,  general  or  unsecured  creditors,  among  whom  the  balance  remaining 
after  paying  the  creditors  of  the  first  class,  is  to  be  distributed  equally,  in  pro- 
portion to  the  amount  of  their  respective  claims." 

Inferentially,  In  re  Read,  7  A.  B.  R.  Ill  <Ref.  N.  Y.):  "Workmen,  clerks, 
and  servants  constitute  a  distinct  class  of  creditors,  and  certain  conditions  and 
privileges  are  attached  to  their  claims.  If,  therefore,  there  are  sufficient  assets 
to  pay  all  workmen,  clerks  or  servants  of  the  same  class  in  full,  payments  on 
account  prior  to  the  bankruptcy  are  immaterial,  as  each  creditor  of  that  class 
IS  fully  paid,  and  therefore  there  can  be  no  preference  of  one  over  another.  It 
would  be  a  circuitous  remedy,  if  creditors  so  situated  should  be  compelled  to 
refund  a  preference  and  then  immediately  have  it  returned  to  them." 

In  re  Belknap,  12  A.  B-  R-  326  (D.  C.  Penna.) :  In  this  case  the  court  held 
that  a  landlord  entitled  to  priority  out  of  insolvent  funds  by  State  law  is  not  in 
the  "same  class"  with  unsecured  creditors,  the  court  saying:  "There  is  no  other 
creditor  of  the  same  class,  for  there  is  but  a  single  landlord;  and,  as  the  claim 
for  rent  had  priority  over  the  claims  of  the  general  creditors,  the  distress  did 
nbt  enable  the  landlord  to  obtain  a  greater  percentage  of  his  debt.  The  rent 
was  entitled  to  be  paid  first  out  of  the  proceeds  of  the  very  property  upon  which 
the  distress  was  levied,  whenever  it  should  be  sold  by  the  trustee,  and  therefore 
the  distress  gave  no  new  light,  but  merely  hastened  the  time  of  payment.  When 
he  distrains,  a  landlord  is  simply  enforcing  the  priority  which  is  given  to  him 
by  law,  and  in  no  way  gains  any  improper  advantage  over  other  creditors  by 
thus  converting  the  property  into  money  more  speedily." 

In  re  Feuerlicht,  8  A.  B.  R.  550  (Ref.  N.  Y.) :  "It  seems  to  me  that  the 
motion  of  the  trustee  in  this  matter  cannot  be  allowed  for  the  reason  that  this 
is  a  preferred  (priority)  claim,  and  even  if  a  payment  to  a  servant  of  a  part 
of  his  wages  could  be  called  a  preference,  in  this  matter  the  result  would 
simply  be  that  the  claimant  would  be  obliged  to  pay  back  to  the  trustee  in 
bankruptcy,  the  amount  that  he  has  received  on  account  and  then  demand  from 
the  trustee  as  a  preference  for  wages,  the  whole  of  the  amount  of  his  wages." 

In  re  Flick,  5  A.  B.  R.  465,  105  Fed.  503  (Ref.  Ohio):  "A  preference  to  a 
person  entitled  to  a  priority  would  only  be  considered  a  preference  as  to  other 
creditors  entitled  to  the  same  priority  and  not  as  to  general  creditors.'' 

§  1388.  Preferences  among  Priority  Creditors. — Of  course  even  in 
the  case  of  payments  to  those  entitled  to  priority,  as  for  instance,  a  work- 
man, a  preference  would  exist  if  the  insolvent  had  p.aid  one  workman  a 
greater  percentage  of  his  claim  than  the  others  would  receive  out  of  the 
estate.*  18 

§  1389.  Actual  Receipt  of  Like  Percentage  by  Other  Creditors  Not 
Essential  to  Exoneration  from  Charge  of  Preference,  if  Enough 

Left. — It  is  not  necessary  that  other  creditors  of  the  same  class  actually 

418  Inferentially,  In  re  Read,  7  A.  B.  R.  Ill  (Ref.  N.  Y.);  inferentially, 
Dbiter,  In  re  Flick,  5  A.  B.  R.  465,  105  Fed.  503  (Ref.  Ohio). 
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shall  have  received  the  same  proportion  in  order  to  exonerate  from  the 
charge  of  preference,  if  enough  is  left  to  give  them  the  same  proportion.*** 

Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  631,  68  Kas.  734:  "There 
was  a  finding  that  the  payment  to  defendant  below  prevented  the  remaining 
creditors  from  securing  payment  of  their  claims  from  Ridgeway  &  Co.,  but,  in 
the  light  of  other  answers  of  the  jury,  this  means  that  the  payment  had  the 
effect  to  prevent  a  payment  in  full  to  other  creditors.  In  the  case  of  Pepperdine 
V.  Bank  *  *  *  the  principle  was  recognized  that  if  the  debtor  making  the 
payment,  had  paid,  or  made  provision  to  pay,  other  creditors  a  proportionate 
amount,  the  transaction  was  not  a  preference.  It  is  essentia]  to  a  recovery  in 
cases  of  this  kind  that  the  effect  of  the  payment  was  to  enable  one  creditor  to 
obtain  a  greater  percentage  of  his  debt  than  other  creditors  of  the  same  class."" 

§  1390.  Modes  of  Proving  This  Element. — Of  course  the  manner  of 
proving  this  element  will  vary  with  each  case.  It  has  been  held  that  proof 
of  its  being  a  preference  over  others  may  be  established  by  showing  that 
other  creditors  of  the  same  class  had  received  nothing  on  account  during 
the  same  fieriod;*^^  or  by  showing  that  the  creditor  receiving  the  trans- 
fer received  full  pay  or  full  security,  while  not  sufHcient  was  left  to  pay 
or  secure  all  remaining  creditors  in  full.*^! 

Obiter,  Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  631,  68  Kas.  '('34: 
"If  plaintiffs  in  error  had  received  all  of  their  claim,  the  payment  manifestly 
would  have  been  a  preference,  for  it  was  clearly  shown  that  the  debtor's  assets 
were  insufficient  to  satisfy  all  they  owed." 

§  1391.  Transfer  Not  Necessarily  to  Creditor  nor  Agent  if  Benefit 
Accrues  to  Creditor. — The  transfer  need  not  be  to  the  creditor  nor  to  his 
agent,  so  long  as  the  effect  of  it  is  to  enable  the  creditor  to  receive  out  of  the 
debtor's  estate  a  larger  percentage  of  his  claim  than  others  of  the  same 
class. 

§  1392.  But  Either  Actual  Receipt  or  Actual  Benefit  Requisite. 

— The  property  must  have  been  actually, received  by  the  creditor  or  the  cred- 
itor have  actually  gotten  the  benefit  of  it  in  some  way.*^^ 

419.  Inferentially,  Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  631, 
68  Kans.  734;  Pepperdine  v.  Bank,  10  A.  B.  R.  570,  84  Mo.  App.  234,  243. 

420.  In  re  Colton  Export;  and  Import  Co.,  10  A.  B.  R.  14,  121  Fed.  663  (C. 
C.  A.  N.  Y.). 

481.  Crooks  v.  People's  Nat'l  Bk.,  3  A.  B.  R.  238,  46  App.  Div.  (N.  Y.)  333 
(N.  Y.  Sup.  Ct.  App.). 

Still  another  instance,  Swarts  v.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed. 
]  (C.  C.  A.  Mo.):  Two  debts  upon  promissory  notes;  one  series  of  notes  had 
two  accommodation  endorsers:  the  other  had  four  accommodation  endorsers: 
preferences  were  received  on  one  series  of  notes;  held  the  preferences  must 
be  surrendered  before  either  claim  can  be  allowed,  for. the  two  series  of  notes 
were  in  the  same  "class." 

482.  Instance  where  not  received  nor  benefit  had:  Agent  himself  a  creditor, 
receiving  a  preference,  the  surplus  to  be  turned  over  to  principal,  who  was  alsi> 
a  creditor— no  surplus  shown  to  exist,  In  re  Hickey,  7  A.  B.  R.  382  (D.  C.  Iowa) : 
A  transfer  of  book  accounts 
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Creditors  actually  receiving  the  fruits  of  a  preference  also  are  bound,  al- 
though not  authorizing  the  proceeding.*  ^^ 

§  1393.  Resume. — In  explicating  the  subject  of  preferences,  the  eight 
■elements  have  now  been  considered  which  constitute  a  preference  under 
the  present  Bankruptcy  Act.    To  recount :  Preference  implies : 

1st,  An  appropriation  of  property  and  depletion  of  the  trust  fund :  D^me 
portion  of  the  debtor's  property  must  have  been  appropriated  by  the  trans- 
action to  the  payment  of  a  claim ; 

Implies,  2nd,  Application  of  the  property  to  the  benefit  of  a  creditor: 
The  claim  upon  which  the  preferential  transfer  is  made  must  have  been  the 
claim  of  a  creditor ; 

Implies,  3rd,  A  preceding  creditor :  The  creditor's  claim  must  have  been 
.a  debt — a  pre-existing  debt; 

Implies,  4th,  Voluntary  action  of  the  debtor:  The  debtor  must  ha^'e 
made  a  "transfer"  or  have  "procured"  or  "sufifered"  the  creditor  to  obtain, 
a  judgment,  whose  enforcement  would  have  operated  to  appropriate  prop- 
erty of  the  debtor  ; 

Implies,  5th,  Application  of  the  property  upon  a  debt. 

Implies,  6th,  Insolvency  of  the  debtor:  The  debtor  must  have  been  in- 
solvent at  the  time  of  the  transfer  or  other  appropriation  of  property ; 

Implies,  7th,  A  transaction  or  recording  within  the  four  months  preceding 
bankruptcy :  The  transfer  or  other  appropriation  of  property,  or  at  any  rate 
the  recording  of  it  where  recording  is  required  by  law,  must  have  been 
made  within  four  months  before  the  filing  of  the  bankruptcy  petition  ;*2* 

Implies,  8th,  An  advantage  to  be  acquired  by  one  creditor  over  others  of 
the  same  class :  The_efifect  of  the  transfer  or  other  appropriation  of  prop- 
erty must  have  been  to  give  the  creditor  receiving  it  a  greater  percentage 
•of  his  claim  than  some  other  creditor  of  the  same  class. 

With  any  of  these  elements  lacking  there  is  no  preference ;  with  them  all 
■existing  a  preference  exists. 

Thus,  mere  knowledge  of  a  debtor's  insolvency  cannot  transform  into  a 
preference  an  act  which  otherwise  is  no  preference. 

In  re  King  Co.,  7  A.  B.  R.  619,  113  Fed.  110  (D.  C.  Mass.) :  "Bankrupt  Act, 
§  60b,  does  not  provide  that  the  trustee  may  recover  all  payments  received 
with  knowledge  of  insolvency,  but  only  preferences  so  received.  This  seems  to 
be  the  inevitable  result  of  Dickson  v.  Wyman,  combined  with  Pirie  v.  Trust  Co. 
I  must  hold,  therefore,  that  knowledge  of  insolvency  did  not  make  a  preference 
■of  acts  which  otherwise  did  not  amount  to  a  preference.'' 

§  1394.  Voidable  Preferences. — Now,  while  proof  of  these  eight  ele- 
ments will  establish  a  preference,  yet,  without  proof  of  other  elements, 

423.  Stern,  Falk  &  Co. 'f .  Trust  Co.,  7  A.  B.  R.  305,  113  Fed.  501  (C.  C.  A.  Ky.). 

424.  Eventual    Adjudication    of    Bankruptcy,  Also   Necessary   Element Of 

course  eventual  adjudication  of  the  debtor  as  a  bankrupt  is  also  implied,  for  the 
■special  rights  conferred  by  theisankruptcy  law  in  regard  to  preferences  are  de- 
pendent on  the  debtor  being  adjudged  bankrupt. 
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they  fall  short  of  having  any  practical  effect,  either  as  establishing  a4i  act . 
of  bankruptcy  or  a  recover3,ble  preference.*^^ 

Unless  proof  also  be  made  that  the  debtor  made  the  transfer,  or  pro- 
cured the  judgment  to  be  taken  with  intent  to  prefer  the  creditor  receiving 
it,  the  proof  will  fall  short  of  a  preference  amounting  to  an  act  of  bank- 
ruptcy. Again,  unless  it  is  proved  that  the  creditor  receiving  it,  or  his 
agent,  acting  therein,  had  reasonable  cause  to  believe  the  debtor  made  the 
transfer  with  such  intent  then  it  also  falls  short  of  being  proof  of  a  void- 
able preference  and  the  creditor  will  not  be  obliged  to  surrender  the  prop- 
erty so  received  by  him. 

Thus  a  preference  itself  has  eight  elements,  as  above  noted;  a  preference 
that  amounts  to  an  act  of  bankruptcy  as  also  noted  has  these  same  eight  ele- 
ments and  one  more  element,  namely,  the  debtor's  intent  to  prefer,  making 
nine  elements  in  all ;  whilst  a  preference  that  is  voidable  so  that  the  property 
affected  by  it  can  be  recovered  again  for  the  benefit  of  the  bankrupt  estate,, 
has  the  same  eight  elements,  and  also  one  additional  element  although, 
this  additional  element  is  not  the  identical  additional  element  requisite  to» 
make  the  preference  an  act  of  bankruptcy. 

§  1395.  Ninth  Additional  Element  Requisite  to  Make  Preference 
Voidable — Creditor  Must  Have  Had  Reasonable  Cause  to  Believe 
Preference  Intended. — The  additional  element  requisite  to  make 
a  preference  voidable  is  that  the  creditor  (or  his  agent)  receivings 
the  preference  must  have  received  it  under  such  circumstances  as 
naturally  would  have  caused  the  ordinary  person,  had  he  been  the 
creditor  receiving  the  preference,  to  have  believed  that  the  debtor 
intended  thereby  to  give  him  a  preference. *26    a  voidable  preference 

425.  See  note  to  Crooks  v.  People's  Nat'l  Bk.,  3  A.  B.  R.  338.  See  note  to- 
In  re  McLam,  3  A.  B.  R.  246,  248  (D.  C.  Vt.). 

426.  Bankr.  Act,  §  60  (b) :  "If  a  bankrupt  sTiall  have  given  a  preference  and 
the  person  r-eceiving  it  or  to  be  benefited  thereby,  or  his  agent  acting  therein,, 
shall  have  had  reasonable  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the  trustee  and  he  may  recover  the  prop- 
erty or  its  value  from  such  person." 

Crooks  V.  Peoples'  Bk.,  3  A.  B.  R.  243,  46  App.  Div.  (N.  Y.)  335;  Baden  v. 
Bertenshaw,  11  A.  B.  R.  308,  68  Kans.  32;  Hicks  v.  Langhorst,  6  A.  B.  R.  178' 
(Ohio  Com.  Pleas);  Sav.  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432; 
Keith  V.  Gettysburg  Nat'l  Bk.,  10  A.  B.  R.  762,  23  Penn.  Superior  Court  14; 
Babbitt  v.  Kelly,  9  A.  B.  R.  338,  70  S.  W.  384  (Mo.  Ct.  App.) ;  Deland  v.  Miller,. 
11  A.  B.  R.  744,  119  Iowa  368;  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y. 
Sup.  Ct.  App.  Div.);  Laundy  v.  Nat'l  Bk.,  11  A.  B.  R.  223  (Kans.  Sup.  Ct.);- 
In  re  Clifford,  14  A.  B.  R.  281,  136  Fed.  475  (D.  C.  Iowa) ;  Benedict  v.  Deshell, 
11  A.  B.  R.  20,  177  N.  Y.  1,  68  N.  E.  999;  Hussey  v.  Dry  Goods  Co.,  17  A.  B.  R. 
513,  148  Fed.  598  (C.  C.  A.  Kans.);  In  re  Bartheleme,  11  A.  B.  R.  70  (Ref.  N. 
Y.);  Sebring  v.  Wellington,  6  A.  B.  R.  673  (N.  Y.  Sup.  Ct.  App.  Div.);  In  re 
Eggert,  4  A.  B.  R.  456,  102  Fed.  735  (C.  C.  A.  Wis.,  affirming  3  A.  B.  R.  541);. 
In  re  Armstrong,  16  A.  B.  R.  583,  145  Fed.  -202  (D.  C.  Iowa);  Crittenden  v. 
Barton,  5  A.  B.  R.  775  (N.  Y.  Sup.  Ct.  App.  Div.);  In  re  Hines,  16  A.  B.  R.  495, 
144  Fed.  543  (D.  C.  Penn.);  impliedly,  Kaufman  v.  Treadway,  12  A.  B.  R.  684, 
195  U.  S.  271;  impliedly,  Hackney  v.  Hargreaves  Bros.,  13  A.  B.  R.  164,  68  Neb. 
634;  impliedly,  Turner  v.  Fisher,  13  A.  B.  R.  243,  133  Fed.  594  (D.  C.  Calif.;; 
impliedly.  Brown  v.  Guichard,  7  A.  B.  R.  518  (Slip.  Ct.  N.  Y.);  impliedly,  Sund- 
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implies  intent  on  the  creditor's  part  tp  deplete  the  trust  fund  in  order  to  ob- 
tain satisfaction  in  whole  or  in  part  of  his  own  claim. 

Cullinane  v.  State  Bk.  of  Waverly,  12  A.  B.  R.  779,  123  Iowa  340:  "A  find- 
ing that  such  was  the  fact — conceding  insolvency — would-  not  be  sufficient  of 
itself  to  defeat  the  lien  of  the  mortgage.  The  bank  must  have  had  reasonable 
cause  to  believe  not  only  that  insolvency  existed  as  a  fact,  but  that  a  prefer- 
ence was  intended;  and  this  must  be  made  to  appear  before  the  mortgage  can 
be  avoided  at  the  suit  of  the  trustee.  This  is  the  express  provision  of  the 
Bankruptcy  Act." 

Levor  v.  Seiter,  8  A.  B.  R.  459  (N.  Y.  Sup.  Ct.  App.  Div.) :  "The  allegations 
of  the  complaint  may  be  sufficient  as  setting  forth  a  cause  of  action  under 
§  60"  of  the  Bankruptcy  Law,  but  the  proof  failed  to  disclose  the  existence  of 
an  element  necessary  to  the  maintenance  of  an  action  under  that  section,  namely, 
that  the  defendants  had  reasonable  cause  to  believe  that  their  debtors,  by  suffer- 
ing a  judgment  to  be  taken  against  them,  intended  to  give  a  preference  to  the 
defendants." 

Johnson  v.  Anderson,  11  A.  B.  R.  294  (Sup.  Ct.  Neb.):  "The  trustee  in  bank-- 
ruptcy  may  recover  money  paid  by  the  bankrupt  as  a  preference  only  when 
the  person  receiving  it  had  reasonable  ground  to  believe  a  preference  was 
intended." 

Compare,  In  re  Eggert,  4  A.  B.  R.  452,  107  Fed.  735  (C.  C.  A.  Wis.):  "While, 
therefore,  rulings  under  the  former  act  are  inapplicable,  in  a  certain  sense,  be- 
cause of  this  difference  in  the  meaning  of  the  term  'insolvency'  they  do  apply 
so  far  as  they  determine  the  principles  of  law  by  which  it  is  to  be  ascertained 
whether  a  creditor  receiving  a  preference  had  reasonable  cause  to  believe  that 
the  debtor  had  not  at  the  time,  property  sufficient,  at  a  fair  valuation,  to  pay- 
all  of  his  debts." 

In  explicating  this  ninth  element  requisite  to  make  the  preference  void- 
able, the  following  propositions  will  be  useful. 

§  1396.   Existence  of  Reasonable  Cause,  Question  of  Pact. — The 

question  of  the  existence  of  the.  reasonable  cause  for  so  believing  is  a  ques- 
•  tion  of  fact.*  27 

Kaufman  v.  Treadway,  12  A.  B.  R.  684,  195  U.  S.  271:  "Whether  the  bank- 
rupt was  insolvent  on  August  4,  1898,,  when  he  paid  the  money  to  his  brother, 
the  defendant,  and  whether  the  latter  had  reasonable  cause  to  believe  that  it 

heim  v.  Ridge  Ave.  Bk.,  15  A.  B.  R.  134,  138  Fed.  951  (D.  C.  Pa.) ;  impliedly, 
Wetstein  v.^  Franciscus,  13  A.  B.  R.  326,  133  Fed.  900  (C.  C.  A.  N.  Y.).  See 
note  to  In 're  Jacobs,  1  A.  B.  R.  518  (D.  C.  L,a.).  Impliedly,  English  v.  Ross, 
15  A.  B.  R.  373,  140  Fed.  630  (D.  C.  Iowa);  impliedly,  Crandall  v.  Coats,  13  A. 

B.  R.  712,  133  Fed.  965  (D.  C.  Iowa);  impliedly.  In  re  Andrews,  14  A.  B.  R. 
247,  135  Fed.  599  (D.  C.  Mass.);  impliedly,  Thomas  v.  Adelman,  14  A.  B.  R.  511, 
136  Fed.  973  (D.  C.  N.  Y.);  In  re  Goodhile,  12  A.  B.  R.  374,  130  Fed.  782  (D. 

C.  Iowa);  impliedly,  Stedman  v.  Bk.,  9  A.  B.  R.  7,  117  Fed.  237  (C.  C.  A.  Iowa); 
impliedly.  In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  136,  139  Fed.  209  (D. 
C.  Ark.);  impliedly,  In  re  Beerman,  7  A.  B.  R.  431,  112  Fed.  663  (D.  C.  Ga.); 
impliedly.  Bank  v.  Sundheim,  16  A.  B.  R.  863  (C.  C.  A.  Penn.) ;  impliedly,  Plate 
Glass  Co.  V.  Edwards,  17  A.  B.  R.  447  (C.  C.  A.  Iowa).  Decisions  under  the 
law  of  1867,  are  applicable:  Stevenson  v.  Milliken,  13  A.  B.  R.  206,  99  Me.  320. 
Contra,  In  re  Andrews,  16  A.  B.  R.  387  (C.  C.  A.  Mass.). 

427.  Ridge  Ave.  Bk.  v.  Sundheim  (Bank  v.  Sundheim),  16  A.  B.  R.  863  (C.  C. 
A.  Penn.,  affirming  Sundheim  v.  Bk.,  15  A.  B.  R.  132).     See  Hackney  v.  Ray- 
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was  intended  thereby  to  give  a  preference,  are  questions  of  fact  determmed  by 
the  verdict  of  the  jury  and  not  open  to  review  in  this  court." 

Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B.  R.  133,  138  Fed.  951  (D.  C.  Pa.,  affirmed 
sub  nom.   Ridge  Ave.  Bk.  v.  Sundheim,   16  A.   B.   R.  863):     "And  whether  or 

mond  Bros.  Clarke  Co.,  10  A.  B.  R.  213  (Supt.  Ct.  Neb.)  (this  case  was  re- 
versed, on  other  grounds,  in  13  A.  B.  R.  164),  68  Neb.  624;  Turner  v.  Fisher,  13 
A.  B.  R.  243  (D,  C.  Calif.);  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup. 
Ct.  App.);  Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368;  Wetstein  v.  Fran- 
ciscus,  13  A.  B.  R.  326,  133  Fed.  900  (C.  C.  A.  N.  Y.) ;  Crittenden  v.  Barton,  5 

A.  B.  R.  775  (N.  Y.  Sup.  Ct.  App.  Div.).     Obiter,  Johnson  v.  Anderson,  11  A. 

B.  R.  303,  —  Neb.  — .    Note  to  In  re  Jacobs,  1  A.  B.  R.  518  (D.  C.  La.). 
Instances  where  the  facts  have  been  held  sufHcient  to  indicate  a  "reasonable 

cause  for  believing:"  Mortgagee,  although  loaning  on  present  consideration, 
yet  knowing  of  insolvency  of  debtor  and  of  debtor's  intent  to  prefer  relatives 
with  proceeds,  and  actually  assisting  in  preferring  with  the  proceeds:  In  re 
Bartheleme,  11  A.  B.  R.  67  (Ref.  N.  Y.). 

Assignment  of  insurance  policy:     In  re  Graham,  6  A.  B.  R.  750  (D.  C.  Ills.). 

Creditor  reading  in  newspaper  of  suits  being  started,  thereupon  inquiring  at 
debtor's  office,  dunning  the  debtor  frequently  and  finally  getting  chattel  mort- 
gage:    Crittenden  v.  Barton,  5  A.  B.  R.  775  (N.  Y.  Sup.  Ct.  App.  Div.). 

Debtor,  ialready  owing  the  creditor,  borrows  more  from  him  in  order  to  cover 
a  defalcation,  loses  his  position  and  his  principal  endorser  dies,  such  facts  being 
kno*in  to  the  creditor:  held  to  constitute  reasonable  grounds  for  belief:  Sebring 
V.  Wellington,  6  A.  B.  R.  671  (N.  Y.  Sup.  Ct.  App.  Div.). 

Brother  of  bankrupt  agreeing  not  to  record  mortgage:  and  afterwards,  in- 
sisting on  full  payment:  Rogers  v.  Page,  15  A.  B.  R.  502,  140  Fed!  596  (C.  C. 
A.  Tenn.). 

Creditor  being  obliged  to  dun  the  debtor  repeatedly  and  finally  taking  as  se- 
curity the  assignment  of  certain  judgments  owned  by  the  bankrupt:  English 
V.  Ross,  15  A.  B.  R.  373,  140  Fed.  630  (D.  C.  Penn.). 

Information  that  the  debtor  was  hard  up  and  knowledge  of  circumstances 
indicative  of  same  state.  Failure  to  investigate  will  hot  excuse  where  the  in- 
formation was  sufficient  to  have  put  the  ordinary  man  on  inquiry:  Crandall  v. 
Coats,  13  A.  B.  R.  712,  113  Fed.  965  (D.  C.  Iowa). 

Knowledge  of  debtor's  failure  to  pay  debts:  payment  by  return  of  goods,  not 
cash  in  the  ordinary  course  of  business:  consulting  a  lawyer  and  inquiring  about 
solvency  and  finding  close  margin:  In  re  Andrews,  14  A.  B.  R.  247,  135  Fed. 
599  (D.  C.  Mass.). 

Knowledge  that  debtor's  business  was  bad  and  that  he  was  being  pressed,  he 
eventually  selling  out  business  four  days  before  bankruptcy  and  making  payment 
from  the  proceeds:  Thomas  v.  Adelman,  14  A.  B.  R.  510,  136  Fed.  973  (D.  C. 
N..Y.). 

Creditor  knowing  debtor  had  nothing,  was  behind  in  her  payments  and  owed 
claim  and  that  some  business  houses  had  discontinue.d  selling  to  her,  took  as- 
signment of  insurance  policy  after  fire:  In  re  Graham,  6  A.  B.  R.  750  (D.  C. 
Ills.). 

Creditors  inducing  insolvent  debtors  to  transfer  entire  stock  in  trade  to  cred- 
itor's clerk:  then  commingling  same  with  their  own  and  misleading  other 
creditors  to  believe  same  was  purchased  from  third  party  and  was  only  small 
in  amount:  held  sufficient  to  warrant  setting  aside  the  bill  of  sale  as  a  prefer- 
ence: In  re  Frank  v.  Musliner,  9  A.  B.  R.  229,  76  App.  Div.  (N.  Y.)  617  (App. 
Div.  Sup.  Ct.  N.  Y.) :  Why  would  these  facts  not  warrant  a  finding  also  that 
the  conveyance  was  made  to  hinder  and  delay  creditors? 

Western  Tie  &  Timber  Co.  v.  Brown,  12  A.  B.  R.  Ill,  129  Fed.  728  (C.  C.  A. 
Ark.,  reversed  in  13  A.  B.  R.  447,  196  U.  S.  502). 

Hackney  v.  Raymond  Bros.  Clarke  Co.,  10  A.  B.  R.  213  (reversed  in  13  A.  E. 
R.  164,  68  Neb.  624);  In  re  Teague,  2  A.  B.  R.  168  (D.  C.  Ind.).    ' 

Instances  where  facts  held  insufficient  to  establish  "reasonable  cause  for  be- 
lief." 

Chattel  mortgage  six-sevenths  for  a  present  loan  and  one-seventh  to  pay  a 
past  debt:  mortgagee  not  chargeable  with  having  had  reasonable  ground  for 
believing  a  preference  was  intended  by  the  mere  fact  that  it  knew  the  six- 
sevenths  were  to  be  used  in  paying  up  debts  (they  being  eventually  in  fact  so 
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not  the  facts  and  circumstances  in  the  possession  of  the  defendant  in  this  case, 
at  the  time  the  payments  were  made  to  it,  were  sufficient  to  cause  an  ordinarily- 
prudent  business  man  to  conclude  a  preference  was  intended,  was  a  question  for 
the  jury  and  not  for  the  court." 

The  question  is  one  for  the  jury;*^*  yet,  where  the  facts  are  established, 
then  as  matter  of  law  the  court  may  direct  a  verdict  as  in  other  cases  ;*2® 
but  not  so  where  the  facts  are  not  established  sufficiently  to  have  authorized 
a  directing  of  a  verdict  in  other  cases.*^'' 

The  adjudication  of  bankruptcy  does  not  establish  the  existence  of  rea- 
sonable cause  for  belief  on  the  creditor's  part,*^! 

§  1397.  Preferential  Transfer  Not  Necessarily  Fraudulent. — The 

action  is  not  one  for  fraud.    A  preference  is  not  necessarily  frauduleBt.*'^ 

used)  where  the  debts  it  had  knowledge  of  were  small  in  comparison  with  what 
it  understood  to  be  the  value  of  the  assets:  Stedman  v.  Bk.  of  Monroe,  9  A;  B. 
R.  4,  117  Fed.  237  (C.  C.  A.  Iowa). 

Creditor  adt^id  in  good  faith  after  personal   examination  of  debtor's   books, 
frorn  which  books  the  debtor  had  concealed  a  large  indebfedness^biit  for  "jvhich 
indebte(|ness  he  would  have  been  solvent  at  the  time  of  the  transfer:     Brown 
~  V.  GWchard,  7  A.  B.  R:  515'  (Sup.  Ct.  N.  Y.). 

Fair  business  transaction  without  suspicion  of  fraudulent  preference:  In  re 
Egbert,  3  A.  B.  R.  541,  98  Fed.  843  (D.  C.  Wis.,  affirmed  in  4  A.  B.  R.  449,  102 
Fed.  735). 

Creditors  of  employee  working  on  salary  and  also  on  percentage  of  profits 
knowing  firm  insolvent  but  relying  on  law  of  his  State  that  such  employee  was 
not  a  partner  cannot  be  said  to  have  had  reasonable  grounds  of  belief  that  a 
preference  was  intended  although  such  employee  eventually  was  held  to  be  a 
partner:  Jacobs  v.  Van  Sickel,  10  A.  B.  R.  519,  123  Fed.  340  (D.  C.  N.  J.,  af- 
firmed in  11  A.  B.  R.  470,  127  Fed.  62). 

Information  of  creditor  in  taking  chattel  mortgage  that  chattels  about  to  be 
sold  for  $2000.00  more  than  debts:  Hussey  v.  Dry  Goods  Co.,  17  A.  B.  R.  512, 
148  Fed.  598  (C.  C.  A.  Kans.). 

Bankrupts,  commission  merchants  doing  all  their  business  through  another 
firm  of  commission  merchants,  proceeds  of  sale  within  the  four  months  period 
not  recoverable  preferences  in  absence  of  proof  of  reasonable  gVounds  for  be- 
lieving preference  was  intended:  Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  131 
Fed.  313  (D.  C.  N.  Y.). 

Wife  held  not  have  had  reasonable  cause  of  belief:  In  re  Block,  15  A.  B.  R. 
750,  142  Fed.  674  (C.  C.  A.  N.  Y.).  Hastings  v.  Fithian,  13  A.  B.  R.  676  (N.  J. 
Ct.  Errors  &  App.);  Ofif  v.  Hakes,  15  A.  B.  R.  699,  142  Fed.  364  (C.  C.  A.  Ills.); 
Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  447,  196  U.  S.  502  (reversing 
12  A.  B.  R.  Ill) ;  Tomlinson  v.  Bk.  of  Lexington,  16  A.  B.  R.  632  (C.  C.  A.  N. 
Car.). 

.  428.  Kaufman  v.  Treadway,  12  A.  B.  R.  684,  195  U.  S.  271;  Christopherson  v. 
Olesbn,  102  N.  W.  685  (Sup.  Ct.  S.  Dak.). 

429.  Christopherson  v.  Oleson,  102  N.  W.  685  (Sup.  Ct.  S.  Dak.). 

430.  Upson  V.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.). 

431.  Laundy  v.  Nat'l  Bk.,  11  A.  B.  R.  223  (Sup.  Ct.  Kans.);  Hussey  v.  Dry 
Goods  Co.,  17  A.  B.  R.  513,  148  Fed.  598  (C.  C.  A.  Kans.). 

432.  Little  V.  Hardware  Co.,  13  A.  B.  R.  429,  133  Fed.  874  (C.  C.  A.  Tex.); 
Baden  v.  Bertenshaw,  11  A.  B.  R.  308  (Sup.  Ct.  Kans.);  Upson  v.  Mt.  Morns 
Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.) ;  In  re  Duffy,  9  A.  B.  R.  360,  118  Fed. 
926  (D.  C.  Penn.);  Githens  v.  Shiffler,  7  A.  B.  R.  453,  112  Fed.  505  (D.  C.  Penn.); 
In  re  Belknap,  12  A.  B.  R.  329,  129  Fed.  646  (D.  C.  Penn.);  Fry  v.  Pennsylvania 
Trust  Co.,  5  A.  B.  R.  53  (opinion  of  Com.  Pleas) ;  Chism  v.  Bk.,  5  A.  B.  R.  56, 

.  77  Miss.  599;  In  re  Block,  15  A.  B.  R.  752,  142  Fed.  674  (C.  C.  A.  N.  Y.).     See 
ante,  §§  113  and  1305. 
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Crooks  V.  People's  Nat.  Bk.,  3  A.  B.  R.  238,  46  App.  Div.  N.  Y.  335 r 
"Under  this  statute  the  question  of  fraud  does  not  enter;  it  is  tlie  result  or 
effect  of  the  act  done  that  is  declared  against,  not  the  manner  nor  method  by 
which  it  is  done,  no  matter  how  circuitous  the  method  may  be.  If  the  effect 
of  a  transfer  of  property  made  within  four  months  *  *  *  is  to  enable  any 
of  the  bankrupt's  creditors  to  obtain  a  greater  percentage  of  his  debt  than  others 
of  the  same  class,  then  such  traiisfer  is  voidable  if  the  person  receiving  it  or 
to  be  benefited  thereby  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference." 

But  it  is  not  a  joinder  of  inconsistent  causes  of  action  to  allege  the  trans-  ^ 
action  alternatively,  as  whether  a  preference  or  a  fraudulent  conveyance.^''*- 

§  1398.  Creditor  Need  Not  Actually  Know,  nor  Actually  Believe. 

— It  is  not  necessary  to  prove  the  creditor  himself  actually  knew  of  the 
debtor's  intent  or  condition  ;***  nor  is  it  necessary  to  prove  the  creditor  him- 
self actually  bfelieved.*^^ 

In  re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  Mass.) :  "Hardy,  what- 
ever his  actual  belief,  had  reasonable  cause  to  believe  , that  Andrews  was, insol- 
vent." 

And  it  is  no  defense  for  the  creditor  to  prove  that  actually  he  did  not  so,. 
Lelieve.*^^ 

§  1399.  Sufficient  if  Circumstances  Such  as  to  Raise  Inference  of 
Belief  on  Creditor's  Part. — It  is  sufficient  to  prove  that  ,^the  circum- 
stances, all  taken  together,  were  such  as  would  naturally  have  led  an  or- 
dinary person  to  believe.*^^ 

433.  .Wright  v.  Skinner,  14  A.  B.  R.  500,  136  Fed.  694  (D.  C.  N.  Y.);  inferen- 
tially,  Laundy  v.  Bk.,  11  A.  B.  R.  S23  (Sup.  Ct.  Kans.). 

434.  In  re  Jacobs,  1  A.  B.  R.  518  (D.  C.  La.),  and  note.  Hackney  v.  Raymoni 
Bros.  Clarke  Co.,  10  A.  B.  R.  213  (reversed  on  the  facts  in  13  A.  B.  R.  164),  68^ 
Neb.  624;  Crittenden  v.  Barton,  6  A.  B.  R.  777  (Sup.  Ct.  App.  N.  Y.);  In  re 
Eggert,  4  A.  B.  R.  452,  107  Fed.  735  (C.  C.  A.  Wis.);  note  to  Crooks  v.  People'^ 
Nat'l  Bk.,  3  A.  B.  R.  238  (N.  Y.  Sup.  Ct.  App.  Div.);  Sundheim  v.  Ridge  Ave. 
Bk.,  15  A.  B.  R.  132,  138  Fed.  951  (D.  C.  Penn.,  affirmed  sub  nom.  Ridge  Avs. 
Bk.  V.  Sundheim,  16  A.  B.  R.  863);  English  v.  Ross,  15  A.  B.  R.  374,  140  Fed. 
630  (D.  C.  Penn.) ;  compare.  Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R. 
451,  196  U.  S.  502;  In  re  Hines,  16  A.  B.  R.  497,  144  Fed.  543  (D.  C.  Penn.). 

435.  In  re  Jacobs,  1  A.  B.  R.  518  (D.  C.  'La.);  Hackney  v.  Raymond  Bros. 
Clarke  Co.,  10  A.  B.  R.  213,  reversed  on  the  facts  in  13  A.  B.  R.  164,  68  Neb: 
624;  Crittenden  v.  Barton,  5  A.  B.  R.  777  (N.  Y.  Sup.  Ct.);  In  re  Eggert,  4  A. 

B.  R.  452,  107  Fed.  735  (C.  C.  A.  Wis.) ;  note  to  Crooks  v.  People's  Nat'l  Bk,  3 
A.  B.  R.  238  (N.  Y.  Sup.  Ct.  App.  Div.);  Sundheim  v.  Ridge  Ave,  Bk.,  15  A.  B. 
R.  132,  138  Fed.  951  (D.  C.  Penn.);  In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B. 
R.  135,  139  Fed.  209  (D.  C.  Ark.);  In  re  Hines,  16  A.  B.  R.  497,  144  Fed.  543  (D. 

C.  Penn.);  English  v.  Ross,  15  A.  B.  R.  374,  140  Fed.  630  (D.  C.  Pa.). 

436.  In  re  Hines,  16  A.  B.  R.  497,  144  Fed.  543  (D.  C.  Penn.). 

437.  Buchanan  v.  Smith,  16  Wall  277;  Dutcher  v.  Wright,  94  U.  S.  553;  Bank 
V.  Cook,  95  U.  S.  343;  In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  135,  isg- 
Fed.  209  (D.  C.  Ark.);  Benedict  v.  Deshell,  11  A.  B.  R.  20,  68  N.  E.  999;  In  r.; 
Jacobs,  1  A.  B.  R.  518  (D.  C.  La.) ;  Crooks  v.  People's  Nat'l  Bk.,  3  A.  B.  R.  238- 
46  App.  Div.  N.  Y.  335;  Hackney  v.  Raymond  Bros.  Clarke  Co.,  10  A.  B.  R, 
213,  reversed  in  13  A.  B.  R.  164,  68  Neb.  624. 

In  re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  Mass.) :  Payment  by 
return  of  goods  and  not  by  cash  in  the  usual  course  of  trade,  coupled  with 
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Bardes  v.  First  National  Bank  of  Hawarden,  13  A.  B:  R.  771,  133  Iowa 
443:  "We  concede  the  legal  proposition  contended  for  Jn  behalf  of  de- 
fendants that  a  mere  suspicion  of  financial  embarrassment  is  not  enough 
to  charge,  the  creditor  with  knowledge  of  insolvency.  *  *  *  But  it 
is  enough  to  constitute  a  reasonable  cause  to  believe  him  insolvent  that  the 
facts  and  circumstances  with  reference  to  the  debtor's  financial  condition  which 
are  brought  home  to  the  creditor  are  such  as  would  put  an  ordinarily  prudent 
man  upon  inquiry,  which,  if  pursued,  would  lead  to  knowledge  of  insolvency." 

In  re  Eggert,  4  A.  B.  R.  449,  103  Fed.  735  (C.  C.  A.  Wis.,  affirming  3  A.  B. 
R.  341) :  "It  is  not  essential  that  the-creditor  should  have  actual  knowledge  of,. 
or  belief  in,  his  debtor's  insolvency,  but  tbat  he  should  have  reasonable  cause- 
to  believe  his  debtor  to  be  insolvent;  that  if  facts  and  circumstances  with 
respect  to  the  debtor's  financial  condition  are  brought  home  to  him,  such  as 
would  put  an  ordinarily  prudent  man  upon  inquiry,  the  creditor  is  chargeable 
with  knowledge  of  the  facts  which  such  inquiry  should  reasonably  be  expected) 
to  disclose." 

Toof  V.  Martin,  13  Wall.  40:  "It  is  a  general  principle  that  every  one  must 
be  presumed  to  intend  the  necessary  consequences  of  his  acts.  The  transfer, 
in  any  case,  by  a  debtor,  of  a  large  portion  of  his  property,  while  he  is  insol- 
vent, to  one  creditoi",  without  making  provision  for  an  equal  distribution  of- 
its  proceeds  to  all  of  his  creditors,'  necessarily  operates  as  a  preference  to  him, 
and  must  be  taken  as  conclusive  evidence  that  a  preference  was  intended,  unless 
the  debtor  can  show  that  he  was  at  the  time  ignorant  of  his  insolvency,  and 
that  his  affairs  were  such  that  hecould  reasonably  expect  to  pay  all  his  debts. 
*  *  *  The  burden  of  proof  is  upon  him  in  such  case,  and  not  upon  the 
assignee  or  contestant  in  bankruptcy.  •  *  *  ♦  Tjig  Statute,  to  defeat  the  con- 
veyances, dbes  not  require  that  the  creditors  should  have  had  absolute  knowl- 
edge on  the  point,  nor  even  that  they  should,  in  fact,  have  h4d  any  belief  oni 
the  subject.  It  only  requires  that  they  should  have  had  reasonable  "cause  to 
believe  that  such  was  the  fact.  And  reasonable  cause  they  must  be  considered 
to  have  had  when  such  a  state  of  facts  was  brought  to  their  notice  in  respect 
to  the  affairs  and  pecuniary  condition  of  the  bankrupts  as  would  have  led 
prudent  business  men  to  the  conclusion  that  they  could  not  meet  their  obliga- 
tions as  they  matured  in  the  ordinary  course  of  business  ["insolvency"  under 
Act  of  1867]." 

Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B.  R.  132,  134,  138  Fed.  951  (D.  C.  Pa.,, 
affirmed  sub  nom.  Bank  v.  Sundheim,  16  A.  B.  R.  863) :  "Reasonable  cause  to 
believe  that  it  was  intended  to  give  a  preference  does  not  require  proof  tha,t 
the  defendant  had  either  actual  knowledge  or  actual  belief,  but  only  such  sur- 
rounding circumstances  as  would  lead  an  ordinarily  prudent  business  man  to- 
conclude  that  a  preference  was  intended." 

Thus,  the  resort  to  unusual  methods  of  payment  or  securing  of  payment 
will  raise  an  inference  of  belief  that  a  preference  was  intended.*^* 

knowledge  that  debtor  does  not  pay  debts..  Crittenden  v.  Barton,  5  A.  B.  R. 
775  (N.  Y.  Sup.  Ct.  App.  Div.);  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  V. 
Sup.  Ct.  App.  Div.);  In  re  Beerman,  7  A.  B.  R.  431,  112  Fed,  663  (D.  C.  Ga  )  ^ 
Parker  v.  Black,  16  A.  B.  R.  205,  143  Fed.  560  (t).  C.  N.  Y.,  affirmed  in  18  A.  B. 
R.  15);  In  re  Hines,  16  A.  B.  R.  497,  144  Fed.  543  (D.  C.  Penn.). 

438.  In  re  Andrews,  14  A.  B.  R.  347;  135  Fed.  599  (D.  C.  Mass.) :  Return  of 
goods  not  cash. 

But  see  Laundy  v.  First  Nat'l  Bk.,  11  A.  B.  R.  323  (Sup.  Ct.  Kans.),  where  it 
was  held,  that_  the  depositing  of  book  accounts  as  security  with  the  creditor 
was  not  sufficient.  Yet  this  was  a  most  extraordinary  proceeding  it  would 
seem.  Business  men  do  not  usually  report  to  the  pledging  of  their  book  ac- 
Mimts  until  they  are  in  extremis. 
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Similarly,  the  taking  of  a  mortgage  or  other  transfer  of  substantially  all 
of  a  debtor's  property,  knowing  it  to  be  such,  and  that  other  creditors  ex- 
isted, will  constitute  a  preference  with  reasonable  cause. 

In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  142,  139  Fed.  209  (D.  C.  Ark.): 
"He  knew  that  his  mortgage  covered  so  much  of  the  assets  that  what  was  left 
was  totally  insufficient  to  pay  the  other  creditors  listed  on  the  statement.  If 
he  really  believed  that  the  bankrupt  had  (as  the  statement  shows)  assets 
amounting  to  $104,288.80,  and  that  he  was  taking  practically  all  of  it,  and 
excluding  creditors  (as  the  statement  shows)  who  held  claims  aggregating 
$13,518.78,  he  knew  that  he  was  getting  security  far  in  excess  of  his  claim,  and 
that  the  eflect  of  it  was  to  hinder  and  delay  the  other  creditors.    *    *    * 

"The  same  rule  is  true  where  a  single  creditor,  with  a  knowledge  of  the 
insolvency  of  its  debtor,  takes  a  mortgage  upon  substantially  all  of  its  assets 
with  the  knowledge  at  the  time  (as  will  appear  later)  that  there  were  out- 
standing creditors  of  nearly  $49,000,  which  was  the  situation  in  the  case  at  bar 
when  this  mortgage  was  taken." 

Pollock  V.  Jones,  10  A.  B.  R.  616,  124  Fed.  163  (C.  C.  A.  S.  Car.):  "It  is 
true  that  it  is  said  that  no  good  reason  existed  for  supposing  that  Mr.  Pollock 
knew  of  this- insolvency.  ^  Itiisito  be  remasrkedyhowever,  that  in  getting  security, 
Pollock  obtain'e'd  and  accepted  a  mortgage  of  the  entire  ■  assejts  of  the  firm. 
*    *     * 

"Yet,  by  taking  this  mortgage,  covering  and  controlling  their  entire  stock  of 
goods  of  every  description  in  their  possession,  present  and  future,  he  practically 
made,  the  firm  at  that  instant  insolvent  to  the  extent,  at  least,  of  appropriating 
all  the  assets  of  the  firm  to  the  payment  of  one  favored  creditor,  a  nd  if  these 
bp  required  to  pay  him  in  full,  leaving  nothing  for  other  creditors." 

And  the  request  and  agreement  to  withhold  a  mortgage  from  the  records 
indicates   such  reasonable  cause.**' 


§  1400.  Cause  for  Belief  Not  Simply  That  Preference  Given,  but 
Intended. — The  belief,  of  which  the  existence  of  reasonable  ground  is  to  be 
proved,  is  not  simply  belief  that  a  preference  in  fact  was  given  but  also 
belief  that  the  debtor  intended  to  give  a  preference.**" 

§  1401.  Belief  of  Existence  of  Intent  May  Be  Presumed. — But  belief 
of  the  existence  of  such  intent  may  be  presumed,  and  where  a  creditor  has 
reasonable  ground  to  believe  the  debtor  is  insolvent,  and  where  the  obvious 
effect  of  the  receipt  of  the  money  or  other  property  in  satisfaction  of  the 

439.  Rogers  v.  Page,  15  A.  B.  R.  505,  140  Fed.  596  (C.  C.  A.  Tenn.). 

440.  Cullinane  v.  State  Bank,  12  A.  B.  R.  776,  123  Iowa  340;  Turner  v.  Fisher, 
13  A.  B.  R.  243,  133  Fed.  594  (D.  C.  Calif.);  inferentially.  Western  Tie  &  Timber 
Co.  V.  Brown,  12  A.  B.  R.  Ill,  129  Fed.  728  (C.  C.  A.  Ark);  note  to  In  re 
Jacobs,  1  A.  B.  R.  518  (D.  C.  La.) ;  note  to  Crooks  v.  People's  Nat'l  Bk.,  3  A.  B. 
R,  242  (N.  Y.  Sup.  Ct.  App.) ;  inferentially,  Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B. 
R.  132,  133  Fed.  951  (D.  C.  Penn.) ;  inferentially,  Kaufman  v.  Treadway, 
13  A.  B.  R.  684,  195  U.  S.  371. 
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obligation  under  those  circumstances  is  to  give  him  an  advantage  over  other 
creditors,  he  is  chargeable  with  notice  of  intention  to  prefer.**^ 

English  V.  Ross,  15  A.  B.  R.  374,  140  Fed.  630  (D.  C.  Pa.) ;  "  *  *  *  and. 
now  that  it  has  turned  against  him,  he  cannot  be  heard  to  say  that  he  did  not 
know  he  was  getting  a  preference  or  that  one  was  contemplated.  Where  that  is 
the  necessary  result  of  a  transaction  it  is  conclusively  presumed  to  have  been 
intended." 

Obiter,  [Western]  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  451,  196  U.  S.  502: 
"This  conclusion,  moreover,  is  the  result  of  the  finding  that  Harrison  had  no 
intention  to  give  the  tie  company  a  preference,  for  if  Harrison,  being  insolvent, 
to  the  knowledge  of  the  company,  within  the  prohibited  period,  gave  to  the 
tie  company  authority  to  collect  the  sums  due  to  him  by  the  laborers  for  goods 
sold  them,  with  the  right,  or  even  the  option  to  apply  the  money  to  a  prior  debt 
due  by  Harrison  to  the  company,  the  necessary  result  of  the  transaction  would 
have  been  to  create  a  voidable  preference.  And  if  the  inevitable  result  of  the 
transaction  would  have  been  to  create  such  a  preference,  then  the  law  would 
conclusivly  impute  to  Harrison  the  intention  to  bring  about  the  result  neces- 
sarily arising  from  the  nature  of  the  act  which  he  did.  Wilson  v.  City  Bank, 
17  Wall.  486,  31  L.  Ed.  737.  To  give  effect,  therefore,  to  th.e  finding  that  there 
was  no  intention  on  the  part  of  Harrison  to  prefer,  we  must  consider  that  the 
authority  given^  by  him  to  the  tie  company  to  collect  from  the  laborers  did 
not  give  that  company  the  right,  or  endow  it  with  the  option,  when  it  had 
collected,  to  retain  the  money  for  its  exclusive  benefit,  and  to  the  detriment  of 
the  other  creditors  of  Harrison. 

"The  result  of  the  facts  found,  then,  is  this:  Harrison  sold  his  goods  to  the 
laborers,  and  agreed  with  the  tie  company  that  that  company,  when  it  paid  the 
laborers,  should  deduct  the  amount  due  by  the  laborers  from  the  wages  which 
the  tie  company  owed  them,  and,  after  making 'the  deduction,  should  remit  to 
Harrison  the  amount  thus  deducted,  irrespective  of  any  indebtedness  otherwise 
due  by  Harrison  to  the  tie  company.  Did  this  give  rise  to  a  voidable  preference 
within  the  intendment  of  §  57g  and  §  6Db  of  the  Bankrupt  Act? 

"In  view  of  the  necessary  result  of  the  findings  which  we  have  previously 
pointed  out,  it  is,  we  think,  beyond  doubt  that  the  agreement  was  not  voidable 
preference  within  the  meaning  of  the  statute,  since,  considering  the  agreement 
alone,  it  brought  about  no  preference  whatever." 

In  re  Hines,  16  A.  B.  R.  499,  144  Fed.  142  (D.  C.  Pa.) :  "In  thus  monopolizing 
the  last  available  asset  that  the  debtor  had  to  deal  with,  he  could  but  know  that 
he  was  getting  more  than  his  share  if  Hines  proved  insolvent,  to  which  every- 

■  thing  pointed.  Of  this  he  took  the  risk,  and  now  that  it  has  gone  against  him 
he  cannot  be  heard  to  g^y  that  he  did  not  know  he  was  getting  a  preference, 
or  that  one  was  contemplated.  When  that  is  the  necessary  result  of  a  transac- 
tion, it  is  conclusively  presumed  to  have  been  intended." 

And  the  creditor's  denial  of  any  knowledge  that  he  wa.=  getting  a  prefer- 
ence will  be  unavailing.**^ 

441.  Hackney  v.  Hargreaves  Bros.,  13  A.  B.  R.  169.  68  Neb.  624;  impliedly.  In 
re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  M  iss.). 

Compare,  similar  holdings  as  to  presumptions  of  debtor's  intent  to  prefer  as 
an  act  of  bankruptcy,  ante,  §  132.     Compare,  under  State  preference  law,  Wright 
■V.  Gansevoort,  17  A.  B.  R.  326  (N.  Y.  Sup.  Ct.). 

442.  In  re  Hines,  16  A.  B.  R.  497,  144  Fed.  143  (D.  C.  Penn.) ;  Sundheim  u. 
,Ridge  Ave.  Bank,  15  A.  B.  R.  134  (affirmed  sub  nom.  Bank  v.  Sundheim,  16  A. 

■  B.  R.  863.  D.  C.  Penn.). 
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English  V.  Roes,  15  A.  B.  R.  374,  140  Fed.  630  (D.  C.  Pa.):  "Monopolizing, 
as  he  thus  did,  all  the  available  assets  of  the  bankrupt,  the  defendant  could  not 
but  know  that  he  was  getting  more  than  his  share,  if  Mangan  proved  insolvent, 
to  which  everything  pointed,  and  of  which  he  was  therefore  affected  with  notice." 

§  1402.  Reasonable  Cause  for  Belief  of  Insolvency  Requisite. — 

Reasonable  cause  for  belief  that  a  preference  was  intended  to  be  given  nec- 
essarily involves  reasonable  cause  for  belief  that  the  debtor  was  in  fact 
insdlvent.443 

And  this  means  reasonable  cause  for  belief  that  his  assets  at  fair  valua- 
tion do  not  equal  his  liabilities.*** 

In  re  Andrews,  16  A.  B.  R.  390  (C.  C.  A.  Mass.):  "This  [the  new  definition 
of  insolvency  in  the  Act  of  1898]  has  established  so  artificial  a  rule  that  the 
usual  indicia  by  virtue  of  which  a  man  is  regarded  as  insolvent,  and,  conse- 
quently, by  virtue  of  which  a  creditor  may  be  said  to  have  reason  to  believe 
that  he  is  insolvent,  or  the  reverse,  become,  to  a  very  large  extent,  of  no 
importance." 

§  1403.  Also  of  All  Other  Elements  of  Preference. — Merely  to  es- 
tablish grounds  which  reasonably  would  have  caused  the  creditor  to  believe 
the  debtor  insolvent  is  not  enough.**^ 

CuUinane  v.  State  Bank,  12  A.  B.  R.  776,  123  Iowa  340:  "The  bank  must  have 
reasonable  cause  to  believe  not  only  that  insolvency  existed  as  a  fact,  but  that 
a  preference  was  intended." 

Babbitt  v.  Kelly,  9  A.  B.  R.  338  (Mo.  Ct.  App.) :  "To  invalidate  ii  preference, 
the  party  benefited,  or  his  agent,  must  have  reasonable  cause  to  believe,  not 

443.  Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432;  In  re  Eggert, 
4  A.  B.  R.  457,  102. Fed.  735  (C.  C.  A. -Wis.);  In  re  Hines,  16  A.  B.  R.  497,  144 
Fed.  142  (D.  C.  Penn.) ;  Hussey  v.  Dry  Goods  Co.,  17  A.  B.  R.  514,  148  Fed.  593 
(C.  C.  A.  Kans.);  In  re  Goodhile,  13  A.  B.  R.  374,  130  Fed.  471  (D.  C.  Iowa); 
Johnson  v.  Anderson,  11  A.  B.  R.  294,  —  Neb.  — ;  Baden  v.  Bertenshaw,  11  A. 
B.  R.  308,  68  Kans.  32. 

444.  In  re  Pettingill  &  Co.,  14  A.  B.  R.  758,  135  Fed.  218  (C.  C.  A.  Mass.); 
Suffel  V.  Nat'l  Bk.,  16  A.  B.  R.  262,  106  N.  W.  837  (Wis.). 

445.  Obiter,  contra,  McMurtrey  v.  Smith,  15  A.  B.  R.  435  (Master's  Report 
adopted  by  D.  J.).    Compare,  also,  Johnson  v.  Anderson,  11  A.  B.  R.  294  (Neb.). 

Merely  Reasonable  Ground  of  Belief  of  "Insolvency"  Apparently  Considered 
Sufficient. — Many  of  the  reported  decisions  seem  to  imply,-  that  the  reasonable 
ground  of  belief  to  be  proved  is  merely  as  to  the  debtor's  insolvency.  In  re 
Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  135,  139  Fed.  209  (D.  C.  Ark.);  John- 
son V.  Anderson,  11  A.  B.  R.  294  (Neb.). 

In  re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  Mass.,  reversed,  on  this 
point,  in  16  A.  B.  R.  391) :  "If  the  debtor  is  insolvent  he  intends  preference  by 
any  payment  of  a  pre-existing  debt.  If  the  creditor  has  reasonable  cause  to  be- 
lieve that  the  debtor  is  insolvent,  then  the  creditor  has  reasonable  cause  lo 
believe  a  preference  is  intended. 

Suffel  V.  Nat'l  Bk.,  16  A.  B.  R.  259,  106  N.  W.  (Wis.)  837;  In  re  Beerman,  7  A. 
B.  R.  431,  112  Fed.  663  (D.  C.  Ga.);  In  re  King,  7  A.  B.  R.  619,  113  Fed.  110  ' 
<D.  C.  Mass.). 

And  one  case  even  holds  that  the  petition  must  allege  that  the  creditor  had 
reasonable  grounds  for  belief  not  only  that  a  preference  was  intended  but  also 
that  the  debtor  was  insolvent.  Hicks  v.  Langhorst,  6  A.  B.  R.-178  (Com.  Pleis 
Ohio),  and  note. 

This   is   incorrect:   reasonable  grounds  for  belief  that  a  preference  was  m- 
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that  the  debtor  is  insolvent,  but  that  a  preference  is  intended,  the  act  says; 
that  this  involves  knowledge  by  the  preferred  creditor  or  his  agent,  or  reason- 
able cause  to  believe,  that  the  debtor  is  insolvent  at  the  time  of  the  alleged 
preferential  act,  for  the  essence  of  a  preference  denounced  by  the  Bankrupt  Law 
is  that  it  is  given  by  an  insolvent  debtor." 

Contra,  In  re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  Mass.) :  "If  the 
debtor  is  insolvent,  he  intends  preference  by  any  payment  of  a  pre-existing 
debt.  If  the  creditor  has  reasonable  cause  to  believe  that  the  debtor  is  in- 
solvent then  the  creditor  has  reasonable  cause  to  believe  that  a  preference  is 

intended." 

t 

The  proof  must  also  show  reasonable  grounds  for  believing  that  the 
debtor  intended  or  supposed  the  other  seven  elements  of  a  preference  to 
exist,  namely,  that  the  debtor  made  a  transfer  of  his  property,  or  suffered  a 
judgment,  etc.,  that  he  intended  thereby  to  give  one  creditor  a  greater  per- 
centage of  his  debt  than  some  other  of  the  same  class,  etc.,  etc.**® 

Thus  the  preferred  creditor  must  have  reasonable  cause  to  believe  it  was 
intended  to  give  him  a  greater  per  cent,  than  other  creditors  would  re- 
ceive.**^ 

And  the  burden  of  proof  is  on  the  trustee  to  prove  each  element  of  the 
preference.*** 

§  1404.  Beasonable  Cause  for  Belief  Preference  Intended  Involves 
Reasonable  Cause  for  Belief  Debtor  Knew  His  Insolvency.— Rea- 
sonable cause  to  believe  a  preference  was  intended  involves  reasonable 
cause  to  believe  the  debtor  knew  insolvency  existed  as  a  matter  of  fact.**^ 

tended,  includes  reasonable  ground  for  belief  that  the   debtor  was  insolvent. 

Savings  Bank  v.  Jewelry  Co.,  13  A.  B.  R.  781,  133  Iowa  432. 

In  re  Eggert,  3  A.  B.  R.  541,  98  Fed.  843  (affirmed  in  4  A.  B.  R.  449,  102  Fed. 
735,  D.  C.  Wis.) :  "To  constitute  a  voidable  preference,  as  defined  in  section 
■60a,  60b,  the  creditor  must  have  reasonable  cause  to  believe  the  debtor  to  be 
insolvent  in  fact,  as  the  foundation  for  reasonable  cause  to  believe  that  an 
unlawful  preference  is  intended;"  .hence  the  latter  allegation  is  superfluous,  al- 
though as  evidence  it  is  admissible. 

Some  few  cover  the  entire  field,  however.  See  Johnson  v.  Anderson,  11  A.  B. 
R.  394  (Sup.  Ct.  Neb.);  compare,  Baden  v.  Bertenshaw,  11  A.  B.  R.  308,  68 
Ka.is.  33. 

Compare,  also.  In  re  Goodhile,  12  A.  B.  R.  374,  130  Fed.  471  (D.  C.  Iowa) : 
''Under  the  present  law,  this  decision  of  the  Suprerne  Court  (Merchants'  Bank 
Tj.  Cook,  95  IL  S.  343)  would  require  that  the  condition  of  the  debtor's  affairs 
must  be  known  to  be  such  that  prudent  business  men  would  conclude  that  the 
aggiegate  of  the  debtor's  property  at  a  fair  valuation,  was  not  sufficient  to  pay 
his  ilebts'  before  there  is  reasonable  cause  to  believe  the  debtor  is  insolvent  and 
that  a  preference  would  therefore  be  the  result  of  a  payment  while  in  such 
condition." 

446.  Hackney  v.  Raymond  Bros.  Clarke  Co.,  10  A.  B.  R.  313,  68  Neb.  624  (re- 
versed in  13  A.  B.  R.  164);  inferentially.  Bank  v.  Sundheim,  16  A.  B.  R.  865  (C. 
C.  A.  Penn.);  CuUinane  v.  State  Bank,  13  A.  B.  R.  779,  133  Iowa  340;  Turner  v. 
Fisher,  13  A.  B.  R.  243,  133  Fed.  594  (D.  C.  Calif.). 

447.  In  re  Armstrong,  16  A.  B.  R.  593  (D.  C.  Iowa). 

448.  Keitli  v.  Gettysburg  Nat'l  Bk.,  10  A.  B.  R.  762  (23  Penn.  Sup.  Ct.  14); 
compare.  In  re  Chappell,  7  A.  B.  R.  608,  113  Fed.  545  (D.  C.  Va.),  although  this 
was  a  case  of  "innocent". preferences. 

449.  In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  142,  139  Fed.  209  (D. 
C.  Ark). 
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Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  785,  133  Iowa  432:  "That  the  execu- 
tion_  by  a  debtor  of  a  mortgage  covering  all  his  property,  in  favor  of  one  of 
several  existing  creditors,  is  evidence  of  an  intention  to  prefer  such  creditor,, 
may  well  be  supposed.  But  such  is  not  conclusive  upon  the  question.  A  prefer- 
ence such  as  offends  the  Bankruptcy  Act  must  be  one  likely  in  its  results  to 
defeat  the  collection  by  other  creditors  of  their  claims.  Essential  to  such  a 
preference,  therefore,  is  insolvency;  because  if  the  debtor  was  solvent  the  exe- 
cution of  the  mortgage  would  not,  in  all  likelihood,,  operate  to  defeat  the 
other  creditors  of  the  mortgagor.  Knowledge  or  a  reasonable  cause  to  believe 
that  a  preference  is  intended  involves,  therefore,  knowledge  or  a  reasonable 
cause  to  believe  that  insolvency  exists  as  a  matter  of  fact." 

§  1405.  Whether  Intent  of  Bankrupt  to  Prefer  Need  Be  Shown. — 

It  is  a  question  whether  the  actual  intent  of  the  bankrupt  to  prefer  need  be 
shown.  On  the  one  hand,  it  is  urged  that  the  intent  of  the  bankrupt  to  make 
a  preference  need  not  be  shown  for  the  reason  that  the  statute  nowhere  says 
the  debtor  must  actually  be  guilty  of  the  intent  to  give  the  preference  which 
he  is  thus  believed  to  have  intended  to  give.  In  accordance  with  this  view, 
the  bankrupt  may  have  been  absolutely  innocent  of  any  actual  intent  to 
prefer  the  creditor,  yet,  if  the  circumstances  were  such  as  would  lead  the 
ordinary  man  to  believe  the  debtor  did  intend  to  prefer,  it  is  enough,  it  being 
the  creditor's  intent  that  is  of  importance  in  recovering  preferences,  and 
the  debtor's  intent  being  immaterial  except  as  it  may  or  may  not  otherwise 
be  evidence.*^" 

Benedict  v.  Deshel,  11  A.  B.  R.  20  (N.  Y.  Court  of  App.):  "In  the  case  at 
bar  the  courts  below  have  gone  a  step  further  and  have  held  that  such  an 
action  cannot  be  maintained  without  affirmative  proof  of  the  debtor's  intent  to 
give  a  preference.  It  is  practically  conceded  that  this  interpretation  of  the 
statute  rests  upon  judicial  construction  rather  than  direct  language,  and  the 
argument  by  which  it  is  sought  to  be  supported  is  that  a  creditor's  reasonable 
cause  to  believe  that,  in  the  payment  to  him  it  was  intended  to  give  a  prefer- 
ence, can  only  be  predicated  upon  the  existence  of  such  an  intent  in  the  mind 
of  the  debtor.  It  is  contended  that  it  would  be  paradoxical  to  hold  that  the 
creditor  should  have  reasonable  ground  to  believe  in  the  debtor's  intent  to 
give  a  preference  unless  that  intent,  in  fact,  exists  and  is  disclosed  by  proof. 
The  difficulty  with  this  argument  is  that  it  ignores  the  explicit  language  of  the 
statute  (subdivision  a),  by  which  the  debtor's  intent  is  removed  from  the 
sphere  of  speculation  or  'evidence  into  the  category  of  established  fact.  In 
unmistakable  language  Congress  has  said  that  when  an  insolvent  debtor  makes 
a  transfer -of  property,  the  effect  of  which  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  that  any  other  creditor 
of  the  same  class,  'the  debtor  shall  be  deemed  to  have  given  a  preference.' 
Shall  this  language  be  held  to  be  meaningless?     Shall  it  be  expunged  from  the 

450.  [Western]  Tie  &  Timber  Co.  v.  Brown,  12  A.  B.  R.  Ill,  129  Fed.  728  (C. 
C.  A.  Ark.,  reversed,  on  other  grounds,  by  U.  S.  Supreme  Court  in  13  A.  B.  K.. 
447,  196  U.  S.  502) ;  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App. 
Div.);  Parker  v.  Black,  16  A.  B.  R.  205  (D.  C.  N.  Y.,  affirmed  in  18  A.  B.  R. 
15) ;  contra,  Peck  v.  Connell,  8  A.  B.  R.  500  (Penn.  Superior  Ct,  affirming  6  A. 
B  R.  93  (Penn.  Com.  Pleas) ;  compare,  inferentially  and  apparently  contra, 
obiter,  Baden  v.  Bertenshaw,  11  A.  B.  R.  308,  68  Kans.  32;  apparently  contra.  In 
re  Ebert,  1  A.  B.  R.  340  (Ref.  Wis.). 
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statute  by  judicial  construction?  If  it  does  not  disclose  the  legislative  intent 
to  fix  by  law  that  which  would  otherwise  be  the  subject  of  controversy,  what 
purpose  does  it  serve?  The  only  answer  to  these  queries  is  found  in  the  rather 
metaphysical  contention,  already  alluded  to,  that  if  the  debtor's  intent  depends 
upon  his  act,  without  reference  to  his  state  of  mind,  it  is  quite  superfluous  to 
ascertain  the  creditor's  reasonable  ground  for  belief  as  to  the  character  and 
purpose  of  the  debtor's  act.  This  argument,  it  seems  to  us,  is  more  refined 
than  sound.  The  Statute  deals  with  three  distinct  legal  entities  concerned  in 
the  administration  of  a  bankrupt's  estate:  1.  The  debtor.  3.  The  trustee. 
3.  The  creditor.  As  to  the  debtor,  the  statute  declares  that  a'  payment  under 
certain  conditions  shall  be  held  to  be  preferential.  ,  He  is  not  to  be  heard  upon 
the  question  of  his  intent.  The  effect  of  his  act  is  fixed  by  law.  That  is  the 
scope  and  purport  of  subdivision  a.  The  next  section,  subdivision  b,  declares, 
in  eflfect,  that  a  preferential  payment  is  not  void  per  se,  but  voidable  by  the 
trustee  upon  a  certain  condition.  And  what  is  the  condition?  Simply  .that  the 
trustee  shall  establish  that  the  creditor  had  reasonable  cause  to  believe  that 
the  payment  to  him  was  intended  as  a  preference.  In  other  words,  the  trustee's 
remedy  is  not  absolute,  but  is  made  to  depend  upon  proof  of  the  Icnowledge 
or  belief  with  which  the  creditor  took  the  payment.  *  *  *  j^  each  case 
the  condition  affixes  the  remedy,  ignores  the  state  of  mind  of  one  of  the 
parties  to  the  transaction  and  renders  his  act  dependent  upon  the  purpose  of 
the  other.  We  think,  therefore,  that  when  a  trustee  in  bankruptcy  has  proven 
that  a  debtor  who  is  insolvent  has  made  a  payment,  the  effect  of  which  will 
be  to  give  one  creditor  a  preference  over  others  of  the  same  class,  and  has  sup- 
plemented this  by  evidence  from  which  a  jury  would  have  the  right  to  find 
that  the  creditor  receiving  the  payment  had  reasonable  ground  to  believe  that 
it  was  intended  thereby  to  give  a  preference,  he  has  established  all  that  the 
statute  requires  in  support  of  his  cause  of  action.  He  need  not  go  further, 
as  the  plaintiff  herein  was  required  to  do,  and  seek  to  prove  the  intent  of  the 
debtor  in  making  the  payment." 

Obiter,  In  re  Bloch,  15  A.  B.  R.  750  (C.  C.  A.  N.  Y.):  "It  is  not  necessary 
in  order  to  constitute  a  preference  under  §  60a  that  there  should  have  been 
any  intent  to  prefer  on  the  part  of  the  bankrupt.  The  word  preference  does 
not  import  the  conscious  participation  of  the  creditor  and  debtor  in  the  same 
intent." 

On  the  other  hand  it  is  urged  that  naturally  and  justly  no  one  could  be 
charged  with  "reasonable  cause  to  believe"  something  unless  the  something 
existed  to  which  the  belief  was  supposed  to  relate,  and  that  actual  intent  to 
prefer  on  the  debtor's  part  must  be  proved  to  exist. 

Obiter,  In  re  Andrews,  16  A.  B.  R.  391  (C.  C.  A.  Mass.):  "It  appears  to 
us  that,  by  this,  the  learned  judge  eliminated  the  element  of  actual  intention  on 
the  part  of  the  debtor  to  give  a  preference.  In  other  words,  the  rule  laid  down 
is  apparently  that,  so  long  as  the  debtor  is  insolvent,  and  knows  that  he  is 
insolvent,  and  makes  a  payment  of  a  pre-existing  debt,  the  intent  to  prefer  is 
a  presumption  of  law.  Whatever  may  have  been  the  meaning  of  the  learned 
judge,  we  understand  that  on  the  whole,  he  held  the  view  of  the  law  which  the 
trustee  squarely  took  before  us;  that  is  to  say,  'that  all  that  it  is  necessary  for 
them  to  prove  is  that  Powers  &  Mayer  and  Hardy  had  reasonable  cause  to  be- 
lieve that  Andrews  was  insolvent  on  the  dates  in  question.'  Following  this  out, 
the  trustee  proceeded  to  argue  at  length  ?  gainst  the  proposition  that,  to 
prove  a-  preference,   u    is  necessary  to  show  that  the  debtor  actually  intended 
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to  give  one  and  that  the  creditor  had  reasonable  cause  to  believe  that  there 
was  this  actual  intention. 

"Under  subdivision  'b'  of  §  60  of  the  Act  of  1898,  adopted,  as  we  have  shown, 
by  §  13  of  the  Act  of  1903,  it  can  hardly  be  said  that  a  creditor  had  reasonable 
cause  to  believe  that  a  preference  was  intended  until  it  is  shown  that  there 
was  such  an  intention  on  the  part  of  the  debtor.  Let  us  first  take  its  natural 
reading.  We  have  shown  that  an  element  expressly  contained  therein  is  that 
the  creditor  'shall  have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference.'  Naturally  and  justly  it  would  be  said  that  no 
one  could  be  charged  with  a  reasonable  cause  to  believe  something  unless  the 
something  existed  to  which  the  belief  was  supposed  to  relate.  It  is  true  that 
the  ordinary  rule  that  a  person  who  does  an  act  is  supposed  to  contemplate 
what  results  therefrom,  applies  to  cases  of  this  class,  but  only  as  an  element; 
and  it  cannot  apply  even  as  an  element  unless  the  party  who  does  the  act  has 
a  knowledge  of  the  essential  facts  which  tend  to  produce  the  resulting  conse- 
quences, or  at  least  has  a  reasonable  cause  to  believe  them,  or  purposely  shuts 
his  eyes.  Therefore  the  question  is  whether  the  authorities  support  the  position 
taken  by  the  trustee,  as  we  have  explained  it,  notwithstanding  the  natural 
reading  of  the  statute  as  amended  in  1903  is  as  we  have  said  it  to  be." 

§  1406.  At  Any  Rate  Existence  of  Actual  Intent  to  Prefer,  Proved 
by  Circumstantial  Evidence,  or  by  Presumptions. — And  at  any  rate 
the  existence  of  an  actual  intent  on  the  debtor's  part  may  be  proved  by"  cir- 
cumstantial evidence  and  by  presumptions.*^^ 

§  1407.  Mere  Cause  to  Suspect  Debtor's  Insolvency  Not  Enough. 

— Merely  because  some  cause  to  suspect  insclv-ency  of  the  debtor  exists  is 
not  enougli :  there  must  be  such  a  knowledge  of  facts  as  would  induce  a 
reasonable  belief  in  the  ordinary  man  that  the  debtor,  was  intending  to  give 
a  preference.*^^ 

Grant  v.  National  Bank,  97  U.  S.  80:  "It  is  not  enough  that  some  creditor 
has  some  cause  to  suspect  the  insolvency  of  his  debtor,  but  he  must  have  such 
a  knowledge  of  facts  as  to  induce  a  reasonable  belief  of  his  debtor's  insolvency, 
in  order  to  invalidate  a  security  taken  for  his  debt.  To  make  mere  suspicion 
a  ground  of  nullity  in  such  a  case  would  render  the  business  transactions  of 
the    community   altogether   too   insecure.      It   was   never   the   intention    of   the 

451.  Obiter,  In  re  Andrews,  16  A.  B.  R.  391  (C.  C.  A.  Mass.);  inferentially, 
Plate  Glass  Co.  v.  Edwards,  17  A.  B.  R.  448  (C.  C.  A.  Iowa). 

452.  Bardes  v.  Bank,  13  A.  B.  R.  771,  123  Iowa  443;  Stevenson  v.  Milliken 
Tomlinson,  13  A.  B.  R.  201,  99  Me.  320  (Sup.  Jud.  Ct.  Me.) ;  Turner  v.  Fisher,  13 

A.  B.  R.  343,  133  Fed.  594  (D.  C.  Calif.) ;  Off  v.  Hakes,  15  A.  B.  R.  699,  142  Fed. 
364  (C.  C.  A.  Ills.);  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct. 
App.);  Keith  v.  Gettysburg  Nat'l  Bk.,  10  A.  B.  R.  763,  23  Penn.  Sup.  Ct.  14^; 
In  re  Eggert,  4  A.  B.  R.  449,  103  Fed.  741  (C.  C.  A.  Wis.,  affirming  3  A.  B.  R. 
541) ;  Hackney  v.  Raymond  Bros.  Clarke  Co.,  10  A.  B.  R.  313,  reversed  in  13  A. 

B.  R.  164,  68  Neb.  624;  Brown  v.  Guichard,  7  A.  B.  R.  519  (Sup.  Ct.  N.  Y.;. 
Also,  see  Laundy  v.  First  Nat'l  Bk.,  11  A.  B.  R.  223  (Sup.  Ct.  Kans.).  But  com- 
pare, In  re  Beerman,  7  A.  B.  R.  431,  113  Fed.  663  (D.  C.  Ga.) ;  obiter,  Crandall 
V.  Coats,  13  A.  B.  R.  716,  113  Fed.  965  (D.  C.  Iowa);  note  to  In  re  Jacobs,  1  A. 
B.  R.  518  (D.  C.  La.);  Suffel  v.  Nat'l  Bk.,  16  A.  B.  R.  359,  106  N.  W.  (Wis.)  837; 
In  re  Alden,  16  A.  B.  R.  379  (Ref.  Ohio);  inferentially,  obiter,  Bank  v.  Sund- 
heim,  16  A.  B.  R.  865  (C.  C.  A.  Penn.). 
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-fraraers  of  the  act  to  establish  any  such  rule.  A  man  may  have  many,  grounds 
of  suspicion  that  his  debtor  is  in  failing  circumstances  and  yet  have  no  cause 
for  a  well '  groutvded  belief  of  the  fact.  He  may  be  unwilling  to  trust  him 
further;  he  may  feel  anxious  about  h's  claims,  and  have  a  strong  desire  to 
secure  it;  and  yet  such  belief  as  the  act  requires  may  be  wanting.  Obtaining 
additional  security  or  receiving  payment  of  a  debt  under  such  circumstances 
"is  not  prohibited  by  law.  Receiving  payment  is  put  in  the  same  category  in 
the  section  referred  to  as  receiving  security.  Hundreds  of  men  constantly 
continue  to  make  payments  up  to  the  very  eve  of  their  failure,  which  it  would 
be  very  unjust  and  disastrous  to  set  aside.  And  yet  this  could  be  done  in  a 
large  proportion  of  cases  if  mere  grounds  of  sus'picion  of  their  insolvency  were 
sufficient  for  the  purpose." 

Stucky  V.  Masonic  Savings  Bank,  108  U.  S.  74:  -"A  creditor  dealing  with  a 
■debtor  whom  he  rhay  suspect  to  be  in  insolvent  circumstances,  but  of  which  he 
may  not  have  sufficient  evidence,  may  receive  payments  without  violating  the 
Ijankruptcy  law.  He  may  be  unwilling  to  trust  him  further:  he  may  be  anxious 
about  his  claim,  and  desire  to  secure  it;  but  such  relief  as  the  Act  requires  may 
l)e  wanting.  Additional  security  and  receiving  payments  under  such  circum- 
stances are  hot  prohibited  by  law." 

In  re  Goodhile,  12  A.  B.  R.  374,  130  Fed.  471  (D.  C.  Iowa):  "No  doijbt  they 
were  desirous  of  obtaming  what  was  due  them,  and  they  may  have  had  sus- 
picions that  she  was  embarrassed  or  might  be  insolvent  but  that  is  not  enough." 

§  1408.  Mere  Giving  of  Unusual  Security  Insufficient. — Thus  merely 
"the  giving  of  unusual  security — as,  for  instance,  the  depositing  with  the 
•creditor  of  certain  book  accounts  as  security — is  not  sufficient  in  and  of 
itself.«3 

But  agreeing  to  the  stipulation  that  the  mortgage  is  to  be  kept  off  the 
records  is  indicative  of  reasonable  cause. 

Rogers  v.  Page,  15  A.  B.  R.  505,  149  Fed.  194  (C.  C.  A.  Tenn.) :  "That  he 
should  agree  not  to  record  the  instrument  then  taken  until  he  should  deem  it 
necessary  for  his  own  protection  is  significant  of  his  knowledge  of  his  brother's 
•condition  and  of  the  effect  upon  his  credit  if  recorded.  The  very  fact  that 
after  carrying  his  brother  for  years  he  should  demand  the  immediate  payment 
■of  his  entire  debt  out  of  the  proceeds  of  the  sale  of  this  land,  and  his  exonera- 
tion from  liability  as  surety  by  the  payment  of  every  debt  upon  which  he  was 
.bound,  admits  of  but  one  explanation  in  the  light  of  this  evidence,  and  that  is 
that  he  knew  his  brother  was  insolvent,  and  that,  if  he  was  not  thus  preferred, 
he  would  lose  a  large  part  of  his  debt." 

§  1409.  Mere  Nonpayment  of  Claim  Long  Past  Due,  or  Frequent 
Dunsi  or  Broken  Promises,  Not  Sufficient. — Neither  the  mere  nonpay- 
ment of  the  particular  creditor's  claim  nor  the  fact  that  most  of  the  indebted- 
ness to  the  creditor  is  past  due  at  the  time  of  the  payment  on  account  and  that 
the  creditor  has  been  urging  payment  and  the  debtor  repeatedly  promising 
it,  is  in  itself  sufficient  cause  for  drawing  the  inference.*^* 

453.  Lau^idy  v.  First  Nat'l  Bk.,  11  A.  B.  R.  223  (Sup.  Ct.  Kans.).  And  com- 
■pare,  In  re  Andrews,  16  A.  B.  R.  391  (C.  C.  A.  Mass.). 

454.  Brown  v.  Guichard,  7  A.  B,  R.  519  (Sup.  Ct.  N.  Y.).  To  same  eflfect. 
Turner  v.  Fisher,  13  A.  B.  R.  243,  133  Fed.  594  (D.  C.  Calif.).  To  similar  effect. 
Paper  Co.  v.  Goembel,  16  A.  B.  R.  29,  143  Fed.  295  (C.  C.  A.  Ills.).  To  similar 
Effect,  In  re  Alden,  16  A.  B.  R.  379  (Ref.  Ohio). 
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In  re  Goodhile,  12  A.  B.  R.-  374,  130  Fed.  471  (D.  C.  Iowa) :  "It  is  true  that 
most  of  the  bankrupt's  account  with  Wyman,  Partridge  &  Co.  was  past  due 
at  the  time  of  these  payments,  and  that  the  company  was  urging  payment,  but 
that  is  not  sufficient  to  charge  it  with  reasonable  cause  to  believe  that  she  was- 
insolvent.  Neither  is  the  fact  that  the  check  was  dated  ahead,  if  that  were 
true;  and,  under  the  testimony  submitted,  it  was  not.  Such  facts  would  only 
show  that  the  debtor  was  unable  to  meet  payments  promptly,  and  that  is  not 
insolvency,  under  the  present  bankruptcy  law.'' 

At  least  such  fact  is  not  safificient  to  authorize  a  court  to  find  reasonable 
grounds  for  belief  to  be  established  as  a  matter  of  law.*^^ 

But  may  be  evidence  tending  to  show  reasonable  cause  for  belief.^^® 

Inferentially,  Walburn  v.  Babbitt,   16   Wall.   577:     "The   usual   and  ordinary 
course  of  Mendelson's  business  was  to  sell  at  retail.     *    *    *     But  it  is  a  wholly  ' 
different  thing  when  he  sells  his  entire  stock  to  one  or  more  persons."- 

Toof  V.  Martin,  13  Wall.  40:  "And  reasonable  cause  they  must  be  considered 
to  have  had  when  such  a  state  of  facts  was  brought  to  their  notice  in  respect 
to  the  affairs  and  pecuniary  condition  of  the  bankrupts  as  would  have  led 
prudent  business  men  to  the  conclusion  that  they  could  not  meet  their  obliga- 
tions in  the  ordinary  course  of  business." 

§  1410.  Failure  to  Investigate  No  Excuse  Where  Pacts  Sufficient 
to  Put  on  Inquiry. — Nevertheless,  failure  actually  to  investigate  will  not 
^cuse  where  the  creditor's  information  was  sufficient  to  have  put  the  or- 
dinary man  upon  inquiry.*^'^ 

Rogers  v.  Page,  15  A.  B.  R.  565  (C.  C.  A.  Tenn,):  "Thos.  Merriam  was 
aware  of  his  brother's  condition  at  the  time  he  bought  the  land  here  involved 
or  of  such  suspicious  facts  as  to  charge  him  with  inquiry  and  notice  of  such 
iacts  as  he  might  have  learned  by  inquiry  conducted  in  good  faith.'' 

Plate  Glass  Co.  v.  Edwards,  17  A.  B.  R.  447,  148  Fed.  377  (C.  C.  A.  Iowa): 
"He  testified  to  efforts  to  ascertain  the  bankrupt's  financial  condition,  whether 
lie  owed  certain  parties,  and  that  he  relied  on  the  information  obtained,  but  he 
ignored  other  sources  of  information  which  were  at  hand  and  were  so  obvious 

455.  Upson  v.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.) ;  In  re- 
Eggert,  4  A.  B.  R.  449,  3  A.  B.  R.  541,  102  Fed.  735  (C.  C.  A.  Wis.). 

456.  Inferentially,  In  re  Moody,  14  A.  B:  R.  276,  134  Fed.  628  (D.  C.  Iow,a). 
And  refusal  to  give  further  credit  after  receipt  of  security  is  not  necessarily 
conclusive. 

Paper  Co.  v.  Goembel,  16  A.  B.  R.  29,  143  Fed.  295  (C.  C.  A.  Ills.):  "In  any 
view  the  circumstance  is  of  slight  weight,  as  the  extension  of  credit  to  pur- 
chasers is  governed  by  various  considerations:  the  solvent  owner  of  property 
may  well  be  refused  credit  if  known  to  be  slow  pay,  deceitful,  litigious  or  in. 
litigation." 

457.  Crandall  v.  Coats,  13  A.  B.  R.  712,  133  Fed.  965  (D.  C.  lowi);  In  re 
Eggert,  4  A.  B.  R.  456,  457,  102  Fed.  735  (C.  C.  A.  Wis.).  Compare,  to  same 
effect,  note  in  In  re  Jacobs,  1  A.  B.  R.  518  (D.  C.  La.).  Compare,  to  same  ef- 
fect, In  re  Pease,  12  A.  B.  R.  66  (D.  C.  Mich.).  Compare,  also,  to  same  effect, 
In  re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  Mass.).  Compare,  to  same 
'■.fleet,  in  fraudulent  conveyance  case.  In  re  Moody,  14  A.  B.  R.  276,  134  Fed,  628 
'D.  C.  Iowa).  Compare,  to  same  effect,  obiter,  McMurtrey  v.  Smith,  15  A.  B. 
'X  435,  142  Fed.  853  (Spec.  Master  Approved  by  D.  J.).  Apparently  contra,  Juff-el 
V.  Nat'l  Bk.,  16  A.  B.  R.  262  (Wis.),  106  N.  W.  837. 
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and  so  much  more  accurate  and  reliable  that  in  view  of  the  undisputed  facts  of 
the  case  intentional  avoidance  is  suggested." 

In  re  Nassau,  14  A.  B.  R.  828,  140  Fed.  912  (D.  C.  Pa.) :  "The  circumstances 
accompanying  the  transaction  were  such  as  to  put  the  mortgagee's  agent  upon 
inquiry,  and  it  can  scarcely  be  doubted  that  very  slight  investigation  would 
have  led  to  knowledge  of  the  bankrupt's  financial  condition." 

And.  if.  the  debtor  is  known  to  be  insolvent  it  would  seem  the  creditor  is 
bound  to  exercise  ordinary  prudence  and  diligence  to  ascertain  whether  or 
not  such  insolvent  can  make  a  transfer  that  will  not  be  in  violation  of  the 
Bankruptcy  Act;*^®  and,  under  such*  circumstances,  if  the  transfer  is  out 
•of  the  usual  and  ordinary  course  of  trade,  it  will  tend  to  negative  good 
faith.«9 

But  it  has  been  held  though  the  ruling  is  doubtful,  and  the  opposite  rule 
more  reasonable,  that  a  higher  degree  of  proof  is  requisite  than  in  cases  of 
fraudulent  conveyances. 

Suffel  V.  Nat'I  Bk.,  16  A.  B.  R.  262,  106  N.  W.  (Wis.)  837:  "The  obvious 
•meaning  of  this  language  when  construed  in  connection  with  the  other  findings 
mentioned,  is  that  the  court  held,  as  a  matter  of  law,  that  the  present  Bankrupt 
.'Vet  does  not  require  the  same  diligence  of  cre'ditors  concerning  preferential 
payments,  that  is  required  of  grantees  in  cases  of  fraudulent  conveyances;  and 
hence,  that  the  facts  known  to  the  cashier  at  the  time  of  receiving  the  payment, 
though  sufficient  to  produce  in  his  mind  a  doubt  or  suspicion  of  Dickinson's 
solvency,  yet  that  they  were  insufficient  to  prove  that  the  cashier  had  at  the 
time  reasonable  cause  to  believe  that  Dickinson  was  then  insolvent  or  that  in 
making  such  payment  he  intended  to  give  a  preference  to  the  defendant.  This 
is  in  harmony  with  the.  conclusion  of  the  lengthy  opinion  of  the  trial  judge, 
where  he  said,  in  effect,  that  the  point  to  be  decided  was  somewhat  difficult, 
hut  a  <;onsiderable  reflection  had  led  him  to  the  conclusion  that  the  knowledge 
of  facts  and  circumstances  possessed  by  the  cashier,  were  well  calculated  to 
produce  a  doubt  or  raise  a  suspicion  in  the  mind  of  an  ordinarily  intelligent  man, 
•as  to  Dickinson's  solvency,  but  not  such  as  was  calculated  to  produce  a  belief 
■of  it;  and  as  that  was  essential  to  the  plaintiff's  cause  of  action,  he  could  not 
recover." 

And  higher,  even,  than  under  the  old  law  of  1867,  where  insolvency 
had  a  different  meaning,  and  consequently,  also,  reasonable  cause  for  belief 
of  an  intended  preference  had  a  different  meaning.*"" 

§  1411.  Cause  for  Belief  Not  Necessarily  That  of  Person  Re- 
ceiving — May  Be  That  of  Person  Benefited. — The  reasonable  cause  for 

458.  Analogously,  as  to  fraudulent  conveyance.  In  re  Moody,  14  A.  B.  R.  272, 
134  Fed.  628  (D.  C.  Iowa). 

459.  Analogously,  In  re  Moody,  14  A.  B.  R.  272,  134  Fed.  628  (D.  C.  Iowa); 
Walburn  v.  Babbitt,  16  Wall.  577;  Toof  v.  Martin,  13  Wall.  40. 

Inferentially,  In  re  Butler,  9  A.  B.  R.  539,  120  Fed.  100  (D.  C.  Mass.) :  In  this 
case  .the  court  held  that  the  mortgage  was  out  of  the  ordinary  course  of  the 
business  of  the  bankrupt,  because  he  was  a  retail  dealer,,  doing  business  of  about 
$100  a  day,  and  a  mortgage  of  such  a  trader's  full  stock  is  an  open  confession 
■of  insolvency.     Citing  Nary  v.  Merrill,  8  Allen  451. 

460.  In  re  Pettingill  &  Co.,  14  A.  B.  R.  758  (in  note),  135  Fed.  220  (C.  C.  A. 
Mass.);  Suffel  v.  Nat'I  Bk.,  16  A.  B.  R.  259,  106  N.  W.  (Wis.)  837;  In  re  Andrews, 
16  A.  B.  R.  392  (C.  C.  A.  Mass.). 
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belief  need  not  be  on  the  part  of  the  one  actually  receiving  the  preference^ 
but  may  be  either  on  the  part  of  the  one  actually  receiving  it,  or  on  the  part 
of  the  one  benefited  by  the  preference.*^  ^ 

•This  rule  is  particularly  applicable  to  indorsers,  etc.,  upon  commerciaL, 
paper. 

§  1412.  Agent's  Knowledge  Imputed  to  Principal. — Knowledge  of 
an  agent  engaged  in  the  transaction,  or  the  existence  of  a  reasonable  cause 
for  his  believing,  is  to  be  imputed  to  the  principal.**^ 

Babbit  v.  Kelly,  9  A.  B.  R.  335  (Court  of  App.  at  St.  Louis,  70  S.  W.  384):. 
"Knowledge  by  an  agent  of  a  creditor,  or  the  agent's  reasonable  cause  to  believe,, 
that  a  debtor  is  insolvent  when  he  does  a  preferential  act  in  favor  of  the 
agent's  principal,  affects  the  latter.'' 

§.  1413.  Except  When  Agent  Acting  for  Own  Interest. — But,  of 
course,  the  knowledge  of  the  agent  is  not  the  knowledge  of  the  principal 
when  the  agent  is  acting  in  his  own  interest.**^ 

Or  when  he  ha;d  acquired  the  knowledge  while  acting  as  attorney  for 
the  bankrupt. 

§  1414.  Whether  Public  Corporations  Chargeable  with  "Reason- 
able Cause  for  Believing."— But  it  is  a  question  whether  a  public  corpo- 
ration can  be  charged  with  participation  in  the  preferential  intent,  it  not 
being  bound  by  tortious  acts  of  its  agents.*®* 

But  the  exemption  only  applies  to  its  governmental  functions.  It  is  pos- 
sible the  same  rules  should  apply  to  public  corporations  as  to  other 
creditors.. 

§  1415.  Whether  Purchaser  at  Trustee's  Sale  Entitled  to  Set 
Aside  Preferential  Encumbrances  On  Property  Purchased. — A  pur- 
chaser of  property  from  the  trustee,  or  of  the  trustee's  interest  in  property, 
at  judicial  sale  has  been  held  entitled  to  set  aside  preferential  encumbrances 

461.  Bankr.  Act,  §  60  (b);  compare' S warts  w.Siegel,  8  A.  B.'R.  220,  117  Fed. 
113  (C.  C.  A.  Mo.).  Also,  Swarts  v.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1;. 
Landry-  v.  Andrews,  6  A.  B.  R.  281,  48  Atl.  1036' (Sup.  Ct.  R.  I.).  Compare,  in- 
ferentially,  to  same  efifect.  Western  Tie  &  Timber  Co.  v.  Brown,  12  A.  B.  R. 
Ill,  129  Fed.  728  (C.  C.  A.  Ark.,  reversed  13  A.  B.  R.  447,  196  U.  S.  502);  Com- 
pare, In  re  Sanderson,  17  A.  B.  R.  875  (D.  C.  Vt.). 

462.  In  re  Teague,  2  A.  B.  R.  168  (D.  C.  Ind.) ;  Jn  re  Dubant,  3  A.  B.  R.  42, 
96  Fed.  542  (D.  C.  N.  Car.);  In  re  Nassau,  14  A.  B:  R.  828,  140  Fed.  912  (D.  C. 
Penn.,  affirming  15  A.  B.  R.  793). 

Infereritially,-  In  re  Wright  Luml^ef  Co.,  8  A.  B.  R.  345  (D.  C.  Ark.) :  This 
case,  however,,  was  a  case  of  surrender  of  an  "innocent"  preference  as  a  pre- 
requisite to  sharing  in  the  dividends  before  the  Amendment  of  1903.  Compare,, 
inferentially,  In  re  Beerman,  7  A.  B.  R.  431,  112  Fed.  663  (D.  C.  Ga.). 

463.  Crooks  v.  Bk,  5  A.  B.  R.  754  (N.  Y.  Sup.  Ct.) :  In  this  case  the  president 
of  the  bank  alleged  to  be  guilty  of  receiving  the  preference  vyas  also  the  leading, 
member  of  the  debtor  firm.     In  re  Ebert,  1  A.  B.  R.  340  (Ref.  Wis.). 

464.  In  re  Shultz  &  Marks,  11  A.  B.  R.  690  (Ref.  N.  Y.). 
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upon  the  property  or  other  preferential  transfers  of  it  precisely  as  would 
be  the  trustee  himself. 

Bryan  v.  Madden,  11  A.  B.  R.'763,  78  N.  Y.  Sup.  220:  "If  this  action  had 
been  brought  by  the  trustee  his  right  to  recover  would  have  appeared  to  be 
clear.  Instead  of  bringing  an  action,  however,  by  order  of  the  District  Court 
he  was  directed  to  transfer  the  interest  of  the  bankrupt  to  a  purchaser  upon  a 
sale  made  by  him  which  he  did.  *  *  *  Tj^g  intention  and  eflfect  was  to 
assign  whatever  right  the  trustee  in  bankruptcy  had,  and  that  right  was  the 
same  as  the  one  which  the  trustee  himself  could  reach,  for  by  the  orders  for  the 
sale  and  the  sale  the  trustee  parted  with  every  interest  he  had  in  the  bank- 
rupt's contracts.  *  *  *  So  far  as  he  undertakes  to  pass  property  rights  he 
assigns  all  that  he  can  assign,  and  it  is  a  wholesome  rule  that  he  can  dispose  of 
property  interests  which  may  be  the  subject  of  litigation,  allowing  others 
interested  to  carfy  the  burden." 

§  1416.  Eight  of  Preferred  Creditors  to  Offset  New  Credit.— If  a 
creditor  has  been  preferred,  and  afterwards,  in  good  faith,  gives 
the  debtor  further  credit,  without  security  of  any  kind,  for  property 
which  becomes  a  part  of  the  debtor's  estate,  the  amount  of  siich 
new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  off  against  the  amount  which  would  other- 
"  wise  be  recoverable  from  him.**^ 

Cans  V.  Ellison,  8  A.  B.  R.  153,  114  Fed.  734  (C.  C.  A.  Pa.):  "Upon  the 
true  interpretation  of  paragraph  'a'  of  §  60,  the  preference  in  such  case  as  this 
is  the  net  gain  to  the  creditor  upon  the  transactions  between  him  and  the 
debtor.  The  net  balance  in  favor  of  the  creditor  is  the  real  preference  under 
the  law.  For  only  to  the  extent  of  such  net  gain  does  the  creditor  'obtain  a 
greater  percentage  of  his  debt  than  any  other  creditors  of  the  same  class.'  And 
so,  on  the  other  hand,  only  to  the  amount  of  the  net  gain  to  the  creditor  is 
the  estate  of  the  debtor  impaired.  If,  then,  a  creditor  innocently  preferred  has 
given  return  credits  afterwards  he  has  surrendered  his  preference  to  the  extent 
of  such  return  credits.  To  effectuate  justice,  both  sides  of  the  account  are  to 
be  considered  in  the  case  of  a  creditor  who  innocently  has  received  preferences, 
and  afterwards  in  good  faith  has  given  the  debtor  further  credit  without 
security,  for  property  which  has  become  a  part  of  the  debtor's  estate.  Other- 
wise it  is  plain  that  such  innocently  preferred  creditor  would  be  compelled  to 
surrender  his  preference  a  second  time  before  he  c6uld  prove  his  claim  against 
the  bankrupt's  estate."  Although  this  case  was  decided  as  to  "innocent"  prefer- 
ences before  the  Amendment  of  1903,  the  principles  involved  are  the  same. 

465.  Bankr.  Act,  §  60  (c) ;  Kaufman  v.  Treadway,  12  A.  B.  R.  683,  195  U.  S. 
271,  quoted  post,  §  1423;  Peterson  v.  Nash,  7  A..B.  R.  181,  113  Fed.  311  (C.  C. 
A.  Minn.),  quoted  post,  §  1418;  In  re  Christenson,  4  A.  B.  R.  202,  101  Fed.  803 
(D.  C.  Iowa);  In  re  Sodolsky,  7  A.  B.  R.  123,  111  Fed.  511  (D.  C.  Minn.);  Mc- 
Key  V.  Lea,  5  A.  B.  R.  267,  195  Fed.  923  (C.  C.  A.  Ills.);  compare,  Kimball  v. 
Rosenham  Co.,  7  A.  B.  R.  718,  114  Fed.  85  (C.  C.  A.  Ark.) ;  In  re  Thompsons 
Sons,  7  A.  B.  R.  214,  112  Fed.  651  (D.  C.  Penn.);  Kahn  v.  Export  Co.,  SAB 
R.  157,  115  Fed.  290  (C.  C.  A.  Ga.) ;  impliedly.  In  re  Bullock,  8  A.  B.  R.  646,  116 
Fed.  667  (D.  C.  N.  Car.);  impliedly.  In  re  Sagor  &  Bro.,  9  A.  B.  R.  361,  121  Fed. 
658  (C.  C.  A.  N.  Y.);  compare,  Carleton  Dry  Goods  Co.  v.  Rogers,  9  A  B.  R 
787  (C.  C.  A.  Tex.). 
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§  1417.  Right  Distinguished  from  Offset  under  §  68.— This  is  a  dif- 
ferent right  from  that  referred  to  in  §  68,  relative  to  the  preservation  of 
the  right  of  offset  of  nnutual  debits  and  credits.*^® 

§  1418.  Basis  of  Right. — The  basis  of  the  right  of  offset  of  new  credits 
against  previous  preferences  is  the  pro  tanto  enrichment  of  the  trust  fund 
by  the  new  property  thrown  into  it,  after  the  previous  depletion  of  it  oc- 
casioned by  the  taking  of  the  preference  out  of  it. 

The  theory  of  thus  allowing  offset  against  preferences  seems  to  be  that 
the  goods  so  furnished  on  credit  after  the  preference,  were  contributions 
to  the  trust  fund  already  belonging  to  creditors  by  virtue  of  the  insolvency 
of  the  debtor ;  that  correlatively  to  the  right  of  all  creditors  to  share  as  equal 
beneficiaries  in  the  trust  fund  after  the  insolvency,  is  the  right  of  a  party 
to  withdraw  such  subsequent  contributions  therefrom.*®'' 

Jacqujth  v.  Alden,  9  A.  B.  R.  773,  189  U.  S.  78:  "In  the  present  case  all  the 
rubber  was  sold  and  delivered  after  the  bankrupt's  property  had  actually  become 
insufficient  to  pay  their  debts,  and  their  estate  was  increased  in  value  thereby 
to  an  amount  in  excess  of  the  payments  made.  The  account  was  a  running 
account,  and  the  effect, of  the  payments  was  to  keep  it  alive  by  the  extension 
of  new  credits,  with  the  net  result  of  a  gain  to  the  estate  of  $546.89,  and  a  loss 
to  the  seller  of  t'lat  amount,  less  such  dividends  as  the  estate  might  pay.  In 
these  circumstances  the  payments  were  no  more  preferences  than  if  the  pur- 
chases had  been  for  cash,  and,  as  parts  of  one  continuous  bona  £de  transaction, 
the  law  does  not  demand  the  segregation  of  the  Durchases  into  independent 
items  so  as  to  create  distinct  pre-existing  debts,  thereby  putting  the  seller  in 
the  same  class  as  creditors  already  so  situated,  and  impressing  payments  with 
the  character  of  the  acquisition  of  a  greater  percentage  of  a  total  indebtedness 
thus   made  up." 

Peterson  v.  Nash,  7  A.  B.  R.  185,  113  Fed.  311  (C.  C.  A.  Minn.):  "Nash 
Brothers  by  delivering  merchandise  to  the  debtor,  within  four  months  next 
preceding  the  institution  of  proceedings  in  bankruptcy  by  her,  and  extending 
credit  to  her  therefor  and  doing  this  in  the  ordinary  course  of  business  without 
knowledge  of  insolvency,  in  good  faith  enhanced  the  value  of  the  debtor's 
estate,  and  while  so  doing,  in  like  good  faith,  received  payments  on  general 
account  for  an  amount  less  in  the  aggregate  than  the  value  of  the  merchandise 
delivered  to  her.  The  giving  and  receiving  under  such  circumstances,  may 
properly  enough  be  regarded  as  one  transaction,  resulting  not  in  a  preferential 
payment  to  the  creditor,  but,  in  reality,  in  the  creation  of  an  indebtedness  in 
favor  of  the  creditor  for  the  difiference  between  the  two." 

466.  Compare  discussion  as  to  the  right  of  offset,  ante,  §  1170,  et  seq.  Com- 
pare [Western]  Tie  &  Timber  Co.  v.  Brown,  12  A.  B.  R.  Ill,  129  Fed.  728  (C. 
C.  A.  Ark.,  reversed  13  A.  B.  R.  447,  196  U.  S.  502). 

467.  Compare  discussion  as  to  "Net  Results"  under  "Eighth  Element  of 
Preference,"  ante,  §  1386;  Cans  v.  Ellison,  8  A.  B.  R.  153,  114  Fed.  734  (C.  C.  A. 
Penn.);  impliedly,  In  re  Sagor  &  Bros.,  9  A.  B.  R.  361,  121  Fed.  658  (C.  C.  A 
N.  Y.);  In  re  Topliff,  8  A.  B.  R.  141,  114  Fed.  323  (D.  C.  Mass.);  In  re  Jourdaii 
(S.  C.  Dickson  v.  Wyman),  7  A.  B.  R.  186,  111  Fed.  726  (C.  C.  A.  Mass.);  Carle- 
ton  Dry  Goods  Co.  v.  Rogers,  9  A.  B.  R.  787  (C.  C.  A.  Tex.);  Morey  Mercantile 
Co.  V.  Schiffer,  7  A.  B.  R.  670,  114  Fed.  447  (C.  C.  A.  Colo.).  But  see  In  re. 
Calton  Export  &  Import  Co.,  8  A.  B.  R.  257  (affirmed  in  10  Am.  B.  R.  14,  121 
Fed.  663,  D.  C.  N.  Y.). 
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§  1419.  Net  Result,  as  to  Enrichment  of  Estate  after  Insolvency, 
Testi — After  the  insolvency,  the  aggregate  result  to  the  trust  fund,  as  to 
whether  it  has  been  enriched  by  the  transaction  taken  as  a  whole  notwith- 
standing the  alleged  preference,  is  to  govern. 

And  the  different  items  of  payments,  new  goods,  credits,  etc.,  are  not  to 
be  taken  separately,  nor  a);e  merely  those  new  credits  coming  after  any  par- 
ticular payment  by  the  debtor  to  be  offset  against  the  payments  preceding 
the  particular  new  credits ;  but  the  transaction,  after  the  insolvency  within 
the  four  months,  is  to  be  taken  as  a  whole  and  the  net  result  taken.*  ^* 

In  re  Geo.  M.  Hill  Co.,  13  A.  B.  R.  227,  130  Fed.  315  (C.  C.  A.  Ills.):  "We 
think  that  in  stating  the  accounts  between  the  parties,  within  the  rule  declared 
in  Jaquith  v.  Alden,  all  the  transactions  between  the  parties  must  be  included, 
and  that  we  are  not  limited  to  an  account  as  it  is  stated  or  was  kept  by  the 
bank,  because  we  are  to  inquire  whether  the  net  result  of  the  transaction  was 
to  increase  or  decrease  the  estate  of  the  bankrupt.  If  the  account  was  stated 
including  that  amount,  there  remains  no  question  that  the  net  result  of  the 
dealings  was  to  decrease  the  bankrupt's  estate,  and  that  the  bank  is  therefore 
chargeable  with  the  amount  of  that  net  decrease  as  a  condition  of  proving  its 
claim." 

Yaple  V.  Dahl-M'Hlakan  Grocery  Co.,  11  A.  B.  R.  596,  193  U.  S.  526:  "Two 
questions  are  propounded  by  this   certificate,  namely: 

"  '1.  Where  a  creditor  has  a  claim  for  a  balance  due  against  an  insolvent 
debtor  afterwards  adjudged  a  bankrupt,  upon  an  open  account  for  goods  sold 
and  delivered  four  months  before  the  adjudication  in  bankruptcy,  and  during 
said  period  makes  a  number  of  sales  of  merchandise  on  credit  to  the  insolvent 
debtor,  which  becomes  a  part  of  the  debtor's  estate,  and  during  the  same  period 
receives  payments  of  sums  on  account,  from  time  to  time,  which  payments  are 
received  in  good  faith,  without  knowledge  of  the  debtor's  insolvency  on  the 
part  of  the  creditor,  the  sales  exceeding  in  amount  dufing  said  period  the  pay- 
ments made  during  the  same  time — has  the  creditor,  under  such  circumstances, 
received  a  preference  which  he  is  obliged  to  surrender  before  his  claim  shall 
be  allowed  under  the  Bankrupt  Act? 

"  '2.  If  each  of  such  payments  is  a  preference  under  the  act,  is  it  to  be  set 
off,  under  §  60c  of  the  Act,  by  deducting  subsequent  sales  therefrom,  carrying 
forward  to  the  next  payment  any  excess  of  preferences,  but  not  of  sales,  treat- 
ing any  excess  of  preferences  as  thus  ascertained  as  a  sum  to  be  surrendered 
before  the  allowance  of  the  creditor's  claim?' 

"The  first  question  is  answered  in  the  negative  on  the  authority  of  Jaquith 
•V.  Alden,  189  U.  S.  78,  9  Am.  B.  R.  773,  and  the  second  need  not  be  answered." 

Compare,'  In  re  Watkinson,  17  A.  B.  R.  58  (D.  C.  Pa.):  "We,  therefore,  hold 
that  an  increase  of  the  bankrupt's   estate,  as  a  net  result  of  the  transactions 

4G8.  Jaquith  v.  Alden,  9  A.  B.  R.  773,  189  U.  S.  '78,  quoted  at  preceding  para- 
graph. Morey  Mercantile  Co.  v.  Schiffer,  7  A.  B.  R.  670,  114;  Fed.  447  (C.  C. 
A.  Colo.);  Kimball  v.  Rosenham,  7  A.  B.  R.  718,  114  Fed.  85  (C.  C.  A.  Ark.); 
Peterson  v.  Nash  Bros.,  7  A.  B.  R.  181,  113  Fed.  311  (C.  C.  A.  Minn.);  In  re 
Jourdan  (S.  C.  Dickson  v.  Wyman),  7  A.  B.  R.  186,  111  Fed.  726  (C.  C.  A. 
Mass.);  In  re  Watkinsoti,  16  A.  B.  R.  38  (D.  C.  Penn.) ;  In  re  Duelling,  10  A.  B. 
R.  688,  124  Fed.  852  (D.  C.  N.  Y.) ;  In  re  King,  7  A.  B.  R.  619,  113  Fed.  110  (D. 
C.  Mass.);  In  re  Topliff,  8  A.  B.  R.  141,  114  Fed.  323  (D.  C.  Mass.);  contra,  In 
re  Bailey,  7  A.  B.  R.  26  (D.  C.  Vt.) ;  contra,  In  re  Calton  Export  &  Import  Co., 
8  A.  B.  R.  257,  affirmed  in  10  A.  B.  R.  14,  121  Fed.  663  (D.  C.  N.  Y.) ;  compare, 
In  re  lones.  10  A.  B.  R.  513  (D.  C.  S.  C).    See  ante,  §,1296. 
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between  the  bankrupt  and  a  creditor  within  four  months  prior  to  filing  the- 
petition  in  bankruptcy  where  the  last  transaction  was  a  payment  on  account  of 
the  indebtedness,  is  not  sufficient  to  relieve  the  creditor  fromsurrendering  this 
last  payment  as  preferential  before  he  is  permitted  to  prove  the  balance  of  his. 
claim  against  the  bankrupt's  estate,  when  the  account  runs  far  back  beyond  the 
four  months  before  the  petition  is  presented  and  the  transactions  between  them 
end  with  a  large  payment  on  account  of  the  whole,  indebtedness.  Under  such 
circumstances  it  is  a  preferential  claim  and  must  be  surrendered  before  the 
balance  of  the  account  of  the  creditor  can  be  proven.  Kimball  v.  Rosenham  Co., 
7  Am.  B.  R.  718,  114  Fed.  85;  Sagor  Bros.,  9  Am.  B.  R.  361.  Where  in  a  running 
.account  payment  by  the  bankrupt  within  the  four  months  have  induced  new 
credits,  which  resulted  in  a  net  increase  to  the  estate,  the  creditor  may  be  said 
to  have  once  surrendered  his  preference  by  the  giving  of  the  subsequent  credit, 
but  where,  as  in  this  case,  the  bankrupt,  beginning  far  beyond  the  four  months 
limit,  makes  a  number  of  purchases,  and  then  finally,  within  the  four  months, 
makes  a  large  payment  on  account,  the  creditor  has  been  preferred.  To  hold 
otherwise  would  clearly  give  him  a  greater  percentage  of  his  debt  than  would 
be  given  to  others  of  the  same  class." 

§  1420.  Where  Entire  Transaction  Occurs  within  Four  Months  and 
after  Insolvency,  No  Preference. — Where  the  entire  transaction — all 
the  items  of  the  running  account — occur  within  the  four  months  period  and 
after  insolvency,  payments  on  account  are  not  preferential  and  need  not 
be  surredered.**^ 

§  1421.  Distinct  Transactions  with  Same  Creditor  within  Pour 
Months,  Not  Severed. — Preference  on  one  debt  must  be  surrendered  be- 
fore any  debt  may  be  allowed.  Distinct  transactions  with  the  same  creditor 
within  the  four  month^  period,  provided  of  course  they  result  in  debts  of 
the  same  "class,"  cannot  be  severed.  Thus,  if  the  debtor  owes  the  same 
creditor  on  a  building  contract ;  on  a  note  for  money  borrowed  and  also  on 
an  open  account  for  goods  bought,  all  which  obligations,  constitute  debts  of 
the  same  "class"  within  the  purview  of  the  bankrupcy  act,  and  pays  off 
in  full  two  of  these  obligations  under  such  circumstances  as  would  render 
the  payment  preferences,  the  creditor  cannot  have  his  claim  on  the  third 
obligation  allowed  without  surrendering  the  preferences  on  the  other  two. 
It  makes  no  difference  that  the  two  transactions  are  "closed."  All  the  trans- 
actions during  the  four  months  period  and  after  insolvency,  in  the  relation 
of  debtor  and  creditor,  are  to  be  considered.*'^*' 

469.  Jaquith  v.  Alden,  9  A..B.  R.  773,  189  U.  S.  78  (affirming  Jaquith  v.  Alden, 
9  A.  B.  R.  165,  C.  C.  A.  Mass.);  Yaple  v.  Dahl  Millakan  Grocery  Co.,  ll' A.  B. 
R.  596,  193  U.  S.  526;  In  re  Geo.  M.  Hill  Co.,  12  A.  B,  R.  221,  130  Fed.  315  (C. 
C.  A.  Ills.).  Although  in  the  Yaple  arid  also  in  the  Hill  Co.  cases  the  original 
account  did  not  originate  within  the  four  months  period  as  in  the  Jaquith  v. 
Alden. 

470.  In  re  Rosenberg,'?  A.  B.  R.  316  (Ref.  N.  Y.);  In  re  Jones,  10  A.  B.  R. 
513  (D.  C.  S.  C);  contra,  inferentially.  In  re  Lyon,  10  A.  B.  R.  25,  121  Fed.  73:1 
(C.  C.  A.  N.  Y.,  affirming  7  A.  B.  R.  412);  contra,  The  Abraham  Steers  Lumber 
Co.,  7  A.  B.  R.  332,  112  Fed.  406.  (C.  C.  A.  N.  Y.). 

In   cases   involving  "Innocent"  preferences  before  the  Amendment  of  1903; 
In  re  Conhaim,  3  A.  B.  R.  249,  97  Fed.  934   (D.  C.  Wash.);  In  re  Beswick,. 
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Swarts  V.  Siegel,  8  A.  B.  R.  689,  117  Fed.  13  (C.  C.  A.  Mo.):  "A  creditor 
who  has  received  a  preference  on  one  claim  against  a  bankrupt  estate  is  thereby 
debarred  from  the  allowance  of  any  claim  until  the  preference  is  first  sur- 
rendered." 

Livingston  v.  Heineman,  10  A.  B.  R.  39,  120  Fed.  786  (C.  C.  A.  Ohio,  revers- 
ing In  re  Ne\y,  8  A.  B.  R.  566) :  "Sometime  within  four  months  preceding  the 
filing  of  the  petition  in  bankruptcy  the  bank  was  the  owner  and  legal  holder 
of  the  two  series  of  notes,  which,  in  so  far  as  the  bank  was  concerned,  and  for 
the  purposes  of  the  administration  of  the  bankrupt's  estate,  constituted  but  a 
single  claim  for  $9,000,  no  part  of  which  could  have  been  allowed,  in  favor  of 
the  bank,  without  the  restoration  to  the  bankrupt's  estate  of  the  two  prefer- 
ential payments.  The  disability  of  the  bank  in  this  respect  inheres  in  the- 
claim,  and  operates  against  the  holder  into  whose  hands  it  may  corne,  whether 
by  assignment  or  subrogation." 

In  re  Teslow,  4  A.  B.  R.  757,  104  Fed.  239  (D.  C.  Minn.):  "The  prohibition 
(against  proof  of  claim  without  surrender  of  preference)  extends  to  all  claims 
of  such  creditors  against  the  estate  of  the  bankrupt,  and  is  not,  as  in  the  Act 
of  1867,  confined  to  the  claims  'on  account  of  which  the  preference  is  ttiade  or 
given.' " 

In  re  Meyef,  8  A.  B.  R.  598,  115  Fed.  997  (D.  C.  Tex.) :  "While  the  note  for 
$350  was  given  to  settle-a  pHor,  separate,  and  distinct  indebtedness  on  the  part 
of  the  bankrupt  to  Walshe  &  Co.,  yet  at  the  'time  of  bankruptcy  a  portion  of 
this  note  was  still  owing,  and  constituted  a  portion  of  the  whole  debt  owing  by 

7  A.  B.  R.  395  (Ref.  Ohio);  In  re  Rogers'  Milling  Co.,  4  A.  B.  R.  540,  102  Fed... 
687  (D.  C.  Ark.);  Dunn  v.  Cans,  13  A.  B.  R.  316,  129  Fed.  750  (C.  C.  A.  Penn.);. 
In  re  Bashline,  6  A.  B.  R.  194,  109  Fed.  965  (D.  C.  Penn.);  Strobel  v.  Knost,  99 
Fed.  409;  Electric  Corp'n  v.  Worden,  3  A.  B.  R.  634,  99  Fed.  400  (C.  C.  A.  Ind.); 
contra,.  In  re  Abraham  Steers  Lun:^ber  Co.,  7  A.  B.  R.  .332,  113  Fed.  406  (C.  C. 
A.  N.  Y.). 

Contra,  In  re  Barrett,  6  A.  B.  R.  199  (Ref.  N.  Y.) :  A  case  wrongly  .reasoned' 
but  right  in  its  results  since  the  payment  of  current  rent  is  not  the  discharge  of 
a  pre-existing  debt,  but  is  the  discharge  of  a  contemporaneous  obligation. 

Contra,  Doyle  v.  Milw.  Nat'l  Bk.,  8  A.  B.  R.  535,  116  Fed.  295  (C.  C.  A.  Wis.): 
In  re  Dickinson,  7  A.  B.  R.  679  (Ref  N.  Y.) ;  Wolf  v.  Levy,  10  A.  B.  R.  153,  122 
Fed.  127  (D.  C.  Tenn.);  In  re  Champion,  7  A.  B.  R.  560  (Ref  Ala.);  In  re 
Seay,  7  A.  B.  R.  700,  113  Fed.  969  (D.  C.  Ga.),         *■ 

Dividing  of  Indebtedness  Inefifectual. — Much  less  can  a  creditor  with  an  entire 
indebtedness  avoid  this  result  by  dividing  it  by  the  taking  of  several  distinct 
promissory  notes  therefor. 

Dunn  V.  Cans,  12  A.  B.  R.  316,  129  Fed.  750  (C.  C.  A.  Penn.):  "We  do  not 
think  that  any  fair  construction  of  §  57  (g)  would  permit  a  creditor  of  an  in- 
•  solvent  debtor  to  escape  the  penalty  imposed  by  that  section  for  receiving  a 
preference,  by  simply  dividing  the  indebtedness  into  several  amounts  or  parts, 
evidenced  by  several  promissory  notes.  *  *  *  We  agree  with  the  opinion  of 
the  court  below  that  §  57  (g)  of  the  Act  of  1898  concerns  creditors  and  not 
glaims." 

But  where  money  was  lent  to  be  used  for  a.  specific  purpose  but  was  not  used 
at  all,  its  return  to  the  lender  within  the  four  months  is  not  a  preference.  Dressel 
V.  North  State  Lumber  Co.,  9  A.  B.  R.  541,  119  Fed.  531  (D.  C.  N.  Car.). 

Creditor  holding  a  claim  for  wages  in  excess  of  statutory  amount,  and  ex- 
tending back  during  all  of  the  three  months  and  for  several  months  prior  thereto^ 
cannot  apply  payments  received  during  the  four  months  upon  the  items  due 
before  the  three  months  and  thus  leave  a  priority  claim  for  the  full  amount 
allowed  by  statute  and  a  small  common  claim,  but  must  surrender  all  the  pay- 
ments received  by  him  within  the  four  months  as  preferences — the  payments 
cannot  be  considered  as  having  been  made  on  priority  claims,  for  the  claims 
were  not  priority  claims  when  the  bankruptcy  actually  occurred  although  thev 
would  have  been  priority  claims  had  the  bankruptcy  occurred  sufficiently  earlier 
In  re  King  Co.,  7  A.  B.  R.  619,  113  Fed.  110  (D.  C.  Mass.). 
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the  bankrupt  to  Walshe  &  Co.  To  rule  that  a  creditor  could  withhold  from 
proof  a  note  upon  which  he  had  received  substantial  partial  payments,  and 
present  for  allowance  other  obligations  of  indebtedness  without  a  surrender 
of  partial  payments  received,  would  be,  in  the  judgment  of  the  court,  to 
ignore  the  plain  import  of  the  language  above  quoted  from  the  Bankruptcy 
Act." 

In  re  Jourdan,  7  A.  B.  R.  186  (C.  C.  A.  Mass.):'  "Section  57  (g)  classifies 
according  to  creditors  and  not  according  to  claims.'' 

Swarts  V.  Fourth  Nat'I  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.):  "The 
unequivocal  language  and  the  unquestionable  legal  effect  of  this  section  are  to 
prohibit  the  allowance  of  any  claim  of  a  creditor  who  has  received  a  preference, 
either  upon  that  or  upon  any  other  claim  he  holds  against  the  estate  of  the 
bankrupt,  unless  he  has  first  surrendered  his  preference." 

In  re  Thompson's  Sons,  10  A.  B.  R.  288,  289  (D.  C.  Penna.,  afifirmed  sub  nom. 
Cans  V.  Ellison,  8  A.  B.  R.  153,  114  Fed.  734,  C.  C.  A.  Pa.):  "It  seems  clear 
that  the  purpose  of  the  act  was  that  among  creditors  proving  their  claims,  one 
should  not  receive  a  greater  proportionate  share  of  the  bankrupt  estate  than 
another.  To  make  a  distinction  between  a  creditor  who  lends  $5,000  upon  one 
promissory  note  and  receives  $2,500  in  part  payment  thereof,  and  another 
creditor  who  -lends  the  same  sum  on  two  promissory  notes  and  receives  the 
same  payment,  is  inequitable  and  unjust." 

§  1422.  Subsequent  Credit,  to  Extent  of  Security  Given,  Not 
to  Be  Offset. — The  new  credit  must  have  been  given  without  security  of 
any  kind,  else  it  cannot  be  offset,  except  as  to  the  deficit  in  the  value  of 
the  security .*''i 

§  1423.  Goods  Purchased  by  Subsequent  Credit  Must  Go  to  Enrich 
Estate. — The  goods  so  purchased  by  the  subsequent  credit  must  go  to  form 
part  of  the  estate.*''^ 

Impliedly,  In  re  Morrow,  13  A.  B.  R.  394,  134  Fed.  686  (D.  C.  Ohio):  "Three 
years  were  given  in  which  to  pay  the  then  existing  indebtedness,  and  to  keep 
the  business  going  the  bankrupts  were  to  be  supplied  with  goods  from  time  to 
time,  upon  short  credit,  and,  as  the  evidence  shows,  the  goods  so  supplied  were, 
in  fact,  used  in  tarrying  on  the  business." 

But  it  need  not  be  proved  that  the  goods  for  which  the  unpaid  new  credit 
was  given,  remained  part  of  the  bankrupt  estate  up  to  the  time  of  adjudi- 
cation. 

Kaufman  v.  Tredway,  12  A.  B.  R.  683,  196  U.  S.  502:  "The  trial  court,  an* 
its  views  were  approved  by  the  Superior  Court,  held  that  the  statute  required 
not  merely  that  the  creditor  in  good  faith  gave  the  debtor  credit  without 
security  and  that  the  money  or  property  in  fact  passed  to  the  debtor  and  became 
a  part  of  his  estate,  but  also  that  it  remained  such  until  the  time  of  the  bank- 

471.  Bankr.  Act,  §  60  (c). 

Inferentially,  In  re  Tanner,  6  A.  B.  R.  196  (Ref.  N.  Y.) :  This  was  the  case  of 
3.  chattel  mortgage  being  given  to  secure  a  floating  balance  of  credit  not  to 
exceed  a  certain  limited  sum;  the  credits  given  in  excess  of  this  sum  held  to  be 
"without  security  of  any  kind." 

472.  Bankr.  Act,  §  60  (c).  Impliedly,  Kaufman  v.  Tredway,  12  A.  B.  R.  683, 
196  U.  S.  502. 
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ruptcy  and  was  transferred  to  the  trustee,  or  at  least  that  it  was  used  in  pay- 
ment of  preferred  debts.     *    *     * 

"It  will  be  noticed  that  the  words  used  in  paragraph  'c'  are  not  'the  bankrupt's 
estate,'  but  'the  debtor's,  estate.'  'Debtor'  is  also  found  in  the  preceding  clause 
as  descriptive  of  the  one  to  whom  the  credit  is  given,  While  the  same  person 
is  both  debtor  and  bankrupt,  first  debtor  and  then  bankrupt,  the  use  of  the 
former  term  is  suggestive  of  the  time  of  the  transaction  as  well  as  the  status 
of  the  recipient  of  the  credit.  The  paragraph  further  provides  that  'the  amount 
of  such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in  bank- 
ruptcy may  be  set  off.'  It  is  the  nonpayment  and  not  the  fact  that  the  property 
remains  still  a  oart  of  the  debtor's  estate  which  entitles  to  a  set-ofif.  It  would 
seem  that  if  Congress  intended  that  which  the  trial  court  held  to  be  of  the 
meaning  of  the  statute  it  would  have  said  'which  becomes  a  part  of  the  bank- 
rupt's estate'  or  'which  becomes  and  remains  a  part  of  the  debtor's  estate  until 
the  adjudication  in  bankruptcy.' " 

§  1424.  Creditor  Must  Have  Acted  in  Good  Faith  in  Acquiring 
Offset. — The  creditor  must  have  acted  in  good  faith  in  the  ruatter  of  ac- 
quiring the  offset.*''^ 

Kaufman  v.  Tredway,  12  A.  B.  R.  685,  196  U.  S.  502:  "Further,  Congress 
provided  that  the  creditor  act  in  good  faith.  Thus  it  excluded  any  arrangement 
by  which  the  .creditor,  seeking  to  escape  the  liability  occasioned  by  the  prefer- 
ence he  has  received,  passes  money  or  property  over  to  the  debtor  with  a 
view  to  its  secretion  until  after  the  bankruptcy  proceedings  have  terminated, 
or  with  some  other  wrongful  purpose.  It  means  that  the  creditor  should  not 
act  in  such  a  way  as  to  intentionally  defeat  the  Bankrupt  Act,  but  should  let 
the  dejjtor  have  the  money  or  property  for  some  honest  purpose.  Requiring 
that  it  should  become  a,  part  of  the  debtor's  estate  excluded  cases  in  which  the 
creditor  delivered  the  property  to  a  third  person  on  ,the  credit  of  the  debtor, 
or  delivered  it  to  him  with  instructions  to  pass  it  on  to  some  third  party.  The 
purpose  was  that  the  property  which  passed  from  the  creditor  should  in  fact 
become  a  part  of  the  debtor's  estate,  and  that  the  credit  should  be'  only  for 
such   property." 

§  1425.  Payments  upon  Purchases  on  Subsequent  Credit  Not 
Themselves  Preferences. — Any  payments  made  upon  the  purchases  thus 
made  on  lihe  subsequent  credit  are  not  to  be  held  preferences.*^* 

Impliedly,  In  re  Morrow,  13  A.  B.  R.  394,  134  Fed.  686  (D.  C.  Ohio):  "The 
payments  were  not  intended  to  be  applied  upon  the  pre-existing  indebtedness, 
the  time  for  the  payment  of  which  had  been  extended  one,  two  and  three  years, 
but  were  for  goods  which  became  a  part  of  the  bankrupt's  estate.'' 

§  1426.  "Innocently"  Received  Preferorces  before  Amendment 
of  1903. — Before  the  Amendment  of  1903  to  the  Bankruptcy  Act  it  was 
held  that  preferences  must  be  surrendered  before  the  claim  of  the  creditor 
could  be  "allowed,"  whether  he  had  received  the  preference  with  reasonable 

473.  Impliedly,  In  re  Morrow,  13  A.  B.  R.  394,  134  Fed.  686  (D.  C..  Ohio). 

474.  Compare  same  rule  applied  where  payments  were  applied  on  the  old 
account,  In  re  Watkinson,  16  A.  B.  R.  38  (D.  C.  Penn.). 
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cause  to  believe  a  preference  was  intended  to  be  given  him  or  not.  In  other 
•words,  preferences  per  se  prevented,,  until  surrender,  the  allowance  of  the 
preferred  creditor's  claim.*^° 

Flowing  from  these  rulings  quite  a  body  of  decisions  grew  up  relative 
to  so-called  "innocently"  received  preferences,  which,  in  many  respects  and 
upon  many  points,  are  still  pertinent,  although  "innocently"  received  prefer- 
ences need  no  longer  be  surrendered.'  Thus,  as  to  the  right  of  offset  of  new 
credits  as  well  as  other  matters,  the  decisions  as  to  "innocently"  received 
preferences  are  in  general  still  applicable  and  instructive. 

§  1427.  "Surrender  of  Preferences"  as  Prerequisite  to  Allowance 
of  Claim. — As  to  the  requirement  that  preferences  received  by  a  creditor 
must  be  surrendered  before  his'  claim  will  be  allowed,  as  also  as  to  other 
matters  of  practice  in  the  recovery  of  preferences,  see  ante,  §  768,  et  seq.*^* 

§  1428.  Eut  Lien,  Itself  Not  Preference,  Not  Denied  Validity  be- 
cause Preference  on  Distinct  Transaction  Not  Surrendered. — But  a 

lien  which  itself  is  not  a  preference  is  not  to  be  denied  validity  because  the 
lienholder  has  received  a  preference  on  a  distinct  transaction  and  has  not 
surrendered  the  same.  The  prerequisite  of  surrender  of  preferences  is  ap- 
plicable only  when  a  claim  is  presented  for  allowance  to  share  in  div- 
idends.*''^ 


IviENS  BY  Legal  Proceedings  NulliEied  by  Bankruptcy. 

§  1429.  Second  Branch  of  Trustee's  Peculiar  Title  and  Rights 
Conferred  by  Bankruptcy  Act — Nullification  of  Liens  by  Legal  Pro- 
ceedingfs.^'We  have  now  completed  our  study  of  the  law  relating  to 

475.    Carson,  Pirie  v.  Chic.  Title  &  Trust  Co.,  5  A.  B.  R.  814,  183  U.  S.  438. 
476.""   Offsets  to  "Innocent  Preferences"  before  Amendment  of  1903. — It  was 

held,  before  the  Amendment  of  1903,  that  the  same  right  of  offset  existed  iii 
relation  to  "innocently"  perceived  preferences  as  to  those  received  with  "reason- 
able cause  for  believing^  a  preference  was  intended  to  be  given."  McKey  v. 
Lee,  5  A.  B.  R.  267,  105  Fed.  923  (C.  C.  A.  Ills.);  In  re  Ryan,  5  A.  B.  R.  396,  105 
Fed.  760  (D.  C.  Ills.);. In  re  Sechler,  5  A.  B.  R.  579,  106  Fed.  484  (D.  C.  Kans.); 
In  re  Christenson,  4  A.  B.  R.  202,  101  Fed.  812  (D.  C.  Iowa);  In  re  Arndt,  4  A. 
B.  R.  773,  104  Fed.  234  (D.  C.  'Wis.);  Morey  Mercantile  Co.  v.  Schiffer,  7  A.  3. 
R.  670,  114  Fed.  447  (C.  C.  A.  Colo.);  Cans  z/.  Ellison,  8  A.  B.  R.  153,  114  Fed. 
734  (C.  C.  A.  Penn.,  affirming  In  re  E.  O.  Thompson's  Sons,  7  A.  B.  R.  214); 
Kahn  v.  Export  &  Commission  Co.,  8  A.  B.  R.  157,  115  Fed.  290  (affirming  In  re 
Southern  Overall  Mfg.  Co.,  6  A.  B.  R.  633,  cited  in  Dunn  v.  Cans,  12  A.  B.  R. 
316,  C.  C.  A.  Penn.);  In  re  Soldosky,  7  A.  B.  R.  123,  111  Fed.  511  (D.  C.  Minn.); 
In  re  Bothwell,  8  A.  B.  R.  213  (D.  C.  N.  J.) ;  Peterson  v.  Nash,  7  A.  B.  R.  181, 
112  Fed.  311  (C.  C.  A.  Minn.) ;  In  re  Thompson's  Sons,  7  A.  B.  R.  214,  112  Fed. 
651  (D.  C.  Penn.,  affirming  6  A.  B.  R.  663);  In  re  Beswick,  7  A.  B.  R.  403  (Rei. 
Ohio);  In  rs  Tanner,  6  A.  B.  R.  196  (Ref.  N.  Y.);  In  re  Rosenberg,  7  A.  B.  R. 
316  (Ref.  N.  Y.) ;  contra.  In  re  Abraham  Steers  Lumber  .Co.,  7  A.  B.  R.  332,  112 
Fed.  406  (C.  C.  A.  N.  Y.,  affirming  6  A.  B.  R.  315) ;  contra,  In  re  Keller,  6  A.  B. 
R.  334,  109  Fed.  118  (D.  C.  Iowa) ;  contra.  In  re  Oliver,  6  A.  B.  R.  626,  109  Fed. 
784  (D.  C.  Iowa). 

477.   In  re  Franklin,  18  A.  B.  R.  318,  151  Fed.  743  (D.  C.  N.  Car.). 
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voidable  preferences  and  of  the  circumstances  which  must  exist  in  order  to 
entitle  the  trustee  in  bankruptcy  to  recover  the  property  affected  by  the 
preference  for  the  benefit  of  the  bankrupt  estate ;  and  in  doing  so  we  have 
finished  one  branch  of  the  third  and  last  division  of  the  subject  of  the  title 
and  rights  of  the  trustee.  As  will  be  recalled,  the  third  division  was  taken 
up  with  the  title  conferred  on  the  trustee  by  the  peculiar  provisions  of  the 
bankruptcy  law  itself :  that  is  to  say,  voidable  preferences,  liens  obtained  by 
legal  proceedings  invalidated  by  bankruptcy,  and  fraudulent  conveyances, 
within  the  four  months  preceding  bankruptcy.  We  have  finished  with  void- 
able preferences.  We  come  now  naturally  to  the  other  branch  of  the  third 
division  of  the  subject,  and  enter  upon  the  consideration  of  the  invalidity 
of  liens  obtained  by  legal  proceedings. 

All  liens  obtained  by  legal  proceedings  upon  property  of  the 
banHrupt  within  four  months  preceding  the  filing  of  the  bank- 
ruptcy petition  and  when  he  is  insolvent,- are  nullified  by  the  adju- 
dication in  bankruptcy. 

Section  67  "f"  of  the  Statute  contains  broad  and  sweeping,  unequivocal 
and  unescapable  provisions  annulling  all  liens,  of  every  kind  whatsoever, 
obtained  by  legal  proceedings  when  the  bankrupt  was  insolvent  upon  the 
property  of  the  bankrupt  within  the  four  months  preceding  the  filing  of  the 
bankruptcy  petition.*^* 

Clarke  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486  (affirming  In  re  Kenney, 
5  A.  B.  R.  355,  and  3  A.  B.  R.  353,  and  3  A.  B.  R.  494):  "The  judgment  in 
favor  of  petitioner  was  not  like' that  in  Metcalf  v.  Barker,  one  giving  effect  to 

478.  Bankr.  Act,  §  67  "f":  "That  all  kvies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against  a  person  who  is  insolvent,  at 
any  time  within  four  months  prior  to  the  filing  of  a,  petition  in  bankruptcy 
against  him,  shall  be 'deemed  null  and  void  in  case  he  is  adjudged  bankrupt,  and 
the  property  affected  by  the  levy,  judgment,  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due 
notice,  order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate,  and  thereupon  the  same  may  pass 
to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  aforesaid. 
And  the  court  may  order  such  conveyance  as  shall  be  necessary  to  carry  the 
purposes  of  .this  section  into  effect:  Provided,  that  nothing  herein  contained 
shall  have  the  effect  to  destroy  or  impair  the  title  obtained  by  such  levy,  judg- 
ment, attachment,  or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  notice  or  reasonable  cause  for  inquiry." 

Metcalf  V.  Barker,  9  A.  B.  R.  43,  187  U.  S.  165  (reversing  In  re  Lesser  Bros  , 
5  A.  B.  R.  320);  In  re  Kemp,  4  A.  B.  R.  242,  101  Fed.  689  (D.  C.  Colo.);  Bear 
V.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C.) ;  In  re  Francis  Valentine 
Co.,  3  A.  B.  R.  522,  94  Fed.  793  (C.  C.  A.  Calif,,  affirming  2  A.  B.  R.  188,  93  Fed. 
935);  In  re  Richards,  3  A.  B.  R.  518  (D.  C.  Wis.,  affirmed  in  3  A.  B.  R.  145,  96 
Fed.  937,  C.  C.  A.  Wis.);  In  re  Breslauer,  10  A.B.  R.  33,  131  Fed.  910  (D.  C. 
N.  Y.);  In  re  Kenney,  3  A.  B.  R.  353,  97  Fed.  557  (C.  C.  A.  N.  Y.,  affirmed  in 
5  A.  B.  R.  355,  and  affirming  3  A.  B.  R.  494,  distinguishing  4  A.  B.  R.  320);  In 
Te  Reichman,  1  A.  B.  R.  17,  91  Fed.  624  (D.  C.  Mo.) ;  In  re  Fellerath,  2  A.  B  R 
40,  95  Fed.  121  (D.  C.  Ohio);  In  re  Benedict,  8  A.  B.  R.  463  (N.  Y.  Sup.  Ct.) ; 
In  re  Vaughn,  3  A.  B.  R.  363,  97  Fed.  .560  (D.  C.  N.  Y.);  In  re  Higgins,  3  A.  B 
R.  364,  97  Fed.  775  (D.  C.  Ky.) ;  In  re  Burrus,  3  A.  B.  R.  296,  97  Fed.  9^6  (D  C 
Va.);  Watschke  v.  Thompson,  7  A.  B.  R.  504  (Sup.  Ct.  Minn.);  Maurau  v  Car- 
pet Lining  Co.,  6  A.  B.  R.  734  (Sup.  Ct.  R.  I.);  In  re  Brown,  91  Fed.  359-  In  re 
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a  lien  theretofore  existing,  but  one  which  with  the  levy  of  an  execution  issued 
thereon  created  the  lien;  and  as  judgment,  execution  and  levy  were  all  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,  the  lien  created 
thereby  became  null  and  void  on  the  adjudication  of  bankruptcy." 

§  1430.  Void,  Irrespective  of  Constituting  Acts  of  Bankruptcy. — 

And  such  liens  are  void  irrespective  of  their  constituting  acts  of  bank- 
ruptcy.*'^* 

§  1431.  Void,  Irrespective  of  Constituting  Preferences. — And  are 

void  irrespective  of  their  constituting  preferences.*^" 

§  1432.  Void,  Irrespective  of  Consent  or  Permission  of  Debtor, 

— And  are  void  irrespective  of  any  consent  or  permission  of  the  debtor.**^ 

§  1433.  Void,  Though  Judgment  Not  Dischargeable. — And  are  void 
even  though  the  judgment,  upon  which  the  levy  was  made  or  lien  obtained, 
is  not  dischargeable.*^^ 

§  1434.  Void,  Irrespective  of  Creditor's  Knowledge  of  Debtor's 
Insolvency. — And  are  void  irrespective  of  any  knowledge  by  the  creditor 
of  the  debtor's  insolvency.**^ 

§  1435.  Invalidating  of  Liens  Obtained  by  Legal  Proceedings  Dis- 
tinguished from  Barring  of  Debt  by  Bankrupt's  Discharge.^The 
invalidating  of  liens  on  the  bankrupt's  property  by  the  adjudication  in  bank- 
ruptcy is  to  be  distinguished  from  the  barring  of  debts  by  the  interposi- 
tion of  the  bankrupt's  discharge;  the  former  concerns  only  proceedings 

Friedman,  1  N.  B.  N.  208;  Mfg.  Co.  v.  Mitchell,  1  N.  B.  N.  262,  1  A.  B.  R.  701 
(Ct.  Com.  Pleas  Penn.);  Schmielovitz  v.  Bernstein,  5  A.  B.  R.  264,  47  Atl.  884 
(Sup.  Ct.  R.  I.);  Levor  v.  Seiter,  5  A.  B.  R.  576  (N.  Y.  Sup.  Ct,  reversed,  on 
other  grounds,  in  8  A.  B.  R.  459) ;  In  re  Kenney,  2  A.  B.  R.  494,  95  Fed.  427  (D. 
C.  N.  Y.,  affirmed  iii  3  A.  B.  R.  353,  5  A.  B.  R.  355,  9  A.  B.  R.  476);  In  re  Rich- 
ard, 2  A.  B.  R.  506,  95  Fed.  258-(D.  C.  N.  Car.);  Hardt  v.  Schuylkill  Plush  &  Silk 
Co.,  8  A.  B.  R.  479  (Sup.  Ct.  N.  Y.  App.  Div.);  obiter.  In  re  Weinger,  Bergman 
&  Co.,  11  A.  B.  R.  427, '126  Fed.  875  (D.  C.  N.  Y.);  In  re  Bailey,  16  A.  B.  R.  289, 
144  Fed.  214  (D.  C.  Ore.);  In  re  McCartney,  6  A.  B.  R.  368,  109  Fed.  629  (D.  C. 
Wis.);  In  re  Hammond,  3  A.  B.  R.  490  (D.  C.  Mass.).  Compare,  Rome  Planing^ 
Mill,  3  A.  B.  R.  123,  96  Fed.  812  (D.  C.  N.  Y.). 

479.  In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C;  A.  Wis.,  affirming  'i 
A.  B.  R.  518). 

480.  In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C.  A.  Wis.);  In  re  Baird, 
11  A.  B.  R.  435,  126  Fed.  845  (D.  C.  Vt);  contra.  In  re  Collins,  2  A.  B.  R.  1 
(Ref.  Iowa);  contra,  inferentially.  In  re  Huffman,  1  A.  B.  R.  587  (Ref.  Penn.). 

481.  In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C.  -A.  Wis.). 

482.  In  re  Benedict,  8  A.  B.  R.  463  (N.  Y.  Sup.  Ct.) ;  Bear  v.  Chase,  3  A.  B.  R. 
746,  94  Fed.  793   (C.  C.  A.  S.  C).       , 

The  rule  that  a  stay  will  not  be  granted  against  a  debt  that  is  not  discharge- 
?ble  has  reference  to  stays  in  behalf  of  the  bankrupt  to  enable  him  to  interpose 
his  discharge  and  not  to  liens  by  legal  proceedings  within  the  four  months,  as 
to  which  stay  will  be  granted  though  the  debt  be  not  dischargeable. 

483.  In  re  Richards,  3  A.  B.  R.  145,  97  Fed.  935  (C.  C.  A.  Wis.). 
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in  rem  affecting  assets,  the  latter  only  obligations  in  personam  enforceable 
out  of  any  new  estate  the  bankrupts  might  obtain  after  adjudication.*** 

Bk.  of  Commerce  v.  Elliott,- 6  A.  B.  R.  415,  85  N.  W.  (Wis.)  417:  "Whether 
the  court  erred  in  refusing  to  give  appellant  judgment  in  form  against  Elliott 
obviously  depends  upon  whether,  after  the  discharge  in  bankruptcy  and  the 
entry  of  the  plea  by  Elliott  in  bar  of  further  prosecution  of  the  main  suit  as 
to  him,  appellant  had  a  cause  of  action  in  any  sense  upon  vsfhich  a  judgment 
could  be  rendered.  It  is  conceded  that  if  a  defendant  is  discharged  in  bank- 
ruptcy from  a  debt,  pending  proceedings  to  enforce  it,  he  is  entitled  to  plead 
such  circumstances  in  bar  of  further  proceedings  for  a  personal  judgment,  if 
the  plaintiff  does  not  voluntarily  discontinue  the  action,  and  to  recover  on  such 
plea.  But  it  is  said  that  if  an  action  is  wholly  in  rem,  or  partly  in  rem  and 
partly  in  personam,  its  status  as  an  action  to  reach  the  res  is  not  disturbed  by 
a  discharge  of  the  defendant  in  bankruptcy,  if  the  plaintiff's  interest  therein 
be  preserved  by  the  Bankruptcy  Act.  The  authorities  seem  to  be  uniform  to 
that  effect." 

Powers  Dry  Goods  Co.  v.  Nelson,  7  A.  B.  R.  506,  10  N.  Dak.  580:  "The 
lien  of  an  attachment  on  personal  property  of  a  bankrupt  is  not  destroyed  by 
d  mere  discharge  of  the  debt  secured  by  the  lien,  through  a  discharge  under 
the  present  National  Bankruptcy  Act;  and,  unless  such  lien  is  one  which  is 
itself  declared  void  by  said  act,  it  may  be  enforced,  through  a  modified  form 
of  judgment,  as  against  the  property  on  which  the  lien  exists." 

§  1436.  'Void,  However,  Only  as  to  Trustee,  Not  as  to  Other 
Lienholders. — The  lien  is  not  dissolved  except  for  the  benefit  of  the  es- 
tate;**^ and  if  preserved  for  the  benefit  of  the  estate  is  to  be  treated  in 
determining  priorities  as  still  valid  as  to  all  other  parties  and  lienholders 
interested  in  the  property.  But  if  not  preserved,  then  it  is  annulled  as  to 
all  lienholders  as  well  as  others.*^® 

Nor  is  it  void  as  to  the  bankrupt. 

Powers  Dry  Goods  Co.  v.  Nelson,  7  A.  B.  R.  506  (Sup.  Ct.  N.  Dak.):  "Sec- 
tion 67f  of  said  act,  which  provides  that  certain  liens  upon  the.  property  of  a 
bankrupt  shall  be  null  and  void  when  he  is  adjudged  a  bankrupt,  and  that  the 
property  covered  thereby  shall  pass  to  the  trustee  as  a  part  of  the  estate  of 
the  bankrupt,  does  not  apply  to  an  attachment  lien  upon  property  which  is 
exempt,  and  over  which  the  bankruptcy  court  has  disclaimed  jurisdiction  by- 
setting  it'  aside  to  the  debtor  as  exempt." 

In  explicating  this  clause  "f"  of  §  67,  the  following  propositions  are  to  be 
borne  in  mind. 
There  are  five  elements  that  must  exist  to  make  the  lien  void. 

§  1437.  First  Element  Requisite  to  Nullify  Lien  by  Legal  Proceed- 
ings— Must  Be  Lien  by  Legal  Proceedings. — The  lien  must  have 

484.  S?e  Berry  v.  Jackson,  8  A.  B.  R.  485  (Suo.  Ct.  Ga.).  See  post,  §  2662,  et 
seq.,  "Effect  of  Discharge  on  Rights  of  Parties." 

485.  In  re  Merrow,  13  A.  B.  R.  615  (D.  C.  Mass.). 

486.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  51G. 

1  Rem  C— S4 
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been  obtained  by  legal  proceedings  and  the  legal  proceedings 
must  have  created  the  lien.**^ 

Thus,  liverymen's  liens  are  not  liens  obtained  by  legal  proceedings.*^^ 
Thus,  mechanics'  liens  do  not  come  within  these  rules,  for  they  are  not  liens 
created  by  legal  proceedings,  although  the  recording  and  filing  of  an  affidavit 
or  the  institution  of  legal  proceedings  may  be  necessary  to  preserve  or  evi- 
dence them.***  Likewise,  it  has  been  queried  whether  a  landlord's  distraint 
is  a  legal  proceeding;*®"  some  courts  holding  that  it  is  legal  proceedings, 
and  the  lien  invalidated  by  the  bankruptcy  ,'**i  but  other  courts •  holding 
that  legal  proceedings  do  not  create  the  lien.**^ 

§  1438.  Liens  from  All  Courts  Equally  Nullified.— Clause  "i"  applies 
to  liens  from  any  court,  state  or  federal.*®* 

§  1439.  All  Kinds  of  Liens  by  Legal  Proceedings  Nullified. — Clause 
"f "  applies  to  any  kind  of  a  lien  by  legal  proceedings ;  thus  to  a  "Testatum 
fi.  fa."  issued  within  the  four  months,-***  thus,  to  receiverships  in  equitable 
actions  ,"**°  and,  to  receiverships  in  proceedings  supplementary  to  execu- 
tion ,'**8  and  to  receiverships  over  partnerships,  dissolved  by  the  death  of 
a  partner  ;**''  and  to  receiverships  to  dissolve  corporations  ;***  likewise,  to 
receiverships  in  fcweclosure  suits  where  property  not  covered  by  the  lien 
is  also  sought  to  be  sequestrated;***  also,  to  equity  suits  to  reach  the  sur- 
plus of  spendthrift  trust  income j^**  also  to  attachments;^"!  and  to  attach- 

487.  Compare,  to  same  effect,  In  re  Rome  Planing  Mills,  3  A.  B.  R.  123,  96 
Fed.  813  (D.  C.  N.  Y.). 

In  re  EmsHe,  4  A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Y.),  where  the  District 
Court  was  re'versed  for  holding  a  mechanic's  lien  void  because  the  lien  aflBdavit 
had  been  filed  within  the  four  months  period,  the  Circuit  Court  of  Appeals 
holding  this  was  not  a  lien  obtained  by  legal  proceedings. 

In  re  Collins,  2  A.  B.  R.  1  (Ref.  Iowa):  This  case  is  not  authority,  however, 
on  all  its  other  points.     In  re  Drolesbaugh,  3  N.  B.  N.  &  R.  1029. 

488.  In  re  Pratesi,  11  A.  B.  R.  319,  136  Fed.  588  (D.  C.  Del.) :  A  liveryman's 
lien  is  not  dependent  upon  legal  proceedings  but  is  a  perfect  lien  directly  cre- 
ated by  statute  and  as  such  is  cognizable  and  enforceable  in  bankruptcy.  In  re 
Mero,  12  A.  B.  R.  171,  128  Fed.  630  (D.  C.  Conn.). 

489.  See  ante,  subdiv.  "F",  div.  2,  "Trustee's  Title  as  Successor  to  Bankrupt's 
Title,"  §  1155,  et  seq. 

490.  In  re  Belknap,  12  A.  B.  R.  326,  129  Fed.  646  (D.  C.  Penn.). 

491.  In  re  Dougherty  Co.,  6  A.  B.  R.  457,  109  Fed.  480  (D.  C.  Ga.). 

492.  In  re  Seebold,  5  A.  B.  R.  358,  105  Fed.  910  (C.  C.  A.  La.). 

493.  Wood  V.  Carr,  10  A.  B.  R.  577  (Ky.  Court  of  App.). 

494.  Mecke'  v.  Rosenberg,  9  A.  B.  R.  323,  303  Penn.  St.  131. 

495.  In  re  Brown,  1  A.  B.  R.  107  (D.  C.  Ore.) :  In  action  to  set  aside  a  fraud- 
ulent conveyance.  In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  929  (D.  C.  Wis.1; 
Hanson  v.  Stephens,  11  A.  B.  R.  172,  42  S.  E.  1028  (Sup.  Ct.  Ga.). 

496.  In  re  Tyler,  5  A.  B.  R.  152,  104  Fed.  778  (D.  C.  N.  Y.). 

497.  Wilson  v.  Parr,  8  A.  B.  R.  230,  115  Ga.  629. 

498.  Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  734  (Sup.  Ct.  R.  I.);  In  re 
Lengert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  937  (D.  C.  N.  Y.). 

499.  In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.). 

500.  In  re  Tiffany,  13  A.  B.  R.  310,  137  Fed.  314  (D,  C.  N.  Y.). 

501.  In  re  Brown,  1  A.  B.  R.  107,  91  Fed.  358  (D.  C.  Ore.). 
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ments  by  mesne  process  where  property  has  been  sold  but  the  proceeds  are 
still  in  the  officer's  hands  f^  also  to  garnishment  proceedings. 5°^ 

Klipstein  v.  Allen  Miles  Co.,  14  A.  B.  R.  15,  136  Fed.  385  (C.  C.  A.  Ga.): 
"Besides  this  the  garnishment  proceedings  being  had  within  four  months  prior 
to  the  bankruptcy  proceedings,  the  surety  is  not  relieved  because  of  the  dis- 
charge of  the  debtor  because  his  bankruptcy  avoided  the  lien  acquired  by  the 
garnishment  and  destroyed  the  remedy  by  virhich  a  judgment  could  be  recovered 
against  the  defendant  which  is  indispensable  to  make  the  lien  of  any  avail  to 
the  plaintiff." 

And  to  creditors'  bills.^o* 

§  1440.  Including  Lien  Acquired  by  Creditors  by  General  Assign- 
ments.— All  kinds  of  liens  by  legal  proceedings  are  thus  nullified,  including 
the  lien  acquired  by  creditors  by  virtue  of  statutes  regulating  assignments 
for  the  general  benefit  of  creditors. ^^^ 

§  1441.  Including  Statutory  Suits  in  Behalf  of  All  Creditors  for 
Setting  Aside  Fraudulent  or  Preferential  Transfers  Prohibited  by 
State  Law. — The  better  reason  would  seem  to  be  that  §  67  also  includes 
the  lien  acquired  by  creditors  by  virtue  of  statutory  suits  for  the  setting 
aside  of  transfers  fraudulent  and  preferential  under  State  law  and  the 
administration  and  distribution  of  the  debtor's  property  for  the  general, 
henefit  of  all  creditors. 

One  case,  however,  seems  to  make  a  distinction  between  suits  brought 
to  set  aside  transfer's  as  fraudulent  and  suits  brought  not  exactly  to  set  aside 
transfers  but  rather  to  declare  them,  under  the  statute,  to  inure  (as  being 
preferential),  to  the  benefit  of  all  creditors  joining  in  the  suit,  this  case 
holding,  in  effect,  that  such  a  statutory  suit  regarding  a  transfer  made  be- 
fore the  four  months  period,  although  instituted  within  the  four  months 
preceding  bankruptcy,  does  not  create  a  lien  by  legal  proceedings  within  the 
purview  of  §  67  but  simply  "perfects,"  a  "security,"  analogous  to  that  of 
mechanics'  liens;  and  that  the- bankruptcy  court  is  to  recognize  the  special 
rights  of  creditors  so  joining  in  the  statutory  suit  and  whether  to  grant  them 
priority  over  other  creditors  under  §  64  (b)  (S),  or  permit  them  to  go  on 
with  their  statutory  suit  to  its  conclusion. 

Moore  v.  Green,  16  A.  B.  R.  651,  145  Fed.  480  (C.  C.  A.  W.  Va.,  reversing 
In  re  Porterfield,  16  A.  B.  R.  11,  138  Fed.  192):  "The  proceeding  in  the  State 
Court  was  one  instituted  under  the   statute   of  West  Virginia,  which   enabled 

502.  Schmilovitz  v.  Bernstein,  5  A.  B.  R.  265  (Sup.  Ct.  R.  I.). 

503.  In  re  McCartney,  6  A.  B.  R.  368,  109  Fed.  629  (D.  C.  Wis.), 

504.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165  (reversing  In  re  Lesser 
Bros.,  5  A.  B.  R.  320,  C.  C.  A.  N.  Y.);  In  re  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.); 
instance,  Continental  Nat'l  Bk.  v.  Katz,  1  A.  B.  R.  19  (Superior  Ct.  Ills.). 

505.  Inferentially,  In  re  Andrae  Co.,  9  A.  B.  R.  135,  117  Fed.  561  (D.  C.  Wis  '). 
But  compare,  In  re  Gray,  3  A.  B.  R.  647  (N.  Y.  Sup.  Ct.  App.  Div.):     This 

■Case  states  an  unnecessary  rule — the  assignment  is  void  under  §  67  (f)  as  creat- 
ing a  lien  by  legal  proceedings,  or  under  §  67  (c)  as  being  created  in  fraud  upon 
the  Act.  See"  post,  "Superseding  of  State  Court's  Custody  in  Cases  of  General 
Assignment,"  §  1602,  et  seq. 
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a  creditor  of  an  insolvent  debtor  to  apply  to  a  court  of  equity  to  vacate  a 
preference  in  favor  of  a  particular  creditor,  and  have  the  conveyance  declared 
to  be  for  the  benefit  of  all  creditors  properly  joining  in  such  suit.  This  suit 
was  regularly  instituted  by  the  petitioner  here,  the  holder  of  an  unsecured  debt 
of  some  $3,700,  and  the  same  under  said  statute  clearly  inured  to  the  benefit 
of  himself  and  all  other  creditors  authorized  thereunder  to  intervene  in  the ' 
suit;  and  such  rights  could  not,  and  should  not,  be  destroyed  by  the  subsequent 
act  of  the  grantor  in  the  trust  deed  in  favor  of  his  wife  voluntarily  waiting 
beyond  the  four  months  period,  and  then  availing  himself  of  the  benefit  of  the 
Bankruptcy  Act.  Certainly  such  a  result  ought  not  to  be  brought  about  unless 
the  interpretation  of  the  bankruptcy  law  imperatively  requires  it.  Until  the 
husband  chose  to  go  into  bankruptcy,  his  creditors  had  no  right  under  the 
bankrupt  law  to  require  him  so  to  do,  he  being  a  person  'engaged  chiefly  in 
farming  or  tillage  of  the  soil,'  and  they  had  to  look  to  the  State  law  alone  to- 
ascertain  their  status  respecting  his  property  by  assailing  the  deed  made  in 
favor  of  his  wife,  which  they  did.  They  could  not  anticipate  that  he  would 
subsequently  go  into  bankruptcy.  Having  thus  availed  themselves  of  the 
remedy  prescribed  by  the  State  statute  to  enforce  a  right  secured  to  them  conse- 
quent upon  the  grantor's  act  while  insolvent — to  wit,  the  conveyances  of  his  prop- 
erty to  give  a  preference — upon  instituting  such  proceedings  in  the  State  court 
they  thereby  became  lienors  and  secured  creditors,  pursuant  to  said  statute,  under 
the  deed  of  conveyance  thus  executed  by  the  bankrupt,  which  conveyance  the 
law  declared  upon  the  institution  of  the  suit  inured  to  the  benefit  alike  of  the 
secured  creditor  in  the  deed  and  his  other  creditors  properly  joining  them.  The 
true  intent,  spirit,  and  meaning  of  the  Bankrupt  Act,  after  enu>nerating  the  debts 
for  which  preference  is  thereby  specially  given,  such  as  the  payment  of  costs,, 
taxes,  etc.,  and  certain  labor  claims,  is  to  adopt  the  order  of  priority  for  the 
payment  of  debts  prescribed  by  the  State  law;  and  by  §  64b,  subsec.  5, 
debts  of  the  character  here  under  consideration  are  pl-mly  covered,  namely,, 
'debts  owing  to  any  person  who  by  the  laws  of  the  S'^ate  is  entitled  to 
priority.'  The  debt  secured  by  the  trust  deed  of  the  13th  of  June,  1902,  to 
Mrs.  Porterfield,  the  estate  of  whose  husband  is  now  being  administered  by 
the  bankrupt  court,  would  clearly  be  entitled  to  prinr'ty  under  the  laws- 
of  West  Virginia,  under  the  deed  securing  the  same,  eithar  in  the  State 
court  or  in  the  bankruptcy  court  sitting  in  said  State.  The  debt  itself  has 
not  been  assailed,  and  the  deed  was  apparently  made  in  good  faith,  and' 
within  the  time  specified  by  the  .  laws  of  the  State  und«r  which  the  deed' 
was  given  a  proceeding  w'as  regularly  taken,  the  effect  of  which  was  not 
to  destroy  the  deed,  but  to  cause  the  same,  by  reason  of  the  insolvency  of  the 
grantor  in  the  deed,  to  inure  to  the  benefit  of  other  creditors,  as  well  as  the 
beneficiary  named  in  the  deed.  This  was  the  condition  existing  at  the  time  of 
the  bankruptcy  proceeding,  and  hence  as  to  the  property  covered  by  that  deed 
to  the  extent  of  the  debt  therein  secured  the  bankruptcy  court  took  and  pos- 
sessed itself  of  such  property  impressed  with  the  lien,  and  liable  not  alone  to 
that  of  the  beneficiary  named  in  the  deed,  but  subject  to  the  rights  of  all  per- 
.sons  whose  interest  had  attached  thereto  by  reason  of  the  law  of  the  State  at 
the  time  of  the  institution  of  the  bankruptcy  proceeding.     *     *     * 

"The  lien  here  claimed  is  analogous  to  that  of  mechanics,  materialmen,  sub- 
contractors, etc.,  which  class  of  liens  have  been  respected  and  enforced  under 
the  present  Bankruptcy  Act.  They  are  given  a  lien  by  statute,  but  to  be  effective 
tlie  same  must  be  preserved  and  secured  within  a  prescribed  period  by  filing 
such  claims,  duly  perfected,  etc.,  for  recordation  in  the  d'==i2'nated  court  of  the- 
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State.  Being  thus  entitled  to  this  inchoate  lien,  taking  the  steps  to  secure  the 
"benefit  thereof  within  four  months  of  bankruptcy  has  in  every  instance,  so  far 
as  we  are  advised,  been  held  not  to  be  the  taking  of  legal  proceedings  in  con- 
travention of  the  Act,  but  merely  doing  the  necessary  thing — taking  the  essential 
siep — to  secure  the  existing  right  under  the  statute.  In  this  class  of  claims,  by 
reason  of  the  work  done  or  supplies  furnished  under  the  agreement  between 
the  parties,  the  statute  declares  that  there  shall  exist  for  the  amount  due  a  lien, 
upon  the  same  being  properly  perfected.  In  this  case  the  lien  arises  pursuant 
to  the  statute,  and  under  and  by  virtue  of  the  deed  or  transfer  of  the  debtor's 
property,  he  being  an  insolvent,  provided  the  creditors  assail  the  same  within 
the  statutory  period.  To  say  that  they  should  lose  the  right  thus  secured  hv 
taking  the  step  necessary  to  secure  or  make  the  same  effective  would  be  an 
anomaly.  This  view  of  the  law  has  been  steadily  maintained  by  the  bankruptcy 
ourts  under  the  present  Bankruptcy  Act." 

The  effect  of  the  holding  in  Moore  v.  Green  was  not  especially  wrong 
■on  the  facts  of  the  case,  except  perhaps  for  the  refusal  of  the  bankruptcy 
•court  to  permit  any  other  creditors  to  share  in  the  property  recovered  than 
those  who  had  joined  in  the  statutory  suit,  but  the  reasoning  seems  full  of 
<iangerous  doctrine. 

By  the  same  reasoning  creditors'  suits  of  all  kinds,  started  within  the  four 
months  period,  would  be  valid  wherever  any  transfer  therein  sought  to 
"be  set  aside  was  made  before  the  four  months  period.  They  could  all  be 
held  to  be  simply  the  "perfecting"  of  a  "security"  within  the  four  months 
period,  given  before  that  period  to  the  particular  creditor  invoking  the  stat- 
utory remedy. 

§  1442.  "Legal  Proceedings"  Must  Have  Operated  to  Create  Lien. 

— Thus,  replevin  actions  where  title  is  claimed  by  the  plaintiff  are  not  within 
the  prohibition  of  the  section.  The  cause  of  action  is  inconsistent  with  a 
lien.  It  is  the  assertion  of  a  right  in  the  property  itself  as  owner,  not  a 
•claim  of  lien  on  another's  property. 

§  1443.  Unfounded  Replevin  Actions. — But  where  the  replevin  action 
is  a  mere  excuse  and  without  foundation,  and  is  an  attempt  to  seize  assets 
Df  the  bankrupt  or  to  get  a  preference,  it  has  been  held  that  it  will  be  void.^"" 

In  re  Hymes  Buggy  &  Implement  Co.,  13  A.  B.  R.  482,  130  Fed.  977  (D.  C. 
Mo.):  "The  case  at  bar  affords  an  apt  illustration  of  the  inequality  and  ab- 
surdity of  allowing  an  exemption  from  the  operation  of  §  67f  in  favor  of  a 
■claimant  who  proceeds  by  writ  -of  replevin.  The  evidence  in  this  case  shows 
that  almost  simultaneously  with  the  institution  of  the  replevin  suit  the  petitioner 
instituted  attachment  proceedings  against  the  bankrupt,  indicating  that  it  knew 
of  the  insolvency,  and  seized  goods  in  the  mass  of  property  in  said  storehouse, 
but  without  segregating  them.  Becoming  aware,  doubtless,  that  the  seizure 
under  the  writ  of  attachment  would  be  nullified  by  the  institution  of  proceeds 
ings  in  bankruptcy,  the  petitioner,  under  advice  of  counsel,  let  go,  and  resorted 

506.  In  re  Haynes,  10  A.  B.  R.  715,  133  Fed.  1001  (D.  C.  Vt.).  Compare  facts. 
In  re  Heinsfurter,  3  A.  B.  R.  109,  97  Fed.  198  (D.  C.  Iowa). 
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to  the  writ  of  replevin,  the  service  of  which  was  hardly  complete   when   the- 
proceedings  in  bankruptcy  were  instituted." 

Obiter,  In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  427,  126  Fed.  875  (D.  C- 
N.  Y.) :  "The  strict  meaning  of  the  word  'levy'  is  usually  a  seizure  of  the 
defendant's  property,  but  it  does  not  seem  to  me  a  strained  construction  to- 
hold,  in  view  of  the  general  purpose  of  this  section,  that  it  includes  any  seizure 
of  property  in  the  bankrupt's  possession  which  he  claims  to  own.  If  the  lan- 
guage of  §  67f  is  not  comprehensive  enough  to  cover  a  suit  in  replevin  to  recover 
property  sold  and  delivered  on  credit,  under  a  contract  which  the  plaintifif 
claims  a  right  to  rescind  for  fraud,  and  a  court  of  bankruptcy  has  no  right  to- 
interfere  for  the  protection  of  general  creditors  in  this  class  of  cases,  very- 
grave  injustice  may  result." 

But  even  in  cases  where  the  replevin  action  is  thus  a  mere  subterfuge,  the 
proper  practice  would  be  for  the  trustee  to  intervene  therein  and  assert  his 
rights;  if  it  were  a  mere  subterfuge,  the  replevin  suit  would  fail  and  the 
trustee  be  thus  vindicated.  The  plaintiff  in  the  replevin  suit  is  entitled  to  his 
day  in  court  to  prove  it  is  not  a  mere  subterfuge ;  and  where  else  should  he 
maintain  his  rights  than  in  the  suit  itself? 

§  1444.  Liegal  Proceedings  Not  Themselves  Creating  Liens  but 
Merely  Enforcing  Pre-Existing  Rights  or  Liens  Not  Affected. — Le- 
gal proceedings  that  do  not  themselves  operate  to  create  liens,  but  simply  to- 
enforce  or  give  effect  to  pre-existing  rights  or  liens,  are  not  affected.^"^ 

Obiter,  Clarke  v.  Larremore,  9  A.  B.  R.  478,  188  U.  S-  486:  "The  judgment 
was  not,  like  that  in  Metcalf  v.  Barker,  one  giving  effect  to  a  lien  theretofore 
existing,  but  one  which  with  the  levy  of  execution  thereon  created  the  lien." 

Thus,  §  67  'f  does  not  refer  to  seizures  by  replevin  ;5<'8  likewise,  fore- 
closure suits,  where  no  new  lien  is  created  but  merely  a  former  valid  lien 
enforced,  are  not  affected  ;^''8  nor  are  seizures  by  the  sheriff  on  execution 
of  property  already  mortgaged  to  the  same  creditor  for  the  same  debt  af- 
fected ;^i*  nor  does  §  67  "f"  refer-  to  proceedings  to  give  effect  to  landlord's 
liens,  noj  will  it  cause  the  bankruptcy  court  to  supersede  the  custody  of  the 
State  court  under  levy  thereon.^n 

§  1445.  Lien  Valid  in  Part,  and  Void  as  to  Balance. — Where  the  suit 
is  in  part  a  mere  foreclosure  suit  or  other  suit  to  realize  upon  a  valid  pre- 
existing lien,  and  in  part  creates  a  lien  by  legal  proceedings  upon  other  as- 
sets of  the  insolvent  during  the  four  months  period,  the  legal  proceedings 

507.  See  post,  "Conflict  of  Jurisdiction,"  §  1586.  Metcalf  v.  Barker,  9  A.  B.  R. 
36,  187  U.  S-  165  (reversing  In. re  Lesser  Bros.,  5  A.  B.  R.  320,  C.  C.  A.  N.  Y.);, 
In  re  Kavanaugh,  3  A.  B.  R.  832,  99  Fed.  928  (D.  C.  Ky.) ;  contra.  In  re  Knight,. 
11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.) :  But  in  this  case  the  receivership  oper- 
ated to  do  more  than  enforce  existing  valid  liens. 

508.  See  ante,  §  1443. 

509.  See  post,  "Conflict  of  Jurisdiction,"  §  1586. 

510.  Analogously,  In  re  Chapman,  3  A.  B.  R.  607,  99  Fed.  39-5  (D.  C.  Ga.); 
contra,  In  re  Booth,  2  A.  B.  R.  770,  96  Fed.  943  (D.  C.  Ga.). 

511.  In  re  Seebold,  5  A.  B.  R.  353,  105  Fed.  910  (C.  C.  A.  La.). 
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will  be  valid  as  to  the  first  part  and  be  nullified  as  to  the  latter,  and  the 
custody  of  the  State  Court  will  be  preserved  as  to  the  first  part  and  be 
superseded  as  to  the  latter  part.^^* 

§  1446.  Receiverships,  etc..  May  Operate  to  Create  "Liens  by  Le- 
gal Proceedings." — And  mere  receiverships,  even  before  the  Amendment 
cf  1903  made  them  acts  of  bankruptcy,  were  held  to  be  legal  liens  and  to 
be  supplanted  by  subsequent  bankruptcy  proceedings.^  i^ 

Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  739  (Sup.  Ct.  R.  I.) :  "It  seems  to 
us  that  the  word  'judgment,'  as  used  above,  is  sufficiently  broad  to  apply  to  the 
judgment  of  this  court  in  appointing  the  receiver  of  the  Crown  Carpet  Lining 
Co.,  and  that  the  adjudication  of  bankruptcy  against  said  corporation  nullified 
and  avoided  the  judgment  of  this  court,  and  that  the  property  held  by  the 
receiver  must  be  turned  over  for  administration  under  the  bankruptcy  pro- 
ceedings.    *    *    * 

"For  the  reasons  above  stated,  we  are  of  the  opinion  that  the  application  of 
the  trustee  in  bankruptcy  that  the  funds  in  the  hands  of  the  receiver  appointed 
by  this  court  be  turned  over  to  him,  must  be  granted." 

§  1447.  Second  Element  Requisite  to  Nullify  Lien  by  Legal  Pro- 
ceedings.— The  lien  must  have  been  obtained  upon  property  which 
otherwise  (save  and  except  for  such  lien  itself,  and  for  any  suh- 
sequent  transfers  void  as  to  such  lien,  or  inferior  in  priority 
thereto)  would  go  into  the  bankrupt's  estate  to  swell  the  trust 
fund  for  all  creditors. ^i* 

Thus,  as  has  already  appeared  in  the  consideration  of  exempt  property, 
it  is  a  question  of  considerable  doubt,  on  which,  there  are  opposing  lines  of 

512.  Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C. 
A.  Ga.). 

513.  Wilson  v.  Parr,  8  A.  B.  R.  234,  115  Ga.  6S9. 

See  subject  of  "Assignment  and  Receiverships,"  post,  §  1603.  Moore  v. 
Green,  16  A.  B.  R.  651,  145  Fed.  480  (C.  C.  A.  W.  Va.). 

514.  Impliedly,  perhaps,  In  re  .Durham,  4  A.  B.  R.  760,  104  Fed.  231  (D.  C. 
Ark.),  which  was  a  case  of  a  sheriflf's  seizure  of  exempt  property  after  adjudica- 
tion where  there  were  no  exemptions  against  purchase  price  levy.  Jewett  Bros.  v. 
Huffman,  13  A.  B.  R.  738  (N.  Dak.) ;  McKenney  v.  Cheney,  11  A.  B.  R.  54,  118 
Ga.  387;  obiter.  Powers  Dry  Goods  Co.  v.  Nelson,  7  A.  B.  R.  506  (Sup.  Ct  N 
Dak.). 

Impliedly  (perhaps),  White  v.  Thompson,  9  A.  B.  R.  653,  119  Fed.  868  (C. 
C.  A.  Ala.),  which  was  a  case  of  attachment  of  exempt  property,  although  the  de- 
cision was  placed  on  other  grounds.  Impliedly,  In  re  Allen  &  Co.,  13  A.  B.  R.  518,  134 
Fed.  620  (D.  C.  Va.);  obiter,  In  re  Hopkins,  1  A.  B.  R.  209  (Ref.  Ala.).  But 
see  contra,  In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.).  Inferentially, 
contra,  In  re  Bolinger,  6  A.  B.  R.  171,  108  Fed.  374  (D.  C.  Penn.),  in  which,  how- 
ever, the  levy  was  held  void,  as  creating  a  "preference."  Impliedly,  contra  In 
re  Beals,  8  A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.).  Contra,  In  re  McCartney  6 
A.  B.  R.  366,  109  Fed.  621  (D.  C.  Wis.). 

Compare,  inferentially.  In  re  Lehigh  Lumber  Co.,  4  A.  B.  R.  221  (D.  C. 
Penn.),  where  the  court  impliedly  holds  that  a  lien  obtained  within  four  months 
of  a  partnership  bankruptcy,  upon  the  individual  property  of  a  nonbankrupt 
member,  is  not  void,  although  of  course  it  must  be  conceded  the  individual 
assets  are  sub  modo  a  fund  for  the  firm  creditors.  See  ante,  "Exemptions " 
.?  1100. 
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authority  as  to  whether  a  lien  obtained  by  legal  proceedings  on  exempt 
property  is  or  is  not  nullified,  since  the  title  to  exempt  property  does  not, 
according  to  §  70,  pass  to  the  trustee  in  bankruptcy. 

But  after  such  lien  by  legal  proceedings  has  been  acquired,  subsequent 
transfers  may  have  been  made  or  liens  may  have  been  acquired  that  would 
have  prevented  the  property  passing  to  the  trustee  even  if  the  lien  by  legal 
proceedings  were  extinguished.  In  such  event  the  lien  is  void  only  in  a  cer- 
tain way,  namely,  it  is  void  as  to  the  trustee  but  is  good  as  to  subsequent 
transferees  and  lienholders,  and  if  it  is  preserved  for  the  benefit  of  the 
bankrupt  estate,  the  trustee  gets  the  advantage  of  the  priority  of  the  lien  by 
legal  proceedings,  but  uses  such  advantage  for  the  benefit  of  all  creditors. 

First  National  Bk.  v.  Staake,  15  A.  B.  R.  644,  303  U.  S.  141:  "The  argument 
is  based  upon  the  theory  that  the  second  clause  was  not  intended  to  apply  to 
liens  acquired  upon  the  estate  of  third  parties,  but  to  property  which  would 
have  passed  to  Baird's  trustee  had  the  attachment  not  been  levied.  In  other 
words,  that  the  bankruptcy  court  has  nothing  to  do  with  the  property,  since  it 
really  did  not  belong  to  the  bankrupt,  and  would  have  passed  to  his  vendee  if 
the  attachments  had  not  been  levied  upon  it.  Indeed  the  opinion  especially 
finds  that  'had  valid  attachments  not  be  levied,  the  property  would  have  passed 
to  the  trustee  of  the  R.oanol?e  Furnace  Company.' 

"To  what  extent  liens  obtained  by  prior  judicial  proceedings  shall  be  recog- 
nized is  a  matter  wholly  within  the  discretion  of  Congress.  It  might  have 
validated  all  such  liens,  even  though  obtained  the  day  before  proceedings  were 
instituted.  It  might  probably  have  invalidated  all  such  liens  whenever  obtained. 
It  took  a  middle  course,  and  invalidated  all  liens  obtained  through  legal  pro- 
ceedings within  four  months  prior  to  the  filing  of  the  petition,  but  at  the  same 
time  preserved  to  the  general  body  of  creditors,  as  against  third  parties  (such 
as  purchasers  under  an  unrecorded  deed),  such  liens  as  attaching  creditors  had 
secured  upon  property  which  would  have  passed  to  the  subsequent  purchaser 
in  case  the  attachment  had  not  been  levied.  It  is  true  that  the  attaching 
creditors  are  thereby  deprived  of  the  fruits  of  their  diligence,  but  the  same  thing 
would  have  happened  had  the  attachment  been  levied  upon  property  to  which 
the  bankrupt  had  the  whole  and  undisputed  title,  or  of  which  he  had  made  a 
fraudulent  conveyance.  As  remarked  by  the  District  Judge,  'In  cases-  where 
the  bankrupt  makes  a  valid  conveyance,  or  where  his  fraudulent  vendee  makes 
a  valid  conveyance,  the  purpose  of  the  law  is  worked  out  by  preserving  and 
enforcing  the  liens  of  the  attaching  creditors  for  the  pro  rata  benefit  of  all  the 
creditors.' 

"Section  67f  is  merely  carrying  out  the  general  purposes  of  the  Act,  of 
securing  to  the  creditors  the  entire  property  of  the  bankrupt,  reckoning  as  part 
of  such  property  liens  obtained  by  attaching  creditors  against  real  estate  which 
had  been  transferred  to  another,  though  no  deed  had  been  actually  executed 
and  recorded. 

"The  argument  that  §  67f  in  question  here,  refers  only  to  liens  upon  property 
which,  if  such  liens  were  annulled,  would  pass  to  the  trustee  of  the  bankrupt, 
we  think  is  unsound,  since  that  contingency  is  amply  provided  for  by  the  prior 
clause  of  the  section  annulling  all  such  liens,  and  providing  that  property 
affected  thereby  shall  pass  to  the-  trustee  as  a  part  of  the  estate.  Under  the 
argument  of  the  attaching  creditors  in  this  case,  the  subsequent  clause  would 
be  entirely  unnecessary.  This  clause  evidently  contemplates  that  attaching 
creditors  may  acquire  liens  upon  property  which  would  not  pass  to  the  bankrupt, 
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if  the  liens  were  absolutely  annulled,,  and  therefore  recognizes  such  liens,  but 
extends  their  operation  to  the  general  creditors.  Had  no  proceedings  in  bank- 
ruptcy been  taken  doubtless  this  property  would  have  been  sold  for  the  benefit 
of  the  attaching  creditors." 

§  1448.  "Judgnjent"  Means  Judgment  Lien,  Not  Judgment  Itself. 

—The  "judgment"  referred  to  in  §  67f,  where  the  statute  invalidates  all 
"judgments"  and  "other  liens,"  does  not  refer  to  judgments  where  no 
lien  is  obtained.    It  means  judgment  liens.^i^ 

In  re  Beaver  Coal  Co.,  7  A.  B.  R.  542,  113  Fed.  889  (C.  C.  A.  Ore.,  afBrming 
6  A.  B.  R.  404,  110  Fed.  630) :  "Construing  the  language  above  quoted  from 
§  67  't,'  we  think  it  refers  solely  to  liens,  and  that  it  does  not  mean  that  all 
judgments  rendered  within  four  months  prior  to  bankruptcy  shall  be  null  and 
void.  The  use  of  the  words  'judgments,'  and  'or  other  liens'  indicate^  that  it 
was  the  purpose  of  the  act  to  avoid  liens  only  which  were  obtained  by  judicial 
proceedings  within  the  prescribed  time,  and  not  to  declare  void  judgments  as 
such.  This  view  is  in  harmony  with  other  provisions  of  the  Bankruptcy  Law. 
Judgments  rendered  even  after  bankruptcy  are  sustained  as  determining  the 
claim  thereby  adjudged." 

In  re  Blair,  6  A.  B.  R.  206,  108  Fed.  539  (D.  C.  Mass.) :  "Section  67f  avoids 
certain  liens,  if  created  within  four  months.  This  is  its  object.  It  does  not 
avoid  judgments  or  levies,  except  so  far  as  these  create  a  lien." 

In  re  Kavanaugh,'  3  A.  B.  R.  832,  99  Fed.  928  (D.  C.  Ky.) :  "This  does,  indeed, 
make  certain  liens  and  judgments  void  if  obtained  within  four  months  of  the 
adjudication;  but  it  appears  to  us  to  be  evident  that  the  language,  properly 
construed,  was  intended  only  to  apply  to  such  judgments  as  of  themselves 
created  liens.  Liens  thus  created, were  intended  to  be  overthrown  and  made 
ineffectual  by  the  adjudication  in  bankruptcy,  unless  preserved  for  the  benefit 
of  the  estate. 

"Probably  in  most  of  the  States  of  the  Union — certainly  in  many  of  them — a 
judgment  for  debt,  particularly  if  docketed  and  indexed,  creates  a  lien  upon  the 
debtor's  property;  and  we  apprehend,  from  the  connection  in  which  the  word 
'judgment'  is  used  in  the  paragraph  quoted,  that  it  was  meant  to  confine  its 
meaning  to  that  class  of  judgments.  The  section  in  the  main  relates  to  liens, 
although  subsection  'e'  provides  that  certain  mortgages  or  transfers  made  after 
the  passage  of  the  Bankrupt  Act  shall  also  be  void  upon  certain  conditions 
therein  provided. 

"It  seems  to  Us  that  a  clear  distinction  should  be  drawn  between  judgment  in 
this  sense,  upon  a  debt — a  mere  personal  liability — and  a  decree  of  the  chancellor 
declaring  the  property  rights  of  parties  in  a  case  like  the  one  before  us,  but 
which  in  no  way  created  a  lien." 

Doyle  V.  Heath,  4  A.  B.  R,  705,  22  R.  I.  213«  "Literally  construed,  again  §  67f 
avoids  'all  judgments'  against  a  bankrupt  rendered  within  four  months  of  the 
filing  of  the  petition,  irrespective  of  the  time  of  the  institution  of  the  suit  in 
which  the  judgment  was  ordered,  and  all  such  judgments  are  avoided,  although 

515.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  N.  S.  165  (reversing  In  re  Lesser 
Bros.,  5  A.  B.  R.  320,  C.  C.  A.  N.  Y.) ;  obiter,  Kinmouth  &  Braeutigam,  10  A.  B. 
R.  85,  52  Atl.  226  (N.  J.  Ch.);.  In  re  Bailey,,16  A.  B.  R.  290,  144  Fed.  214  (D.  C. 
Ore.) ;  In  re  Pease,  4  A.  B.  R.  550  (Ref.  N.  Y.) ;  compare,  analogously,  Owen  v. 
Brown,  9  A.  B.  R.  717,  120  Fed.  812  (C.  C.  A.  Colo.).  See  editor's  note  to  In  re 
Beaver  Coal  Co.,  5  A.  B.  R.  787  (D.  C.  Ore.).  Compare,  to  same  effect,  analo- 
?ously.  In  re  Chapman,  3  A.  B.  R.  607  (D.  C.  Ga.). 
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no  lien  or  preference  was  created  thereby,  for  the  language  is'  without  limita- 
tion or  exception.  But  the  difficulty  and  unreasonableness  of  adopting  a  literal 
construction  of  the  words  'all  judgments'  appear  upon  considering  the  effect 
produced  upon  other  sections  of  the  act,  and  upon  other  provisions  of  the 
United  States  statutes  concerning  judgments.  In  the  first  place,  the  words  are 
found  in  the  act  und,er  the  subtitle  'Liens,'  and  they  are  conjoined  with  'levies,, 
attachments  or  other  liens.'  Again,  under  §  63a  of  the  act  the  debts  which  may 
be  proved  against  a  bankrupt  are  defined  as  including  '(1)  a  fixed  liability,  as 
evidenced  by  a  judgment  or  an  instrument  in  writing  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  against  him;'  and  this  without  restriction  as  tO' 
the  date  of  entry  of  the  judgment.  And  §  63  (5)  also  includes  debts  'founded 
upon  provable  debts  reduced  to  judgment  after  the  filing  of  the  petition.'  Under 
§  17,  among  debts  not  affected  by  a  discharge  are  '(2)  judgments  in  actions  for 
fraud  or  obtaining  property  by  false  pretenses  or  false  representations,  or  for 
willful  and  malicious  injury  to  the  person  or  property  of  another' — a  manifest 
inconsistency  if  the  words  'all  judgments'  are  to  be  taken  literally.  Again,  §  905, 
Rev.  St.  U.  S.,  provides  that  'the  records  and  judicial  proceedings  of  the  courts 
of  any  State  or  Territory  when  duly  authenticated  as  therein  specified,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  in  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  State  from  which  they  are  taken.' 
And  it  is  hardly  to  be  supposed  that  this  general  provision  of  federal  legislation,, 
first'  substantially  enacted  in  1790,  was  intended  to  be  repealed  by  the  single 
addition  of  the  word  'judgments'  in  this  clause  of  the  Bankrupt  Act  of  1898. 
And,  if  the  words  'all  judgments'  are  to  be  literally  construed,  they  must  includfr 
judgments  rendered  in  the  courts  of  foreign  countries,  irrespective  of  treaty 
stipulations,  and  even  the  judgments  of  the  very  court  in  which  the  estate  of 
the  bankrupt  is  being  adfninistered.  We  decline  to  adopt  such  a  construction- 
of  the  language  of  the  act,  and  we  construe  the  words  'all  judgments'  to  be 
qualified  and  defined  by  their  context,  and  to  be  limited  to  the  lien  or  preference 
created  by  such  a  judgment." 

And  it  means  liens  by  way  of  levy  of  execution  or  attachment  or  by  way 
of  creditor's  bill  under  judgmental" 

§  1449.  Judgments  Whose  Liens  Annulled  Yet  Valid  for  Other  Pur- 
poses, as  Res  Adjudicata,  etc. — A  judgment  whose  Hen  is  thus  annulled! 
may  yet  be  valid  so  far  as  it  fixes  the  extent  and  validity  of  the  claims  in- 
volved; and  may  even  be  res  judicata  as  to  the  fraudulent  character  or 
otherwise  of  transfers  therein  sought  to  be  set  aside.^^''^ 

Metcalf  V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  44:  "Moreover  other  provisions- 
of  the  act  render  it  unreasonabl^e  to  impute  the  intention  to  annul  all  judg- 
ments recovered  within  four  months.  By  §  63a,  fixed  liabilities  evidenced  by 
judgments  absolutely  owing  at  the  time  of  the  filing  of  the  petition,  or  founded 
upon  provable  debts  reduced  to  judgments  after  the  filing  of  the  petition  and 

5ie.  Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C.) ;  In  re  Darwin, 
8  A.  B,  R.  703  (C.  C.  A.  Tenn.) ;  In  re  Lesser  Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N. 
Y.,  reversed,  on  other  grounds,  sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187 
U.  S.  165). 

517.  Obiter,  In  re  Beaver  Coal  Co.,  7  A.  B.  R.  542,  113  Fed.  889  (C.  C.  A. 
Ore.),  quoted  ante,  at  §  1448.  Obiter,  Doyle  v.  Heath,  4  A.  B.  R.  705,  22  R.  I- 
213.     Contra,  St.  Cyr  v.  Daignault,  4  A.  B.  R.  638,  103  Fed.  854  (D.  C.  Vt.). 
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before  the  consideration  of  application  for  discharge,  may  be  proved  and  al- 
lowed, while  under  §  17  judgments  in  actions  of  fraud  are  not  released  by  a. 
discharge,  and  other  parts  of  the  act  would  be  wholly  unnecessary  if  §  67f  must. 
be  taken  literally.'' 

In  re  Lesser  Bros.,  5  A.  B.  R.  330  (C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R.  815,. 
reversed,  on  other  grounds,  in  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S. 
:65):  "In  this  case,  it  is  not  necessary  to  say  that  the  entire  judgment  is 
null  and  void,  because  the  judgment  was  to  the  effect  that  the  transfers  and 
assignments  of  personal  property  and  the  receiverships  were  fraudulent  and 
void,  and  this  part  of  the  judgment  is  not  affected  by  the  Bankrupt  Act.  The 
lien,  however,  which  was  created  by  the  judgment  has  become  discharged  by 
the  provisions  of  §  67,  and  the  Metcalfs  cannot  have  the  benefit  of  the  decree 
which  directs  payment  to  them  of  their  judgments  in  the  actions  at  law  because, 
the  preference  created  by  the  decree  was  made  null  by  the  Bankrupt  Act." 

In  re  Pease,  4  A.  B.  R.  547  (Ref.  N.  Y.) :  "The  word  'judgment'  is  found  in  a 
section  captioned  by  the  word  'Liens,'  and  given  over  to  that  subject  alone.  It 
IE  apparently  limited  by  the  succeeding  words,  'or  other  liens,'  and  the  words, 
'the  property  aflfected  by  the  levy,  judgment,  attachment  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same.'  Further,  by  §  63a  (1) 
jnd  (4),  jud.gments  are  provable  debts;  while,  if  all  judgments  against  an  in- 
•  solvent  within  four  months  are  void,  some  of  the  words  in  §  60a,  defining 
{preferences,  would  be- nonsense.  An  examination  of  §  3a  (3)  and  §  17a  (2).  will 
further  demonstrate  the  weakness  of  the  contention. 

"The  word  'judgment'  is  necessary  in  this  clause.  Judgments  become  liens, 
on  realty  without  a  levy  or  other  proceeding.  Accurately  expressed,  the  judg- 
ment is  one  thing  and  the  lien  another;  correctly,  a  judgment  so  a  lien  is  a. 
judgment  lien.  This  is  what  is  meant  by  the  statute.  Had  the  word  'judgment' 
been  omitted,  judgment  liens,  unlike  other  liens,  might  perhaps  have  been  held 
good,  even  if  against  an  insolvent  and  within  the  four  iponths." 

Expressive  but  obiter,  Kinmouth  v.  Braeutigam,  10  A.  B.  R.  85  (N.  J.  Ch.)  ^ 
"The  sentiment  of  the  Federal  courts  seems  to  be  that  §  67,  par.  'f,'  applies, 
only  to  the  lien  of  judgments,  and  not  to  the  judgments  themselves.  The  judg- 
ment itself  may  remain  until  it  is  ascertainable  whether  the  bankrupt  will  or 
will  not  be  di.scharged.  In  case  of  a  discharge  of  the  bankrupt,  the  judgment  is 
released.  In  case  of  the. failure  of  the  bankrupt  to  obtain  his  discharge,  the 
judgment  remains.  But  even  in  the  latter  event  it  can  never  be  enforceable 
against  any  property  owned  by  the  bankrupt  at  the  time  he  filed  his  petition  in 
bankruptcy,  but  can  only  be  used  against  after-acquired  property.  This  view 
in  respect  to  the  entry  of  a  judgment  after  the  filing  of  the  petition  in  bank- 
luptcy,  as  well  as  in  regard  to  the  force  of  such  judgment  as  a  lien,  is  supported' 
by  the  provisions  of  §  63,  par.  "a,"  subd.  5,  of  the  Bankrupt  Act.  Debts  of  the 
Bankrupt  may  be  proved  and  allowed  against  his  estate  which  are  founded 
lipon  provable  debts  reduced  to  judgment  after  the  filing  of  the  petition,  and  be- 
lore  the  consideration  of  the  bankrupt's  application  for  discharge,  less  costs 
incurred  and  interest  accrued  after  the  filing  of  the  petition,  and  up  to  the 
t''me  of  the  entry  of  such  judgment.  Here  is  a  recognition  of  judgments  en- 
tered between  the  filing  of  the  petition  and  the  application  for  discharge;  while 
the  provision  respecting  the  provability  of  debts  so  reduced  to  judgment, 
less  costs  and  inter,est  accrued  after  the  filing  of  the  petition,  is  an  implied 
negation  of  the  existence  of  any  lien  to  be  obtained  in  any  manner  against  the 
bankrupt's  property  by  force   of  such  judgment." 

§  1450.  Lien  by  Legal  Proceedings  May  Have  Been  Indirectly  Ef- 
fected.— The  appropriation  may  be  efifected  indirectly  by  the  legal  pro- 
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ceedings.  Thus  the  property  of  the  bankrupt  may  be  discharged  from  the 
attachment  levy  by  the  giving  of  a  redelivery  bond,  but  if  the  bankrupt  has 
pledged  property  of  the  estate  to  indemnify  the  surety  on  the  redelivery 
bond,  it  is  the  same  as  if  the  attachment  lien  still  subsisted  on  the  bank- 
rupt's property.518 

§  1451.  Third  Element  to  Nullify  Lien.— The  lien  must  have  been 
obtained  withint  the  four  months  preceding  the  filing  of  the  bank- 
ruptcy petition.519 

518.  Impliedly,  In  re  Eastern  Commission  &  Importing  Co.,  12  A.  B.  R.  305, 
129  Fed.  847  (D.  C.  Mass.). 

Instance  of  indirect  effecting  of  lien,  Klipstein  v.  Allen  Miles,  14  A.  B.  R.  15, 
136  Fed.  385  (C.  C.  A.  Ga.) :  Surety  not  indemnified  but  released  because 
garnishment  was  within  four  months  and  therefore  liability  on  the  surety's 
bond  fell  with  fall  of  lien. 

Instance  of  indirect  effecting  of  lien:     Hill  v.  Harding,  107  U.  S.  631. 

519.  Clark  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486,  affirming  In  re  Kenney,  , 
5  A.  B.  R.  355,  105  Fed.  897  (distinguished,  on  other  points,  in  In  re  Andre,  13  A. 

B.  R.  135,  C.  C.  A.  N.  Y.).  In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C.  A.- 
Wis.,  affirming  2  A.  B.  R.  518).     In  re  Kenney,  5  A.  B.  R.  355,  105  Fed., 897  (C. 

C.  A.  N.  Y.,  affirming  3  A.  B.  R.  353  and  2  A.  B.  R.  494,  and  itself  affirined  sub 
nom.  Clark  u.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486). 

In  re  Collins,  2  A.  B.  R.  1  (Ref.  Iowa) :  But  this  case  is  not  to  be  considered 
as  authority  in  so  far  as  it  lays  down  the  rule  that  the  lien  must  have  created  a 
preference. 

Philmon  t.  Marshall,  11  A.  B.  R.  180,  116  Ga.  811,  where  the  court  introduces 
the  further  element  of  proof  of  the  claim  in  the  bankruptcy  proceedings,  hold- 
ing that  "a  discharge  does  not  affect  the  lien  of  a  creditor  who  did  not  prove 
his  debt  in  the  bankruptcy  court  when  the  lien  was  created  more  than  four 
months  preceding  the  filing  of  the  bankruptcy  petition."  The  decision  is  cor- 
rect, but  there  seems  to  be  an  unnecessary  reference  to  the  discharge  and  also  to 
the  filing  of  proofs  of  claim.  The  lien  if  void  at  all  would  not  be  void  by  virtue 
of  the  discharge  nor  of  the  filing  of  a  proof  of  claim  but  simply  by  virtue  of  the 
provisions  of  the  law  annulling  liens  on  adjudication  of  bankruptcy. 

Also,  see  In  re  Snell,  11  A.  B.  R.  35,  125  Fed.  154  (D.  C.  Calif.);  Levor  v. 
Seiter,  5  A.  B.  R.  576  (N.  Y.  Sup.  Ct.,  reversed,  on  other  grounds,  in  8  A.  B.  R. 
459);  In  re  Engle,  5  A.  B.  R.  372,  105  Fed.  893  (D.'C.  Penn.) ;  In  re  Francis- 
Valentine  Co.,  2  A.  B.  R.  188,  94  Fed.  793  (D.  C.  Calif.,  affirmed  in  2  A.  B.  R.  523, 
93  Fed.  953);  In  re  Blumberg,  1  A.  B.  R.  633,  94  Fed.  476  (D.  C.  Tenn.). 

In  re  English,  10  A.  B.  R.  133  (D.  C.  N.  Y.,  reversed  in  11  A.  B.  R.  674,  127 
Fed.  940) :  "In  the  case  at  bar,  an  equitable  lien  upon  partnership  assets  was 
created  by  the  transfer  of  the  interest  in  the  partnership  estate  more  than  four 
months  prior  to  the  filing  of  the  petition.  Subsequently  such  lien,  by  decree  of 
the  State  court,  was  reaffirmed,  and  became  an  established  liability,  which  had 
accrued  previously,  and  prior  to  the  four  months'  period.  This  interest  was 
paramount  to  the  rights  acquired  by  the  trustee  in  bankruptcy  to  the  funds  hi 
the  hands  of  the  receiver.  It  therefore  follows  that  jurisdiction  of  the  State 
court  over  the  partnership  property  of  the  bankrupts  was  not  divested  by  the 
proceedings  in  bankruptcy."  This  case  was  reversed  in  11  A.  B.  R.  674  as  far 
as  it  concerned  the  refusal  of  the  bankruptcy  court  to  order  the  State  court  re- 
ceiver to  turn  over  the  balance  in  his  hands  to  the  trustee  rather  than  to  dis- 
tribute it  to  creditors  itself.  The  reviewing  court  also  criticizes  the  designating 
of  the  rights  of  the  transferee  as  being  by  way  of  "an  equitable  lien."  The  ca'.e 
was  simply  that  a  payment  of  a  firm  creditor  by  the  partnership's  transfer  of 
part  of  its  assets  more  than  four  months  before  bankruptcy:  the  institution  of 
proceedings  for  dissolution  and  winding  up,  culminating  in  an  order  entered 
within  four  months  of  subsequent  bankruptcy  finding  the  transferee  to  be  a  ten- 
ant in  common — and  also  to  have  an  equitable  lien  thereby — and  also  endeavor- 
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Metcalf  V.  Barker,  187  U.  S.  165,  9  A.  B.  R.  36:  "When  it  is  obtained  within 
four  months  the  property  is  discharged  therefrom  but  not  otherwise." 

Compare,  to  same  effect,  In  re  Dunavant,  3  A.  B.  R.  41  (D.  C.  N.  Car.):  "A 
proceedings  in  bankruptcy  does  not  affect  liens  accruing  four  months  prior  to 
petition  filed." 

And  it  is-  not  the  date  of  the  sale  under  the  lien  that  is  to  be  taken  but 
the  date  the  lien  becomes  attached. 

Owen  V.  Brown,  9  A.  B.  R.  717  (C.  C.  A  Colo.):  "The  date  of  the  sale  is 
Immaterial,  whenever  it  took  place  it  had  redation  back  to  the  date  the  lien 
of  the  judgment  attached." 

§  1452.  If  Obtained  after  Filing  of  Petition,  Not  Nullified  by 
§  67  "f"— Though  Perhaps  Otherwise  Void.— Liens  obtained  by  legal 
proceedings  after  the  filing  of  the  bankruptcy  petition  are  not  nullified 
by  §  67  "f,"  though  they  may  be  void  for  other  reasons ;  for  §  67  "f,"  re- 
lating to  liens  by  legal  proceedings,  unlike  §  60  (a),  relating  to  preferences, 
fioes  not  affect  liens  obtained  after  the  filing  of  the  petition. 

Kinmouth  v.  Braeutigam,  4  A.  B.  R.  345,  46  Atl.  (N.  J.)  769:  "It  is  argued  on 
tehalf  of  the  motion  that  the  words,  'at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy,'  mean  at  any  time  after  a  date  that 
'S  four  months  prior  to  the  filing  of  the  petition,  even  although  the  lien  is  ob- 
tained subsequent  to  such  filing.  I  cannot  assent  to  this  construction.  The 
words  are  perfectly  plain,  and  have  no  inclusion  of  a  judgment  obtained  after 
the  filing  of  the  petition.  The  way  to  prevent  judgment  in  a  pending  actiqn 
is  to  stay  the  suit  until  the  adjudication  in  bankruptcy,  and  a  sufficient  time 
afterwards  to  afford  opportunity,  to  obtain  and  plead  a  discharge.  Possibly,  if 
default  be  made,  the  court  will,  upon  discharge  being  granted,  open  the  judg- 
ment in  order  to  allow  it  to  be  pleaded;  but  it  will  not  vacate  a  judgment  regu- 
larly obtained,  because  of  the  possibility  of  a  subsequent  discharge.'' 

Kinmouth  v.  Braeutigam,  10  A.  B.  R.  85,  52  Atl.  (N.  J.)  226:  "Being  entered 
not  within  four  months  preceding  the  filing  of  the  petition  in  bankruptcy,  but 
after  the  filing  of  the  petition,  it  was  not  successfully  challenged  on  a  motion 
to  vacate  it." 

In  re  Engel,  5  A.  B.  R.  373  (D.  C.  Pa.) :  "It  has  been  recently  decided  in  St. 
Cyr  V.  Daignault  that  a  judgment  by  default  taken  since  adjudication  is  void, 
and  that  a  permanent  stay  of  proceedings  should  be  granted.  I  have  no  doubt 
that  the  grant  of  a  permanent  stay  was  right,  but,  with  great  respect  for  the 
opinion  of  the  learned  judge  who  decided  that  case,   I   find  myself  unable  to 

ing'  to  make  distribution  among  creditors — the  latter  part  of  the  order  being  the 
objectionable  part. 

Obiter,  In  re  Bailey,  16  A.  B.  R.  291,  144  Fed.  314  (D.  C.  Ore.);  In  re  Kava- 
naugh,  3  A.  B.  R.  833,  99  Fed.  938  (D.  C.  Ky.). 

Compare,  Owen  v.  Brown,  9  A.  B.  R.  717  (C.  C.  A.  Colo.):  This  case  was 
concerned  with  a  preference  by  legal  proceedings  as  an  act  of  bankruptcy  yet 
lays  down  the  broad  principle  that  "no  provision  of  the  Bankruptcy  Act  of '1898 
contemplates  that  valid  judgment  liens  on  real  property  acquired  before  the 
passage  of  the  act  or  more  than  four  months  before  the  filing  of  the  petition 
shall  be  vacated  or  that  the  due  enforcement  of  such  liens  by  execution  shall 
constitute  an  illegal  preference." 

Compare,  analogously.  In  re  Heckman,  15  A.  B.  R.  501.  (C.  C.  A.  Wash.); 
impliedly.  In  re  S.  Oh.  Mi.,  18  A.  B.  R.  138  (D.  C.  Hawaii). 
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degree  with  the  reason  given  therefor.  I  do  not  think  that  clause  'f  of  §  67 
-applies  to  judgments  entered  after  the  adjudication.  It  seems  clear  to  me  that 
this  clause  refers  entirely  to  judgments  and  other  liens  obtained  within  four 
months  preceding  the  filing  of  the  petition;  and,  indeed,  I  do  not  find  any 
provision  in  the  act  dealing  with  the  lien  of  judgments  entered  after  the  pro- 
ceeding in  bankruptcy  has  been  begun.  The  reason  for  this  apparent  omission 
may  be  found  in  the  fact  that  §  70  expressly  provides  that,  after  the'  trustee  has 
been  appointed,  the  title  to  the  bankrupt's  property  shall  vest  in  him  as  of  the  date 
of  the  adjudication;  and  while  it  is  true  that  during  the  interval  between  the 
adjudication  and  the  appointment  of  the  trustee  the  title  to  the  property  re- 
mains in  the  bankrupt,  it  is  a  title  liable  to  be  devested  upon  the  appointment 
of  a  trustee,  and  a  title  upon  which  no  permanent  lien  can  be  acquired.  It  may 
have  been  thought  unnecessary,  therefore,  to  pay  any  attention  to  what  must 
be  an  unavailing  effort  to  obtain  a  lien." 

§  1453.  Whether  Lien  Obtaiaable  by  Legal  Proceedings  after  Fil- 
ing Bankruptcy  Petition. — It  has  been  broadly  stated  that  no  lien  can 
be  obtained  by  legal  proceedings  on  the  bankrupt's  property  after  the  filing 
of  the  petition,  neither  before  adjudication.^**  nor  after  adjudication,  al- 
though before  a  trustee  is  appointed. ^^^ 

But  this  inability  does  not  arise  through  the  prohibitions  of  §  67  (f) 
as  vye  have  seeii  in  the  preceding  paragraph ;  although,  as  we  have  also  seen, 
preferences  may  be  created  by  the  act  of  the  bankrupt  after  the  filing  of  the 
petition  if  before  adjudication,  and  may  be  created  even  by  way  of  legal 
proceedii^s.522 

'But  rt  arises  from  the  fact  that  the  assets  are  already  sequestrated  in  the 
bankruptcy  court  and  that  a  seizure  thereof  by  another  court  is  consequently 
prohibited.^  23 

Nevertheless,  in  case  the  assets  are  not  actually  sequestrated  by  the  bank- 
ruptcy court  or  no  injunction  be  outstanding,  there  may  be  a  serious  doubt 

520.  Kinmouth  v.  Braeutigam,  10  A.  B.  R.  83,  52  Atl.  226  (N.  J.);  Kinmouth 
V.  Braeutigam,  4  A.  B.  R.  344  (N.  J.  Ch.);  State  Bk.  v.  Cox,  16  A.  B.  R.  32,  143 
Fed.  91  (C.  C.  A.  Ills.);  compare.  In  re  Engle,  5  A.  B.  R.  372,  105  Fed.  893  (D. 
C.  Penn,). 

It  would  seem  on  principle  that  Hens  by  legal  proceedings  obtained  before  the 
passage  of  the  Bankrupt  Act  would  not  be  affected.  -And  it  has  been  held,  in- 
deed, that  a  creditor's  action  begun  before  the  passage  of  the  Bankruptcy  Act 
is  not  abated.  Nat'l  Bk.  v.  Hobbs,  9  A.  B.  R.  190,  118  Fed.  6^26  (U.  S.  C.  C. 
Ga.).  But  compare  the  following  cases:  Compare,  Owen  v.  Brown,  9  A.  B.  R. 
717,  120  Fed.  812  (C.  C.  A.  Colo.) ;  compare,  Nat'l  Bk.  of  The  Republic  v.  Hobbi, 
9  A.  B.  R.  190,  118  Fed.  626  (C.  C.  A.  Ga.);  contra,  compare  analogously.  In  t 
Brown,  1  A.  B.  R.  107  (D.  C.  Ore.);  compare,  In  re  Adams,  1  A.  B.  R.  94  (Ref. 
N.  Y.,  distinguished  in  In  re  Meyers,  1  A.  B.  R.  352).  These  cases  could  all  be 
equally  as  well  decided  on  the  four  months  limitations  since  they  are  instances 
in  all  cases  where  bankruptcy  did  not  occur  within  the  four  months. 

521.  In  re  Engle,  5  A.  B.  R.  372,  105  Fed.  893  (D.  C.  Penn.) ;  St.  Cyr  v.  Daig- 
nault,  4  A.  B.  R.  638,  103  Fed.  854  (D.  C.  Vt.). 

522.  See  definition  of  preference  in  Bankr.  Act,  §  60  (a). 

523.  Inferentially,  State  Bk.  v.  Cox,  16  A.  B.  R.  32,  143  Fed.  91  (C.  C.  A. 
IHs.) :  "It  is  sufficient  to  remark  that  the  alleged  cause  of  action  does  not 
rest  upoH  the  provision  relating  to  preferences,  but  upon  the  prohibited  seizure 
and  appropriation  of  property  of  the  estate  vested  in  the  court  of  bank-uptcy 
for  administration."  Compare,  to  same  effect.  In  re  Engle,  5  A.  B.  R.  372,  105 
Fed.  893  (D.  C.  Penn.). 
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as  to  whether  or  not  the  lien  by  legal  proceedings  may  not  be  good. 

§  1454.  Computation  of  Time. — The  time  is  to  be  computed  by  ex- 
cluding the  day  the  act  was  committed  and  including  the  day 'the  petition 
was  filed  ;^^*  and  it  is  held  that  fractions  of  a  day  are  not  to  be  consid- 
€red.525 

§  1455.  Attachment  or  Other  Lien  Effected  before  Pour  Months, 
lavit  Judgment  Not  Rendered  until  within,  Lien  Good. — Where  an  at- 
tachment or  execution  is  levied  or  the  summons  Uf>on  a  creditor's  bill  served 
more  than  four  months  before  the  debtor  goesinto  bankruptcy,  the  lien  thus 
obtained  is  not  annulled,  although  the  judgment  or  decree  determining  it  to 
be  proper  is  not  rendered  until  within  four  months  before  the  bankruptcy.^  ^^ 

524.  Bankr.  Act,  §  31;  Dutcher  v.  Wright,  94  U.  S.  553;  In  re  Dupree,  97  Fed. 
28-  In  re  Stevenson,  2  A.  B.  R.  66,  94  Fed.  110  (D.  C.  Del.);  In  re  Planing  Mill 
Co.,  6  A.  B.  R.  38  (Ref.  N.  Y.);  Jones  v.  Stevens,  5  A.  B.  R.  571,  48  AtL  170 
<Sup.  Jud.  Ct.  Me.).  See  Leidigh  Carriage  Co.  v.  Stengel,  et  al.,  95  Fed.  637  (C. 
C.  A.  Ohio).     Compare,  ante,  §  1375. 

525.  In  re  Warner,  16  A.  B.  R.  519  (D.  C.  Conn.);  In  re  Planing  Mill  Co.,  6 
A.  B.  R.  38  (Ref.  N.  Y.) ;  Jones  v.  Stevens,  5  A.  B.  R.  571,  48  Atl.  170  (Sup. 
Jud.  Ct.  Me.).  Compare  (analogously — fraudulent  conveyance  under  §  67  [e]). 
In  re  Hill,  15  A.  B.  R.  499  (D.  C.  Calif.).  Contra,  Manufacturing  Co.  v.  Grant, 
•60  Me.  8«.  It  is  the  date  of  the  filing  of  the  petition,  not  of  the  issuance  nor 
service  of  the  subpcena  that  controls.     In  re  Lewis,  1  A.  B.  R.  458  (D.  C.  N.  Y.). 

526.  In  re  Blumberg,  1  A.  B.  R.  633,  94  Fed.  476  (D.  C.  Tenn.). 
Pepperdine  v.  Bk.  of  Seymour,  10  A.  B.  R.  570  (Court  of  Appeals  St.  Louis): 

■"Under  the  interpretation  of  the  statutory  provisions  by  the  courts  of  this  State 
a  specific  lien  is  secured  from  the  moment  of  levy  by  attachment  upon  the 
property  seized,  matured  by  the  judgment,  and  the  execution  thereunder  relates 
back  to  the  time  of  the  levy,  so  that  a  sale  thereunder  passes  a  title  divested  and 
discharged  of  all  succeeding  incumbrances.  The  lien  is  created  by  the  attach- 
ment levy,  and  bears  date  thereof,  but  is  fixed  by  the  judgment." 

Nat'l  Bk.  V.  Moses,  11  A.  B.  R.  772  (Sup.  Ct.  N.  Y.) ;  In  re  Beaver  Coal  Co., 
7  A.  B.  R.  542,  113  Fed.  889  (C.  C.  A.  Ore.,  affirming  6  A.  B.  R.  404);  Owen  v. 
Brown,  9  A.  B.  R.  717,  120  Fed.  812  (C.  C.  A.  Colo.);  In  re  Blair,  6  A.  B,  R. 
206,  108  Fed.  529  (D.  C.  Mass.);  In  re  Chapman,  3  A.  B.  R.  607,  99  Fed.  395 
(D.  C.  Ga.);  In  re  Frazier  v.  Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C.  A. 
N.  Car.);  In  re  Kavanaugh,  3  A.  B.  R.  832,  99  Fed.  928  (D.  C.  Ky.) ;  Pickens  o. 
Dent,  5  A.  B.  R.  644,  106  Fed.  653  (C.  C.  A.  W.  Va.) ;  impliedly.  Bank  v.  Katz,  1 
A.  B,  R.  19  .(Superior  Ct.  Ills.) ;  impliedly,  Reid  v.  Cross,  1  A.  B.  R.  34  (Superior 
€t.  Ills.);  Taylor  v.  Taylor,  4  A.  B.  R.  211,  59  N.  J.  Eq.  86;  Doyle  v.  Heath,  4 
A.  B.  R.  705,  22  R.  I.  213. 

In  re  De  Lue,  1  A.  B.  R.  387,  91  Fed.  510  (D.  C.  Mass.):  But  perhaps  this 
case  is  based  rather  on  the  error  that  67  "f"  applies  only  to  involuntary  bank- 
ruptcies. Compare,  Peck  Lumber  Mfg.  Co.  v.  Mitchell,  1  A.  B.  R  701,  95  Fed. 
258  (Com.  Pleas  Pa.).  Compare,  Bank  v.  Elliott,  6  A.  B.  R.  409,  85  N.  W.  417, 
Compare,  analogously,  In  re  English,  10  A.  B.  R.  133  (D.  C.  N.  Y.).  In  this  case 
the  lien  was  created  more  than  four  months  prior  to  the  filing  of-  the  petition 
in  bankruptcy,  not  by  legal  p'roceedings,  but  by  the  transfer  of  an  interest  in  the 
partnership  estate. 

But  in  some  States  the  lien  has  been  held  as  not  attaching  until  judgment. 
In  such  States  a  contrary  rule,  therefore,  would  obtain;  thus  as  to  creditor's 
bills;  and  thus  as  to  attachments:  In  re  Lesser,  5  A.  B.  R.  336,  108  Fed.  201 
(C.  C.  A.  N.  Y.,  disapproved  in  In  re  Blair,  6  A.  B.  R.  206,  108  Fed.  529,  and 
reversed  by  U.  S.  Sup.  Court  in  Metcalf  u.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165); 
In  re  Johnson,  6  A.  B.  R.  202,  108  Fed.  373  (D.  C.  Vt.);  In  re  Tobias  Lesser,  & 
A.  B.  R.  326  (D.  C.  N.  Y.). 

Perhaps  these  latter  cases  are  also  to  be  considered  as  overruled  by  Metcal£ 
V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165. 
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The  lien  itself  was  obtained  when  the  levy  was  made — the  subsequent 
decree  simply  established  the  fact  that  it  was  rightly  obtained. 

Metcalf  V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165  (reversing  In  re  Lesser  Bros., 
5  A.  B.  R.  320,  which  in  turn  had  affirmed  3  A.  B.  R.  185):  "In  our  opinion 
the  conclusion  to  be  drawn  from  this  language  is  that  it  is  the  lien  created  by 
a  levy,  or  a  judgment,  or  an  attachment,  or  otherwise,  that  is  invalidated,  and 
that  where  the  lien  is  obtained  more  than  four  months  prior  to  the  filing  of 
the  petition,  it  is  not  only  not  to  be  deemed  to  be  null  and  void  on  adjudica- 
tion, but  its  validity  is  recognized.  When  it  is  obtained  within  four  months  the 
property  is  discharged  therefrom,  but  not  otherwise.  A  judgment  or  decree  in 
enforcement  of  an  otherwise  valid  pre-existing  lien  is  not  the  judgment  de- 
nounced by  the  statute,  which  'is  plainly  confined  to  judgments  creating  liens. 
If  this  were  not  so  the  date  of  the  acquisition  of  a  lien  by  attachment  or 
creditor's   bill   would   be    entirely  immaterial. 

"Moreover  other  provisions  of  the  act  render  it  unreasonable  to  impute  the 
intention  to  annul  all  judgments  recovered  within  four  months. 

"By  §  63a,  fixed  liabilities  evidenced  by  judgments  absolutely  owing  at  the 
time  of  the  filing  of  the  petition,  or  founded  upon  provable  debts  reduced  to 
;udgments  after  the  filing  of  the  petition  and  before  the  consideration  of 
application  for  discharge,  may  be  proved  and  allowed,  while  under  §  17  judg- 
ments in  actions  of  fraud  are  not  released  by  a  discharge,  and  other  parts  of 
the  act  would  be  wholly  unnecessary  if  §  67f  must  be  taken  literally." 

And  where  a  creditor's  petition  was  begun  or  levy  made  beiore  the 
passage  of  the  Bankruptcy  Act,  the  creditor's  bill  is  not  abated  nor  the  lien 
annulled ,  although  final  judgment  in  the  creditor's  bill  or  in  the  attachment 
suit,  or  in  the  suit  to  enforce  the  execution  lien,  may  not  be  rendered  until 
within  the  four  months  or  until  after  adjudication.^^? 

§  1456.  But  Where  State  Court  Attempts  Further  Distribution. — 

But  where  the  State  court  goes  further  within  the  four  months  period  than 
to  make  effectual  the  lien  obtained  by  the  legal  proceedings  prior  to  the 
four  months  period,  and  attempts  further  distribution  of  the  remaining 
assets,  a  different  question  arises. 

Compare,  In  re  English,  11'  A.  B.  R.  674,  127  Fed.  940  (C.  C.  A.  N.  Y.,  re- 
versing 10  A.  B.  R.  133).:  "As  to  the  residue  of  the  funds,  however,  in  the  hands 
of  the  state  court  receiver,  the  situation  is  different.  The  state  court  judgment 
has  settled  the  rights  of  the  contending  tenants  in  common,  and  distributed 
the  property  between  them.  The  funds  remaining  after  Anna  English  has 
had  her.  share  are  now  no  longer  undivided  property  of  tenants  in  common, 
but  have  been  held  to  belong  in  severalty  to  the  bankrupts.  So  much  of  the 
judgment  of  the  state  court  as  directs  the  distribution  of  these  funds  of  the 
bankrupts  to  their  creditors  is  void,  being  within  the  four  months.  Therefore 
the  receiver  now  holds  them  only  as  a  custodian  temporarily  until  he  can  turn 
them  over  to  the  bankrupts.  But  the  trustee  in  bankruptcy  now  stands  in  the 
[hoes  of  the  bankrupts,  and  it  is  to  him  that  they  should  be  turned  over.  And 
they  should  be  turned  over  in  their  entirety,  because  there  is  no  lien  upon 
Ihem  in  favor  of  any  creditor  which  the  bankrupt  act  respects.     There  is  no 

527.   Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165. 
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pretense  that  any  of  the  60  creditors  had  any  lien  for  his  claim  prior  to  the 
judgment  of  August  5,  1901,  and  whatever  lien  that  judgment  gave  him  was 
cut  off  a  week  later  by  the  filing  of  petition  and  the  subsequent  adjudication  of 
bankruptcy.'' 

§  1457.  Conversely,  Suit  Started  before  but  Lien  Obtained  witiiin 
Four  Months,  Lien  Falls.- — Conversely,  where  the  suit  was  started  be- 
fore the  four  months  limit,  but  the  attachment  was  obtained  within  it,  the 
attachment  falls.^^^ 

In  re  Higgins,  3  A.  B.  R.  364,  97  Fed.  775  (D.  C.  Ky.):  "There  does  not 
seem  to  me  to  be  any  sound  reason  for  supposing  that  Congress  could  have  in- 
tended to  refer  to  anything  except  the  beginning  of  that  part  of  the  proceeding 
which  secured  the  writ  under  which  there  was  a  seizure  of,  and  consequent 
lien  upon,  some  of  the  debtor's  property,  whereby  it  was  put  in  a  position  where 
,  other  creditors  could  see  that  a  lien  was  being  claimed  upon  it  to  the  exclusion 
of  their  otherwise  equal  right  to  share  in  it." 

§  1458.  Likewise  Levy  within  Four  Months  on  Judgment  Ren- 
dered before.  Annulled. — And  a  levy  of  execution  within  the  four  months 
upon  a  judgment  rendered  before  the  four  months,  is  also  annulled  ;52s 
unless  the  judgment  itself  was  a  lien,  in.  which  event  the  execution  of  the 
court's  judgment  might  not  contravene.    Sec.  67  "f."53o 

§  1459.  State  Law  Controls  as  to  Nature  of  Lien,  Time  Takes 
Effect,  Abandonment,  etc. — The  law  of  the  State  will  control  as  to  the 
nature  of  the  lien  (for  instance,  whether  it  be  a  "lien  by  legal  proceed- 
ings" or  not),  the  time  it  takes  effect  and  the  facts  sufKcient  to  constitute 
an  abandonment  or  vitiation  of  it.^^i 

528.  In  re  Friedman,  1  A.  B.  R.  511  (Ref.  N.  Y.  since  D.  J.). 

529.  Peck  Lumber  Co.  v.  Mitchell,  1  A.  B.  R.  701  (Penn.  Com.  Pleas);  In  re 
S.  Ah.  Mi.,  18  A.  B.  R.  141  (D.  C.  Hawan). 

In  re  Darwin,  8  A.  B.  R.  703  (C.  C.  A.  Tenn.) :     In  this  case  it  was  held,  tbat 

the  rule  of  the  Common  Law  prevailed— that  the  lien  of  the  execution  related 

back  to  the  teste  thereof  which  is  the  first  day  of  the  term  at  which  the  judg- 

'  ment  was  rendered;  but  that  this  fiction  might  be  rejected  when  necessary  to 

the  attainment  of  justice. 

Obiter,  possibly  contra.  In  re  Shoemaker,  7  A.  B.  R.  437,  112  Fed.  648  (D. 
C.  Va.). 

Contra,  In  re  Collins,  2  A.  B.  R.  1  (Ref.  Iowa) :  This  case  follows  the  case  of 
De  Lue,  which  was  base'd  on  a  misconception  of  §  67  "f." 

Impliedly,  contra.  White  v.  Thompson,  9  A.  B.  R.  653  (C.  C.  A.  Ala.). 

530.  Bankr.  Act,  §  67  (f) ;  analogously,  Owen  v.  Brown,  9  A.  B.  R.  717,  120 
Fed.  812  (C.  C.  A.  Colo.).  Obiter,  impliedly.  In  re  S.  Ah.  Mi.,  18  'A.  B.  R.  141 
(D.  C.  Hawaii). 

531.  See  ante,  discussion  of  nature  of  trustee's  title,  §  1139,  et  seq.  As  to  tim? 
it  takes  effect,  inferentially,  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S. 
516;  In  re  De  Lue,  1  A.  B.  R.  387,  91  Fed.  510  (D.  C.  Mass,);  Pepperdine  v.  Bank, 
10  A.  B,  R.  576  (St,  Louis  Ct.  Appeals). 

Obiter,  In  re  Shoemaker,  7  A,  B,  il,  437,  112  Fed,  648  (D.  C,  Va,) :  This  cas», 
however,  was  taken  up  with  the  question  of  comity  and  simply  held  the  rights 
were  to  be  left  to  the  State  Court  for  determination, 

Inferentially,  In  re  S,  Ah,  Mi,,  18  A,  B,  R,  140  (D,  C.  Hawaii);  contra,  In  '■e 
Darwin,  8  A,  B,  R,  703  (C,  C,  A,  Tenn,),  Compare,  Mohr  &  Sons  v.  Mattox,  12 
A,  B,  R.  333,  120  Ga,  962;  compare,  Doyle  v.  Heath,  4  A,  B,  R.  765,  22  R,  I.  213. 
Compare,  apparently  but  not  really  contra.  In  re  Engle,  5  A,  B,  R.  372,  105  Fed. 
893  (D.  C,  Pa.). 
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In  re  Thackara  Mfg.  Co.,  15  A.  B.  R.  259,  140  Fed.  136  (D.  C.  Pa.) :  "The 
question  raised  in  the  present  case  is  whether  such  a  lien,  which  would  be 
protected  if  duly  prosecuted,  has  been  abandoned  or  has  become  vacated, 
through  the  action  of  the  lien  creditor  in  issuing  an  execution,  and  allowing 
the  same  to  be  retained  by  the  sheriff  over  a  long  period  of  time,  under  an 
arrangement  with  the  debtor  by  which  the  greater  part  of  the  indebtedness 
was  gradually  liquidated;  subsequent  executions  being  in  several  cases  paid 
in   full. 

"If  the  lien  thus  obtained,  which  was  valid  in  its  inception,  continued  to  be 
valid  as  against  other  creditors,  it  is  no  doubt  protected  by  the  Bankrupt  Act 
and  the  claim  must  be  allowed,  but  the  referee  (Richard  S.  Hunter,  Esq.)  held 
it  to  be  invalid  under  the  law  of  Pennsylvania — by  which  law  it  must  be  judged 
— and  refused  to  award  priority  for  the  unpaid  balance  of  the  debt.  This  ruling 
is  now  before  the  court  on  review,  and  its  correctness  has  been  vigorously 
attacked.     I  am  of  opinion,  however,  that  the  referee  was  right." 

And  the  time  of  the  actual  creation  of  the  judgment  lien  or  of  the  levy  of 
execution  or  attachment  does  not  necessarily  control  where  the  statutes  or 
decisions  of  the  State  declare  that  the  lien  of  a  judgment  or  levy  shall  revert 
to  the  beginning  of  the  term  or  to  the  attesting  of  the  writ  or  to  some  other 
date. 

Inferentially,  but  not  necessarily  supporting  the  proposition,  In  re  Fellerath, 
2  A.  B.  R.  40,  95  Fed.  121  (D.  C.  Ohio) :  "The  first  day  of  that  term  of  court 
was  on  November  1st,  1898,  so  that  the  judgment  lien  dated  back  to  that  day, 
although  the  sheriff  could  make  no  levy  on  the  judgment  until  January  14,  1899." 

But  compare,  In  re  Engle,  5  A.  B.  R.  373  (D.  C.  Pa.) :  "The  bonds  accompany 
and  are  secured  by  a  mortgage,  and  it  is  argued  in  support  of  the  validity  of  the 
executions  that  the  lien  of  the  judgments  is  carried  back  by  the  law  of  Penn- 
.fylvania  to  the  date  when  the  mortgage  was  recorded,  and  should,  therefore, 
be  considered  as  if  the  lien  had  originated  at  that  time.  This  may  be  true  for 
certain  purposes,  but,  under  the  present  circumstances,  I  must  decline  to 
assign  a  fictitious  date  to  the  existence  of  the  lien.  It  is  no  doubt  true  that  the 
bonds  are  for  the  same  debt  that  is  secured  by  the  mortgage,  but  the  judgments 
sre  general  judgments,  capable  of  being  levied  upon  any  real  or  personal  prop- 
erty belonging  to  the  debtor,  as  well  as  upon  the  property  mortgaged,  and 
in  all  essential  respects  are  like  a  judgment  recovered  after  trial.  Their  lien, 
therefore,  must  be  considered  as  beginning,  if  at  all,  upon  the  date  of  entry." 

But  it  has  been  held  that  the  lien  of  a  levy  under  an  execution  on  an  old 
judgment  upon  property  acquired  by  the  bankrupt,  within  the  four  months 
jieriod,  while  insolvent,  is  void  under  §  67  "f"  of  the  Bankrupt  Act,  in  a 
state  where  the  rule  of  the  common  law  prevails,  that  the  lien  of  the  ex- 
ecution relates  back  to  the  test  thereof,  which  is  the  first  day  of  the  term 
at  which  the  judgment  was  rendered,  although  such  first  day  of  the  term 
was  more  than  four  months  before  the  bankruptcy.'^^ 

§  1460.  Fourth  Element  to  Nullify  Lien— Insolvency.— The  debtor 
must  have  been  insolvent  at  the  time  it  was  obtained.^^^ 

582.    In  re  Darwin,  8  A.  B.  R.  703  (C.  C.  A.  Tenn.). 

533.  Bankr.  Act,  §  67  (f) ;  Simpson  v.  VanEtten,  6  A.  B.  R.  204,  108  Fed.  199 
(D.  C.  Penn.) ;  Levor  v.  Seiter,  5  A.  B.  R;  576  (N.  Y.  Sup.  Ct.,  reversed,  on  other 
grounds,  in  8  A.  B.  R.  459,  74, N.  Y.  Supp.  499);  incidentally,  Clarke  ».  Larre- 
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§  1461.  Fifth  Element  to  Nullify  Lien  by  Legal  Proceedings- 
Debtor  Must  Eventually  Be  Adjudged  Bankrupt.— The  debtor  must 
eventually  be  adjudged  bankrupt,  else  the  lien  is  not  invalidated.  Thus,  be- 
fore adjudication,  the  lien  is  not  annulled  and  no  power  exists  to  compel 
summary  surrender  of  the  property  levied  on,  although  injunction  may  issue 
to  preserve  the  status  quo.?34  Likewise,  a  receiver  may  not,  before  adjudi- 
cation, be  required  summarily  to  surrender  the  assets  in  his  hands,  though 
the  receivership  has  been  created  within  the  four  months  preceding  the 
bankruptcy. 

Obiter,  impliedly,  In  re  Kersten,  6  A.  B.  R.  519,  110  Fed.  939  (D.  C.  Wis): 
•"The  further  question  as  to  jurisdiction  over  the  assets  of  the  bankrupts,  now 
'  in  the  possession  of  the  receiver  appointed  by  the  Circuit  Court  of  Calumet 
County,  which  is  set  up  in  a  plea  by  the  answering  creditors,  is  not  one  aflfect- 
ing  the  jurisdiction  of  the  court  to  proceed  to  an  adjudication  in  bankruptcy,  and 
cannot  be  raised  at  this  stage  of  the  proceedings,  nor  in  the  form  here  presented. 
It  is  true  that  jurisdiction  over  the  estate  of  a  bankrupt  is  essential  for  its 
•due  administration  under  the  provisions  of  the  act  of  Congress,  but  if  the 
jurisdiction  of  the  bankruptcy  court  to  that  end  is  ultimately  questioned,  the 
issue  can  arise  only  after  bankruptcy  is  adjudged  and  a  trustee  or  other  cus- 
todian is  appointed  and  qualified  to  take  possession." 

State  ex  rel  Strohl  v.  Sup.  Ct.  of  Kings  Co.,  2  A.  B.  R.  97  (Sup.  Ct.  Wash.) : 
■"It  would  seem  that  a  corporation  created  under  the  laws  of  this  State  should 
te  subject  to  the  chancery  jurisdiction  of  the  courts,  and  that  creditors  of 
■such  corporations  should  have  their  ordinary  remedies  under  existing  State 
laws  until  such  corporation  is  adjudged  a  bankrupt  under  the  law  of  Congress 
and  by  the  proper  tribunal.  Unquestionably,  upon  such  adjudication  the  power 
•of  the  State  court  to  further  proceed  ceases." 

Thus,  likewise,  liens  by  legal  proceedings  upon  an  individual  partner's 
property  obtained  by  an  individual  creditor  are  not  nullified,  where  the 
'(jartnership  is  adjudicated  bankrupt  but  the  partner  is  not  adjudicated  bank- 
rupt as  an  individual.^^^ 

•more,  9  A.  B.  R.  476,  188  U.  S.  486;  impliedly,  Hardt  v.  Schuylkill,  etc.,  Co.,  8 
A.  B.  R.  481,  74  N.  Y.  Supp.  549;  In  re  Collins,  3  A.  B.  R.  1  (Ref.  Iowa):  In- 
solvency, however,  admitted  by  agreement  of  parties. 

As  to  What  Constitutes  Insolvency,  "Fair  Valuation,''  etc.,  and  the  Time  the 
Insolvency  Is  to  Be  Taken,  see  ante,  "Sixth  Element  of  a  Preference,"  §  1343, 
et  seq. 

Adjudication  of  Bankruptcy  as  Proof  of  Insolvency. — The  adjudication  ol 
bankruptcy  itself  is  proof  of  insolvency  if  based  on  an  act  of  bankruptcy  in- 
volving insolvency  at  the  date  of  the  levy,  Levor  v.  Seiter,  5  A.  B.  R.  576,  69  N. 
Y.  Supp.  987  (reversed,  on  other  grounds,  in  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499). 
See  also,  post,  §  1776. 

In  re  Friedman,  1  A.  B.  R.  510  (Ref.  N.  Y.) :  "*  *  *  it  is  essential  that  the 
bankrupt  should  be  insolvent  at  the  time'  the  attachment  is  levied." 

534.  See  post,  "On  Adjudication,  Invalidating  of  Lien  Relates  Back,  etc.," 
■§  1467. 

535.  Contra,  and  that  assignee  of  individual  may  be  ordered  summarily  to 
surrender  assets:  In  re  Stokes,  6  A.  B.  R.  263,  106  Fed.  313  (D.  C.  Penn.). 
And  this  Is  so  notwithstanding  the  partnership  bankruptcy  draws  in  the  in- 
dividual estates  of  the  members  even  though  they  be  not  adjudged-  bankrupt 
individually. 
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The  lien  is  not  invalidated  by  the  mere  filing  of  the  petition.  It  is  null 
j.nd  void  only  "in  case  the  debtor  be  adjudged  bankrupt/'^se 

§  1462.  Invalidity  of  Liens  by  Legal  Proceedings  Ultimately  Rests 
on  Basis  of  Preference.— Upon  reflection,  it  becomes  evident  that  the- 
invalidity  of  such  liens  rests  on  almost  the  same  basis  as  the  voidability  of 
preferences. 

In  re  Kenney,  5  A.  B.  R.  357,  105  Fed.  897  (C.  C.  A.  N.  Y.,  affirmed,  on- 
other  grounds,  in  Clarke  v.  Larr'emore,  188  U.  S.  486):  "There  can  be  na 
doubt  that  it  was  the  intention  of  Congress  by  this  section  to  prohibit  creditors 
of  a  bankrupt  from  obtaining  preferences  over  other  creditors,  as  the  result  of 
i.ny  legal  proceedings  against  him,  during  the  period  of  four  months  prior  to  the 
filing  of  the  petition;  and  apt  words  are  used  to  express  that  intention.  The 
property  of  the  bankrupt  is  safeguarded  against  all  such  proceedings  by  the 
vrovisions  that  such  of  thern  as  would  ordinarily  be  liens  against  such  bankrupt, 
fthall  be  deemed  null  and  void,  and  the  property  wholly  discharged  and  re- 
leased from  the  same.  A  broad  and  liberal  construction  of  the  section  should' 
be  adopted  if  necessary  to  effect  this  intent,  but  no  strained  construction  is. 
necessary  in  the  face  of  language  so   comprehensive." 

First  Nat'l  Bk.  v.  Staake,  15  A.  B.  R.  645,  202  U.  S.  141:  "If  the  interest  of 
Eaird  in  this  property  were  sold  solely  for  the  benefit  of  the  attaching  credit- 
ors, it  would  obviously  result  in  a  preference  to  those  creditors  over  the  general- 
creditors  of  his  estate,  and  in  fraud  of  the  Bankruptcy  Act,  which  is  designed. 
to  secure  equality  among  all  creditors,'' 

In  re  Tune,  8  A.  B.  R.  291,  115  Fed.  906  (D.  C.  Ala.):  "The  main  reason. 
tor  the  four  months  provision  was  to  prevent  the  race  by  creditors  to  seize  the 
estate  of  the  insolvent  when  it  is  found  that  he  is  in  failing  circumstances  and 
to  prevent  the  preferences  which  would  follow  if  liens  and  attachments  were 
allowed  during  that  period." 

In  the  case  of  legal  liens  to  be  sure,  it  is  not  necessary  to  prove  that  the 
judgment  lien  was  obtained  by  a  creditor — as  the  term  creditor  is  used  in 
bankruptcy — a  judgment  lien  obtained  by  anyone  being  equally  void ;  nor  is 
it  necessary  to  prove  that  the  effect  of  the  enforcement  of  the  lien  would 
be  to  give  such  a  one  a  greater  percentage  of  his  claim  than  some  one  else ; 
nor  is  it  necessary  to  prove  the  lienholder  had  reasonable  cause  for  believing 
anything — beliefs  and  intents,  in  short,  cutting  no  figure  in  considering  the 
mvalidity  of  legal  liens.^s''' 

Yet  the  theoretical  basis  of  the  invalidity  of  legal  liens  is  the  same  as  that 
of  the  voidability  of  preferences — protection  of  the  trust  fund  belonging  tO' 
all  the  creditors,  so  that  the  maxim,  "Equality  is  equity"  may  have  full  sway. 

In  re  Richards,  3  A.  B.  R.  153,  96  Fed.  935  (C.  C.  A.  Wis,):  "It  asserts  the 
principle  that,  as  between  creditors,  "equality  is  equity"  and  that  the  race  of 
diligence  must  cease,  with  respect  to  Ifegal  proceedings  against  a  person  who- 

5S8.   Bankr.  Act,  §  67  "f." 

537.  In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C.  A.  Wis,);  In  re  Baird^ 
11  A.  B.  R.  435  (D.  C.  Va.'). 
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IP  insolvent,  at  the  commencement  of  four  months  preceding  the  filing  of  the 
jjetition." 

In  re  Baird,  11  A.  B.  R.  437  (D.  C.  Va.) :  "While  the  State  law  gives  to 
liiligent  creditors  who  attach  a  priority  of  payment— a  preference — over  those 
who  do  not  attach,  it  is  beyond  dispute  that  the  intent  of  the  Bankrupt  Law 
(except  as  to  rights  gained  more  than  four  months  before  the  filing  of  the 
X.etition  in  bankruptcy)  is  just  the  reverse.  The  intent  of  the  latter,  except 
as  aforesaid,  is  to  pro  rata  all  available  assets,  and  to  prevent  any  priority  of 
payment  being  obtained  by  any  creditor  within  the  four  months,  whether  by 
consent  of  the  debtor  or  by  the  diligence  of  the  creditor." 

Nevertheless  the  operation  of  §  67  (f)  is  rK>t  confined  to  lieas  that  create 
a  preference.^38 

§  1463.  Clause  "f"  of  §  67  Supersedes  Clause  "c"  Where  in  Con- 
flict..— Clause  "f"  of  §  67  supersedes  clause  "c"  of  the  same  section,*^* 
■wherever  they  are  in  conflict. 

In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C.  A.  Wis.):  "These  two  sub- 
•divisions,  'c'  and  'f,'  in  our  judgment,  are  plainly  antagonistic  and  irreconcilable. 
The  former  saves  a  lien  obtained  through  legal  proceedings  begun  within  four 
months,  unless  it  was  obtained  and  permitted  while  the  debtor  was  insolvent, 
<r  the  creditor  had  reasonable  cause  to  believe  such  insolvency,  or  the  lien 
was  sought  and  permitted  in  fraud  of  the  provisions  of  the  act.  The  question 
•of  the  pecuniary  condition  of  the  debtor  and  knowledge  upon  the  part  of  the 
creditor  are  influential  in  determining  the  validity  of  the  lien  so  obtained.  But 
.subdivision  'f  is  broader  in  its  scope,  and  avoids  all  liens  obtained  thI^ough 
Jcgal  proceedings  within  the  time  stated  against  a  person  who  is  insolvent, 
within  the  meaning  of  the  subdivision,  irrespective  of  knowledge  on  the  part 
-of  the  creditor  of  the  fact  of  insolv.ency,  and  irrespective  of  the  question  whether 
the  obtaining  of  the  lien  was  in  any  way  suffered  and  permitted  by  the  debtor. 
It  avoids  all  liens  obtained  through  legal  proceedings  against  a  person  who  is 

538.  See  ante,  this  subdivision,  paragraph,  §  1431. 

539.  Bankr.  Act  §  67  (c) :  "A  lien  created  by  or  obtained  in  or  pursuant  to 
any  suit  or  proceeding  at  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession,  which  was  begun  against  a  person  within 
four:  months  before  the  liling  of  a  petition  in  bankruptcy  by  or  against  such 
person  shall  be  dissolved  by  the  adjudication  of  such  person  to  be  a  bankrupt 
if  (1)  it  appears  that  said  lien  was  obtained  and  permitted  while  the  defendant 
was  insolvent  and  that  its  existence  and  enforcement  will  work  a  preference, 
■or  (2)  the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to  be- 
heve  the  defendant  was  insolvent  and  in  contemplation  of  bankruptcy,  or  (3) 
Ihat  such  lien  was  sought  and  permitted  in  fraud  of  the  provisions  of  this  Act; 
■or  if  the  dissolution  of  such  lien  would  militate  against  the  best  interests  of  the 
•estate  of  such  person  the  same  shall  not  be  dissolved,  but  the  trustee  of  the 
estate  of  such  person,  for  _the  benefit  of  the  estate,  shall  be  subrogated  to  the 
rights  of  the  holder  of  such  lien  and  empowered  to  perfect  and  enforce  the  same 
in  his  name  as  trustee  with  like  force  and  effect  as  such  holder  might  have  done 
had  not  bankruptcy  proceedings  intervened  " 

In  re  Tune,  8  A.  B.  R.  285,  115  F.ed.  906  (D.  C.  Ala.) ;  impliedly,  Bear  v.  Chase, 
■3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C.) :  compare.  In  re  Hopkins,  1  A.  B.  R. 
.209. (Ref.  Ala.),  where  clause  67  (c)  is  held  to  apply  to  "new"  liens  created  by 
legal  proceedings.  Also,  for  peculiar  but  e:  oneous  construction,  see  In  re 
Collins,  2  A.  B.  R.  1  (Ref.  Iowa),  begun  within  the  four  months  period  while 
clause  67  (f)  applies  to  liens  created  within  the  four  months  on  old  proceedings 
instituted  before  that  time.  This  construction  was  rejected:  In  re  Friedman,  1 
A.  B.  R.  510  (Ref.  N..  Y.). 
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insolvent  within  four  naonths  before  the  filing  of  the  petition.  We  are  unable- 
to  reconcile  these  provisions.  They  are  broadly  and  clearly  in  antagonism. 
It  IS  a  question,  therefore,  how  they  may  be  reconciled,  for  that  is  impossible. 
The  question  is,  which  shall  prevail?  The  rule  in  such  cases  is  stated  by 
Puffendorf  (Potter,  Dwar.  St.  [Ed.  1871]  p.  132):  '"When  we  meet  with  a 
seeming  repugnancy  in  the  .terms,  conjectures  are  necessary  to  work  out  the 
genuine  sense,  by  reconciling  it,  if  it  is  possible,  to  those  terms  that  seem  to  be 
repugnant.  But,  if  there  be  a  clear,  evident  repugnancy,  the  b.tter  vacates  the 
former.    This  role  applies  to  the  making  of  laws,  wills'  and  contracts.' 

"Under  this  rule,  subdivision  'f  must  control,  and  we  find  confirmation  of  the 
justice  of  this  rule  in  the  history  of  this  act.  Two  bills  in  bankruptcy  were 
presented  to  Congress;  one  to  the  Senate  and  one  to  the  House  of  Representa- 
tives. They  were  broadly  divergent  in  spirit.  One  was  supposed  to  be 
largely  in  the  interest  of  the  creditor;  the  other  largely  in  the  interest  of  the 
debtor.  Subdivision  'c'  of  §  67  was  contained  in  the  House  bill;  subdivisioa 
'f  was  contained  in  the  Senate  bills.  The  two  houses  were  at  disagreement 
respecting  these  bills,  and  the  matter  was  referred  to  a  conference  committee 
of  the  two  houses  near  the  end  of  the  session,  resulting  in  the  incorporation, 
into  the  House  bill  of  subdivision  'f,'  which  was  in  the  Senate  Bill.  Mr.  Hen- 
derson, in  presenting  the  conference  report  to  the  House,  stated  that  subdi- 
vision 'f,'  was  incorporated  into  the  bill  to  strengthen  the  bill.  31  Congressionat 
Record,  pt.  7,  p.  6428,  June  28,  1898.  The  confusion  results  from  the  omission 
of  the  conference  committee  to  modify  the  language  of  subdivision  'c,'  or  to- 
strike  it  out  altogether;  but  the  passage  of  the  bill  by  the  House  with  subdi- 
vision 'f,'  contained  in  it,  after  this  report  of  the  conference  committee,  must 
be  taken  as  an  indication  of  the  will  of  the  lawmaking  power  that  the  provi- 
sions of  subdivision  'f  shall  prevail,  notwithstanding  anything  antagonistic  to 
them  previously  found  in  the  act.  We  are  of  opinion,  therefore, 
under  the  rule  stated,  corroborated  and  justified  by  the  action  of  Congress, 
;hat  the  provisions  of  subdivision  'f  must  prevail  over  those  of  subdivision  'c,' 
and  that  all  liens  obtained  through  legal  proceedings  within  the  time  stated 
against  a  person  who  is  insolvent,  and  irrespective  of  any  sufferance  or  per- 
mission thereof  by  the  debtor  and  of  any  knowledge  by  the  creditor  of  the- 
debtor's  insolvency,  are  avoided  if  that  subdivision  can  be  held  to  apply  to 
voluntary  proceedings  in  bankruptcy,  and  if  another  objection,  hereinafter 
considered,   is  unavailing." 

In  re  Rhodes,  3  A.  B.  R.  380  (D.  C.  Pa.):  '•  *  *  *  under  the  rule  that 
when  there  is  a  clear  and  evident  repugnancy  between  two  classes  of  the 
same  statute,  the  latter  vacates  the  former." 

Since  clause  "i"  covers  in  great  part  the  same  transactions  and  is  broader 
than  clause  "c,"  clause  "c"  need  not  be  considered  here  further  than  simply 
to  observe  that  the  persistence  of  both  these  clauses  indicates  the  conflict 
that  wages  all  through  the  law  between  the  two  different  theories  that 
struggled  for  supremacy  in  the  framing  of  the  law.  The  first  theory — that 
embodied  in  clause  "c" — introduced  the  element  of  intent  and  knowledge,: 
■whilst  the  other  theory — that  embodied  in  clause  "f" — cast  aside  all  con- 
sideration of  the  intent  with  which  a  preference  was  given  or  received  and 
nlade  the  result  of  the  transaction  the  real  test,  that  is  to  say,  made  its  effect 
upon  the  trust  fund  the  test — as  to  whether  the  shares  of  the  other  creditors 
were  going  to  be  made  less  by  the  transaction  than  was  proportionate. 
Clause  "c,"  makes    the   invalidity   depend   upon   the   knowledge  of   the 
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creditor  as  to  its  working  a  preference  or,  at  any  rate,  upon  the  debtor's 
"permitting"  of  the  Hen.^^o 

Nevertheless,  clause  (c)  is  not  to  be  entirely  disregarded,  for  it  is  still 
part  of  the  statute.^*!  And  it  is  upon  this  clause,  no  doubt,  that  the  super- 
seding of  the  custody  of  the  State  courts  rests  in  cases  of  assignments 
for  the  benefit  of  creditors,  receiverships,  etc.,^*^  and  it  is  rather  under  this 
section  than  under  §  67  "f"  that  such  general  assignments,  receivership,  etc., 
within  the  four  months,  are  to  be  declared  null  and  void  as  liens  by  legal 
proceedings,  since  §  67  "f"  requires  insolvency  to  exist  as  an  essential,  ele- 
ment to  the  nullification;  whilst  §  67  "c"  would  not  so  require  but  would 
declare  such  assignments,  receiverships,  etc.,  within  the  four  months,  abso- 
lutely null  and  void,  as  being  sought  and  permitted  in  fraud  of  the  pro- 
visions of  this  Act.*** 

§  1464.  Clause  "f"  Applies  to  Voluntary  Bankruptcies  as  Well  as 
to  Involuntary. — Clause  "i"  applies  to  voluntary  bankruptcies  as 
well  as  to  involuntary  bankruptcies,  notwithstanding  it  refers  in 
its  mere  wording  only  to  cases  where  a  petition  is  filed  "against"  a  per- 
son ;5**  for  clause  (1)  of  §  1  says:  "A  person  'against'  whom  a  petition  has 
been  filed  shall  include  a  person  who  has  filed  a  voluntary  petition." 

§  1465.  Does  Not  Impair  Obligations  of  Contract  nor  Divest 
Vested  Rights. ^ — Clause  "f"  does  not  impair  the  obligation  of  a 
contract  nor  dives-t  the  attaching  creditor  of- a  vested  right.^*^ 

540.  In  re  Arnold,  3  A.  B.  R.  180   (D.  C.  Ky.);  compare,  In  re  Burrus,  3  A." 

B.  R.  296,  97  Fed.  926  (D.  C.  Va.). 

541.  Compare  reference  thereto.  First  Nat'l  Bk.  v.  Staake,  15  A.  B.  R.  642, 
202  U.  S.  141. 

542.  See  discussion,  post,  §  1603,  et  sea. 

543.  In  re  Gutwillig,  1  A.  B.  R.  392,  92  Fed.  337  (C.  C.  A.  N.  Y.). 

544.  Peck  Lumber  Co.  v.  Mitch^ell,  1  A.  B.  R.  701  (Penn.  Com.  Pleas);  Brown 
V.  Case,  6  A.  B.  R.  744,  61  N.  E.  279  (Mass.  Sup.  Jud."  Ct.);  Mencke  v.  Rosenberg, 
9  A.  B.  R.  323,  202  Pean.  St.  131;  In  re  Benedict,  8  A.  B.  R.  463  (Sup.  Ct.  N.  Y.); 
Ill  re  Richards,  2  A.  B.  R.  518  (affirmed  in  3  A.  B.  R.  145,  C.  C.  A.  Wis.,  96  Fed. 
935);  McKenney  v.  Cheney,  11  A.  B.  R.  54,  118  Ga.  387;  Mohr  &  Sons  v.  Matto.-c, 
12  A.  B.  R.  332  (Sup.  Ct.  Ga.) ;  In  re  Blair,  6  A.  B.  R.  206  (D.  C.  Mass.,  disap- 
proving In  re  De  Lue,  1  A.  B.  R.  387,  91  Fed.  510) ;  In  re  Vaughan,  3  A.  B.  R. 
363,  97  Fed.  560  (D.  C.  N.  Y.) ;  In  re  Lesser,  3  A.  B.  R.  815,  100  Fed.  433  (D. 
C);  In  re  McCartney)  6  A.  B.  R.  367,  109  Fed.  621  (D.  C);  Jones  v.  Stevens,  94 
Me.  582,  48  Atl.  170,  5  A.  B.  R.  571;  obiter.  In  re  Higgins,  3  A.  B.  R.  367   (D. 

C.  Ky.) ;  In  re  Dobson,  3  A.  B.  R.  420  (D.  C.  Ills.) ;  In  re  Fellerath,  2  A.  B.  R. 
40,  95  Fed.  121  (D.  C.  Ohio) ;  In  re  Brown,  1  A.  B.  R.  107,  91  Fed.  359  (D.  C. 
Oregon);  In  re  Friedman,  1  N.  B.  N.  208;  Mfg.  Co.  v.  Mitchell,  1  N.  B.  N.  262; 
obiter,  Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C);  Doyle  v. 
Heath,  4  A.  B.  R.  705,  22  R.  I.  ai3. 

Contra,  In  re  De  Lue,  1  A.  B.  R.  387,  9.1  Fed.  510  (D.  C„  disapproved  in  In  re 
Blair,  6  A.  B.  R.  206,  and  in  Brown  v.  Case,  6  A.  B,  R.  744,  Supreme  Jud.  Ct. 
Mass.);  also,  contra,  In  re  Easley,  1  A.  B.  R.  715,  93  Fed.  419  (D.  C,  disaj)- 
proved  in  Brown  v.  Case,  6  A.  B.  R.  744,  Supreme  Jud.  Ct.  Mass.);  also,  costra, 
In  re  O'Connor,  95  Fed.  943  (D.  C,  disapproved  in  Brown  v.  Case,  6  A.  B.  R. 
?44,  Supreme  Jud.  Ct.  Mass.);  also,  contra.  In  re  Cottins,  2  A.  B.  R.  1  (Ref. 
Iowa,  disapproved  in  McKennev  v.  Cheney,  It  A.  B.  R.  58,  118  Ga.  387). 

645.  Wood  V.  Carr,  10  A.  B.  R.  577  (Ky.  Court  of  App.). 
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§  1466.  Operates  Only  on  Liens  Obtained  before  Piling  of  Petition. 

—Clause  "i"  avoids  only  liens  obtained  before  the  filing  of  the  petition, 
and  does  not  affect  those  sought  to  be  obtained  afterwards.  The  latter  are 
lo  be  reached  in  other  ways,  if  at  all.s*® 

In  re  Engle,  5  A.  B.  R.  373,  105  Fed.  893  (D.  C.  Pa.):  "I  do  not  think  that 
dause  'f  of  §  67  applies  to  judgments  entered  after  the  adjudication.  It  seems 
clear  to  me  that  this  clause  refers  entirely  to  judgments  and  other  liens  obtained 
Tvithin  four  months  preceding  the  filing  of  the  petition;  and,  indeed,  I  do  not 
find  any  provision  in  the  act  dealing  with  the  lien  of  judgments  entered  after 
the  proceeding  in  bankruptcy  has  been  begun.  The  reason  for  this  apparent 
omission  may  be  found  in  the  fact  that  §  70  expressly  provides  that,  after  the 
trustee  has  b«en  appointed,  the  title  to  the  bankrupt's  property  shall  vest  in 
him  as  of  the  date  of  the  adjudication;  and  while  it  is  true  that  during 'the 
interval  between  the  adjudication  and  the  appointment  of  the  trustee  the  title 
to  the  property  remains  in  the  bankrupt,  it  is  a  title  liable  to  be  devested  upon 
the  appbiatment  of  a  trustee,  and  a  title  upon  which  no  permanent  lien  can  be  ac- 
quired. It  may  have  been  though  unnecessary  therefore,  to  pay  any  atten- 
tion to  what  must  be  an  unavailing  eilort  to  obtain  a  lien.  A  similar  view 
concerning  the  scope  of  §  67f  has  been  expressed  in  the  Supreme  Court  of 
New  Jersey.  Kinmouth  v.  Breautigam,  4  Am.  B.  R.  344,  46  Atl.  769.  I  hafve 
been  speaking  ofvoluntary  bankruptcy  merely.  In  a  case  of  involuntary  bank- 
rriptcy  a  question  might'  be  presented  concerning  the  lien  of  a  judgmg'At  entered 
after  the  filing  of  the  petition,  but  before  the  entry  of  adjudication,  and  this 
auestion  I  have  not  considered." 

§  1467.  On  Adjudication,  Invalidating  of  Lien  Relates  Back  to 
Inception  of  Lien. — The  invalidity  relates  back  to  the  inception  of  the 
lien,  so  that,  for  all  purposes,  the  lien  may  be  said  never  to  have  existed."*^ 

Mohr  &,  Sons  v.  Mattox,  12  A.  B.  R.  332  (Sup.  Ct.  Ga.):  "The  adjudication 
cf  the  defendant  as  a  bankrupt  on  a  petition  filed  within  four  months  of  the 
entering  of  the  judgments  rendered  the  judgments  null  and  void,  and  the 
nullity  and  invalidity  related  back  to  the  time  of  entry  of  the  judgments,  and 
effected  them  and  all  subsequent  proceedings." 

Thus,  a  sheriff  may  not  be  mulcted  by  an  execution  creditor  for  failure 
to  proceed  w^ith  diligence  to  realize  upon  an  execution,  where  the  execution 
debtor  subsequently  goes  into  bankruptcy  within  the  four  months,  although 
had  he  proceeded  with  diligence,  he  might  have  made  the  money  on  his  ex- 
ecution and  safely  turned  it  over  to  the  execution  creditor  before  the  bank- 
ruptcy. 

Mohr  &  Sons  v.  Mattox,  12  A.  B.  R.  333  (Sup.  Ct.  Ga.,  distinguish- 
ing Levor  v.  Seiter,  8  A.  B.  R.  459;  also,  McKenney  v.  Cheney,  11  A.  B.  R.  54): 
•■The  judgment  creditor,  obtains  "his  lien  subject  to  its  being  defeated  if  the 
defendant  is  adjudicated  a  bankrupt  upon  a  petition  filed  within  four  months 
irom  the  entry  of  judgment.  It  was  not  the  laches  of  the  sheriflf  which  caused 
the  movants  to  lose  their  rights  under  their  judgment,  but  the  bankruptcy  law, 
which  nullified  their  lien." 

546.  Contra,  St.  Cyr  v.  Daignault,  4  A.  B.  R.  638,  103  Fed.  854  (D.  C.  Vt); 
compare,  Kinmouth  v.  Braeutigam,  10  A.  B.  R.  83,  6S  N.  J.  Eq.  103;  apparent 
instance,  Evans  v.  Stalls,  11  A.  B.  R.  182  (Minn.).    See  ante,  §  1452. 

647.    Clarke  v.  Larremore,  9  A.  B.  R.  478,  188  U.  S.  486. 
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§  1468.  Lien  Absolutely  Void  and  Palls  of  Itself.— The  lien  falls  of 
itself  and  becomes  null  and  void  witliout  the  necessity  of  bringing  an  action 
to  annul  it.  It  is  ipso  facto  void.  In  other  words,  it  is  absolutely  void, 
not  simply  voidable.^** 

Schmilovitz  v.  Bernstein,  5  A.  B.  R.  265  (Sup.  Ct.  R.  I.) :  "It  was  conceded 
in  the  argument  of  the  case,  and  it  is  well  settled  by  adjudications  under  the^ 
Bankrupt  Act  of  1867,  that  an  attachment  on  mesne  process  made  within  four 
months  before  the  commencement  of  proceedings  under  the  United  States  Bank- 
lupt  Act  by  or  against  the  defendant  in  an  action  in  a  State  court  was  dis- 
>olved  ipso  tacto  by  the  bankruptcy  proceedings.  *  *  *  The  provisions  of 
the  Act  of  1898  have  the  same  effect  with  respect  to  attachments  by  mesne 
process,  and  work  the  dissolution  of  other  specified  liens  as  well." 

In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.).:  "There  is  no  longer  any 
fight  of  possession  in  the  officer  of  the  State  Court  who  then  holds  merely  as 
l-ailee  for  the  person  rightfully  entitled  to  -possession,  and  becomes  a  tres- 
passer if  he  fails  to  deliver  on  proper  demand." 

In  re  Beats,  8  A.  B.  R.  639,  116  Fed.  53»  (-D.  C.  Ind.) :  "The  moment  that 
Thomas  C.  Beats  was  adjudged  a  bankrupt,  the  statute  operated  ex  proprio 
vigore  to  nullify  and  render  void  the  judgment  set  up  in  the  answer  of  the 
Pennsylvania  Companyi  and  to  wholly  release  and  dischacge  th,e  debt  due  the 
bankrupt  from  such  judgment.  On  what  principle  can  this  court  hold  the 
"judgment  to  be  of  an^'  fbrce  and  effect  in  the  face  of  a  valid  statute  which 
declares  such  a  judgment  to  be  a  nullity?  The  adjudication  under  this 
statute  wipes  out  the  judgment  of  the  justice  as  effectually  as  though  it  never 
existed,  and  releases  and  discharges  the  debt  due  the  bankrupt  from  the  gar- 
nishee judgment  as  completely  and  effectually  as  would  a  formal  release 
executed  by  the  judgment  plaintiff.  In  obedience  to  the  positive  mandate  of 
the  statute,  the  court  must  deem  the  attachment  null  and  void,  and  the  wages 
<iue  the  bankrupt  wholly  released  and  discharged  from  the  same.  It  is  too 
firmly  settled  to  be  open  to  doubt  that,  if  a  garnishee  pays  over  money  on  a  void 
judgment,  he  must  bear  the  loss.  He  will  not  be  heard  to  say  that  he  paid  it 
in  obedience  to  a  void  judgment  after  notice'  and  knowledge  that  the  judgment 
lias  been  rendered  null  and  void  by  operation  of  law.  The  adjudication  having 
rendered  the  judgment  against  the  bankrupt  and  the  Pennsylvania  Company 
null  and  void,  it  must  be  treated  as  a  nullity  whenever  and  wherever  drawn  in 
question,  either  in  a  direct  or  in  a  collateral  proceeding.  Here  the  judgment  is 
•drawn  in  question  collaterally,  and  its  nullity  results  from  the  subsequent 
adjudication  by  this  court  of  Thomas  C.  Beats  as  a  bankrupt." 

Laches,  therefore,  cannot  be  urged  as  against  the  trustee. 

Hardt  v.  Schuylkill  Plush  &  Silk  Co.,  8  A.  B.  R.  479,  69  App;  Div.  90,  74  N. 
Y.  Supp.  549:  "I  know  of  no  laches  on  the  part  of  the  trustee  that  would  make 
this  attachment  valid,  which  is  made  void  by  the  provision  of  the  Bankrupt 
Act." 

§  1469.   Nevertheless  Creditors  Not  to  Sit  by,  Else  Estopped. — 

Nevertheless  it  would  hardly  be  the  law  that  creditors  could  sit  by,  and, 

548.  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  C.  N.  Y.);  Mohr  &  Sons 
V.  Mattox,  12  A.  B.  R.  332  (Sup.  Ct.  Ga.);  In  re  Richards,  2  A.  B.  R.  506  (D.  C. 
N.  Car.);  In  re  Jennings,  8  A.  B.  R.  365  (Ref.  N.  Y.) ;  inferentially,  Bear  &  Co. 
».  Chase.  3  A.  B.  R.  746.  99  Fed.  920   fC.  C.  A.  S.   C.I. 
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^dthout  bringing  to  the  officer's  attention  the  fact  of  the  filing  of  the  bank- 
ruptcy petition,  permit  him  to  pay  over  the  proceeds  of  an  execution  sale 
to  the  execution  creditor. 

§  1470.  Requisite  to  Brings  Situation  to  Notice  of  Court  or  Officer 
Seeking  to  Enforce  Lien. — However,  in  practice  it  will  be  found  that, 
while  it  is  not  necessary  to  institute  an  action  to  annul  the  lien,  it  is  usually 
necessary,  and  is  certainly  proper,  to  institute  proceedings  of  some  kind,  to 
bring  the  matter  to  the  notice  of  the  court  or  officer  in  charge.^* 

§  1471.  May  Come  into  Court  Where  Lien  Obtained  and  Ask  for 
Surrender. — Thus,  the  trustee  in  bankruptcy  may  come  into  the  case  where 
the  lien  was  obtained  and  ask  the  court  there  for  the  surrender  of  the 
property.55" 

Hardt  v.  Schuylkill,  etc.,  Co.,  8  A.  B.  R.  481,  74  N.  Y.  Supp.  549:  "Although 
by  the  express  provision  of  the 'statute  the  attachment  is  to  be  deemed  null 
and  void  and  the  property  affected  by  the  attachment  deemed  wholly  discharged 
c.nd  rfeleased  from  the  same,  we  agree  with  the  court  below  that  it  was  the  proper 
practice  to  apply  to  the  court  for  an  order  formally  discharging  the  attachment 
and  releasing  the  goods  of  the  bankrupt  from  the  levy.  Certainly  the  sheriff 
eould  not  be  required  to  assume  the  responsibility  of  releasing  a  levy  valid  but 
for  the  adjudication  of  bankruptcy.  It  is  the  duty  of  the  court,  upon  these  facts 
being  called  to  its  attention,  to  vacate  the  attachment  and  remove  the  lien  so 
that  the  trustee  in  bankruptcy  can  take  the  proper  proceedings  to  recover  the 
property  of  the  bankrupt's   estate." 

In  re  Lesser  Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N.  Y.,  reversed,  on  other  grounds, 
sub  nom.  Metcalf  v.  Barker,  187  U.  S.  165) :  "Inasmuch  as  the  fund  was  in  the 
custody  of  the  State  court  and  had  been  in  such  custpdy  prior  to  the  institution 
of  the  proceedings  in  bankruptcy,  it  was  proper  to  make  no  order  in  regard  to  the 
action  of  that  court,  but  to  direct  the  trustee  in  bankruptcy  to  apply  to  it 
for  its  order  upon  the  receivers  to  make  payment  to  him." 

§  1472.  Comity  Requires  Resort  First  to  Court  Wherein  Lien  Ob- 
tained.— Comity  requires  that  resort  be  first  had  to  the  State  Court 
wherein  the  proceedings  involving  the  lien  are  pending.^^i 

Obiter,  Scheyer  v.  Book  Co.,  7  A.  B.  R.  390,  113  Fed.  407  (C.  C.  A.  Ga.)r 
"In  opposition  to  the  adjudication,  it  has  been  very  vigorously  insisted  in 
this  court  that  the  adjudication  in  bankruptcy  should  not  be  rendered,  because 

549.  Hardt  v.  Schuylkill  Silk  Co.,  8  A.  B.  R.  481,  74  N.  Y.  Supp.  549. 

550.  Instance,  In  re  Benedict,  8  A.  B.  R.  463,  75  N.  Y.  Supp.  165  (N.  Y. 
Sup.  Ct). 

551.  Impliedly,  In  re  Shoemaker,  7  A.  B.  R.  437,  112  Fed.  648  (D.  C.  Va.)r 
"Solely  on  the  ground  that  the  State  court  had  acquired  jurisdiction  of  the 
subject  matter  of  this  controversy  prior  to  the  institution  of  the  bankruptcy 
proceedings,  comity  requires  that  this  court  should  decline  to  enjoin  the  officer 
of  that  court." 

Compare,  In. re  Lengert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  927  (D.  C.  N. 
Y  )  ■  In  re  Hanks,  2  A.  B.  R.  634  (D.  C.  Ala.) ;  impliedly,  Maurau  v.  Carpet 
Lining  Co.,  6  A.  B.  R.  734,  50  Atl.  (R.  I.)  331;  Wilson  v.  Parr,  8  A.  B.  R.  234,  115- 
Ga.  629;  (1867)  Ex  parte  Waddell,  Fed.  Cas.. 17,027. 
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the  State  Chancery  Court,  through  its  receiver  and  under  the  judgment  of 
dissolution,  has  taken  possession  of, all  the  property  of  the  corporation,  and  that 
by  reason  of  the  comity  which  does  and  ought  to  prevail  between  courts  of  the 
?tates  and  courts  of  the  United  States,  the  adjudication  in  bankruptcy  can 
result  in  no  administration  or  other  beneficial  effect.  For  the  purposes  of  this- 
case,  we  may  concur  with  the  learned  counsel  in  his  views  on  this  matter  of 
comity,  but  we  are  of  opinion,  notwithstanding,  that  the  petitioning  creditors, 
j-ave  the  right  to  have  their  insolvent  debtor  adjudged  a  bankrupt,  if-  for  no 
other  reason  still  for  the  purpose  of  insisting  upon  the  application  of  the 
[revisions  of  the   Bankrupt  Law  annulling  preferences   in  certain   cases. 

"Section  67f  of  the  act  of  1898  reads;    *    *    * 

"Even  if  the  State  court  shall,  on  proper  application,  refuse  to  deliver  over 
the  estate  of  the  corporation  to  the  trustee  in  bankruptcy,  which  may  be 
properly  requested  of  the  State  court  by  the  trustee  on  the  ground  that,  under 
the  Bankrupt  Law  of  the  United  States,  which  is  paramount  to  the  Insolvency 
and  Liquidation  Laws  of  the  State  of  Alabama,  the  bankruptcy  court  has  ex- 
clusive jurisdiction  in  the  administration  and  settlement  of  the  bankrupt's 
estate,  stilt  the  trustee  may  intervene  in  said  proceedings  in  the  State  court,  and 
pray  that  the  provisions  of  the  Bankrupt  Law  applicable  to  the  administration 
if  the  estate, of  the  insolvent  and  defunct  corporation  shall  be  applied  in  behalf 
tf  the  general  creditors,  and  thereby  procure  a  ruling  in  the  State  court  an- 
nulling the  pieferences  herein  complained  of,  or  other  rulings  in  harmony 
■with  the  Bankrupt  Laws  of  the  United  States." 

In  re  Lesser,  3  A.  B.  R.  823,  100 .  Fed.  439  (D.  C.  N.  Y.,  reversed,  on  other 
grounds,  sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165) :  "Although: 
the  partnership  receivers,  under  the  adjudication  in  the  Court  of  Appeals, 
have  no  legal  title  to  the  property,  they  are  still  the  custodians  of  it,  as  officers- 
of  the  State  court  appointed  in  the  second  equity  suit  as  above  stated.  The- 
fund  is,  therefore,  in  the  custody  of  the  State  court,  and  the  trustee  should 
apply  to  that  court  to  make  the  proper  order  for  the  payment  thereof  by  its 
receiver  to  the  trustee,  in  whom  it  fs  vested  by  the  Bankrupt  Act.  The  obli- 
gations of  the  Bankrupt  Act  are  as  binding  upon  that  court  as  upon  this;  and 
it  is  not  to  be  doubted  that  on  proper  application  the  State  court  will  give  ap- 
propriate  directions.'' 

In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  931  (D.  C.  Wis) :  "If  the  adjudication, 
of  bankruptcy  so  operates,  as  remarked  in  the  recent  decision  of  the  Supreme- 
Court  in  Bryan  v.  Bernheimer  (5  Am.  B.  R.  623,  629,  U.  S.),  that  the  property 
of  the  bankrupts  is  'thereby  brought  within  the  jurisdiction  of  the  court  of 
bankruptcy,'  it  nevertheless  rests  with  the  State  court,  in  the  first  instance,  at 
ieast,  to  determine  its  course  when  such  contingency  is  duly  presented.  More- 
over, the  judicial  custody  can  be  changed  only  through  action  by  the  State 
court  for  its  release,  or  through  plenary  procedure,  in  conformity  with  the 
law  which  governs  both  jurisdictions,  and  in  accord  with  comity. 

In  re  Seebold,  5  A.  B.  R.  364,  105  Fed.  910  (C.  C.  A.  La.):  "The  State  court 
had  the  amplest  possession  of  the  subject  of  the  controversy  and  full  jurisdic- 
tion of  the  parties  at  the  date  of  the  institution  of  the  bankruptcy  proceedings. 
There  is  no  provision  in  the  present  bankrupt  law  which  authorizes  or  permits 
the  courts  of  bankruptcy,  by  the  use  of  either  summary  or  plenary  process,  to  stop 
the  proceedings  of  the  State  court  in  a  suit  in  which  it  had  already,  before  the 
institijtion  of  the  proceedings  in  bankruptcy,  obtained  possession  of  the  subject 
matter  and  jurisdiction  of  the  parties.  What  effect  the  provisions  of  the  Bank- 
rupt Act. may  have  to  stay  proceedings  in  a  State  court  is  a  question  of  which- 
that  court  hiis  full  jurisdiction  to  decide,  subject  to  prescribed  methods  of  re- 
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view,  and  which  the  courts  of  bankruptcy  may  not  attempt  to  limit  or  control 
without  a  manifest  disregard  of  that  comity  Xyhich  is  an  essential  element  of  our 
public  law,  and  under  which  our  State  and  national  systems  of  judiciary  work 
is  admirable  harmony.  Certainly  with,  and  probably  without,  an  order  of  the 
court  of  bankruptcy,  the  trustee  in  this  case  could  have  made  his  application 
to  the  State  court  in  the  suit  therein  pending,  setting  up  his  claim,  or  the 
claim  of  the  estate  he  represents,  to  the  proceeds  in  question.'' 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A.  Ga.): 
"When  .the  State  court  is  in  possession,  through  its  receiver,  of  assets  that  it, 
is  without  jurisdiction  or  authority  to  hold  against  a  receiver  or  trustet  appointed 
in  bankruptcy  proceedings,  instead  of  making  a  peremptory  order  on  the 
receiver  of  the  State  court  to  surrender  the  funds,  an  injunction,  if  necessary, 
might  be  granted  by  the  bankruptcy  court  to  prevent  the  unlawful  distribu- 
tion of  the  assets,  until  application  could  be  made  to  the  State  court  for  ah 
order  to  its  receiver  to  surrender  the  as^sets  to  the  proper  custodian.  The  laws 
of  the  United  States  being  equally  binding  on  all  the  courts,  we  cannot  assume 
ihat  the  State  court  would  refuse  to  administer  them.  We  are  not  now  called 
on  to  decide  what  course  should  be  taken  in  the  event  of  a  disregard  of  the 
Bankrupt  Law  by  the  State  court.  That  such  application  should  be  made  in 
the  first  instance  to  the  State  court  is  sustained,  not  only  by  the  analogous 
cases  relating  to  comity;  but  by  adjudications -directly  in  point  on  this  question 
of  practice  under  the  Bankrupt'  Law." 

In  re  Knight,  11  A.  B.  R.  1,  135  Fed.  35  (D.  C.  Ky.):  "It  would  not  only 
be  unseemly,  but  altogether  disagreeable,  to  this  court,  to  pursue  any  course 
which  would  be  wanting  in  the  utmost  respect  and  courtesy  to  the  State 
tribunal,  and  orders  will  be  made  directing  the  trustee  to  apply  to  that  court 
for  leave  to  enter  a  special  appearance  in  the  case  there  pending,  styled 
'First  National  Bank  of  Fulton  v.  Henry  Knight  and  others,'  for  the  purpose 
of  filing  a  copy  of  this  opinion,  the  orders  made  in  pursuance  thereof,  a  copy, 
of  the  adjudication  in  bankruptcy,  and  an  accompanying  application  for  an 
order  of  that  court  directing  its  receiver  to  turn  over  to  the  trustee  in  bank- 
ruptcy the  property  of  the  bankrupt  held  by  the  receiver." 

And  injunction  by  the  Bankrtiptcy  Court  will  be  refused  if  sought  in  the 
first  instance  f^'^  except  perhaps  long  enough  to  enable  the  trustee  to  apply 
to  the  State  Court  for  a  surrender.^^s 

But  resort  to  the  State  Court  will  not  defeat  the  right  of  the  Bankruptcy 
Court  to  issue  a  restraining  ordei"  subsequently,  the  doctrine  of  election 
of  forum  not  applying.^^* 

And  the  requirement  is  simply  by  way  of  comity,  and  where  an  emergency 
exists,  the  trustee  need  not  apply  first  to  the  State  Court,  and  the  bank- 
ruptcy court  has  the  right  to  proceed  at  once  by  direct  summary  proceedings 
against  the  court  officer.^^* 

55&.  In  re  Shoemaker,  7  A.  B.  R.  437,  115  Fed.  648  (D.  C.  Va.) :  The  court, 
whilst  deciding  the  case  properly,  evinces  somewhat  of  a  misunderstanding  of 
the  principles  underlying  the  avoiding  of  legal  liens .  in  bankruptcy  and  the 
jurisdiction  of  courts  of  bankruptcy.  Compare,  In  re  Lengert  Wagon  Co.,  6  .A. 
B.  R.  535,  110  Fed.  937  (D.  C.  N.  Y.).  ^    ^     ^ 

553.  Carling  v.  Seymour,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.);  In  re 
Len.gert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  937  (D.  C.  N.  Y.). 

554.  Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  930  (C.  C.  A.  S.  C).  See  post,  S 
1637 

655.   Analogously,  In  re  Hornstein,  10  A.  B.  R.  308,  123  Fed.  366  (D-  C.  N.  Y.). 
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§  1473.  Bankruptcy  Court  May  Enjoin.— The  trustee  or  other  proper 
party,  if  any  there  be,  to  the  bankruptcy  proceedings  may  enjoin.^se 

In  re  Kimball,  3  A.  B.  R.  161  (D.  C.  Penn.):  "Where  the  personal  property 
of  the  bankrupt  at  the  date  of  the  adjudication  is  subject  to  the  levy  of  a 
pending  execution,  the  right  of  this  court  to  enjoin  the  execution  creditor, 
if  the  execution  is  an  unlawful  preference  and  contrary  to  the  provisions  of  the 
Bankrupt  Act,  is   clear." 

Bear  v.  Chase,  3  A.  B.  R.  755,  99  Fed.  930  (C.  C.  A.  S.  C):  "The  power 
of  the  United  States  District  Court  to  enjoin  and  restrain  the  parties  from  the 
lurther  prosecution  of  the  suits  in  the  State  court  was  plenary,  and  should 
have  been  exercised  because  necessary  to  the  maintenance  of  its  jurisdiction 
and  the  due  administration  of  the  bankrupt  law.'' 

In  re  Lesser  Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N.  Y.,  reversed,  on  other  grounds, 
sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165) :  "The  District  Court 
had  jurisdiction  to  stay  the  appellants  by  virtue  of  its  power  as  a  court  of 
bankruptcy,  *  *  *  and,  as  §  67  gives  the  court  of  bankruptcy  power  to  make 
orders  in  the  premises,  it  was  also  proper  for  that  court  to  proceed  as  a  court 
of  bankruptcy,  by,  order  after  notice  upon  a  summary  petition,  and  direct  the 
Metcalfs  not  to  go  into  the  State  court  upon  their  own  motion  and  attempt  to 
obtain  payment." 

§  1474.  Or  May  (after  Adjudication)  Issue  Order  to  Surrender. — 

,  The  bankruptcy  court  may,  after  adjudication  of  bankruptcy,  issue  an  order 
upon  the  State  Court  ofiScer  to  turn  over  the  property.^^'' 

556.  In  re  Kenney,  3  A.  B.  R.  494,  95  Fed.  437  (D.  C.  N.  Y.,  affirmed  in  3  A. 

B.  R.  353,  5  A.  B.  R.  355,  C.  C.  A.  and  reaffirmed  sub  nom.  Clarke  v.  Larremore, 
9  A.  B.  R.  47,  188  U.  S.  486);  In  re  Northrop,  1  A.  B.  R.  427  (Ref.  N.  Y.) ;  In  re 
Globe  Cycle  Wks.,  3  A.  B.  R.  447  (Ref.  N.  Y.);  Blake  v.  Francis  Valentine,  1 
A.  B,  R.  372,  89  Fed.  691  (D.  C.  Calif..):  This  case  is  not  approved  in  its  full 
extent.  In  re  Chas.  D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.);  instance.  In  x'i 
Breslauer,  10  A.  B.  R.  33,  131  Fed.  910  (D.  C.  N.  Y.) ;  instance,  where  injunction 
refused,  In  re  Shoemaker,  7  A.  B.  R.  437  (D.  C.  Va.). 

As  to  whethe_r  referee  may  issue  the  restraining  order,  see  'ante,  as  to  "Juris- 
diction of  Referees,"  §  527. 

And  the  Bankruptcy  Court  does  not  lose  the  right  to  issue  the  restraining 
order  in  the  bankruptcy  proceedings  themselves,  by  the  trustee's  previous  ap- 
plication in  the  State  Court;  at  any  rate,  where  he  had  had  no  order  to  make 
the  previous' application. 

557.  In  re  Francis-Valentine  Co.,  2  A.  B.  R.  522,  89  Fed.  691  (C.  C.  A.  Calif., 
affirming  3  A.  B.  R.  188) ;  In  re  Kenney,  3  A.  B.  R.  353,  97  Fed.  554  (D.  C.  N. 
Y.,  affirmed  by  C.  C.  A.,  5  A.  B.  R.  355,  105  Fed.  897,  and  by  Supreme  Court 
sub  nom.  Clarke  v.  Larremore,  9  A.  B.  R.  477,  188  U.  S.  486) ;  In  re  Hoflfman,  1 

,A.  B.  R.  587  (Ref.  Penn.);  instance,  In  re  Peiser,  7  A.  B.  R.  690,  115  Fed.  199 
(D.  C.  Pa.). 
Instance  where  order  refused.  In  re  Seebold,  5  A.  B.  R.  358,  105  Fed.  910  (C. 

C.  A.  La.):  This  case,  in  its  last  syllabus  and  also  in  the  language  of  the 
opinion,  seems  to  deny  the  right  of  the  bankruptcy  court  to  order  surrender  of 
the  proceeds  of  a  levy  made  within  four  months,  but  it  is  not,  perhaps,  really 
contra,  since  the  factsshow  the  levy  was  simply  the- giving  of  the  effect  to  an 
inchoate  landlord's  lien  already  existing  and  so  was  not  within  the  inhibitions 
of  §  67  (f)  but  rather  within  the  doctrine  of  paragraph  1314,  ante. 

In  re  Fellerath,  3  A.  B.  R.  40,  95  Fed.  131  (D.  C.  Ohio) ;  contra.  In  re  Franks, 
2  A.  B.  R.  634,  95  Fed.  635   (D.  C.  Ala.). 

Even  if  a  replevin  proceedings  is  pending  against  the  sheriflf  by  a  stranger 
who  claims  the  property  for  himself  and  asserts  it  did  not  belong  to  the  bank- 
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And  it  has  been  held  that  the  marshal  or  receiver  may  be  ordered  to  seize 
the  property  ;55S  ^^t  t^js  hardly  would  be  justified,  for  the  lien  is  not  an- 
nulled by  the  mere  filing  of  the  petition,  but  only  by  the  adjudication. 

§  1475.  Trustee  May  Replevin. — Of  course,  the  trustee  in  bankruptcy 
may  resort  to  replevin  to  gain  possession. 

§  1476.  Or  May  Sue  State  Court's  Officer  for  Money  Had  and  Re- 
ceived.— The  trustee  may  sue  the  State  Court's  officer  for  money  had  and 
received ;  and  this  latter  method  is  held  in  one  case  to  be  the  only  proper 
•course  where  the  property  has  been  sold  and  the  State  court  been  appealed 
to  without  eflfect.ss*  ^^^d  in  all  these  cases,  of  course,  it  is  necessary  for  the 
attorney  of  the  trustee  to  prove  the  five  elements  making  the  lien  void,  in 
order  to  gain  possession  of  the  property  levied  on. 

§  1477.  Where  Sheriff  Already  Paid  Over  Proceeds  to  Execution 
Creditor  Latter  becomes  Adverse  Party  Not  to  Be  Summarily  Dealt 
with. — Where  the  sheriff  has  already  paid  over  to  the  execution  creditor 
the  whole  or  a  part  of  the  proceeds  of  the  execution  sale;  the  execution 
creditor  becomes  an  adverse  party  and  cannot  be  required  summarily  to  sur- 
render what  he  has  received :    he  can  be  reached  only  by  plenary  action.^^" 

Levor  V.  Seitor,  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499:  "While  proceedings 
-are  pending  for  the  enforcement  of  a  lien  created  by  judgment  or  otherwise, 
and  before  the  lien  is  in  fact  satisfied  by  the  lienor  receiving  the  amount 
thereof,  doubtless  the  trustee  in  bankruptcy  has  the  right  to  avoid  the  lien  or 
to  follow  the  proceeds  of  the  sale  of  the  property  to  which  the  lien  attached 
lintil  they  are  actually  paid  over  to  the  lienor.  *  *  *  Until  the  avails  of 
sale  actually  reach  the  possession  of  the  judgment  creditor,  the  proceeding 
to  enforce  the  judgment  may  still  be  regarded  as  incomplete;  but  when  the 

rupt,  yet  the  sheriff  must  turn  over  the  property  to  the  bankruptcy  trustee,  since 
his  holding  of  it  is,  in  any  event,  without  title:  the  stranger  must  work  out  h'S 
rights  in  the  bankruptcy  proceedings.  In  re  Francis-Valentine  Co.,  3  A.  B.  R. 
522,  89  Fed.  691  (C.  C.  A.  Calif.). 

558.  In  re  Richard,  2  A.  B.  R.  506  (D.  C.  N.  Car.). 

559.  In  re  Franks,  2  A.  B.  R.  634,  95  Fed.  635  (D.  C.  Ala.). 

Trustee's  Positive  Affidavit  as  to  Bankrupt's  Insolvency. — The  trustee's  own 
positive  affidavit  that  the  bankrupt  was  insolvent  at  the  time  has  been  held 
sufficient  proof  of  the  element  of  insolvency,  it  not  appearing  that  the  trustee 
did  not  have  the  means  of  knowing,  Hardt  v.  Shuylkill  Plush  &  Silk  Co.,  8  A. 
B.  R.  479,  74  N.  Y.  Supp.  549. 

560.  Compare,  apparently  contra,  to  the  eflect  that  the  creditor  may  be  or- 
dered to  surrender  the  proceeds  of  the  sale  of  the  attached  property,  In  re  Ham- 
mond, 3  A.  B.  R.  466,  98  Fed.  845  (D.  C.  Mass.).  But  obviously  this  was  a  ca^e 
where  the  proceeds  were  still  in  the  officer's  hands  although  the  Court  says  in 
the  "creditors' "  hands. 

But  if  the  lien  by  legal  proceedings  was  obtamed  before  the  filmg  of  the 
petition  and  within  the  four  months,  but  the  sale  and  turning  over  of  the  pro- 
ceeds did  not  take  place  until  after  the  filing  of  the  petition  and  appointment 
of  the  receiver  in  bankruptcy  although  before  the  adjudication,  the  proceeds  in 
the  hands  of  the  judgment  creditor,  who  was  cognizant  of  the  receivership,  may 
he.  summarily  ordered  surrendered,  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910 
(D.  C.  N.  Y.).  But  this  would  come  rather  under  the  rules  relative  to  the 
superseding  of  receiverships. 
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proceeds  are  paid  over,  the  Hen  of  the  judgment  is   in  fact  satisfied,  in  this 
■case  pro  tanto.'' 

In  re  Blair,  4  A.  B.  R.  230,  102  Fed.  987  (D.  C.  N.  Y.) :  "Although  the  coUec- 
lion  by  execution  and  payment  to  the  creditor  constituted  a  'preference'  (§  60a), 
yet  as  the  money  was  received  by  the  creditor  before  the  petition  in  bankruptcy 
was  filed,  the  transaction  thereby  became  consummated,  thus  differing  from 
Kenny's  case  (3  Am.  B.  R.  353).  If  the  preference  was  received  by  the  creditor 
without  reasonable  cause  to  believe  a  preference  was  intended  (§  60b),  it 
seems  not  to  be  recoverable  back  by  the  trustee.     *     *     * 

"Under  the  recent  decisions  of  the  Supreme  Court,  I  am  of  opinion  that  this 
transaction  being  completely  executed  by  the  payment  of  the  money  by  the 
sheriff  before  the  petition  was  filed,  the  remedy  of  the  trustee  is  by  plenary 
action  alone  in  the  State  court." 

Inferentially,  obiter,  Clarke  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486:     "A 
different  question  might  have   arisen  if  the   writ  had  been  fully   executed  by 
,  payment  to   the   execution   creditor." 

In  re  Knickerbocker,  10  A.  B.  R.  381,  121  Fed.  1004  (D.  C.  N.  Y.):  "It 
is  quite  true  that  by  §  67f,  30  Stat.  565,  all  judgments,  liens,  levies,  and  other 
liens  are  invalidated  by  adjudication  in  bankruptcy,  and  the  property  aiifected  by 
them  passes  to  the  trustee;  but  where  the  proceeds  of  an  execution  sale  have 
actually  been  paid  to  the  judgment  creditor — in  other  words,  where  the  transac- 
tion is  completely  executed^the  execution  creditor  ceases  to  be  a  lienor,  but 
has  title  to  the  proceeds  of  his  execution.  This  title  may  or  may  not  be  de- 
feasible, as  may  be  disclosed  by  an  action  brought  to  recover  these  pro- 
ceeds.   *    *    * 

"The  referee  was  of  the  opinion  that,  as  the  judgment  was  not  satisfied  in 
full  by  the  money  realized  on  the  execution  sale,  the  respondents  were  credit- 
ors of  the  bankrupt,  and  that  jurisdiction  may  therefore  be  exercised  over  this 
controversy.  This  contention  is  without  merit.  The  respondents  are  not 
now  before  this  court  in  the  capacity  of  creditors.  They  are  not  seeking  to 
prove  a  claim,  and  no  order  has  been  made  directing  a  surrender  of  a  preference  as 
a  condition  of  its  allowance.  *  *  *  The  remedy  of  the  trustee,  however, 
must  be  sought  in  a  plenary  suit  brought  under  the  provisions  of  §  33  (b),  as 
amended,  either  in  this  court. or  the  proper  State  tribunal,  at' his  election." 
;  In  re  Bailey,  16  A.  B.  R.  389,  144  Fed.  314  (D.  C.  Ore.):  "Being  invalidated, 
the  property  is  divested  of  the  encumbrance  and  the  trustee  takes  it  by  suc- 
<;ession  from  the  bankrupt  as  if  none  had  ever  existed  or  had  been  claimed. 
The  distinction  should  be  held  in  mind  between  the  lien  claimed  on  the  prop- 
erty by  virtue  of  the  levy,  attachment,  etc.,  and  the  property  itself.  It  is  the 
lien  that  §  67  'f  treats  of  and  is  designed  to  affect  directly.  The  property  is 
only  affected  indirectly  by  a  discharge  of  the  lien.  *  *  *  The  case  at 
bar,  however,  presents  a  different  condition  from  either  of  the  foregoing,  by 
reason  of  the  fact  that  the  purchaser,  who  is  the  judgment  creditor,  has 
come  into  the  property  by  virtue  of  the  sheriff's  sale,  which  had  been  con- 
summated prior  to  the  filing  of  the  petition  in  bankruptcy,  and  everything 
had  been  done  that  was  required  by  law  to  be  done  for  a  transfer  of  the  debt- 
or's property  to  the  purchaser,  through  the  process  of  the  court,  so  that,  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy,  the  debtor  was  not  the 
owner  of  the  property,  and  not  being  the  owner,  a  fortiori  he  was  not  the  owner 
of  the  proceeds  thereof.  Keeping  in  mind,  now,  that  it  is  the  lien  that  is  declared 
void  by  virtue  of  §  67f,  and  not  the  transfer,  one  can  readily  understand  that  the 
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section  does  not  affect  the  transaction  vitally,  or  render  it  void.  *  *  *  But, 
while  there  seems  to  be  some  contradiction  among  the  authorities  as  to  when 
the  summary  proceeding  will  be  entertained,  it  is  well  settled  that  it  is  not 
appropriate  ior  (he  recovery  of  the  property,  or  the  proceeds  thereof,  after  the 
fame  has  passed  into  the  hands  of  the  purchaser,  all  prior  to  the  petition  and 
'adjudication  m  bankruptcy.  After  the  property  has  passed  under  such  condi- 
tions, it  amounts  to  a  transfer,  and  it  becomes  a  preference,  if  liable  at  all  to- 
the  suit  of  the  trustee,  and  the  manner  of  recovery  is  prescribed  by  §  60a  and 
§  60b  of  the  Bankruptcy  Act.  In  such  event,  it  is  also  necessary  to  show  that 
the  preference  was  received  by  the  beneficiary  under  a  belief  on  his  part,  or 
having  reasonable  grounds  therefor,  that  it  was  intended  for  such  purpose. 
Otherwise,  even  the  transfer  is  not  voidable." 

§  1478.  And  Recovery  Only  to  Be  Had  on  Other  Grounds  than  §  67 
(f). — And  in  case  the  sheriff  has  already  paid  the  proceeds  over  to  the 
execution  creditor  at  the  time  of  the  filing  of  the  bankruptcy  petition,  re- 
covery can  be  had  only  on  proof  of  a  voidable  preference  or  of  some  other 
ground  of  recovery  than  simply  §  67  itself,  for  the  proviso  in  §  67  (f)  ap- 
pilies  only  to  cases  where  the  lien  was  still  in  existence  at  the  time  of  the 
filing  of  the  bankruptcy  petition.^^'^ 

Levor  V.  Seiter,  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499,  reversing  S.  C,  5  A.  B. 
R.  576,  69  N.  Y  Supp.  987:  "If  the  amount  were  received  by  the  creditor  with- 
out reasonable  cause  to  believe  a  preference  was  intended,  it  seems  not  to  be 
lecoverable   back   by -the    trustee. 

"It  is  not  shown  in  the  case  at  bar,  that  the  sheriff  paid  the  money  over 
to  the  judgment  creditors  after  the  petition  in  bankruptcy  was  filed.  We  have, 
therefore,  a  case  which  in  our  opinion  does  not  fall  within  §  67f  of  the  Bankrupt 
Law,  and  in  which  a  recovery  cannot  be  had  under  §  60,  because  of  the  failure 
lo  prove  the  requirements  of  that  section.'' 

Botts  V.  Hammond,  3  A.  B.  R.  775,  99  Fed.  916  (C.  C.  A.  N.  Y.):  "Both  of 
these  subdivisions  ('c'  and  'f  of  §  67)  deal  with  the  lien  as  existing.  But  in  the 
case  before  us  the  lien  had  been  merged  in-  the  judgment;  the  property  had 
been  sold  under  lawful  orders  of  the  court,  having  full  jurisdiction;  the 
money  has  been  distributed,  and  the  lien  gone.  There  is  nothing  upon  which 
the  subdivision  of  this  section  can  act  or  to  which  these  provisions  can  apply. 
Were  it  possible  for  the  District  Court,  sitting  in  bankruptcy,  to  go  back,  and 
^et  aside  every  step  taken,  put  the  trustee  in  possession  of  the  property,  let 
him  administer  the  same  de  novo,  and  pursue  all  the  steps  which  have  been 
taken,  only  with  increased  cost  and  expense,  the  petitioning  creditors  have 
lost  all  claim  on  the  process  of  the  court  by  their  delay,  after  full  notice,  in 
taking  any  steps  until  the  money  was  distributed,  and  all  the  other  creditors 
had  committed  themselves  and  had  discharged  their  debtor." 

Compare,  inferentially,  to  same  effect,  Johnson  v.  Anderson,  11  A.  B.  R. 
£94  (Sup.  Ct.  Neb.) :     "In  an  action  by  a  trustee  in  .bankruptcy  to  recover  the 

561.  Compare,  obiter,  Clarke  v.  Larremore,  9  A.  B.  R.  477,  188  U.  S.  486.  In 
re  Kenney,  2  A.  B.  R.  494,  95  Fed.  427,  3  A.  B.  R.  353,  97  Fed.  554,  5  A.  B.  R. 
855,  105  Fed.  897  (affirmed  sub  nom.  Clarke  v.  Larremore,  supra) ;  In  re  Bailey, 
16  A.  B.  R.  289,  144  Fed.  214  (D.  C.  Ore.),  quoted,  §  1477;  In  re  Blair,  4  A.  B.  R. 
320,  102  Fed.  987  (D.  C.  N.  Y.),  quoted,  §  1477;  compare,  to  same  effect,  Mohr  & 
'  Sons  V.  Mattox,  12  A.  B.  R.  330  (Sup.  Ct.  Ga.);  compare,  to  same  effect,  In  re 
5haro.  1  A.  B.  R.  379  (Ref.  Kv."). 
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proceeds  of  the  property  of  the  bankrupt  paid  over  to  a  creditor  on  a  judgment 
in  completed  attachment  proceedings  in  his  favor  within  four  months  before  the 
bankruptcy  it  must  be  alleged  in  the  petition  that  the  creditor  had  reasonable 
grounds  to  believe  the  bankrupt  was  insolvent  and  that  by  suffering  the  at- 

'  lachment  proceedings  and  judgment  to  be  taken  against  him  thereby  intended 
to  make  a  preference." 

Peck  V.  Connell,  6  A.  B.  R.  93  (Penn.  Com.  Pleas,  affirmed  in  8  A.  B.  R. 
500) :  "If  the  proceedings  have  been  allowed  to  go  on  and  the  lien  has  been 
enforced  by  sale,  there  is  nothing  which  enables  the  money  realized  or  the 
■<;alue  of  the  property  to  be  reached  in  the  hands  of  the  lien  creditor.     Before 

,  it  had  got  to  that  point  the  bankrupt  court  might  have  intervened  and  stayed 
the  process;  or  the  court  from  which  it  issued,  at  the  instance  of  creditors  who 
had  or  were  about  to  institute  bankruptcy  proceedings,  might  itself  have  done 
so.  But  the  execution  went  on,  a  sale  was  had,  and  the  proceeding  is  now 
closed  in  consequence,  leaving  nothing  for  either  the  bankruptcy  court  or  this 
court  to  act  upon." 

And  if  such  ground  is  that  of  preference,  then  reasonable  cause  for  be- 
lieving a  preference  was  intended  must,  of  course,  be  proved. ^^^ 

§  1479.  Proceeds  of  Execution  or  Attachment  Sale  in  Sheriff's 
Hands  Pass  to  Trustee. — The  proceeds  of  an  execution  or  attachment 
sale  still  in  the  sheriff's  hands,  or  in  the  hands  of  the  State  Court  at  the  time 
cf  the  debtor's  bankruptcy,  pass  to  the  trustee,  if  the  levy  had  been  made 
within  the  'four  months  while  the  bankrupt  was  insolvent.^ss 

Clarke  v.  Larremore,  Trustee,  9  A.  B.  R.  476,  188  U.  S.  486  (affirming  In  re 
Kenney,  5  A.  B.  R.  355) :  "It  is  said  that  that  money  was  not  the  property  of 
the  bankrupt  but  of  the  creditor  in  the  execution.  Doubtless  as  between  the 
judgment  creditor  and  debt'or,  and  while  the  execution  remained  in  force,  the 
money  could  not  be  considered  the  property  of  the  debtor,  and  could  not  be 
appropriated  to  the  payment  of  his  debts  as  against  the  rights  of  the  judgment 
creditor,  but  it  had  not  become  the  property  absolutely  of  the  creditor.     The 

562.  Levor  v.  Seiter,  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499;  In  re  Knickerbocker, 
10  A.  B.  R.  381,  121  Fed.  1004  (D.  C.  N.  Y.) ;  In  re  Bailey,  16  A.  B.  R.  289,  144 
Fed.  214  (D.  C.  Ore.),  quoted  at  §  1477. 

But  perTiaps  if  the  creditor  files  his  claim  in  the  bankruptcy  proceedings  the 
referee  has  jurisdiction  to  require  the  property  seized  under  the  void  legal 
process  to  be  turned  over  on  proof  of  the  voidability  of  the  lien.  Inferentially, 
In  re  Huffman,  1  A.  B.  R.  587  (Ref.  Penn.). 

563.  In  re  Richards,  2  A.  B.  R.  518  (D.  C.  Wis.,  affirmed  in  3  A.  B.  R.  145, 
96  Fed.  935,  C.  C.  A.);  In  re  Franks,  2  A.  B.  R.  634,  95  Fed.  635  (D.  C.  Ala.); 
Schmilovitz  v.  Bernstein,  5  A.  B.  R.  265,  47  Atl.  884  (Sup.  Ct.  R.  I.). 

In  re  Kenney,  5  A.  B.  R.  355,  105  Fed.  897  (C.  C.  A.  N.  Y.,  affirming  3  A.  B. 
R.  353,  97  Fed.  554,  and  2  A.  B.  R.  494  and  itself  affirmed  sub  nom.  Clarke  v. 
Larremore,  9  A.  B.  R.  477,  188  U.  S.  486).  Jones  v.  Stevens,  5  A.  B.  R.  571,  48 
Atl.  170  (Sup.  Jud.  Ct.  Mo.),  in  which  case,  however,  it  does  not  appear  whether 
the  proceeds  were  still  in  the  sheriff's  hands  or  not.  Inferentially,  In  re  North- 
rop, 1  A.  B.  R.  427  (Ref.  N.  Y.) ;  In  re  Hammond,  3  A.  B  .R.  466,  98  Fed.  845 
(D.  C.  Mass.). 

For  a  peculiar  instance  of  contemot  where  a  constable  turned  back  to  a  pur- 
chaser at  execution  sale  the  excess  of  the  proceeds  of  sale  after  satisfying  a 
judgment  for  labor,  but  denied  receipt  of  more  than  enough  and  failed  to  pay 
anything  over  to  the  trustee,  In  re  Geiser,  12  A.  B.  R.  208  (D.  C.  Mont.). 

1  Rem  B— S6 
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writ  of  execution  had  not  been  fully  executed.  Its  command  to  the  sheriff 
was  to  seize  the  property  of  the  judgment  debtor,  sell  it  and  pay  the  proceeds 
over  to  the  creditor.  The  time  within  which  that'  was  to  be  done  had  not 
elapsed,  and  the  execution  was  still  in  his  hands  not  fully  executed.  The  rights 
of  the  creditor  were  still  subject  to  interception.  Suppose,  for  instance,  there  ■ 
being  no  bankruptcy  proceedings,  the  judgment  had  been  reversed  by  an  ap- 
pellate court  and  the  mandate  of  reversal  filed  in  the  trial  court,  could  it  for 
a  moment  be  claimed  that,  notwithstanding  the  reversal  of  the  judgment,  the 
money  in  the  hands  of  the  sheriff  belonged  to  the  judgment  creditor,  and  could 
be  recovered  by  him,  or  that  it  was  the  duty  of  the  sheriff  to  pay  it  to  him? 
The  purchaser  at  the  sheriff's  sale  might  keep  possession  of  the  property  which 
he  had  purchased,  but  the  money  received  as  the  proceeds  of  such  sale  would 
undoubtedly  belong  and  be  paid  over  to  the  judgment  debtor.  The  bankruptcy 
proceedings  operated  in  the  same  way.  They  took  away  the  foundation  upon 
which  the  rights  of  the  creditor,  obtained,  by  judgment,  execution,  levy  and  sale, 
jested.  The  duty  of  the  sheriff  to  pay  the  money  over  to  the  judgment  creditor 
was  gone,  and  that  money  became  the  property  of  the  bankrupt,  and  was 
subject  to  the  control  of  his  representative  in  bankruptcy." 

Obiter,  Mohr  &  Sons  v.  Mattox,  12  A.  B.  R.  332  (Sup.  Ct.  Ga.) :  "If  the 
sheriff  had  immediately  levied  the  executions  and  sold  the  property,  but  had 
not  turned  over  the  proceeds  to  the  plaintiffs,  the  trustee  in  bankruptcy  would 
have  been  entitled  to  the  same  for  administration  in  the  bankruptcy  court." 

Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C):  "But  the  pro- 
ceeds arising  from  such  sale  must  stand  in  lieu  of  the  property  sold,  for  it  is 
expressly  provided  that  such  property  shall  pass  to  the  trustee  as  a  part  of  the 
estate,  unless  the  lien  be  preserved  for  the  benefit  of  the  estate." 

But  if  the  levy  was  not  made  within  the  four  months,  then  the  mere 
continued  possession  by  the  sheriff  of  the  proceeds  of  sale  will  not  cause  the 
proceeds  to  pass  to  the  trustee  in  bankruptcy. ^ 8* 

§  1480.  Or  Property  Itself  May  Be  Pursued  and  Recovered.— The 

property  itself  may  be  pursued  and  recovered,  unless  it  is  in  the  hands  of  a 
bona  fide  purchaser .^^^ 

Watschke  v.  Thompson,  7  A.  B.  R.  505  (Minn.) :  "When  the  trustee  received 
his  appointment  *  *  *  there  was  one  of  two  courses  of  action  open  to  him 
— to  accept  the  result  of  the  dissolution, 'and  pursue  the  property,  wherever  it 
might  be,  or  upon  due  notice,  to  obtain  an  order  preserving  the  benefit  of  the 
attachment,  if  for  any  purpose  the  interests  of  the  estate  would  thereby  be  best 
conserved."  ' 

§  1481.  Bona  Fide  Purchasers  at  Legal  Sales  Protected. — Bona  fide 
purchasers  at  sales  by  officers  of  courts  are  protected  in  case  subsequent 
bankruptcy  invalidates  the  lien  by  legal  proceedings.^*® 

564.  In  re  Easley,  1  A.  B.  R.  715,  93  Fed.  419  (D.  C.  Va.).  But  see  as  to  right 
of  bankruptcy  court  to  order  summary  delivery-  of  the  property  subject  to  the 
lien  of  the  levy,  post,  §  1816. 

565.  Bankr.  Act,  §  67  (f) ;  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910  (D. 
C.  N.  Y.). 

566.  Bankr.  Act,  §  67  (f) :  "Provided  that  nothing  herein  contained  shall 
have  the  effect  to  destroy  or  impair  the  title  obtained  by  such  levy,  judgment 
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Clarke  v.  Larremore,  9  A.  B.  R.  478,  188  U.  S.  486:  "It  is  true  that  the 
.stock  and  fixtures,  the  property  originally  belonging  to  the  bankrupt,  had  been 
3old,  but  having,  so  far  as  the  record  shows,  passed  to  a  'bona  fide  purchaser 
lor  value,'  it  remained  by  virtue  of  the  last  clause  of  the  section  the  property 
of  the  purchaser,  unaffected  by  the  bankruptcy  proceedings." 

In  re  Franks,  3  A.  B.  R.  634,  95  Fed  635  (D.  C.  Ala.) :  "The  property,  how- 
over,  has  passed  into  the  hands  of  a  third  person  under  a  sale  by  the  sheriff, 
,and  it  may  be  assumed  that  such  person  is  a  bona  fide  purchaser  for  value, 
i-nd  that  the  trustee  cannot  for  that  reason  recover  and  reclaim  it  from  him. 
But  whether  this  be  so  or  not,  the  trustee  has  an  equal  right  to  claim  and  re- 
-cover the  proceeds  of  the  sale." 

§  1482.  Purchaser  Has  Burden  of  Proof  of  Bona  Fides.— The  pur- 
-cliaser  at  a  judicial  sale  has  the  burden  of  proof  that  he  is  within  the  pro- 
viso of  §  67  (f).^" 

§  1483.  Sheriff  Paying  Over  Proceeds  before  Piling  of  Petition 
!Protected. — If  the  sheriff  or  other  officer  pays  over  the  proceeds  of  the 
sale  under  the  judicial  process  that  was  levied  within  the  four  months  pre- 
ceding the  filing  he  may  not  be  sued  therefor,  at  any  rate,  if  he  pays  them 
over  before  the.  filing  of  the  petition.^®* 

§  1484.  But  Perhaps  Liable  if  Pays  after  Petition  Piled. — But  if  he 

pays  them  over  after  the  filing  of  the  bankruptcy  petition,  probably  he  is 
liable  therefor.s*'^ 

attachment  or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall  have 
acquired  the  same  without  notice  or  reasonable  cause  for  inquiry." 

Inferentially,  obiter,  Jones  v.  Stevens,  5  A.  B.  R.  571,  94  Me.  583  (Sup.  Jud. 
■Ct.  Me.);  obiter,  In  re  Kenney,  3  A.  B.  R.  494  (D.  C.  N.  Y.),  and  3  A.  B.  R. 
353,  affirmed  by  5  A.  B.  R,  355,  105  Fed.  897. 

Instances  where  held  not  bona  fide  purchasers  without  notice,  etc.:  1.  Son 
.purchasing  $500  of  property  at  attachment  sale  of  his  father's  goods  for  $50, 
where  the  sale  was  made  the  day  after  the  petition  in  bankruptcy  was  filed 
.against  the  father,  was  held  not  within  the  protection  of  the  proviso.  In  re 
■Goldberg,  10  A.  B.  R.  97  (D.  C.  N.  Y.,  Ray,  J.).  Also,  same  case  in  9  A.  B.  R. 
156,  117  Fed.  693. 

3.  Purchaser  at  execution  sale:  assignee's  attorney  present,  forbidding  sale 
and  flourishing  a  copy  of  the  debtor's  general  assignment:  debtor  himself  pres- 
ent proclaiming  his  own  insolvency:  thereafter  bankruptcy:  held,  purchaser  not 
a  purchaser  without  notice  nor  reasonable  cause  for  inquiry,  Brown  v.  Case,  6 
A.  B.  R.  744,  61  N.  E.  379  (Mass.  Sup.  Jud.  Ct.). 

3.  Attaching  creditor  not  purchaser  for  value  in  good  faith  under  the  bank- 
ruptcy act,  notwithstanding  statutory  provisions  of  the  State,  In  re  Kaupisch 
■Creamery  Co.,  5  A.  B.  R.  790,  107  Fed.  93  (D.  C.  Ore.). 

4.  Purchaser  at  execution  sale  after  filing  of  petition  but  before  adjudication, 
In  re  Breslauer,  10  A.  B.  R.  33,  131  Fed.  910  (D.  C.  N.  Y.). 

567.  Mencke  v.  Rosenberg,  9  A.  B.  R.  333,  303  Penn.  St.  131. 

Injunction  may  issue  to  restrain  proceedings  until  the  question  of  setting  aside 
the  sale  may  be  decided,  In  re  Goldberg,  9  A.  B.  R.  156,  117  Fed.  693  (D.  C. 
N.  Y.). 

568.  But  compare,  perhaps  contra,  Jones  v.  Stevens,  5  A.  B.  R.  571,  48  Atl. 
170,  94  Me.  583. 

569.  Compare,  In  re  Richard,  3  A.  B.  R.  506  (D.  C.  N.  Car.);  compare.  In  re 
Breslauer,  10  A.  B.  R.  33,  131  Fed.  910  (D.  C.  N.  Y.). 
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And  the  trustee  and  creditors  can  hardly  be  charged  with  laches,  because 
the  lien  is  absolutely  null  and  void.^^" 

§  1485.  Lien  for  Costs  Falls  with  the  Rest.— The  lien  for  the  plain- 
tiff's costs  falls  with  the  execution  or  attachment  lien  itself  and  the  sheriff 
has  no  right  to  retain  his  fees  out  of  the  property  turned  over,  nor  are 
the  costs  entitled  to  priority  of  payment  out  of  the  .bankrupt  estate,^^^  un- 
less the  lien  is  preserved  for  the  benefit  of  the  estate. 

In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  913  (D.  C.  Calif.) :  "It  is  true  that,  under 
the  laws  of  the  State  of  California,  the  Sullivan-Kelley  Company  acquired  a  lien 
upon  the  property  attached  in  its  suit  against  the  bankrupt  for  the  satisfaction, 
of  any  judgment  which  it  might  recover  in  that  action,  and  which  judgment 
would  of  course,  include  the  costs  of  the  action;  but  this  lien  was  dissolved  by 
the  adjudication  in  bankruptcy  (Subdivisions  c,  f,  §  67.  Id.;  In  re  Ward,  9  N. 
B.   R.   349,   Fed.   Cas.   No.   17145),  leaving  to   that   company  only  the  right  to 

570.  Hardt  v.  Schuylkill  Plush  &  Silk  Co.,  8  A.  B.  R.  479  (Sup.  Ct.  N.  Y. 
App.  Div.). 

571.  In  re  Jennings,  8  A.  B.  R.  358  (Ref.  N.  Y.);  In  re  Beaver  Coal  Co.,  5  A. 
B.  R.  787,  107  Fed.  98;  also,  6  A.  B.  R.  404,  107  Fed.  (D.  C.  Ore.),  affirmed  in, 
7  A.  B.  R.  542. 

In  re  Francis- Valentine  Co.,  3  A.  B,  R.  523  (affirming  2  A.  B.  R.  188,  93  Fed. 
935,  D.  C.  Calif.) :  In  the  case  in  the  District  Court,  the  court  did  not  decide 
whether  the  lien  itself  was  void  but  merely  that  the  sheriff  must  turn  over  all 
the  proceeds  and  work  out  his  lien,  if  he  had  any,  in  the  bankruptcy  court. 

In  re  The  Copper  King,  16  A.  B.  R.  149,  144  Fed.  689  (D.  C.  Calif.);  In  re 
Young,  3  A.  B.  R.  673,  96  Fed.  606  (D.  C.  N.  Y.) ;  In  re  Thompson  Mercantile- 
Co.,  11  A.  B.  R.  579  (Ref.  Minn.);  (1867)  In  re  Fortune,  2  B.  Reg.  662;  (1867) 
Gardner  v.  Cook,  7  B.  Reg.  346;  (1867)  In  re  Ward,  9  B.  Reg.  349;  (1867)  In  re 
.Hatje,  13  B.  Reg.  548;  (1867)  In  re  Preston,  6  B.  Reg.  545.  (1867)  But  contra, 
'apparently,  In  re  Foster,  3  Story  131;  (1867)  In  re  Housberger,  3  Ben.  504,  % 
B.  Reg.  92;   (Eng.)  London  v.  King,  50  Geo.  303. 

And  it  is  perhaps  to  be  inferred  from  one  case  that  the  sheriff  or  other  court 
officer  may  b<;  entitled  to  his  costs  as  an  equitable  lien,  like  assignees  on  turn- 
ing over  assigned  property  in  case  perhaps  the  attachment  operated  to  benefit 
all  creditors.  In  re  Francis- Valentine  Co.,  3  A.  B.  R.  522  (affirming  2  A.  B.  R. 
]88,  93  Fed.  945,  D.  C.  Calif.).  Such  right,  however,  could  not  be  deemed  a 
right  of  "priority"  for  the  "actual  and  necessary  expense  of  preserving  the 
estate"  under  §  64  (b)  except  perhaps  as  to  such  part  thereof  as  accrued  "subse- 
quent to  the  filing  of  the  petition;"  nor  could  it  come  within  the  other  priority 
accorded  by  §  64  (b)  (3)  unless  it  operated  to  "recover  property  fraudulently 
transferred  or  concealed,"  which  an  attachment  could  hardly  be  said  to  accom- 
plish. Compare,  to  such  effect,  under  the  law  of  1867,  In  re  Fortune,  3  B. 
Reg.  663;  Gardner  v.  Cook,  7  B.  Reg.  346;  In  re  Ward,  9  B.  Reg.  349;  In  re 
Jenks,  15  B.  Reg.  301;  Zeiber  v.  Hill,  8  B.  Reg.  339;  In  re  Holmes,  14  B.  Reg. 
493. 

And  in  cases  where  State  or  Un'ted  States  laws  give  priority  to  the  costs,, 
they  will  have  the  same  priority  in  bankruptcy  under  §  64  (b)   (5). 

In  re  Lewis,  4  A.  B.  R.  51,  99  Fed.  935  (D.  C.  Mass.) :  "Priority  of  a  sheriff's 
(attachment)  fees  under  the  Massachusetts  statute  (insolvency)  will  be  recog- 
nized and  enforced  in  the  bankruptcy  court  by  virtue  of  §  64  (b)  (5)  giving 
priority  to  debts  owing  to  any  person  who  by  the  laws  of  the  State  or  the 
United  States  is  entitled  to  priority." 

In  re  Goldberg  Bros.,  16  A.  B.  R.  521,  144  Fed.  566  (D.  C.  Me.);  apparently 
contra,  In  re  Copper  King,  16  A.  B.  R.  149,  144  Fed.  689  (D.  C.  Calif.).  See 
post,  §§  1618,  1619. 

And  if  the  attachm.ent  does  not  fall,  neither  does  the  sheriff's  lien  for  costs. 
In  re  Beaver  Coal  Co.,  7  A.  B.  R.  543  (C.  C.  A,  Ore.,  affirming  6  A.  B.  R.  404, 
110  Fed.  630). 
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jrove  the  debt  sued  for,  and  the  costs  incurred  in  good  faith  prior  to  the 
filing  of  the  petition  in  bankruptcy,  as  an  unsecured  claim  against  the  estate 
of  the  bankrupt." 

§  1486.  Sheriff  No  Right  to  Retain  Creditor's  Costs,  nor  to  Retain 
Property  Till  Costs  Paid.— At  any  rate,  the  sheriff  has  no  right  to  retain 
the  execution  creditor's  costs  out  of  the  proceeds  of  sale  nor  to  retain  the 
property  until  the  costs  are  paid,  for  those  costs  are  a  claim  only  against 
the  one  who  made  them,  namely,  the  creditor  himself,  and  are  not  a  lien 
■on  the  fund;  since  the  creditor  himself  has  no  valid  lien  therefor .^^^ 

However,  it  may  be  proper  for  the  sherifiE  to  retain  out  of  the  fund  in 
his  hands  the  costs  which  the  bankrupt  himself  made. 

§  1487.  Creditor  May  Prove  Claim  Where  Lien  Nullified,  Also 
'Costs. — ^The  creditor  whose  lien  is  thus  rendered  null  and  void  by  the 
bankruptcy  is  not  debarred  from  proving  his  claim  as  an  unsecured  debt 
for  sharing  in  the  dividends.^''*    And  he  may  also  prove  Ms  costs.^''* 

§  1488.  Creditor  Whose  Lien  Nullified  under  No  Duty  to  Keep 
Officer  in  Possession.— The  creditor  whose  lien  is  thus  dissolved  is  under 
no  duty  to  keep  the  sheriff  or  other  officer  in  possession,  but  may  turn  the 
property  back  to  the  bankrupt,  if  no  receiver  or  trustee  has  been  ap- 
■  pointed  ■^''^  if,  however,  he  does  retain  possession,  the  bankruptcy  court  is 
to  determine  for  itself  what  is  the  reasonable  expense  of  the  preservation, 
and  is  not  bound  by  the  amount  actually  paid  for  keej)er's  fees  ;^^^  nor  by 
the  sheriff's  stautory  costs. 

§  1489.  Preservation  of  Lien  for  Benefit  of  Estate. — The  court 
may,  on  due  notice,  order  that  the  right  under  such  levy,  judgment, 

572.  In  re  Francis-Valentine  Co.,  2  A.  B.  R.  522,  affirming  2  A.  B.  R.  188, 
93  Fed.  935  (D.  C.  Calif.);  (1867)  In  re  Ward,  9  B.  Reg.  349;  (1867)  Zeiber  v. 
Hill,  8  B.  Reg.  239;  (1867)  In  re  Stevens,  5  B.  Reg.  298;  (1867)  Harmon  v. 
Jamieson,  1  Cranch  C.  C.  288.  (Eng.)  Compare,  however,  London  v.  King,  50 
Geo.  302.     (1867)  Also  compare  In  re  Fortune,  1  Low  306.     (1867)   Also  com- 

'  pare  In  re  Foster,  3  Story  131.  (1867)  Also  compare  In  re  Preston,  5  B.  Reg. 
S93  and  6  B.  Reg.  545.  (1867)  Also  compare  In  re  Housberger,  3  B.  Reg.  92. 
(1867)  Also  compare  In  re  Jenks,  15  B.  Reg.  301.  (1867)  Also  compare  In  re 
Holmes,  14  B-.  Reg.  493.     (1867)  Also  compare  Gardner  v.  Cook,  7  B.  Reg.  346. 

573.  In  re  Gerson  Richard,  3  A.  B.  R.  506,  94  Fed.  633  (D.  C.  N.  Car.);  im- 
pliedly, In  re  Richard  T.  Richards,  3  A.  B.  R.  518  (D.  C.  Wis.);  In  re  Allen,  3 
A.  B.  R.  39,  95  Fed.  512  (D.  C.  Calif.). 

574.  In  re  Allen,  3  A.  B.  R.  38,  95  Fed.  512  (D.  C.  Calif.);  In  re  Thompson 
Mercantile  Co.,  11  A.  B.  R.  579  (Ref.  Minn.).  [1867]  Contra,  In  re  Ward,  9  B. 
Reg.  349.     [1867]  Contra,  Zeiber  v.  Hill,  8  B.  Reg.  239. 

575.  In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  913  (D.  C.  Calif.). 

For  case  of  subrogation  to  lien  of  nullified  attachment,  see  In  re  Hammond, 
3  A.  B.  R.  491,  98  Fed.  845  (D.  C.  Mass.). 

For  case  of  allowing  suit  to  proceed  to  enable  creditor  to  obtain  Hen  on  ex- 
empt property;  In  re  Jackson,  8  A.  B.  R.  594  (D.  C.  Penn.). 

No  costs  against  successful  reclaimer.  In  re  Neely,  7  A.  B.  R.  313,  113  Fed. 
210  (C.  C.  A.  N.  Y.). 

576.  In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  913  (D.  C.  Calif.). 
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attachment  or  other  lien  be  preserved  for  the  benefit  of  the  estate, 
and  thereupon  the  same  may  pass  to  and  be  preserved  by  the  trus- 
tee for  the  benefit  of  the  estate,  although  void  as  to  the  particular 
creditor  so  levying.^''"' 

First  Nat'l  Bk.  v.  Staake,  15  A.  B.  R.  642,  202  U.  S.  141:  "This  section 
(.67f)  makes  two  distinct  provisions  for  the  disposition  of  the  property  of  an 
insolvent  attached  within  four  months  prior  to  the  filing  of  a  petition  in  bank- 
ruptcy against  him.  First,  such  attachments  shall  be  declared  null  and  void,  and! 
the  property  aflfected  shall  be  deemed  released,  and  shall  pass  to  the  trustee  of 
the  estate  of  the  bankrupt;  or  second,  the  court  may  order  that  the  right  ac- 
Quired  by  th°  attachment  shall  be  preserved  for  the  benefit  of  the  estate.  In  the 
first  case  the  whole  property  passes  free  from  the  attachment.  In  the  second, 
so  much  of  the  value  of  the  property  attached  as  is  represented  by  the  at- 
tachments passes  to  the  trustee  for  the  benefit  of  the  entire  body  of  creditors 
that  is  'for  the  benefit  of  the  estate' — in  other  words  the  statute  recognizes  the 
lien  of  the  attachment,  but  distributes  the  lien  among  the  whole  body  of 
creditors. 

"The  first  provision  contemplates  the  attachment  of  property  to  which  the 
bankrupt  has  the  complete  legal  and  equitable  title,  which,  as  soon  as  the 
attachment  is  dissolved,  passes  at  once  to  the  bankrupt's  trustee  as  part  of  his 
estate.  The  second  provision  evidently  does  not  apply  to  this,  as  there  is- 
no  object  in  preserving  the  lien  of  the  attachment  for  the  benefit  of  the  estate, 
since  under  the  first  clause  the  entire  value  of  the  property  attached  passes  to 
the  trustee  free  from  the  attachment.  The  second  clause  contemplates  prop- 
erty in  which  the  bankrupt  has  an  interest  which  has  been  secured  to  attaching 
creditors  by  the  levy  of  the  writ,  but  which  might  have  passed  to  another  per- 
son, as,  for  instance,  a  purchaser  under  an  unrecorded  deed,  but  for  the  fact 
that  the  attaching  creditors  had  acquired  a  prior  lien  thereon.  In  such  case  the 
itatute  recognizes  the  validity  of  the  lien,  but  preserves  it  for  the  benefit  of 
th-e   entire  body  of   creditors,   by  reason   of  the  fact  that   the  attachment  was^ 

577.  Bankr.  Act,  §  67  (f) :  "Unless  the  court  shall,  on  due  notice,  order  that 
the  right  under  such  levy,  judgment,  attachment,  or  other  lien  shall  be  pre- 
served for  the  benefit  of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall   be  preserved  by  the  trustee  for  the   benefit   of  the   estate  as  aforesaid." 

Also,  Bankr.  Act,  §  67  (b) :  "Whenever  a  creditor  is  prevented  from  en- 
forcing his  rights  as  against  a  lien  created  by  his  debtor,  who  afterwards  be- 
comes a  bankrupt,  the  trustee  of  the  estate  of  such  bankrupt  shall  be  subrogated; 
to  and  may  enforce  such  rights  of  such  creditor  for  the  benefit  of  the  estate." 

Obiter,  impliedly,' In  re  Hinsdale,  7  A.  B.  R.  85,  111  Fed.  502  (D.  C.  Vt.);. 
In  re  Lesser,  5  A.  B.  R.  326  (C.  C.  A.,  affirming  3  A.  B.  R.  815,  but  itself  re- 
versed sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165;  Patten  v.  Car- 
ley,  8  A.  B.  R.  482  (N.  Y.  Sup.  Ct.  App.  Div.);  Thompson  v.  Fairbanks,  13  A. 
B.  R.  446,  196  U.  S.  516;  impliedly.  In  re  Howland,  6  A.  B.  R.  495  (Ref.  N.  Y.);. 
In  re  Merrow,  12  A.  B.  R.  615,  131  Fed.  993  (D.  C.  Mass.);  In  re  Kenney,  5  A. 
B.  R.  355,  105  Fed.  897  (C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R.  353,  and  2  A.  B.  R. 
494  and  itself  affirmed  sub  nom.  Clarke  v.  Larremore,  9  A.  B.  R.  476,  188, U.  S. 
486);  In  re  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.). 

Instance,  In  re  S.  Ah.  Mi.,  18  A.  B.  R.  138  (D.  C.  Hawaii) :  Indirect  Order  of 
Preservation:  "Judgment  was  obtained  by  a  creditor  against  the  bankrupt  more 
than  four  months  previous  to  adjudication,  and  execution  taken  out  and  levy- 
made  within  the  four  months.  Sale  of  the  property  had  been  advertised  and 
was  about  to  be  made,  at  the  date  of  adjudication.  On  motion  of  plaintiff  and 
for  saving  of  expense  to  the  estate,  the  Court  of  bankruptcy  ordered  the  officer 
making  the  levy  to  proceed  with  the  sale." 
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dissplved   as    a   preferential   lien   in   favor   of   the   attaching   creditors,    by   the 
institution  of  proceedings  in  bankruptcy. 

"In  the  present  case  Baird  had  contracted  to  convey  the  property  to  the 
Roanoke  Furnace  Company,  possession  had  been  taken  and  the  consideration 
paid,  but  the  deed  was  not  actually  executed  and  recorded  until  after  the 
Ettachment  had  been  levied.  Hence,  under  the  Virginia  statute,  the  validity 
of  which  is  not  questioned,  the  lien  of  the  attachment  took  precedence  of 
the  deed,  and  would  have  remained  a  prior  lien,  had  itt  not  been  for  the  in- 
stitution of  the  bankruptcy  proceedings  within  four  months.  This  dissolved 
the  attachment,  and  had  the  case  rested  here,  the  property  would  have  ap- 
parently passed  to  the  Furnace  Company,  or  to  its  trustee  in  bankruptcy, 
Shimer;  but  at  this  point  the  court,  under  the  second  proviso  of  67f,  interposed 
and  recognized  the  lien  of  the  attachment,  not,  however,  solely  for  the  benefit 
of  the  attaching  creditors,  but  for  the  benefit  of  Baird's  estate.  Shimer  made 
no  objection,  and  the  court  declined  to  express  an  opinion  as  to  his  rights. 

"This  is  one  of  the  very  contingencies  provided  for  by  the  second  clause 
of  the  section,  which  apparently  vests  in  the  court  a  certain  discretion  with  re- 
gard to  the  preservation  of  the  right  acquired  under  the  attachment  or  other 
lien.  In  this  case  the  court  recognized  the  validity  of  the  lien,  the  trustee  of  the 
Furnace  Company  making  no  objection  to  this;  but  the  attaching  creditors 
"insist  that,  as  the  lien  was  acquired  for  their  own  benefit,  they  should  not  be 
jequired  to  share  with  the  general,  creditors  of  Baird's  estate." 

In  re  New  York  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  518 
(C.  C.  N.  Y.):  "Subdivision  'b'  §  67  (Act  of  1898),  preserves  for  the  benefit  of 
the  estate  in  bankruptcy  a  right  which  some  particular  creditor  has  been  pre- 
vented from  enforcing  by  the  intervention  of  the  debtor's  bankruptcy.  If  a 
creditor,  by  an  execution  or  a  creditors'  bill,  has  secured  a  legal  or  equitable 
lien  upon  the  mortgaged  property  before  the  mortgagor  has  been  adjudicated  a 
L-.ankrupt,  under  this  provision  his  rights  will  or  will  not  inure  to  the  benefit 
of  the  estate,  depending  upon  the  time  when  the  lien  was  acquired.  If  ac- 
quired more  than  four  months  before  the  commencement  of  the  bankruptcy 
proceeding,  his  lien  would  inure  to  his  own  exclusive  benefit;  but,  if  acquired 
at  any  time  within  the  four  months,  it  would  be  null  and  void,  under  subdivi- 
sion 'f  of  the  section,  except  as  preserved  for  the  benefit  of  the  estate  as  pro- 
vided in  that  subdivision  and  in  subdid  vision  'b.' " 

In  re  Baird,  11  A.  B.  R.  438,  136  Fed.  845  (D.  C.  Va.) :  "The  power  of  the 
court,  and  indeed  its  duty  to  take  away  from  the  attaching  creditors  the 
benefit  of  their  liens  and  give  it  to  the  trustee  is  found  specifically  in  §  67f." 
l.  Obiter,  Watschke  v.  Thompson,  7  A.  B:  R.  504  (Sup.  Ct.  Minn.) :  "The  ad- 
judication in  bankruptcy  had  the  effect  of  dissolving  the  attachment  against 
the  property  of  the  bankrupt  and  restoring  the  title  of  the  property  to  the 
estate.  When  the  trustee  received  his  appointment,  on  Nov.  29th,  there  was 
one  or  two  courses  of  action  open  to  him;  to  accept  the  result  of  the  dissolu- 
tion, and  pursue  the  property,  wherever  it  might  be,  or,  upon  due  notice, 
to  obtain  an  order  preserving  the  benefit  of  the  attachment,  if  for  any  purpose 
the  interests  of  the  estate  would  thereby  be  best  conserved." 

Obiter,  In  re  Sentenne  &  Green  Co.,  9*  A.  B.  R.  648,  130  Fed.  436  (D.  C.  Pa.) : 
In  this  case  the  question  arose  as  to  whether  certain  after-acquired  property 
came  under  the  lien  of  a  chattel  mortgage  attempting  to  cover  after-acquired 
property  and  if  so,  whether  attachments  cut  off  the  mortgagee's  right  as  to 
such  property  and  should  be  preserved  for  the  benefit  of  the  creditors  in  bank- 
ruptcy; the  court  finally  refusing  to  order  preservation  because  of  inequity, 
saying,  however,  obiter,  "But  it  is  conceded  that,  In  re  New  York  Economical 
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Printing  Co.,  6  Am.  B.  R.  615,  49  C.  C.  A.  133,  110  Fed.  514,  the  Circuit  Court  of 
Appeals  of  this  circuit  determined  that  a  trustee  was  not  permitted  to  attack 
the  mortgage  unless  he  represented  a  creditor  'armed  with  process;'  but  the 
trustee  urges  that  he  is  thus  enabled  by  the  fact  that  he  has  been  subrogated 
by  the  order  of  this  court  to  the  rights  of  the  creditors  who  levied  attachments 
upon  the  after-acquired  property,  even  before  there  was  any  attempt  to  fore- 
close the  mortgage.  If  the  order  of  subrogation  be  allowed  to  stand,  the 
trustee's  position  seems  to  be  correct." 

The  levying  creditor  derives  no  special  benefit  from  the  preserving  of  the 
lien.  It  is  not  preserved  for  his  benefit.  Thus  the  trustee  is' obliged  to  as- 
sume two  apparently  inconsistent  attitudes — in  the  State  Court,  that  the 
lien  is  valid,  in  the  bankruptcy  court,  that  it  is  void.  These  attitudes  are 
really  not  inconsistent,  however,  for  the  lien  is  valid  in  the  State  Court  and 
invalid  in  the  bankruptcy  court. 

Subrogation  to  nullified  attachment  liens,  which  under  State  law  would 
have  cut  off  chattel  mortgagees'  rights  to  after-acquired  property,  has  been 
both  granted^''*  and  refused^''®  on  grounds  of  equity. 

Likewise,  the  preservation  of  other  attachment  liens,  which  would  have 
cut  off  intervening  rights,  have  been  granted^®"  or  refused  as  the  court  has 
deemed  equitable. 

Likewise,  subrogation  to  the  nullified  liens  of  creditors'  bills  has  been 
sometimes  granted,^*!  and  at  other  times  refused^**  as  the  court  has  deemed 
equitable. 

Of  course  orders  of  subrogation  are  improper,  where  the  lien  by  legal 
proceedings  was  obtained  more  than  four  months  before  the  filing  of  the 
bankruptcy  petition.^^* 

No  order  of  subrogation  will  be  granted  where  the  lien  is  upon  property 
not  exempt  as  to  the  lien  but  exempt  as  to  others. 

In  re  Jackson,  8  A.  B.  R.  594  (D.  C.  Pa.):  "The  referee  refused  to  make 
the  order  holding  that  exempt  property  could  not  be  administered  by  a  court 
of  bankruptcy  and  that  the  effect  of  the  order  prayed  for  would  be  to  draw  the 
administration  of  such  property  into  this  court.     I  agree  with  him." 

§  1490.   Costs  of  Court  Remain  Lien  in  Cases  of  Preservation. — 

Costs  of  Court  in  cases  where  liens  are  thus  preserved  for  the  benefit  of  the 
estate  probably  would  not  fall,  but  would  be  a  lien  on  the  fund  as  it  comes 
into  the  bankruptcy  court.^^* 

578.  In  re  New  England  Piano  Co.,  9  A.  B.  R.  763,  122  Fed.  937  (C.  C.  A. 
Mass.). 

579.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516;  In  re  Moore,  6 
A.  B.  R.  175,  107  Fed.  234  (D.  C.  Vt.);  In  re  Sentenne  &  Green  Co.,  9  A.  B.  R. 
648,  120  Fed.  436   (D.  C.  Penn.). 

580.  Receivers  v.  Staake,  13  A.  B..R.  281,  133  Fed.  717  (C.  C.  A.  Va.);  In  re 
Merrow,  12  A.  B.  R.  615,  131  Fed.  993  (D.  C.  Mass.). 

581.  Patten  v.  Colley,  8  A.  B.  R.  482  (N.  Y.  Sup.  Ct.  App.  Div.). 

582.  Kohout  V.  Chaloupka,  11  A.  B.  R.  265  (Sup.  Ct.  Neb.). 

583.  Nat'l  Bk.  v.  Moses,  11  A.  B.  R.  772  (Sup.  Ct.  N.  Y.). 

584.  Obiter,  In  re  Thompson  Mercantile  Co.,  11  A.  B.  R.  579  (Ref.  Minn.); 
inferentially.  In  re  Goldberg  Bros.,  16  A.  B.  R.  522,  144  Fed.  566  (D.  C.  Me.); 
Receivers  v.  Staake,  13  A.  B.  R.  281,  133  Fed.  717  (C.  C.  A.  Va.).  See  ante, 
5   693. 
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§  1491.  Order  of  Preservation  Requisite.— The  bankruptcy  court 
must  enter  some  order  to  the  effect  that  the  lien  is  preserved  for  the  bene- 
fit of  the  estate,  otherwise  it  is  not  preserved.^^s 

In  re  Baird,  11  A.  B.  R.  438,  126  Fed.  845  (D.  C.  Va.) :  "It  is  further  argued 
that  the  case  at  bar  is  not  within  the  intent  of  the  Act,  because  the  right  here 
contended  for  by  the  trustee  is  not  mentioned  in  §  70  (a)  of  the  Act.  This 
argument  does  not  seem  to  me  to  be  of  any  force.  Section  70  (a)  is  an  enumera- 
tion of  those  properties  the  title  to  -which  passes  to  the  trustee  by  operation  of 
law.  The  right  here  asked  for  by  the  trustee  can  be  given  him  only  by  order 
of  court.  It  would  have  been  inconsistent,  even  absurd,  to  have  provided  in 
§  70  (a)  that  the  rights  of  attaching  creditors  in  a  case  such  as  we  have 'here 
shall  vest  in  the  trustee  by  operation  of  law,  when  it  had  been  provided  in 
«7  (f)  that  such  rights  should  be  vested  in  the  trustee  by  order  of  court." 

Watschke  v.  Thompson,  7  A.  B.  R.  504  (Sup.  Ct.  Minn.):  "Such  an  action 
cannot  be  maintained  unless  it  is  based  upon  the  order  of  the  court  provided  for 
in  subdivision  'f  of  §  67,  preserving  the  attachment  for  the  benefit  of  the  estate." 

Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516:  "The  mortgage  as- 
signed to  the  bank,  and  the  attachment  obtained  by  Ryan,  having  been  dis- 
solved by  the  bankrupt  proceedings,  the  defendant's  rights  under  his  mort- 
*gage  of 'April  15,  1891,  stood  the  same  as  though  there  ha!d\been.  ho  subsequent 
mortgage  given,  or  attachment  levied.  This  is  the  view  taken  by  the  State 
court  of  the  effect  of  the  dissolution  of  the  mortgage  and  attachment  liens 
■under  the  Bankrupt  Act,  and  we  think  it  is  a  correct  one.  It  is  stated  in  the 
opinion  of  the  State  court  as  follows: 

"  'It  is  urged  that  with  the  annulment  of  the  attachment,  the  property  af- 
fected by  it  passed  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt  under 
the  express  provisions  of  section  67f.  There  would  be  more  force  in  this 
contention  were  it  not  for  the  prqvis'ion  that,  by  order  of  the  court,  an  at- 
tachment lien  may  be  preserved  for  the  benefit  of  the  estate.  If  there  is  no 
other  lien  on  the  property,  there  can  be  no  occasion  for  such  order;  for,  on 
the  dissolution  of  the  attachment,  the  property,  unless  exempt,  would  pass  to 
the  trustee  anyway.  It  is  only  when  the  property  for  some  reason  may  not 
otherwise  pass  to  the  trustee  as  a  part  of  the  estate  that  such  order  is  nec- 
essary. We  think  such  i's  the  purpose  of  that  provision,  and  that  unless  the 
lien  is  preserved,  the  property,  as  in  the  case  at  bar,  may  be  held  upon  some 
■other  Ken,  and  not  pass  to  the  trustee.  Re  Sentenne  &  G.  Co.,  9  A.  B.  R.  648, 
120  Fed.  436.'" 

And  a  reasonable  time  is  allowed  the  trustee  to  apply  for  such  order. 

Watschke,  11.  Thompson,  7  A.  B.  R.  504  (Sup.  Ct.  Minn.):  "Of  course,  a 
reasonable  time  would  be  permitted  for  a  trustee  in  which  to  acquaint  himself 
with  the  facts,  and  to  apply  to  the  court  and  obtain  the  necessary  order,  but 
■until  such  order  is  obtained  appellant  has  no  authority  to  maintain  an  action 
■which  seeks  to  secure  the  benefit  of  the  attachment." 

But  if  the  order  is  not  made  until  after  the  property  is  surrendered  by 
the  creditor,  it  is,  perhaps,  too  late;  since,  then,  there  is  no  longer  any 
lien  in  existence  to  which  the  trustee  might  be.gubrogated.^^^a 

585.  Obiter  and  impliedly.  In  re  Hinsdale,  7  A.  B.  R.  85,  111  Fed.  502  (D.  C. 
Vt.):  "The  property  had  been  attached  before  the  bankruptcy  proceedings,  but, 
if  that  attachment  becp.me  a  lien  paramount,  it  could  probably  be  preserved  only 
by  the  trustee  being  allowed  to  be  subrogated  to  the  rights  of  the  creditor,  un- 
der the  provisions  of  §  67,  'Liens,'  cl.  3,  no  question  in  respect  to  which  is  pre- 
sented here."  ' 

In  re  Sentenne  &  Green  Co.,  9  A.  B.  R.  648,  120  Fed.  436  (D.  C.  N.  Y.). 

Indirect  order  of  preservation — order  directing  sheriff  to  proceed  to  sell  under 
the  levy.    In  re  S.  Ah.  Mi.,  18  A.  B.  R.  138  (D.  C.  Hawaii). 

585a.  .Davis  v.  Crompton,  20  A.  B.  R.  64  (C.  C.  A.  Pa.). 
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§  1492.  Lien  Not  Preserved,  Is  Void  as  to  Other  Lienholders, 
on  Same  Property. — And  if  the  lien  is  not  preserved  by  order,  it  is  void 
as  to  other  lienholders  on  the  same  property. 

Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516:  "The  trustee  moved 
under  §  67f  *  *  *  on  notice  to  the  defendant,  for  an  order  that  the  right  ' 
cr  lien  under  the  Ryan  attachment  should  be  preserved,  so  that  the  same 
might  pass  to  the  trustee  for  the  benefit  of  the  estate,  as  provided  for  in  that 
ipction.  This  was  denied.  And  unless  such  permission  had  been  granted,  the 
H«n  of  the  attachment  was  not  preserved  by  the  Act,  but,  on  the  contrary,  it 
was  dissolved  under  §  67c." 

And  this  is  so  nowithstanding  the  dissolution  of  the  lien  is,  as  held  in 
In  re  Merrow,  12  A.  B.  R.  615,  131  Fed.  993  (D.  C.  Mass.)  for  the  benefit 
of  the  estate.  Although  the  dissolution  be  for  the  benefit  of  the  estate,  the 
benefit,  by  the  neglect  of  the  trustee,  has  been  relinquished  to  the  lien- 
liolders.  It  is,  indeed,  precisely  because  the  other  liens  are  valid  and  that 
the  lienholders  and  not  the  trustee  would  get  the  benefit  of  the  dissolution 
tkat  the  lien  is  to  be  preserved.  The  dissolution  of  liens  by  legal  proceeds 
ings  under  §  67  (f)  was  intended  for  the  benefit  of  the  estate,  not  for  that 
of  other  Uenholders,  no  matter  how  valid  might  be  their  own  liens. 


FaAUDui,4NT  Transfers  without  Proof  of  TransffrSE's  Participation 
IN  Fraud  under  §  67  (e). 

§  1493.  Third  Branch  of  Trustee's  Peculiar  Title  and  Eights  Con- 
ferred by  Bankruptcy  Act — Fraudulent  Transfers  within  Four 
Months. — Under  the  last  class  of  titles  obtained  by  the  trustee  in  bank- 
ruptcy, the  third  subject  added  is  not  comprehended  within  the  ordinary 
common-law  rights  of  creditors.^s^ 

For  the  bankruptcy  act  by  its  peculiar  provisions  makes  void  all 
transfers  made  by  a  bankrupt  within  four  months  of  his  bank- 
ruptcy, where  such  transfers  were  made  with  the  intent  on  his  part, 
to  hinder,  delay  or  defraud  creditors,  although  the  transferee  in 
no  way  participated  in  such  intent;  unless  such  transferee  shall 
prove,  by  way  of  defense,  his  own  bona  fides  and  his  giving  of  a 
present,  fair  consideration  therefor.^sT 

586.  In  re  Gray,  3  A.  B.  R.  647,  47  App.  Div.  N.  Y.  554  (N.  Y.  Sup.  Ct.  Apn> 
Div.). 

587.  Bankr.  Act,  §  67  (e). 

Other  distinctions  as  to  §  67  (e).  (1)  The  distinction  is  also  made  in  one 
case  that  fraudulent  conveyances  made  within  the  four  months  period  are  ab- 
solutely void  upon  the  filing  of  the  bankruptcy  petition  while  those  made  before 
that  time  are  voidable  merely.  In  re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio).  This 
seems  to  be  a  misconception  of  the  object  of  the  statute. 

(3)  In  another  case,  §  67  (e)  is  considered  to  include  "frauds  upon  the  Act" 
as  contradistinguished  from  other  frauds  uoon  creditors.  In  re  Gray,  3  A.  B> 
R.  649,  47  App.  Div.  N.  Y.  554  (N.  Y.  Sup.  Ct.  App.). 
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This  simply  throws  upon  the  transferee  the  burden  of  proving  good  faith 
and  present  consideration,  instead  of  throwing  upon  creditors  the  burden. 
of  proving  his  participation  in  tlie  fraudulent  intent.  , 

In  view  of  the  fact  that  all  property  fraudulently  conveyed  passes  to  the 
trustee  by  operation  of  §  70  of  the  Act,  it  is  evident  no  reason  for  the 
adding  of  this  §  67  (e)  could  have  existed  had  it  not  been  that  by  this 
]..eculiar  provision  conveyances,  transfers  and  incumbrances  made  by  the 
bankrupt  within  the  four  months  preceding  bankruptcy  are  void,  even  if 
made  with  merely  his  own  intent  to  hinder,  delay  and  defraud  creditors,  un- 
less the  transferee  prove  his  own  good  faith  and  adequate  consideration.  At 
common  law  and  under  the  statutes,  except  this  bankruptcy  statute  in  its 
§  67  (e),  a  prima  facie  case  for  setting  aside  a  transfer  as  fraudulent  is 
not  complete  unless  proof  be  made  by  the  creditor  of  the  transferee's  par- 
ticipation in  the  fraudulent  intent ;  and  a  suit  to  set  aside  a  fraudulent  con- 
veyance, may  fail  precisely  because  of  this  inability  to  prove  affirmatively  the 
transferee's  participation  in  the  fraudulent  intent. 

By  this  provision  of  §  67  (e),  then,  fraudulent  conveyances  within  the 
four  months  are  voidable  if  made  with  solely  the- debtor's  intent  to  hinder, 
delay  or  defraud  creditors,  even  if  there  be  no  participation  of  the  trans- 
feree in  the  intent,  unless  the  transferee  himself  prove  his  own  good  faith, 
and  his  giving  of  a  present,  fair  consideration  therefor. 

§  1494.  Prima  Facie  Case  without  Proof  of  Transferee's  Par-, 
ticipation. — It  is  not  necessary,  then,  in  order  to  make  a  case  for  setting 
aside  a  fraudulent  conveyance  made  within  four  months  of  bankruptcy,  to 
prove  in  the  first  instance  a  participation  in  the  fraudulent  intent  on  the 
part  of  the  person  receiving  the  conveyance,  but  good  faith  and  present, 
fair  consideration  is  a  defense  to  be  pleaded  and  proved  by  the  transferee.^** 

Sherman  v.  Luckhardt,  11  A.  B.  R.  26  (Sup.  Ct.  Kansas,  overruling  Sherman, 
t.  .Luckhardt,  9  A.  B.  R.  312  Sup.  Ct.  Kas.) :  "The  clauses  quoted  from  §  57 
and  §  60  treat  alone  the  subject  of  preferences.  No  mention  is  there  made  of 
fraud.    The  lawmaking  power  dealt  with  the  subject  of  fraud  in  clause  "'e"  of 

588.  Also,  see  Friedman  ,  v.  Vorchofsky,  105  111.  App.  414.  Unmack  v^ 
Douglass,  55  Atl.  12;  evidently  under  such  a  construction  Egan  State  Bk;  v^ 
Rice,  9  A.  B.  R  437  (C.  C.  A.  S.  Dak.).  McNulty  v.  Wiesen,  12  A.  B.  R.  341, 
130  Fed.  1012  (D.  C.  Pa.) :  The  reasoning  of  the  court  in  this  case  is  not,  how- 
ever, to  be  approved  in  its  entirety. 

And  also  compare,  to  the  efifect  that  67  (e)  does  not,  at  any  rate,  refer  to  pay- 
ments of  money,  Blakey  v.  Boonville  Bk.,  2  A.  B.  R.  462  (D.  C.  Ind.).  This, 
ease  was  reversed  in  Booneville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  241 
(C.  C.  A.  Ind.),  but  not  on  this  ground. 

.  Inferentially,  In  re  Knopf,  16  A.  B.  R.  445,  144  Fed.  245  (D.  C.  S.  C.) ;  in- 
stance, In  re  Head  and  Smith,  7  A.  B.  R.  556  (D.  C.  Ark.),  the  latter  being  a  case 
where  one  partner  sold  out  to  other  partner  when  the  partnership  was  insolvent: 
held  to  be  a  hindering,  delaying  and  defrauding  of  firm  creditors  in  an  attempt 
to  convert  firm  property  into  individual  property. 

Instance,  In  re  Steininger  Mercantile  Co.,  6  A.  B.  R.  68,  107  Fed.  669  (C.  C. 
A.  Ga.):  Executing  mortgages  in  behalf  of  favored  creditors  who  are  not 
pressing  for  payment  nor  asking  for  security,  the  mortgages  covering  all  the 
debtor's  property  and  being  concededly  made  with  the  intent  that  the  debtors. 
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section  67  of  the  act,  and,  in  language  so  plain,  concise,  exact  and  unequivocal 
is  to  leave  no  room  for  doubt  or  construction,  there  inhibited  all  transfers  of 
the  property  of  an  insolvent  debtor  made  within  four  months  prior  to  the  in- 
stitution of  bankruptcy  proceedings  under  the  act  wherein  the  debtor,  with 
the  intent  on  his  part  of  hindering,  delaying  or  defrauding  his  creditors,  parted 
with  his  property  regardless  of  the  knowledge  of  or  participation  in  -such  fraud 
by  the  creditor.  This  is  a  case  of  first  instance  in  this  State  in  construing  the 
#.bove  provisions  of  the  act.  In  other  jurisdictions  a  like  view  of  the  act  has 
been  reached.  Friedman  v.  Verchofsky,  105  111.  App.  414;  Un.mack  v.  Doug- 
lass (Conn.),  55  Atl.  12.  There  are  cases  holding  a  contrary  view.  .Congleton 
■V.  Schreihofer  (N.  J.  Ch.),  54  Atl.  144;  Gamble  v.  Elkin  (Pa.),  54  Atl.  782. 
However,  the  reasoning  employed  in  these  cases,  contrary  to  the  view  expressed 
m  this  opinion,  does  not  commend  itself  to  our  judgment  or  meet  our  ap- 
VTOwal.  Such  a  construction  of  the  act  would  nuHify  one  of  its  most  impor- 
■fant  and  beneficial  provisions." 

In  re  McLam,  3  A.  B.  R.  245,  97  Fed.  922  (D.  C.  Vt):  "The  provision  of 
the  latter  act  is  more  prohibitive  than  that  of  the  former,  for  no  reasonable 
<ause  of  belief  of  insolvency  and  fraud  on  the  act,  by  the  person  receiving 
the  preference,  is  necessary  to  avoid  it.  The  purpose  and  intent  of  the  bank- 
rupt only  is  looked  at,  and  if  contrary  to  the  act,  is  sufficient." 

In  re  Moody,  14  A.  B.  R.  276,  131  Fed.  525  (D.  C.  Iowa):  "By  the  plain 
language  of,  this  section,  if  Mpody  intended  by  the  sale  to  hindw,,  delay  or 
•defraud  his  creditors,  the  conveyance  is  null  and  void  as  to  such  creditors, 
<'xcept  as  against  good  faith  purchasers  for  a  present,  fair  consideration.  It  is 
not  necessary  that  the  purchaser  should  participate  in  the  fraudulent  purpose 
of  Moody  to  render  the  transaction  void  as  against  the  trustee.  Such  purpose 
being  shown  it  must  then  be  made  to  appear  that  the  purchase  was  in  good 
faith,  and  for  a  present  fair  consideration,  paid  at  the  time  of  such  purchase  " 

In  re  Hill,  15  A.  B.  R.  499,  140  Fed.  984  (D.  C.  Calif.):  "The  evidence  is, 
jn  my  opinion,  sufficient  to  justify  the  finding  of  the  referee  that  the  intention 
cf  the  bankrupt  in  executing  the  ijiortgage  was  to  hinder,  delay,  and  defraud 
his  other  creditor.     It  is  clear  from  the  evidence  that  it  was  the  bankrupt's 

might  thereby  enforce  indulgence  from  other   creditors  and  further  advances 
from  the  mortgagees. 

Instance,  In  re  Egan  State  Bk.  v.  Rice,  9  A.  B.  R.  437,  119  Fed.  107  (C.  C.  A, 
S.  Dak.,  affirming  In  re  Platte,  6  A.  B.  R.  568):  Chattel  mortgage  with  power 
of  sale,  where  the  proceeds  of  the  sales  are  not  applied  on  the  debt  (no  partici- 
pation in  the  fraudulent  intent  appearing  on  the  mortgagees'  part). 

Instance  held  not  invalid  under  §  67  (e).  Chattel  mortgage  within  the  four 
months  and  duly  recorded,  there  being  an  oral  agreement  that  the  goods  should ' 
be  filled  to  customers  supplied  by  a  particular  commission  house  and  in  its 
name  and  net  proceeds  to  be  applied  to  paynient  of  mortgage  debt,  justifies  no 
inference  that  the  mortgage  was  made  with  intent  to  hinder,  delay  or  defraud 
creditors.     In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.). 

Instance  held  not  invalid  under  §  67  (e) :  '  Partner  pledging  his  insurance 
policies  to  creditor  of  firm  with  stipulation  not  to  become  firm  property,  all 
under  advice  of  counsel — npt  under  §  67  (e)  nor  fraudulent:  In  re  Bloch,  15  \. 
B.  R.  748  (C.  C.  A.  N.  Y.). 

Instance,  In  re  Pease,  12  A.  B.  R.  66,  129  Fed.  446  (D.  C.  Mich.):  Chattel 
mortgage  executed  within  four  months  period,  for  presently  passing  considera- 
tion, namely,  a  loan  to  be  used  in  making  preferential  payments,  known  by 
mortgagee  or  of  which  he  had  reasonable  grounds  for  inference,  is  void  under 

Contra,  obiter,  in  Jacobs  v.  Van  Sickle,  11  A.  B.  R.  470  (C.  C.  A.  N.  J.).  And 
see  contra,  to  main  proposition,  note  to  In  re  McLam,  3  A.  B.  R.  245,  97  Fed. 
925.    Also,  contra,  compare,  under  law  of  1867,  Tiffany  v.  Lucas,  1?  Wall.  410. 
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intention  in  executing  this  mortgage  to  give  a  preference  to  the  petitioner. 
Such  an  intent  upon  his  part  is  one  'to  hinder,  delay,  or  defraud  his  creditor,' 
within  the  meaning  of  subdivision  'e''  of  '§  67  of  the  Bankruptcy  Act;  and,  in 
determining  whether  a  conveyance  or  transfer  of  property  made  by  a  bank- 
nipt  was  in  violation  of  that  section,  'the  purpose  and  intent  of  the  bankrupt 
only  is  looked  at,  and,  if  contrary  to  the  Act,  is  sufficient'  to  render  such  con- 
veyance or  transfer  void." 

The  commonly  recurring  instance  of  an  insolvent  merchant  selling  out 
his  entire  stock  in  trade  for  less  than  fair  value  and  to  close  out;5^9  and  the 
selling  out  of  the  entire  stock  of  a  retail  merchant  without  inventory.s^o 
have  been  held  in  several  cases  to  come  under  this  section,  throwing  the 
burden  of  proof  of  bona  fides  upon  the  purchaser. 

§  1495.  But  Transferee's  Good  Faith  and  Valuable  Consideration, 
Defense. — But  that  the  transferee  was  acting  bona  fide  and  gave  a  present^ 
fair  consideration  is  a  d^fense.^*^ 

McNulty  V.  Wiesen,  12  A.  B.  R.  341,  130  Fed.  1012  (D.  C.  Pa.):  "Nor  is 
the  averment  in  the  answer  that  the  assignment  was  made  to  the  respond- 
ents without  any  intent  on  their  part  to  hinder,  delay  or  defraud  the  creditors 
of  the  bankrupt  impertinent,  for  the  reason  that  under  §  67e  *  *  *  they 
are  required  to  show  that  they  are  purchasers  of  these  accounts  in  good  faith, 
and  for  a  present,  fair  consideration." 

In  re  Moody,  14  A.  B.  R.  276,  134  Fed.  631  (D.  C.  Iowa):  "Such  purpose 
(transferror's  fraudulent  purpose)  *  *  *  being  shown,  it  must  then  be 
made  to  appear  that  the  purchase  was  in  good  faith,  and  for  a  present,  fair 
consideration,  paid  at  the  time  of  such  purchase.'' 

And  the  burden  of  proof  of  such  good  faith  is  on  the  transferee.^*^ 

§  1496.  What  Constitutes  "Good  Faith. "^The  standard  of  good 
faith  as  a  defense  for  the  transferee  under  §  67  (e)  is  the  same  as  that 
of  a  creditor  in  accepting  payments,  or  transfers  of  property  as  payment,  or 
a?  security,  from  an  insolvent  debtor. 

In  re  Moody,  14  A.  B.  R.  276,  134  Fed.  631  (D.  C.  Iowa):  "And  it  is  uni- 
formly held  that  each  (a  creditor  or  purchaser),  when  dealing  with  one  who 
IS  in  fact  insolvent  and  may  be  adjudged  a  bankrupt  within  four  months,  to 
ixercise  ordinary  prudence  and  diligence  to  ascertain  whether  or  not  such 
insolvent  can  make  a  transfer  of  his  property  to  him  that  will  not  be  in  viola- 
lion  of  the  Bankruptcy  Law." 

Thus,  transactions  known  by  the  purchaser  to  be  out  of  the  usual  and  or- 
dinary course  of  business  tend  to  negative  good  faith;  such  as  the  sale  of 
an  entire  stock  of  goods  at  less  than  cost.^^^ 

589.  In  re  Moody,  14  A.  B.  R.  272,  134  Fed.  631  (D.  C.  Iowa). 

590.  In  re  Knopf,  16  A.  B.  R.  432  (D.  C.  S.  C). 

591.  Dokken  v.  Page,  17  A.  B.  R.  228,  147  Fed.  439  (C.  C.  A.  N.  Dak.). 

592.  Horner-Gaylord  Co.  v.  Miller  &  Bennett,  17  A.  B.  R.  257,  147  Fed.  295 
(D.  C.  W.  Va.).- 

593.  In  re  Moody,  14  A.  B.  R.  272,  134  Fed.  .631  (D.  C.  Iowa).  Compare,  § 
1504. 
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Walburn  v.  Babbit,  16  Wall.  577:  "But  it  is  wholly  a  different  thing  when 
iie  sells  his  .entire  stock  to  one  or  more  persons.  This  is  an  unusual  occur- 
jence,  out  of  the  ordinary  mode  of  transacting  such  business,  is  prima  facie 
■evidence  of  fraud,  and  throws  the  burden  of  proof  on  the  purchaser  to  sustain 
the  validity  of  his  purchase.     *     *     * 

"But  the  law  will  not  let  him  escape  in  this  way.  The  question  raised  by 
1he  statute  is  not  his  actual  belief,  but  what  he  had  reasonable  cause  to  believe. 
In  purchasing  in  the  way  and  under  the  circumstances  he  did,  the  law  told  him 
that  a  fraud  of  some  kind  was  intended  on  the  part  of  the  seller,  and  he  was 
put  on  inquiry  to  ascertain  the  true  condition  of  Mendelson's  [the  bankrupt 
vendor]  business.  This  he  did  not  do,  nor  did  he  maike  any  attempt  in  that 
direction.  Indeed,  he  contented  himself  with  limiting  his  inquiries  to  the 
■object  Mendelson  had  in  selling  out,  and  to  his  future  purposes.  Something 
more  was  required  than  this  information  to  repel  the  presumption  of  fraud 
which  the  law  .raised  in  the  mere  fact  of  a  retail  merchant  selling  out  his 
entire  stock  of  goods.  If  this  sort  of  information  could  sustain  the  sale,  the 
provision  of  the  bankrupt  law  we  are  considering  would  be  no  protection  to 
■creditors,  for  any  one  in  Mendelson's  situation,  and  with  the  purpose  he  had 
in  view,  would  be  likely  to  give  the  party  with  whom  he  was  dealing  a  plaus- 
ible reason  for  his  conduct.  The  presumption  of  fraud  arising  from  the  un- 
usual nature  of  the  sale  in  this  case  can  only  be  overcome  by  proof  on  the 
part  of  the  buyer  that  he  took  the  proper  steps  to  find  out  the  pecuniary  con- 
<iition  of  the  seller.  All  reasonable  means,  pursued  in  good  faith,  must  be 
used  for  this  purpose.  If  Summerfield  [the  vendee]  had  employed  any  means 
itt  all  directed  to  this  end,  he  would  have  discovered  the  actual  insolvency 
rf  Mendelson.  In  choosing  to  remain  ignorant  of  what  the  necessities  of  his 
case  required  him  to  know,  he  took  the  risk  of  the  impeachment  of  the 
transaction  by  the  assignee  in  bankruptcy,  in  .case  Mendelson  should,  within 
the  time  limited  in  the  statute,  be  declared  a  bankrupt." 

Dokken  v.  Page,  17  A.  B.  R.  228,  1*7  Fed.  438  (C.  C.  A.  N.  Dak):  "The 
daim  of  the  intervenor  is  a  palpable  fraud  on  the  Bankrupt  Act.  It  is  full 
time  that  speculating  purchasers  from  insolvent  debtors  should  know  that 
under  the  bankrupt  act  they  cannot  stop  their  ears  and  shut  their  eyes  lest 
they  may  hear  or  see  that  such  a  merchant  as  Tveten  was  selling  out  his 
■entire  stock  of  goods  in  order  to  defeat  his  creditors  in  the  collection  of  their 
just  claims.  Such  speculators  on  chance  seem  to  think  that  they  can  escape 
the  statute  by  studiously  and  cunningly  placing  themselves  in  a  position  to  half 
satisfy   conscience  by  saying: 

"'I  did  not  know  the  vendor  was  bankrupt.  He  did  not  so  inform  me;  and 
f  did  not  ask  him.  I  did  not  know  about  his  creditors,  as  I  did  not  examine 
his  books.  I  did  not  take  an  inventory  of  the  goods  or  carefully  examine  them, 
as  I  had  a  general  knowledge  of  their  character,  and  did  not  look  further' — 
and  the  like. 

"Under  the  Bankrupt  Act  such  a  purchaser,  within  the  four  months'  lim- 
;tation,  is  presumptively  a  purchaser  with  knowledge.  To  protect  his  pur- 
chase the  burden  rests  upon  him  to  show  satisfactorily  that  he  was  a  pur- 
chaser in  good  faith;  that  he  paid  a  present,  fair  consideration  for  the  prop- 
erty; and  that  he  did  not  know  or  have  reason  to  believe  that  the  vendor  was 
insolvent." 

Thus,  likewise,  purchasers  from  one  known  to  be  insolvent,  or  purchasing 
an  entire  stock  at  less  than  cost,  are  put  upon  inquiry,  arid  are  bound  to 
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investigate,  and  are  not  exercising  good  faith  if  they  do  not  investigate.^"* 
And  it  has  apparently  been  held  that  a  mortgagee  who  gives  present  and 
adequate  consideration  but  who  knows  the  proceeds  are  to  be  used  to  defeat 
the  purpose  of  tlie  Bankrupt  Act,  as,  for  instance,  to  create,  indirectly,  a 
preference,  is  not  acting  in  "good  faith"  in  the  transaction,  and  that  his 
mortgage  is  voidable. ^"^ 

§  1497.  Section  67  (e)  Not  Applicable  to  Mere  Preferential 
Transfers. — Section  67  (e)  does  not  apply  to  mere  preferential  trans- 
fers.596 

§  1498.  And  Trustee  Must  Show  Bankrupt's  Actual  Fraud.— And 

the  trustee  must,  of  course,  as  part  of  his  case  in  chief  show  the  bankrupt's 
fraud  in  making  the  transfer.  The  rule  of  67  (e)  simply  relieves  the 
trustee  from  the  necessity,  otherwise  existing,  of  showing  the  transferee's 
participation  therein. 

■  Thompson  v.  Fairbanks,  13  A.  B.  R.  443,  196  U.  S.  516:  "There  is  no  finding 
that  in  parting  with  the  possession  of  the  property,  the  mortgagor  had  any 
purpose  of  hindering,  delaying  or  defrauding  his  creditors  or  any  of  them. 
Without  a  finding  ^to  the  effect  that  there  was  an  intent  to  defraud,  there  was 
no  invalid  transfer  of  the  property  under  the  provisions  of  §  67  (e)  of  the 
Bankruptcy    Law." 

§  1499.  Transfer  Must  Have  Been  within  Pour  Months.— The  trans- 
fer must  have  been  made  .within  the  four  months  to  be  voidable ;  but  if 
made  on  the  same  day  of  the  month  of  the  fourth  month  preceding,  it  is 
^'within  four  months."^®'' 

Voluntary  conveyances  by  way  of  gift,  to  avoid  creditors,  are  not  limited 
to  four  months  and  do  not  have  to  come  under  §  67  (e).^"^ 

Division  4. 

Protection  of  Liens  Which  Are  Not  Contrary  to  the  Bankrupt  Act. 

§  1500.   Protection    of    Liens    Which    Are    Not    in    Contraven- 
tion of  Act. — Liens   given   or   accepted   in   good  faith   and  not 

594.  Dokken  v.  Page,  17  A.  B.  R.  228,  147  Fed.  439  ,(C.  C.  A.  N.  Dak.) ;  In  re 
Moody,  14  A.  B.  R.  372,  134  Fed.  631  (D.  C.  Iowa).  Also,  see  Wager  v.  Hall, 
16  Wall.  584;  Walburn  v.  Babbitt,  16  Wall.  577. 

595.  Roberts  v.  Johnson,  18  A.  B.  R.  136,  151  Fed.  567  (C.  C.  A.  Md.). 

596.  In  re  Bloch,  15  A.  B.  :fe.  748,  142  Fed.  674  (C.  C.  A.  N.  Y.). 

Contra,  In  re  Jones,  9  A.  B.  R.  262  (D.  C.  S.  C.) :  In  this  case  a  preference 
was  held  to  be  voidable  under  67  (e)  without  participation  of  the  transferee 
in  the  intent.  This  decision  was  manifestly  placed  upon  the  wrong  ground.  It 
was  not  voidable  under  67  (e)  for  the  reason  that  it  was  a  conveyance 
made  to  hinder,  delay  or  defraud  creditors,  but  was  simply  a  preference  voidable 
under  60  (b).  The  court  evidently  labored  under  a  confusion  between  the 
intent  to  prefer  and  the  intent  to  defraud,  as  to  which  see  In  re  Duflfy,  9  A.  B. 
R.  358;  Githens  v.  Shiffler,  7  A.  B.  R.  453,  112  Fed.  505,  and  ante,  §§  1397,  1221, 
113. 

597.  In  re  Hill,  15  A.  B.  R.  499,  140  Fed.  981  (D.  C.  Calif). 

598.  In  re  Scheuch,  8  A.  B.  R.  727,  116  Fed.  555  (D.  C.  Wash.);  In  re 
Toothacker  Bros.,  12  A.B.  R.  99.  128  Fed.  187  (D.  C.  Conn.). 
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in  contemplation  of  or  in  fraud  upon  the  act  and  for  a  present 
consideration,  which  have  been  recorded  according  to  law,  if  record 
be  necessary  to  impart  notice,  are  not  afFected.^^s 

Liens  given  at  any  time  before  the  filing  of  the  petition  upon  a  presently 
passing  consideration,  that  is  to  say,  not  in  payment  of  a  pre-existing  debt  ^ 
— not  in  consideration,  in  other  words,  of  a  reduction  of  liabilities,  but  in 
consideration  of  the  contemporaneous  increase  or  at  least  replacing  of  assets 
— are  valid,  if  they  are  given  or  accepted  in  good  faith  and  not  in  con- 
templation of  or  fraud  upon  the  Bankruptcy  Law,  and  if,  also,  they  have 
been  duly  recorded  where  the  State  law's  require  recording  in  order  to  im- 
part notice.^oo 

Hiscock  V.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  28:  "The  contracts  under 
which  they  were  pledged  were  valid  and  enforceable  under  the  laws  of  New 
York  where  the  debt  was  incurred  and  the  lien  created.  The  Bankruptcy  Act 
did  not  attempt  by  any  of  its  provisions  to  deprive  a  lienor  of  any  remedy 
which  the  law  of  the  State  vested  with  him;  on  the  other  hand,  it  provided,  § 
67   (d)   etc." 

In  re  Soudan's  Mfg.  Co.,  8  A.  B.  R.  45  (C.  C.  A.  Ind.) :  "It  is  equally  clear 
that  §  67  (d)  saves  from  invalidity  the  security  thus  founded  upon  a  present 
consideration  if  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud 
upon  the  Act,  and  in  the  absence  of  notice  which  impeaches  the  good  faith  of  the 
transaction  as  so  defined  the  mortgagee  is  entitled  to  the  benefits  of  his  lien 
notwithstanding  the  fraud,   if  any  there  was,  on  the  part   of  the  mortgagor." 

Darby  v.  Inst.,  1  Dill  144,  Fed.  Cas.  3571:  "An  insolvent  person  may  properly 
make  efforts  to  extricate  himself  from  his  embarrassment,  and  therefore  he 
may  borrow  money,  and  give  at  the  time  security  therefor,  provided,  always, 
the  transaction  be  free  from  fraud  in  fact,  and  upon  the  Bankrupt  Act.  And 
hence  it  is  a  settled  principle  of  bankrupt  law,  both  in  England  and  in  this 
country,  that  advances  made  in  good  faith  to  a  debtor  to  carry  on  business, 
upon  security  taken  at  the  time,  do  not  violate  either  the  terms  or  policy  of 
the  Bankrupt  Act." 

In  re  Porterfield,  15  A.  B.  R.  11,  138  Fed.  192  (D.  C.  W.  Va.,  reversed,  on 
other  grounds,  sub  nom.  Moore  v.  Green,  16  A.  B.  R.  651,  145  Fed.  480) :  "Both 
the  State  and  Bankrupt  Act  recognize  the  right  to  make  a  transfer  giving  prefer- 

599.  See  cases  involving  liens  under  various  subjects  ante  and  post,  "Title  of,  . 
Trustee  as  Successor  to  Bankrupt;"  "Fraudulently  Conveyed  Property;"  "Pref- 
erences;" etc.,  etc.     Necessarily  the  subject  of  valid  liens  would  be  involved  m 
many  such  cases  and  other  cases. 

600.  Bankr.  Act,  §  67  (d) :  "Liens  given  or  accepted  in  good  faith  and  not 
in  contemplation  of  or  in  fraud  upon  this  act,  and  for  a  present  consideration, 
which  have  been  recorded  according  to  law,  if  record  thereof  was  necessary  m 
order  to  impart  notice,  shall  not  be  affected  by  this  act." 

In  re  Wolf,  3  A.  B.  R.  555,  98  Fed.  84  (D.  C.  Iowa);  Tiffany  v.  Boatman's 
Inst.,  18  Wall.  375;  Crim  v.  Woodford,  14  A.  B.  R.  302,  136  Fed.  34  (C.  C.  A. 
W.  Va.);  Bank  v.  Bruce,  6  A.  B.  R.  312,  109  Fed.  69  (C.  C.  A.  S.  C);  In  re 
Clifford,  14  A.  B.  R.  283,  136  Fed.  475  (D.  C.  Iowa);  Davis  v,  Turner,  9  A.  B.  R. 
705,  716,  120  Fed.  605  (C.  C.  A.  N.  Car.);  obiter.  Farmers'  Bk.  of  Edgfield  v. 
Carr,  11  A.  B.  R.  733,  127  Fed.  690  (C.  C.  A.  S.  Car.);  instance,  In  re  Cobb,  3 
A.  B.  R.  129,  96  Fed.  821  (D.-  C.  N.  Car.);  impliedly.  In  re  U.S.  Food  Co^  15 
A.  B.  R.  329  (Ref.  Mich.) ;  obiter,  Roberts  v.  Johnson,  18  A.  B.  R.  135,  151  Fed. 
567  (C.  C.  A.  Md.);  obiter.  In  re  Wright,  2  A.  B.  R.  366,  96  Fed.  187  (D.  C.  Ga.). 
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once  for  a  new,  and  not  an  existing  consideration  or  debt,  if  made  in  good 
faith."  _  '  , 

Stedman  v.  Bk.  of  Monroe,  9  A.  B.  R.  4,  117  Fed.  237  (C.  C.  A.  Iowa): 
"But  no 'such  result  followed  in  respect  to  the  $3000  actually  loaned  when  the 
mortgage  was  given.  As  to  that  surn  the  security  of  the  mortgage  was  valid 
under  the  terms  of  §  67d  unless  it  was  given  in  contemplation  of  bankruptcy  or 
in  fraud  upon  the  act.'' 

In  re  Brown,  5  A.  B.  R.  231  (D.  C.  Pa.):  "  *  *  *  ^nd  such  liens  are  de- 
clared by  clause  'd'  of  §  67  to  be  unafifectedd  by  the  Act.  The  term  'unaffected' 
may  perhaps  be  too  broad,  other  sections  do  affect  such  liens  in  some  respects 
not  material,  but  the  general  meaning  of  the  phrase  is  clear.  Such  liens  are  left 
as  the  act  finds  them  and  (passing  the  question  whether  the  Court  may  in- 
terfere in  the  case  of  a  fraudulent  or  oppressive  enforcement)  they  may  be 
proceeded  upon  according  to  their  terms."  But  the  court  in  In  re  Brown 
implies  that  the  burden  of  showing  bad  faith  is  upon  the  trustee.  The  facts  do 
not  disclose  whether  the  transfer  was  within  the  four  months  period  or  not. 

Thus,  an  embarrassed  dettor  may  borrow  money  and  give  a  mortgage  to 
carry  on  his  business,  and  if  the  lender  lend  in  good  faith,  his  mortgage  is 
valid.6" 

Obiter,  In  re  Pease,  12  A.  B.  R.  68,  129  Fed.  446  (D.  C.  Mich.):  "The  propo- 
sitions that  advances  may  be  lawfully  made  in  good  faith  to  a  debtor  to  carry 
on  his  business,  and  that  the  leader  may  lawfully  take  security  at  the  time  for 
•such  advances  without  violating  the  Bankrupt  Act,  are  beyond  denial." 

But  if  the  loan  be  in  bad  faith,  it  is  void  even  though  on  a  present  con- 
sideration-^o^- 

Likewise,  mortgages  to  secure  future  advances  are  valid  if  made  in  good 
faith,  at  any  rate  to  the  amount  of  the  advances  at  the  time  of  the  bank- 
ruptcy.^"^ 

It  will  be  useful  to  explicate  this  clause  in  some  detail. 

§  1501.  Is  Converse  of  Avoidance  of  Liens  Opposed  to  Bankruptcy 
Act. — This  provision  of  the  law  protecting  certain  liens  is,  substantially, 
simply  the  converse  of  other  provisions  of  the  statute  invalidating  certain 
transfers.  Thus,  transfers  that  are  fraudulent  as  to  creditors  certainly  are 
not  "bona  fide,"  so  we  find  that  the  right  to  avoid  fraudulent  conveyances  of 
property,  which  we  have  heretofore  discussed  as  one  of  the  trustee's  rights, 
has  its  converse  in  the  protection  given  by  §  67  (d)  to  "bona  fide"  liens. 
Again,  the  avoidance  of  preferences  and  fraudulent  conveyances  is  one  of 
the  chief  objects  and  purposes  of  the  Bankruptcy  Act,  and  therefore  we 
iind,  in  §  67  (d)  the  converse  of  the  trustee's  peculiar  rights  conferred  by 

601.  In  re  Wolf,  3  A.  B.  R.  555,  98  Fed.  974  (D.  C.  Iowa) ;  Davis  v.  Turner,  9 
A.  B.  R.  704,  120  Fed.  605  (C.  C.  A.  N.  Car.) ;  In  re  Soudans  Mfg.  Co.,  8  A.  B. 
R.  45,  113  Fed.  804  (C.  C.  A.  Ind.). 

602.  In  re  Pease,  12  A.  B.  R.  66,  129  Fed.  446  (D.  C.  Mich.);  impliedly,  Rob- 
erts V.  Johnson,  18  A.  B.  R.  135,  151  Fed.  567  (C.  C.  A.  Md.). 

603.  In  re  U.  S.  Food  Co.,  15  A.  B.  R.  329  (Ref.  Mich.).  See  also,  ante, 
"Third  Element  of  a  Preference,"  §  1319. 

1  Rem  B— 57 
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the  Bankruptcy  Act  to  avoid  preferences  and  fraudulent  conveyances  in  the 
provision  protecting  liens  "not  in  contemplation  of  nor  in  fraud  upon  the 
Act  and  upon  present  consideration.''^"* 

» 

Compare,  Young  v.  Upson,  8  A,  B.  R.  377,  115  Fed.  192  (D.  C.  N.  Y.):  "The 
security  was  given  for  a  present  consideration  and  'therefore  no  fraud  on 
creditors,  under  the  Bankruptcy  Act." 

Again,  we  find  the  converse  of  the  right  of  the  trustee  to  recover  property 
iij  cases  of  unrecorded  liens,  in  the  exception  of  §  67  (e)  that  the  liens,  to 
be  protected,  must  be  recorded,  if  recording  is  necessary  in  order  to  impart 
notice.  Thus,  this  §  67  (d),  protecting  certain  liens,  is  simply  the  converse 
of  other  provisions  of  the  Act  prohibiting  certain  other  transfers. 

It  is  probable  that,  even  had  there  been  no  specific- enactment  protecting 
such  liens,  yet,  under  the  doctrine  of  "expressio  unius  exclusio  alterius" 
bona  fide,  duly  recorded  liens,  based  on  present  consideration  and  not  in 
contravention  of  the  Bankruptcy  Act,  would  have  been  protected-^^^ 

In  re  Soudans  Mfg.  Co.,  8  A.  B.  R.  51,  113  Fed.  804  (C.  C.  A.  Ind.):  "In 
the  bankruptcy  act  of  1867  no  express  provision  appeared  for  this  class  of 
security,  but  in  Tiffany  v.  Institution,  18  Wall.  375,  388,  21  L.  Ed.  868,  the 
Doctrine  applicable  to  security  given  upon  a  present  consideration  was  tjius 
stated:     *    *     * 

"  'There  is  nothing  in  the  Bankrupt  Law  which  interdicts  the  lending  of 
money  to  a  man  in  Darby's  condition  (an  insolvent),  if  the  purpose  be  honest, 
.ind  the  object  not  fraudulent.  And  it  makes  no  difference  that  the  lender  had 
good  reason  to  believe  the  borrower  to  be  insolvent,  if  the  loan  was  made  in 
ffood  faith,  and  without  any  intention  to  defeat  the  provisions  of  the  Bankrupt 
Act.  It  is  not  difficult  to  see  that  in  a  season  of  pressure  the  power  to  raise 
money  may  be  of  immense  value  to  a  man  in  embarrassed  circumstances.  With 
it  he  might  be  saved  from  bankruptcy,  and  without  it  financial  ruin  would  be 
inevitable.  If  the  struggle  to  continue  his  business  be  an  honest  one,  and 
not  for  the  fraudulent  purpose  of  diminishing  his  assets,  it  is  not  only  not 
forbidden,  but  is  commendable." 

§  1502.  Lien  within  Four  Months  Valid  if  Other  Essentials  Exist. 

— It  will  be  observed  that  the  lien  may  ht  given  even  during  the  four  months 
period  preceding  bankruptcy — it  may  be  given  at  any  time  right  up  to  the 
hour  of  adjudication,  provided  the  other  essentials  of  good  faith,  present 
consideration  and  recording  exist. 

Obiter,  In  re  Wright,  2  A.  B.  R.  366,  96  Fed.  187  (D.  C.  Ga.):  "This  shows 
that  this  paragraph  refers  to  liens  given  or  accepted  within  four  months 
preceding  the  bankruptcy  proceedings.  Otherwise,  if  a  lien  had  been  given  or 
accepted  even  though  '  not  for  a  present  consideration,  but  for  an  antecedent 
debt,  the  lien  would  be  good  under  all  the  provisions." 

§  1503.  First  Essential  to  Protection  of  Lien— Unless  Both  Parties 
Guilty,  Lien  Protected. — The  lien  must  either  be  given  or  be  accepted  in 

604.  Compare,  In  re  Brown,  5  A.  B.  R.  221  (D.  C.  Penn.). 

605.  Davis  v.  Turner,  9  A.  B.  R.  704,  716.  120  Fed.  605  (C.  C.  A.  N.  Car.). 
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good  faith ;  that  is  to  say,  the  bad  faith  of  either  party  alone  will  be  insufifi- 
cient;  they  must  both  participate  in  the  bad  faith  to  mafce  the  lien  bad  on 
that  account.""^ 

,  Thus,  for  instance,  where  the  loan  is  made  at  the  time  and  the  lender 
has  reason  to  suppose  that  the  purpose  of  the  loan  is  to  give  encouragement ' 
to  the  borrower,  the  security  is  upheld.*"^ 

Thus,  likewise,  where  a  borrower  is  actually  insolvent,  but  is  a  man  of 
good  standing ;  having  a  large  number  of  supposedly  profitable  contracts  and 
the  necessity  was  supposed  to  be  simply  to  tide  over  temporary  business 
■embarrassment.*"  * 

§  1504.  What  Constitutes  "Good  Faith."— "Good  faith"  means  that 
the  creditor  should  not  act  in  such  a  way  as  to  intentionally  defeat  the  Bank- 
rupt Act,  but  should  let  the  debtor  have  the  money  or  property  for  some 
honest  purpose.""^ 

Thus,  mere  knowledge  of  the  borrower's  insolvency,  without  more,  is  not 
•enough  to  destroy  the  good  faith.®  i" 

Tiffany  v.  Boatman's  Sav.  Inst.,  18  Wall.  376:  "There  is  nothing  in  the 
Bankrupt  Act  which  interdicts  the  lending  of  money  to  a  man  in  Darbis'  con- 
dition, if  the  purpose  be  honest  and  the  object  not  fraudulent.  And  it  makes 
no  difference  that  the  lender  had  good  reason  to  believe  the  borrower  to  be 
insolvent  if  the  loan  was  made  in  good  faith,  without  any  intention  to  defeat 
the  provisions  of  the  Bankrupt  Act.  It  is  not  difficult  to  see  that  in  a  season 
■of  pressure  the  power  to  raise  ready  money  may  be  of  immense  value  to  a 
man  in  embarrassed  circumstances.  *  *  *  His  estate  is  not  impaired  or 
diminished  in  consequence,  as  he  gets  a  present  equivalent  for  the  securities 
he  pledges  for  the  payment  of  the  money  borrowed.  Nor  in  doing  this  does  he 
prefer  one  creditor  over  another.  *  *  *  The  preference  at  which  the  law  is 
■directed  can  only  arise  in  case  of  an  antecedent  debt." 

Obiter,  In  re  Pease,  12  A.  B.  R.  68,  139  Fed.  446  (D.  C.  Mich.):  "These 
two  elements  must  have  concurred  in  the  transaction,  to  avoid  the  conveyance. 
It  was  not  enough  that  the  grantor  was  believed  to  be  insolvent  in  order  to 
defeat  the  title  of  the  grantee,  but  it  must  also  appear  that  the  grantee  knew 
that  the  conveyance  was  made  with  a  view  to  effect  any  (some)  purpose  pro- 
hibited  by  the   Act." 

It  has  been  held  that  the  fact  that  neither  the  creditor  nor  debtor  knew 
or  had  reason  to  know,  that  the  debtor  was  insolvent,  or  in  failing  circum- 
stances, must  be  made  to  appear. 

And  in  some  cases  it  has, been  held,  that  such  fact  must  be  made  to  appear 
dearly  and  without  question.®  ii 

606.  Inferentially,  Farmers'  Bk.  v.  Carr,  11  A.  B.  R.  733  (C.  C.  A.  S.  C). 

607.  Obiter,  Sebring  v.  Wellington,  6  A.  B.  R.  673  (Sup.  Ct.  N.  Y.  App.  Div., 
citing  Tiffany  v.  Institution,  85  U.  S.  375,  and  Clark  v.  Iselin,  88  U.  S.  360). 

608.  Crim  v.  Woodford,  14  A.  B.  R.  302,  136  Fed.  34  (C.  C.  A..  W.  Va.). 

609.  Kaufman  v.  Treadway,  12  A.  B.  R.  685,  195  U.  S.  271.     See  ante,  §  1496. 

610.  Inferentially,  In  re  Wolf,  3  A.  B.  R.  555,  96  Fed.  974  (D.  C.  Iowa) ;  infer- 
entially, Crim  V.  Woodford,  14  A.  B.  R.  310,  136  Fed.  34  (C.  C.  A.  W.  Va.)i 
obiter,  Sebring  v.  Wellington,  6  A.  B.  R.  673   (Sup.  Ct.  App.  Div.). 

611.  Farmers'  Bk.  v.  Carr,  11  A.  B.  R.  733  (C.  C.  A.  S.  C,  citing  '■»icV*ir  v. 
Mclntyre,  7  A.  B.  R.  639,  113  Fed.  113). 
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But  this  is  an  erroneous  statement  of  the  rule.  The  rule  is  not  that  both 
parties  must  show  good  faith,  but  that  if  either  party  show  good  faith,  the 
lien  will  not  be  destroyed  because  of  the  other  party's  bad  faith. 

And,  at  any  rate,  notice  of  the  insolvency  of  the  borrower  to  impeach  the 
bona  fides  of  the  loan,  must  be  based  on  a  valuation  of  assets  in  the  con- 
dition when  the  loan  wa^  made  with  the  works  in  operation  and  not  on  the 
appraised  value  after  adjudication.^^^ 

And,  likewise,  liens  given'  for  a  presently  passing  consideration,  but  the 
proceeds  of  which  are  used  in  making  preferences,"  are  nevertheless  good,  if 
the  mortgagee  is  ignorant  of  its  intended  use  as  a  means  of  giving  pref- 
erences.® ^^ 

But  where,  the  lienholder  is  not  acting  in  good  faith,  but  is  aiding  a  cred- 
itor tp  obtain  a  preference  by  a  colorable  transaction,  the  lien  will  not  be 
good.*" 

Thus,  similarly,  a  debtor  may  give  a  mortgage  on  his  property  or  sell  it  to 
raise  the  money  to  make  his  statutory  def>osit  in  going  into  bankruptcy,  and 
the  mortgage  will  be  good.^i^ 

Again,  a  debtor  may,  in  contemplation  of  voluntary  bankruptcy  proceed- 
ings by  him  or  involuntary  proceedings  against  him,  prepay  or  secure  an 
pttorney  for  services  to  be  rendered  in  the  future  in  relation  to  the  bank- 
rtiptcy.^i* 

§  1505.  Second  Essential  to  Protection  of  Lien — Not  to  Be  Given 
and  Accepted  in  Contemplation  of  Bankruptcy  or  in  Fraud  of  Act. — 

The  lien  must  not  be  given  and  accepted  (for  the  word  "or"  should  be 
coHstrued  "and"  here)  in  contemplation  of  bankruptcy  proceedings  nor  in 
fraud  upon  this  Act.*i^ 

The  word  "or"  must  be  construed  "and"  here  because  otherwise  a  debtor 
who  is  about  to  file  his  petition  in  bankruptcy  could  not  make  an  ad- 
vantageous sale  to  any  one  cognizant  of  the  fact  that  he  is  contemplating 
bankruptcy,  although  thereby  a  fund — already  well  converted  into  money — 
would  be  brought  into  the  bankruptcy  court  much  to  the  advantage  of  cred- 
itors.   As  long  as  no  fraud  is  thus  perpetrated,  it  is  perfectly  valid.*^* 

612.  In  re  Soudans  Mfg.  Co.,  8  A.  B.  R.  51,  113  Fed.  804  (C.  C.  A.  Ind.), 

613.  In  re  Soudans  Mfg.  Co.,  8  A.  B.  R.  51,  113  Fed.  804  (C.  C.  A.  Ind.);  In  re 
Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.) ;  Davis  v.  Turner,  9  A.  B.  R. 
705,  120  Fed.  605  (C.  C.  A.  N.  Car.). 

614.  Roberts  v.  Johnson,  18  A.  B.  R.  132,  151  Fed.  567  (C.  C.  A.  Md.);  Hack- 
ney V.  Raymond  Bros.  Clarke  Co.,  10  A.  B.  R.  213  (Neb.);  compare,  same  case,, 
on  reconsideration  and  reversal,  in  13  A.  B.  R.  164,  68  Neb.  624.  In  re  Beerman, 
7  A.  B.  R.  431,  112  Fed.  663  (D.  C.  Ga.),  where  mortgage  was  given  to  raise 
money  to  prefer  a  creditor,  mortgagee  knowing  of  the  proposed  use  and  taking, 
a  bond  of  indemnity  from  the  creditor.  Inferentially,  In  re  Pease,  12  A.  B.  R. 
66,  129  Fed.  446  (D.  C.  Mich.).  Compare  the  facts  in  In  re  Pease,  12  A.  B.  R. 
148,  101  Fed.  107  (D.  C.  Iowa). 

615.  (1867)  In  re  Keefer,  4  N.  B.  Re?.  126. 

616.  Bankr.  Act,  §  60  (d) ;  Furth  v.  Stahl,  10  A.  B.  R.  442,  205  Penn.  439;  In  re 
.i^orris,  11  A.  B.  R.  145,  125  Fed.  841  (D.  C.  N.  Car.). 

617.  In  re  Pease,  12  A.  B.  R.  66,  129  Fed.  446  (D.  C.  Mich.). 

618.  Compare.  Kaufman  v.  Treadwav.  12  A.  B.  R.  685.  195  U.  S.  271. 
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The  taking  of  possession  within  the  four  months  period  of  after-acquired 
pi-operty  under  a  chattel  mortgage  covering  after-acquired  property,  in  con- 
templation of  bankruptcy  proceedings,  may  or  may  not  be  valid,  dependent 
upon  the  state  law  determiijing  whether  such  taking  of  possession  reverts 
10  the  date  of  the  original  mortgage  or  not.^i^ 

In  btates  where,  as  in  New  Hampshire  and  Vermont,  neither  assignees 
nor  administrators  occupy  the  position  of  levying  creditors,  bankruptcy  will 
■  not  so  operate. 

Compare,  In  re  Peasley,  14  A.  B.  R.  499,  137  Fed.  190  (D.  C.  N.  Y.)  r  Under 
New  Hampshire  law  assignees,  as  for  instance  an  administrator  of  an  insolvent 
estate  are  neither  attaching  creditors  nor  purchasers  for  value." 

§  1506.  Third  Essential  to  Protection  of  Lien — "Present  Consid- 
eration."— The  lien  must  be  given  for  a  "present  consideration."^  20 

§  1507.  Fourth  Essential  to  Protection  of  Lien^"Recording" 
Where  State  Law  "Requires  to  Impart  Notice." — The  lien  must  be 
recorded  if  the  laws  in  force  affecting  the  particular  kind  of  lien  involved 
require  recording  in  order  to  impart  notice.  This  is  simply  a  reaffirmation 
of  clause  (a)  of  §  67.62i 

§  1508.  Chattel  Mortgages  and  Conditional  Sales  Contracts,  With- 
held for  Time  but  Piled  before  Bankruptcy.^Chattel  mortgages  and 
conditional  sales  contracts,  withheld  from  record  by  agreement,  although 
recorded  or  filed  before  bankruptcy,  are  not  void  for  lack  of  record,  al- 
though they  may  be  void  as  being  a  fraud  upon  creditors  under  the  State 
law.622 


619.  Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516. 

620.  In  re  Gesas,  16  A.  B.  R.  873,  146  Fed.  734  (C.  C.  A.  Idaho). 

As  to  the  meaning  of  the  term  "present  consideration"  in  this  connection,  and 
for  cases  where  liens  are  involved,  see  ante,  "Third  Element  of  Preference," 
§  1314. 

As  to  liens  given  in  part  for  presently  passing  consideration  and  in  part  bj 
way  of  preference,  being  good  pro  tanto  and  void  as  to  the  rest,  see  ante, 
"Third  Element  of  Preference,"  §  1326. 

-621.  Bankr.  Act,  §  67  (a) :  "Claims  which  for  want  of  record  or  for  othci 
reasons  would  not  have  been  valid  liens  as  against  the  claims  of  the  creditors 
of  the  bankrupt  shall  not  be  liens  against  his  estate." 

Bankw.  Bruce,  6  A.  B.  R.  311,  109  Fed.  69  (C.  C.  A.  S.  C.) ;  In  re  Andrae  Co., 
9  A.  B.  R.  135,  117  Fed.  561  (D.  C.  Wis.). 

Instance  held  proper  place  of  filing,  In  re  Franklin,  18  A.  B.  R.  318,  151  Fed. 
042  (D.  C.  N.  Car.).  See  ante,  "Third  Element  of  Preference,"  §  1379;  see 
ante,  "Liens  Void  for  Want  of  Record,"  §  1229,  et  seq. 

It  has  been  held,  although  the  holding  is  of  doubtful  authority  that  if  the 
prior  lien  for  which  the  present  one  was  given  in  exchange  was  not  recorded 
as  required  by  statute  the  present  one  is  avoidable  as  a  preference.  Contra,  De- 
land  V.  Miller,  11  A.  B.  R.  744,  119  Iowa  368. 

622.  Compare,  Gove  v.  Morton  Trust  Co.,  12  A.  B,  R.  297,  96  App.  Div.  N.  Y. 
177  (N.  Y.  Sup.  Ct.  App.  Div.).  See,  also,  ante,  this  chapter,  division  "3", 
subdiv.  "A",  §  1333. 
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§  1509.  Chattel  Mortgages  Covering  Future-Acquired  Property.— 

The  subject  of  the  protection  of  a  lienholder's  rights  as  to  future-acquired 
property  is  considered  elsewhere.*^* 

Division  5.  ^ 

Rights  op  Creditors  against  Third  Parties  Jointi^y  or  Second- 

ARii<Y  Liable, 

§  1510.  Rights  of  Creditors  against  Sureties  for  Bankrupt,  etc. 
— The  rights  of  the  creditor  against  third  parties  liable  jointly  with 
the  bankrupt  or  secondarily  for  him,  are  not  impaired  by 
the  bankruptcy  adjudication  nor  by  the  bankrupt's  discharge.*^^^ 

§  1511.  Applies  to  Secondary  Liability  on  Obligation  Itself,  Not  to 
Sureties  in  Court  Proceedings — Attachment  and  Appeal  Bonds  Re- 
leased if  Liability  Dependent  on  Judgment. — The  provision  of  §  16 
applies  only  to  those  secondarily  liable  on  the  obligation  itself  and  not  to 
those  who  become  surety  for  the  bankrupt  in  court  proceedings  instituted 
against  the  bankrupt.  Wherever  the  liability  of  the  surety  js  dependent 
upon  judgment  being  obtained  against  the  bankrupt,  as  usually  is  the  case 
with  attachment  and  appeal  bonds,  then  his  discharge,  preventing  judg- 
ment, will  prevent  the  surety's  liability  from  attaching.^^^ 

Wolf  w.  Stix,  99  U.  S.  1:  "The  cases  are  numerous  in  which  it  has  been  held 
— and,  we  believe,  correctly — that,  if  one  is  bound  as  surety  for  another  to  pay 
any  judgment  that  may  be  rendered  in  a  specified  action,  if  the  judgment  is 
defeated  by  tjje  bankruptcy  of  the  person  for  whom  the  obligation  is  assumed 
the  surety  will  be  released.  The  obvious  reason  is  that  the  event  has  not 
happened  on  which  the  liability  of  the  surety  was   to  depend.     Of  this  class 

623.  See  ante,  §§  1199,  1238. 

624.  Bankr.  Act,  §  16  (a) :  "The  liability  of  a  person  who  is  a  codebtor  with, 
or  guarantor,  or  in  any  manner  a  Surety  for  a  bankrupt  shall  not  be  altered  by 
the  discharge  of  such  bankrupt." 

Bankr.  Act,  §  4  (b) :  "The  bankruptcy  of  a  corporation  shall  not  release  its. 
ofEcers,  directors,  or  stockholders,  as  such,  from  any  liability  under  the  laws 
of  a  State  or  Territory  or  of  the  United  States."  Compare,  §  33  of  Act  of  1867. 
National  Bank  v.  Sawyer,  6  A.  B.  R.  154  (Sup.  Jud.  Ct.  Mass.). 

Elsbree  v.  Burt,  9  A.  B.  R.  87  (R.  I.  Sup.  Ct.) :  Stockholders'  liability  far 
corporate  debts  not  discharged  by  corporation's  discharge. 

In  re  Marshall  Paper  Co.,  4  A.  B.  R.  469,  102  Fed.  872  (C.  C.  A.  Mass.)i 
This  was  a  case  of  directors'  and  stockholders'  liability.  Hoyt  v.  Free!,  4  N. 
Bank  Reg.  34,  8  Abb.  Pr.  (N.  S.)  220;  Jacquith  v.  Rowley,  9  A.  B.  R.  525,  18a 
U.  S.  620. 

Impliedly,  Terry  v.  Johnson,  12  A.  B.  R.  17  (C.  C.  A.  La.):  "The  court  of 
bankruptcy,  it  appears,  was  not  able  to  see  how  seizure  of  a  stranger's  property 
to  satisfy  an  admitted  debt  of  a  bankrupt  could  harm  the  bankrupt  or  his  cred- 
itors, or  why,  if  the  party  whose  property  was  seized  did  not  complain,  others 
should  be  heard  to  do  so.  It  is  clear  to  us  that  the  demurrer  to  the  bill  is  well 
taken.    The  judgment  of  the  District  Court  is  therefore  affirmed." 

Penn.  Trust  Co.  v.  McElroy,  7  A.  B.  R.  391  (D.  C.  Penn.) :  Guarantor  of 
paner  bound  to  creditor  although  some  paper  is  forged  or  fictitious. 

625.  Compare,  Terry  v.  Johnston,  12  A.  B.  R.  17.  (C.  C.  A.  La.);  (1867)  Odell 
V,  Wootten,  4  N.  B.  Reg.  183,  38  Ga.  225. 
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cf  obligations  are  the  ordinary  bonds  in  attachment  suits  to  dissolve  an  at- 
tachment, appeal  bonds,   and  the   like.'' 

Klipstein  v.  Allen-Miles,  14  A.  B.  R.  15,  136  Fed.  385  (C.  C.  A.  Ga.) :  "The 
question  is  not  whether  the  discharge  of  the  defendant  released  the  liability 
cf  the  surety,  but  whether  the  discharge  prevented  the  happening  of  the 
contingency  upon  which  the  liability  of  the  surety  was  to  arise.  If  no  judg- 
ment can  be  rendered  against  the  defendant  because  of  the  discharge  in 
bankruptcy,  then  no  liability  exists  on  the  part  of  the  surety.  *  *  *  The 
liability  of  the  surety  on  the  dissolving  garnishment  bond  is  not  altered  by  the 
discharge*  of  the  bankrupt  defendant,  but  the  discharge  prevents  the  hap- 
pening of  the  contingency  on  which  that  liability  depends.  »  *  *  Moreover, 
we  think  that  §  16  of  the  Bankrupt  Act  manifestly  refers  to  co-debtors,  guaran- 
tors, or  suftties  for  the  bankrupt  on  the  same  or  original  debt — the  debt  on 
n-hich  the  release  is  given  by  the  discharge." 

Goyer  v.  Jones,  8  A.  B.  R.  437,  440,  79  Miss.  253:  I'The  appellant  insists  that, 
as  §  16  of  the  Bankrupt  Law  preserves  the  liability  of  any  person  who  is 
in  any  manner  a  surety  of  a  bankrupt  he  should  have  been  permitted  to 
take  a  judgment  in  the  Circuit  Court  on  the  appeal  bond  against  both  M. 
B.  and  R.  A.  Jones,  with  a  view  of  having  the  execution  of  said  judg- 
ment stayed  perpetually  as  to  M.  B.  Jones,  and'  for  the  sole  purpose  of  enforc- 
ing the  judgment  as  to  R.  A.  Jones.  The  bond  stipulates  only  for  ^le  payment 
of  such  judgment  as  may  be  rendered  in  the  Circuit  Court  against  M.  B.  Jones.'' 

Likewise,  where  judgment  against  the  principal  is  prevented  through  the 
operation  of  §  67  "f"  annulling  liens  obtained  by  legal  proceedings  within 
four  months  of  bankruptcy. 

Klipstein  v.  Allen-Miles,  14  A.  B.  R.  ,15,  136  Fed.  385  (C.  C.  A.  Ga.) :  "Be- 
sides this,  the  garnishment  proceedings  being  had  within  four  months  prior 
to  the  bankruptcy  proceedings,  the  surety  is  not  relieved  because  of  the 
discharge  of  the  debtor,  but  because  his  bankruptcy  avoided  the  lien  ac- 
quired by  the  garnishment  and  destroyed  the  remedy  by  which  a  judgment 
could  be  recovered  against  the  defendant,  which  is  indispensable  to  make  the 
lien  of  any  avail  to  the  plaintiff." 

§  1512.  Creditor  Entitled  to  All  Remedies  against  Sureties. — A 

creditor  may  pursue  all  remedies  against  sureties  for  the  bankrupt. 

§  1513.  Conversely,  Rights  and  Defenses  of  Sureties  of  Bankrupt 
Not  Affected. — Conversely,  the  rights  and  defenses  of  sureties  and  joint 
obligors  of  the  bankrupt  are  not  affected." ^^ 

§  1514.  Right  to  Retain  Indemnity  Given  at  Signing  Un- 
affected.— ^The  rights  of  the  surety  to  retain  and  reimburse  himself  from 
funds  that  have  been  left  with  him  for  indemnity  by  the  bankrupt  principal 
are  unaffected  where  the  indemnity  was  given  at  the  time  of  becoming 
surety."^'' 

626.  Penn.  Trust  Co.  v.  N.  Y.  Elroy,  7  A.  B.  R.  391  (C.  C.  A.  Penn.),  wherein 
a  guarantor  was  held  pro  tanto  released  by  the  creditor's'  acceptance  of  other 
security  for  part.     See  cases  in  the  following  section. 

627.  Compare,  In  re  Franklin,  6  A.  B.  R.  285,  106  Fed.  6«6  (D.  C.  Mass.,  af- 
firmed by  Sup.  Ct.  U.  S.  in  Jacquith  v.  Rowley  9  A.  B.  R.  jaS,  188  U.  S.  620). 
Obiter,  In  re  Eastern  Commission  &  Importing  Co.,  12  A.  B.  R.  305,  129  Fed 
847  (D.  C.  Mass.). 
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§  1515.  No  Duty  on  Creditor  to  Prove  Claim  against  Bankrupt 
Principal. — It  is  not  incumbent  upon  the  creditor  to  take  any  steps  to 
prove  the  claim,  where,  at  any  rate,  the  surety  does  not  demand  it ;  nor  to 
notify  the  surety  or  endorser,  nor  tender  the  note,  so  as  to  give  the  latter  an 
opportunity  to  present  it.^^s 

§  1516.  Right  of  Surety  or  Endorser  to  Prove  Creditor's  Claim 
against  Bankrupt  Principal. — If  the  surety  or  endorser  demands  of  the 
creditor  that  he  prove  the  claim,  and  the  creditor  fails  or  refuses' to  do  so, 
the  surety  or  endorser  may  prove  the  claim  himself.^^g  jjg  undoubtedly 
may  prove  it  without  demand,  provided  he  is  able  to  attach  the»written  in- 
strument to  his  proof  of  claim. 

§  1517.  Where  Creditor  Refuses  to  Let  Suretj^  Have  Written  In- 
strument to  Attach  to  Proof,  Surety  Not  Released. — If  the  creditor 
himself  fails  to  prove  the  claim  and  refuses  to  permit  the  surety  to  have  the 
written  instrument  to  file  with  the  proof  of  claim  as  required  by  statute,  the 
surety  is  rjpvertheless  not  released.    His  remedy  is  to  pay  the  debt.*^* 

§  1518.  Unless  Surety  Offers  to  Indemnify  Creditor  against  Ex- 
pense.— But,  if  the  surety  should  offer  to  indemnify  the  creditor  againsi 
expense  and  the  creditor  should  still  refuse,  then,  doubtless,  the  surety 
would  be  released,  at  least  to  the  extent  of  dividends  lost.^^^ 

§  1519.  Creditor  Entitled  to  Prove  against  Both  Principal  and 
Surety  Where  Both  Bankrupt. — A  creditor  may  prove  the  full  amouni 
of  his  note  or  other  commercial  paper  against  both  maker  and  endorsei 
where  both  are  in  bankruptcy,  and  may  collect  from  both  estates  dividends 
until  his  whole  debt  is  satisfied.^^^ 

§  1520.  But  Bankrupt  Estate  Not  to  Pay  Two  Dividends  on  Sam« 
Claim. — But  a  sound  and  well-established  rule  applicable  to  the  settlemeni 
of  insolvent  estates  is  that  the  estate  must  never  pay  two  dividends  witl 
respect  to  the  same  claim.''-^^ 

First  Nat'I  Bk.  v.  Eason,  17  A.  B.  R.  593,  149  Fed.  204  (C.  C.  A.  Tex.); 
"The  appellant  has  two  obligations  of  the  bankrupt,  one  is  on  a  note  of  $15,000. 
of  which  the  bankrupt, was  maker,  the  other  is  on  an  indorsement  on  a  forged 
iiote  for  $15,000,  given  as  collateral  to  secure  the  first-mentioned  note.  The 
appellant  seeks  to  prove  both  obligations  against  the  bankrupt's  estate.     There 

628.  Bank  v.  Sawyer,  6  A.  B.  R.  154  (Sup.  Jud.  Ct.  Mass.). 

629.  Bankr.  Act,  §  57  (i).     See  ante,  §§  611,  642,  645. 

630.  Compare  Bank  v.  Sawyer,  6  A.  B.  R.  154  (Sup.  Jud.  Ct.  Mass.). 

631.  Obiter,  Bank  v.  Sawyer,  6  A.  B.  R.  154  (Sup.  Jud.  Ct.  Mass.). 

632.  In  re  Swift,  5  A.  B.  R.  415,  106  Fed.  65  (D.  C.  Mass.).  But  compare,  In 
re  Martin,  5  A.  B.  R.  424,  105  Fed.  753  (D.  C.  N.  Y.). 

633.  (1841)  In  re  Sterling,  Ahrens  &  Co.,  1  Fed.  169;  Oriental  Bank  v.  Euro- 
pean  Bank.  7  L.   R.   (Ch.  App.)   69. 
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was  only  one  consideration,  really  only  one  debt,  and  the  appellant  is  entitled 
ro  only  one  satisfaction.     The  payment  of  either  obligation   would  extinguish 
the  other.     The   District  Court  held  that  the  appellant  could  not  prove  both 
<ind  thus  establish  a  double  liability  against  the  bankrupt's  estate. 
"The  decree  appealed  from  is  affirmed." 

§  1521.  Creditor  Receiving  Dividends  Out  of  Maker's  Estate  First, 
May  Prove  Only  for  Unpaid  Balance  against  Surety.— But  -if  the 
creditor  receives  dividends  out  of  the  maker's  estate  before  he  has  proved 
his  claim  against  the  endorser,  he  may  prove  against  the  endorser  merely 
for  the  unpaid  balance.^** 

§  1522.  Creditor  Receiving  Dividends  Out  of  Surety's  Estate  First, 
Surety  Entitled  to  Subrogation  to  Creditor's  Claim  against  Maker's 
Estate  in  Proportion  to  Dividend  Paid  by  Surety. — And  if  the  cred- 
itor shall  have  received  his  dividend  on  his  full  tlaim  from  the  surety's  es- 
tate first,  the  surety's  estate  will  be  entitled  to  subrogation  to  the  creditor's 

I  claim  against  the  maker  to  the  extent  of  the  dividends  paid  by  the  surety's 

;  estate. 

~     [18«]  In  re  Sterling,  Ahrens  &  Co.,  1  Fed.  169:    "It  is  quite  obvious,  that  if 
this  proof  is  allowed  the  Oriental  Bank  will  pay  a  double  dividend  on  the  same 
debt.     It  appears  to  me  clearly  that  it  is  substantially  the  same  debt,  because, 
if  all  parties  had  been  solvent,  whatever  sums  the  Oriental  Bank  might  have 
paid  to  the  Agra  Bank,  although  they  would  have  paid  it,  no  doubt,  for  the 
purpose  of  performing  the  contract  they  had  entered  into  by  their  indorsement, 
yet,    substantially,    whatever    sums    they   might   have   paid    to    the    Agra    Bank 
would  have  gone  in  reduction  of  the   sum  which  the   Oriental  had  promised 
to  pay  to  the  European  Bank.     In  that  case  the  Oriental   Bank  could  never 
;have  been  called  upon  to  pay  these  bills  twice  over.     It  would  have  made  no 
jdiflerence  that  they  had  entered  into  two  contracts  with  the  two  separate  par- 
ities that  they  would  pay  the  bills,  namely,  with  the  European  Bank  as  acceptors, 
f  and  with  the  Agra  Bank  as  holders.    It  is  clear  that  they  would  have  performed 
f  both  contracts  by  paying  the  bills  once.     *     *  .  *     It  has  been  the  law  for  a 
I    j.i'reat  number  of  years,  with  reference  to  proofs  in  bankruptcy,  that  if  an  ac- 
ceptor  accepts   bills   for   the   accommodation   of   the   drawer,   and   the   drawer 
tnters  into  a   contract,   express   or  implied,   (and  I   do  not  think   there  is   any 
difference  between  the  two),  that  he  will  provide  for  the  bills  when  they  become 
due,  and  then  the  drawer  becomes  bankrupt,  there  cannot  be  a  double  proof 
ngainst  his  estate,  namely,  one  proof  by  the  holder  of  the  bill,  and  the  other 
jiroof  by  the  acceptor  of  the  bill  on  the  contract  of  indemnity.     *     *     *    The 
principle  itself — that  an  insolvent  estate,  whether  wound  up  in  chancery  or  in 
bankruptcy,  ought  not  to  pay  two  dividends  in  respect  of  the  same  debt — ap- 
pears to  me  to  be  a  perfectly  sound  principle.     If  it  were  not  so  a   creditor 
could  always  manage,  by  getting  his  debtor  to  enter  into  several  distinct  'con- 
tracts with  different  people  for  the  same  debt,  to  obtain  higher  dividends  than 
the  other  creditors,  and  perhaps  get  his  debt  paid  in  full.     I  apprehend  that  is 
what  the  law  does  not  allow;  the  true  principle  is  that  there  shall  only  be  one 
dividend  in  respect  of  what  is  in  substance  the  same  debt,  although  there  may  be 
two  separate  contracts." 

634.  In  re  Swift,  5  A.  B.  R.  415,  106  Fed.  65  (D.  C.  Mass.).  Compare,  to  same 
general  effect.  In  re  Martin,  5  A.  B.  R.  423,  105  Fed.  753  (D.  C.  N.  Y.). 
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§  1523.  Discharge  of  Bankrupt  Principal,- Equivalent  to  Return  of 
Execution  UnsatisHed. — Discharge  of  the  bankrupt  maker  is  equivalent 
to  a  return  of  execution  wholly  or  partly  unsatisfied,  so  far  as  the  creditor's 
rights  against  the  sufety  are  concerned.®^^ 

§  1524.  Staying  Discharge  and  Permitting  Creditor  to  Take  Judg- 
ment to  Fix  Liability  on  Surety. — It  is  proper  for  the  bankruptcy  court 
to  stay  proceedings  for  a  discharge  and  to  refuse  to  stay  proceedings  against 
the  bankrupt,  in  order  to  permit  a  qualified  judgment  to  be  taken,  where 
the  obtaining  of  such  a  judgment  or  the  taking  of  other  steps  is  necessary  in 
order  to  perfect  the  creditor's  rights  against  a  third, party,  surety  or 
guarantor.®^* 

In  re  Remington  Auto  &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441  (D.  C.  N. 
Y.) :  "Some  of  the  creditors  of  this  alleged  bankrupt  corporation  are  now 
seeking  to  put  their  respective  claims  in  judgment,  issue  execution,  and  thus 
place  themselves  in  a  position  to  bring  an  action  in  equity  of  the  nature  and 
for  the  purpose  mentioned.  If  this  preliminary  action  be  necessary  when 
bankruptcy  has  intervened,  the  injunction  should  not  be  made  permanent  or 
continued;  for,  if  such  a  liability  exists, .  and  it  can  be  enforced  only  by  a 
creditor  with  judgment  and  execution  returned  unsatisfied,  or  by  the  trustee, 
when  appointed,  after  a  creditor  or  creditors  have  put  themselves  in  this  posi- 
tion, then  to  grant  or  make  permanent  this  injunction  will  be  to  deprive  the 
creditors  of  their  rights.  Is  this  liability  an  asset  of  the  corporation,  and,  if 
so,  will  it  pass  to  the  trustee  when  appointed,  and  may  he  enforce  it  for  the 
benefit  of  all?  Will  the  proof  of  the  insolvency  of  the  corporation  and  the 
adjudication  of  its  bankruptcy,  followed  by  the  proof  in  due  course  of  the 
claims  of  creditors,  be  a  siibstitute  for  judgment  against  the  corporation  and; 
execution  returned  unsatisfied?  If  so,  then  action  by  creditors  against  the' 
stockholders  of  the  corporation  may  be  unnecessary.  But  suppose  the  trustee, 
when  appointed,  should  refuse  to  bring  the  action,  must  the  creditors  lose  their 
rights  to  proceed  against  the  stockholders  which  they  might,  should  they  be 
c'enied  the  right  to  put  their  claims  against  the  corporation  into  judgment? 
*  *  *  So  long  as  uncertainty  exists  as  to  the  effect  of  enjoining  these  credit- 
ors from  prosecuting  their  claims  against  this  corporation  to  judgment,  the 
wise  course  is  to  permit  the  creditors  to  bring  their  actions  and  prosecute 
Ihera  to  judgment;  otherwise  the  creditors  may  be  deprived  of  a  valuable  part 
of  the  assets  of  the  corporation." 

Obiter,  In  re  Eastern  Commission  &  Importing  Co.,  12  A.  B.  R.  305,  ISQ' 
Fed.  847  (D.  C.  Mass.):  "Again,  if  after  adjudication  he  were  seeking  to 
proceed  with  his  suit  in  order  to  obtain '  a  special  judgment  *  *  *  thjg 
court  might  refuse  to  exercise  its  discretion  to  stay  him." 

Bank  v.  Elliott,  6  A.  B.  R.  415,  85  N.  W.  (Wis.)  417:  "It  is  conceded  that  if 
a  defendant  is  discharged  in  bankruptcy  from  a  debt,  pending  proceedings  to 
enforce  it,  he  is  entitled  to  plead  such  circumstances  in  bar  of  further  proceed- 
ings for  personal  judgment,  if  the  plaintiff  does  not  voluntarily  discontinue  the 

635.  In  re  Martin,  5  A.  B.  R.  423,  105  Fed.  753  (D.  C.  N.  Y.). 

636.  In  re  Marshall  Paper  Co.,  2  A.  B.  R.  633  (D.  C.  Mass.,  reversed,  on  other 
grounds,  in  4  A.  B.  R.  468,  102  Fed.  872.  See  note  to  Continental  Nat.  Bk.  v. 
Katz,  1  A.  B.  R.  21  (Super.  Ct.  Ills.).  Compare,  analogously,  as  to  realizing  on 
liens  notwithstanding  discharge.  Powers  Dry  Goods  Co.  v.  'Nrisoo,  7  A.  "B.  R. 
506,  10  N.  Dak.  580. 
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action,  and  to  recover  on  such  plea.  But  it  is  said  that  if  an  action  is  wholly 
in  rem,  or  partly  in  rem  and  partly  in  personam,  its  status  as  an  action  to. 
reach  the  res  is  not  disturbed  by  a  discharge  of  the  defendant  in  bankruptcy,  if 
the  plaintiff's  interest  therein.be  preserved  by  the  Bankruptcy  Act.  The 
authorities  seem  to  be  uniform  to  that  effect.  Roberts  v.  Wood,  38  Wis.  60;, 
Rates  V.  Tappan,  99  Mass.  376;  Bowman  v.  Harding,  56  Me.  559;  Leighton  v. 
Kelsey,  57  Me.  85;  Ingraham  v.  Phillips,  1  Day,  117;  Jones  v.  Lellyett,  39  Ga. 
e4;  Pierce  v.  Wilcox,  40  Ind.  70;  Stoddard  v.  Locke,  43  Vt.  574;  May  v.  Court- 
nay,  47  Ala.  185;  Kittredge  v.  Warren,  14  N.  H.  509;  Munson  v.  Railroad  Co., 
220   Mass.   81. 

"In  Bowman  v.  Harding,  it  was  insisted  on  behalf  of  the  discharged  party 
that  he  was,  by  the  express  terms  of  the  Bankruptcy  Act,  released  from  all  his. 
debts,  and  that  no  such  discharged  debt  could,  by  implication,  be  considered 
lo  have  sufficient  life  to  form  the  basis  of  a  judgment  even  in  form  against  him. 
The  court  thought  otherwise,  reasoning  that  the  language  of  the  Bankruptcy 
Act,  preserving  a  lien  incident  to  a  debt,  by  implication  preserved  the  debt,, 
notwithstanding  its  discharge,  so  far  as  necessary  to  make  the  lien  effective. 
Treating  of  the  same  subject,  in  Leighton  v.  Kelly,  supra,  the  court  said,  in 
substance,  the  provisions  of  the  Bankrup.tcy  Act  are  not  to  be  construed  so  as, 
to  prec4ude  the  rendition  of  such  a  judgment  as  is  necessary  to  enable  a  lien 
claimant,  whose  interest  in  property  is  preserved  to  him  by  the  act,  to  per- 
fect and  realize  upon  it.    In  Bates  v.  Tappan  this  language  was  used: 

"  IThe  provisions  for  a  full  discharge  *  *  *  roM^t  be  construed,  as  they 
well  may  be,  so  as  not  to  prevent  the  enforcement  of  a  lien,  which  the  statute 
.itself  permits,,  by  any  requisite  proceedings  therefor  which  do  not  involve, 
a  judgment  in  personam.  A  lien  by  attachment  can  be  enforced  in  no  other- 
ways  than  by  the  qualified  judgment,  which  was  rendered  in  the  Superior  Court,, 
and  it  must  therefore  be  affirmed.'  / 

"The  present  Bankruptcy  Act  has  the  same  features  as  the  Act  of  1867, 
which  were  the  foundation  of  the  adjudications  cited.  It  provides  that  'All, 
levies,  judgments,  attachments,  or  other  liens,  obtained  through  legal  pro-  ' 
ceedings  against  a  person  who  is  insolvent,  at  any  time  within  four  months, 
prior  to  the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt,'  etc.  Section  67f.  The  language' 
as  clearly,  by  implication,  preserves  all  liens  claimed  in  legal  proceedings,  of 
sufficient  age  to  be  outside  the  four  months  limit,  as  it  expressly  annuls  those- 
within  such  limit.  The  preservation  of  certain  liens  necessarily  left  the  lien 
claimants  free  to  pursue  the  necessary  legal  or  equitable  remedies  to  render 
them  effective." 

Provided  such  third  party  by  becoming  such  surety  had  not  released 
property  of  the  bankrupt  from  an  attachment,  execution  or  other  seques- 
tration by  legal  proceedings  itself  annulled  by  the  bankruptcy.®^'' 

Hill  V.  Harding,  130  U.  S.  699:  "If  an  attachment  of  property  in  an  action  in 
a  State  court  is  dissolved  by  the  defendant's  entering  into  a  recognizance,  with 
sureties,  to  pay,  within  90  days'  after  any  final  judgtiient  against  him,  the  amount 

637.  Inferentially  and  obiter.  In  re  Eastern  Commission  &  Importing  Co.,  13- 
A.  B.  R.  305,  129  Fed.  847  (D.  C.  Mass.);  inferentially,  obiter,  Klipstein  v.  Allen- 
Miles,  14  A.  B.  R.  15,  136  Fed.  385  (C.  C.  A.  Ga.);  analogously.  In  re  Franklin,  6 
A.  B.  R.  285,  106  Fed.  666  (D.  C,  Mass.,  affirmed  sub  nom.  Jacquith  v.  Rowley,  9 
A.  B.  R.  535,  188  U.  S.  620) ;  inferentially,  obiter,  Paxton  v.  Scott,  10  A.  B.  R.  81, 
92  N.  W.  611  (Neb.) :  "If  the  creditor  have  an  attachment  or  other  lien  he  may 
have  a  special  judgment  entered  in  rem." 
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of  that  judgment  and  the  defendant,  after  verdict  against  him,  obtains  his  dis- 
charge in  bankruptcy  upon  proceedings  commenced  more  than  four  months 
j.iter  the  attachment,  the  Bankrupt  Act  does  not  prevent  the  State  court  from 
rendering  judgment  against  him  on  the  verdict-,  with  a  perpetual  stay  of  exe- 
cution, so  as  to  have  the  plaintiflf  at  liberty  to  proceed  against  the  sureties. 
Fuch  attachment  being  recognized  as  valid  by  the  Bankruptcy  Act  (Rev.  St.,  § 
5044),  a  discharge  in  bankruptcy  does  not  prevent  the  attaching  creditors 
from  taking  judgment  against  the  debtor  in  such  limited  form  as  may  enable 
them  to  reap  the  benefit  of  their  attachment.  When  the  attachment  remains  in 
force,  the  creditors,  notwithstanding  the  discharge,  may  have  judgment,  against 
the  bankrupt,  to  be.  levied  only  upon  the  property  attached.  Peck  v.  Jenness, 
7  How.  612,  623;  Doe  v.  Childress,  21  Wall.  642.  When  the  attachment  has  been 
dissolved,  in  accordance  with  the  statutes  of  the  State,  by  the  defendant's  en- 
tering into  a  bond  or  recognizance,  with  sureties,  conditional  to  pay  to  the 
plaintiffs,  within  a  certain  number  of  days  after  any  judgment  rendered  against 
him  on  a  final  trial,  the  amount  of  that  judgment,  the  question  whether  the 
State  court  is  powerless  to  render  eveft  a  formal  judgment  against  him  for 
the  single  purpose  of  charging  such  sureties.  *  *  *  depends  upon  the 
extent  of  the  authority  of  the  State  court  under  the  local  law." 

Thus,  if  the  surety  were  simply  a  surety  on  appeal  from  a  judgment  in 
personam,  wheYe  the  gudgmeftt  dijd  not  operate  to  sequestrate  any  prop- 
erty, probably  such  qualified  judgment  would  be  proper,  or  where,  as  in 
Hill  V.  Harding,  130  U.  S.  699,  the  attachment  lien  vacated  was  good 
against  bankruptcy,  having  been  taken  more  than  four  months  preceding 
bankruptcy. 

K  But  where  the  surety  has,  by  becoming  surety,  released  the  bankrupt's 
property  from  an  invalid  lien,  it  would  be  manifestly  improper  to  aid  the 
creditor  in  obtaining  the  money  value  of  that  which  the  Bankruptcy  Act 
forbids  him  to  obtain  in  speicie.^*® 

Such  staying  of  discharge  and  refusal  to  stay  the  creditors'  proceedings 
are  not  a  denial  of  the  bankrupt's  right  to  discharge,  nor  do  .they  in  the 
slightest  degree  interfere  with  his  obtaining  the  full  benefit  of  the  discharge 
when  subsequently  granted.  This'  is  so  for  the  reason  that  the  judgment 
so  obtained  "after  the  filing  of  the  petition  and  before  the  consideration  of 
his  application  for " discharge"  is,  by  the  express  words  of  §  63  (b)  (5)  a 
provable  debt;  and,  being  a  provable  debt  is,  consequently,  discharged  by 
the  discharge  of  the  bankrupt.  Its  enforcement  against  the  bankrupt  in 
personam  or  against  his  subsequently  acquired  property  may  be  enjoined 
precisely  as  the  enforcement  of  any  other  provable  judgment  debt  may  be 
enjoined. 

638.  See,  inferentially,  Klipstein  v.  Allen-Miles,  14  A.  B.  R.  15,  136  Fed.  385  (C. 
C.  A.  Ga.) ;  inferentially.  In  re  Eastern  Commission  &  Importing  Co.,  12  A.  B. 
R.  305,  306,  129  Fed.  847  (D.  C.  Mass.).  See  analogous  subject  under  the  subject 
of  "Exemptions,"  ante,  §  1070  and  §  1102.  See  under  subject  of  "Discharge," 
post,  §  2414,  et  seq. 


PART  V. 

DiscovBEiNG,  Coi,i,e;cting  and  Sbpaeating  Assets. 


•      CHAPTER  XXXI. 

Discovering  Assets;  Generai,  Examinations  oif  Bankrupts  and 

Witnesses. 

Synopsis   of   Chapter. 

1525.  General  Examinations  of  Bankrupts  and  Witnesses. 

1536.  Analogous  to  Examinations  of  Insolvent  Debtors  Elsewhere. 

i  1527.  Who  May   Be   Examined — "Any   Designated   Person"   Including   Bank- 
rupt and  Wife. 

j  1528.  Examination   of   Each   Witness   a   Separate   Proceeding. 

i  1539. 'At   Whose    Instance    Examination    to    Be    Had. 

I  15^0.  One  General  Examination  of  Bankrupt  a  Matter  of  Absolute  Right. 

I  1531.  But  Examination  of  Other  .Persons  Not. 

f  1532.  Creditor  before  Filing  Claim  May  Examine,  but  Proof  May  Be  Required. 

>  1533.  Application  for  Examination — Notice  Not  Required. 

S  1534.  Notice  to  Witness  Proper,  Where  Seoond  Examination  Sought. 

5  1535.  Notice  to  Creditors  of  Examination  of  Bankrupt  Requisite. 

J  1536.  None  to  Creditors  nor  Bankrupt,  for  Examination  of  Other  Witnesses. 

S  1537.  Order   for   Examination   to   Be   Entered   and   Served. 

S  1538.  None  Requisite  for  Examination  of  Bankrupt  at  First  Meeting. 

J  1539.  But  Requisite  in   Other  Cases. 

S  1540.  Second   Examination   May   Be    Had. 

?  1541.  But   Good   Cause   Must   Be   Shown. 

§  1542.  Bankrupt    Examined    at    Any    Time    after    Adjudication,    Even    after 
Discharge. 

?  1543.  Whether  Bankrupt   May  Be  Put  under  "General"  Examination  before 
Adjudication. 

§  1544.  No   Notice   Requisite  Where   Bankrupt   Witness  upon   Issues   between 
Parties. 

.^  1545.  Bankrupt  Examined  without  Notice  before  First  Meeting,  in  Relation 
to  Pending  Application. 

?  1546.  Also,  Even  before  Adjudication. 

?  1547.  Broad  Scope  of  General  Examination-^"Acts,  Conduct  and  Prbperty.'' 

«  1548.  Production   of   Books,    Papers    and   Documents    Enforced. 

§  1549.  Whether    Federal   Equity   Rules   Govern   "General"    Examinations. 

§  1550.  Witness   Not  Excused  because  Testimony  Would   Reveal   Private   Af- 
fairs. 

f  1551.  But  Examiner  Must  Develop  Facts  Showing  Sufficient  Connection  with 
Bankrupt  to  Make  Further  Inquiry  Relevant. 

?  1552.  General  Examinations  to  Be  in  Writing. 

S  1553.  Objections-'  to   Be   Entered   on   Record, 

I  1554.  Referee  to  Rule  on  Admissibility  and  to  Exclude   Incompetent  Testi- 
mony. 

S  1555.  General    Examination    Competent    as    Admission    in    Subsequent    Liti- 
gation against  Same  Party. 

?  1556.  Bankrupt's  Testimony  Not  to  Be  Used  in  Criminal  Proceedings  against 
Him. 

?  1557.  Protection   Applies   Only  to   Federal   Prosecution. 

■S  1558.  Incriminating    Questions — Constitutional    Rights    Preserved,    Notwith- 
standing §  7  (9).  ' 
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§  1559.  Where  Answer  by  No  Reasonable  Possibility  Could  Tend  to  Incrimi- 

Jiate,  No  Privilege. 
§  1560.  Privilege   Does    Not   Authorize   Refusal   to   Be'   Sworn   Altogether   nor 

to   Produce   Documents. 
§  1561.  Privilege  to  Be  Claimed  at  Time  Question  Asked  or  Production  De- 
manded. 
S  1562.  Privilege  Not  Waived  by  Voluntary  Bankruptcy.  * 

§  1563.  Pendency    of    Litigation    with    Witness,    No    Excuse    for    Refusing   to 

Testify. 
^  1564.  Conversely,    Pendency   of   Litigation    Not   Requisite. 
S  1565.  Bankrupt's    Wife    Examined    Touching    "Business     Relations." 
§  1566.  Privileged    Communications    Respected. 
§  1567.  Competency  of  Witnesses  Governed  by  Federal" Law. 
8  1568.  Contempt  for  "Willfully  Evasive"  or  "Flagrantly  False"  Testimony. 
?i  1569.  Attendance    of    Witnesses    Residing    Out    of    State    or    Further    than 

Hundred    Miles,    Not    Enforceable. 
§  1570.  General    Examination    of    Nonresident    Bankrupt    or    Witness    before 

Another  Referee,  or  State  Judge. 
§  1571.  Method  Where  before  Judge  of  State  Court  or  Another  Referee. 
§  1572.  Order  for   General   Examination   of  Nonresident  Witness  to   Be  Made 

Only  by  Court  before  Whom  Bankruptcy  Case  Pending. 
§  1573.  Witness,  as  Such,  Not  Entitled  to  Attorney. 
§  1574.  But  Is  Entitled  if  Witness  Be  Creditor  or  Bankrupt. 
§  1575.  Witness'  Fees  and  Milleage. 
§  1576.  Contempt  for  Disobedience  of  Subpoena. 
§  1577.  No  Witness'  Fees  to  Bankrupt,  but  Expenses  Where  Examined  Away 

from   His   Town. 
§  1578.  Bankrupt    Voluntarily    Removing    Residence    after    Adjudication    Not 

Entitled   to   Reimbursement. 
§  1579.  Employment  of  Stenographer. 

§  1525.  General  Examijiations  of  Bankrupts  and  Witnesses. — A 

court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt  or  cred- 
itor, by  order  require  any  designated  person,  including  the  bankrupt  and 
his  wifCj  to  appear  in  court  or  before  the  referee,  or  the  judge  of  any  state 
court,  to  be  examined  concerning  the  acts,  conduct  or  property  of  a  bank- 
rupt whose  estate  is  in  process  of  administration  under  the  act,  provided  that 
the  wife  may  be  examined  only  touching  business  transacted  by  her  or  to 
which  she  is  a  party  and  to  determine  the  facts  whether  she  has  transacted 
or  been  a  party  to  any  business  of  the  bankrupt. ' 

And  it  is  made  one  of  the  statutory  duties  of  the  bankrupt,  when  present 
at  the  first  meeting  of  his  creditors,  and  at  such  other  tirnes  as  the  court 
shall  order,  to  submit  to  an  examination  concerning  the  conducting  of  his 
business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and 
other  persons,  the  amount,  kind  and  whereabouts  of  his  property,  and,  in 
addition,  all  matters  which  may  affect  the  administration  and  settlement  of 
his   estate. 2 

1.   Bankr.  Act,  §  21  (a). 
,     2.   Bankr.  Act,  §  7  (9).  .       ^ 
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§  1526.  Analogous  to  Examinations  of  Insolvent  Debtors  Else- 
where.— The  bankruptcy  law  furnishes  a  most  searching  and  summary 
method  for  the  discovery  of  hidden  assets,  by  means  of  the  examination 
of  the  bankrujjt  and  other  witnesses,  and  this  examination  is  in  practice 
much  used  and  has  always  been  a  feature  of  bankruptcy  jurisprudence  from 
the  earliest  statute  of  King  Henry  VIII  down  to  the  present  time.* 

It  is  true  that  similar  provisions  are  to  be  found  in  other  branches  of 
jurisprudence  taken  up  with  the  affairs  of  insolvent  debtors,  as,  for  instance^ 
the  examination  of  the  debtor  in  assignment  or  insolvency  proceedings. 

Boyd  V.  Glucklich,  8  A.  B.  R.  403,  116  Fed.  131  (C.  C.  A.  Iowa):  "In  some 
cl  the  States  there  are  laws  providing  for  the  examination  of  debtors  under 
cath  for  the  purpose  of  discovering  what,  if  any,  property  they  have  applicable 
to  the  payment  of  their  debts.  The  proceeding  is  analogous  in  all  respects  to 
the  examination  of  the  bankrupt  under  the  Bankrupt  Act." 

Nevertheless,  it  is  found  in  practice,  that  so  far,  at  any  rate,  as  concerns 
assignment  proceedings,  the  examination  of  the  debtor,  the  assignor,  does 
not  approach  in  its  keenness  the  examination  of  the  debtor  which  is  had 
in  bankruptcy.  Perhaps  the  reason  for  this  is  not  hard  to  find.  In  as- 
signment proceedings  the  creditors  have,  in  fact  (whatever  be  the  theory), 
tio  'common  agent  to  do  the  examining  for  them  as  they  have  in  bankruptcy, 
and  of  course  no  one  creditor  cares' to  assume  the  responsibility  and  ex- 
pense of  such  an  examination  alone  when  he  himself  will  reap  only  a  pro 
rata  share  of  the  benefits  resulting  from  any  discovery  of  hidden  assets. 
To  be  sure,  in  theory,  assignment  laws  afford  quite  as  ample  opportunity  for 
such  an  examination  as  does  the  bankruptcy  law  and  they  also  supply  an 
officer  to  make  the  examination;  but  that  officer  is  the  assignee  himself, 
who  owes  his  office  to  the  favor  of  the  debtor,  and  most  commonly  is  a 
personal  friend  or  eyen  the  attorney  of  the  assignor,  and  consequently  is 
rnore  interested  in  befriending  the  assignor  than  in  exposing  property  con- 
cealed by  him.'  It  is  not,  then,  a  matter  of  surprise  that  an  examination  of 
the  assignor  under  such  circumstances  would  be  likely  to  be  lukewarm. 

In  bankruptcy  proceedings,  on  the  other  hand,  the  examination  of  the 
bankrupt  follows  almost  as  a  matter  of  course,  and  being  conducted  by  the 
trustee  elected  by  the  creditors  and  responsible  to  them,  is  most  searching 
and  inquisitorial  in  its  character. . 

§  1527.  Who  May  Be  Examined— "Any  Designated  Person"  In- 
cluding Bankrupt  and  Wife.— Any  designated  person  may  be  examined ; 
including  the  bankrupt  and  his  wife.* 

Thus,  a  trustee  or  assignee  in  insolvency  may  be  examined. ^  Likewise, 
the  officers  of  a  corporation  in  which  the  bankrupt  was  a  stockholder  or 

3.  See  Introd.,  §  (g),  page  6. 

4.  Bankr.  Act,  §  31  (a). 

,    5.   In  re  Pursell,  8  A.  B.  R.  96,  114  Fed.  371  (D.  C.  Conn.). 

1  Rem  B— S8 
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Otherwise  interested,  may  be  examined  and  be  required  to  produce  corporate 
books  for  inspection.^  The  bankrupt,  of  course,  may  be  examined.'^  And 
the  ofEeers  and  members  of  corporations  are  for  certain  purposes  "the 
bankrupts"  in  cases  of  bankrupt  corporations  f  but  of  course  not  so  as  to 
entitle  them  to  all  the  privileges,  or  subject  them  to  all  the  liabilities  of 
bankrupts.  And  it  is  even  a  question  whether  such  officers,  when  examined, 
are  not  entitled  to  witness  fees,  as  any  other  witness.  The  bankrupt's  wife 
may  be  examined.^ 

§  1528.  Examination  of  Each  Witness  a  Separate  Proceeding. — 

These  general  examinations  of  different  witnesses  are  not  all  one  proceed- 
ings, and  need  not  be  adjourned  from  day  to  day  until  all  the  witnesses  are 
finished  with.  Each  witness'  examination  is  a  separate  and  independent 
matter,  and  when  it  is  concluded  there  should  be  no  adjournment  for  other 
v/itnesses.  Witnesses  may  be  examined  independently,  and  in  fact  their 
examinations  are  wholly  independent,  i" 

§  1529.  At  Whose  Instance  Examination  to  Be  Had. — The  examina- 
tion may  be  had  at  the  instance  of  the  trustee,  receiver,  or  any  other  officer, 
or  of  any  creditor  or  of  the  bankrupt  himself. 

Thus  it  may  be  had  at  the  instance  of  the  receiver  ;ii  likewise,  at  the  in- 
stance of  the  trustee,  or  creditors. ^^ 

Ordinarily  the  trustee  makes  the  application;  but,  in  case  he  refuses  to 
do  so,  the  creditor  may  apply  for  an  order  directing  the  trustee  to  examine, 
or  permitting  the  creditor  himself  to  examine,^^  ^t  the  expense  of  the  estate. 

§  1530.  One  General  Examination  of  Bankrupt  a  Matter  of  Ab- 
solute Bight. — It  is  an  absolute  right,  of  which  creditors  may  not  be  de- 
prived, to  have  at  some  time  and  place  an  opportunity  to  examine  the 
bankrupt. 

6.  In  re  Pixen  &  Co.,  3  A.  B.  R.  822,  96  Fed.  748  (D.  C.  Calif.);  In  re  Horgan 
&  Slattery,  3  A.  B.  R.  353,  257,  98  Fed.  414  (C.  C.  A.  N.  Y.). 

7.  Bankr.  Act,  §§  31  (a),  7  (9). 

In  re  Fellerman,  17  A.  B.  R.  790,  149  Fed.  344  (D.  C.  N.  Y.) :  "  *  *  *  and 
when  examined  at  the  first  meeting  of  creditors  it  was  the  duty  of  each  of  them 
(§  7,  subsec.  9)  to  submit  to  an  examination  concerning  'his  dealings  with  his 
creditors  and  other  persons,'  and  in  respect  of  'all  matters  which  may  affect  the 
administration  and  settlement  of  his  estate,'  and  the  obligation  to  submit  to  the 
examination  involved  the  duty  of  answering  truthfully  and  as  intelligently,  con- 
nectedly and  fully  as  mental'  equipment  would  permit." 

8.  Alphen  &  Lake  Cotton  Co.,  12  A.  B.  R.  653,  131  Fed.  834  (D.  C.  Ark.).  Im- 
pliedly, In  re  Horgan  &  Slattery,  3  A.  B.  R.  353,  357,  98  Fed.  414  (C.  C.  A.  N.  Y.). 

9.  See  post.  §  1565,  et  seq. 

10.  Compare,  inferentially,  III  re  Cobb,  7  A.  B.  R.  104  (Ref.   Mass.). 

11.  In  re  Fixen  &  Co.,  2  A.  B.  R.  833,  96  Fed.  748  (D.  C.  Calif.);  In  re 
Fleischer,.  18  A.  B.  R.  194,  151  Fed.  81  (D.  C.  N.  Y.). 

12.  In  re  Andrews,  13  A.  B.  R.  367,  130  Fed.  383  (D.  C.  Mass.);  impliedly,  In 
re  Walker,  3  A.  B.  R.  34,  96  Fed.  550  (D.  C.  S.  Dak.);  impliedly.  In  re  Jehu,  2 
A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa). 

13.  In  re  Andrews,  13  A.  B.  R.  367,  130  Fed.  383  (D.  C.  Mass.):  Compare 
similar  rule  as  to  other  action  in  behalf  of  creditors,  post,  §  834. 
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§  1531.   But  Examination  of  Other  Persons  Not. — But  it  is  not  an 

absolute  and  unqualified  right  that  a  creditor  has  to  demand  the  issuance 
of  a  summons  for  the  general  examination  of  a  third  pefson :  it  lies  within 
the  discretion  of  the  court. 

In  re  Andrews,  12  A.  B.  R.  267,  130  Fed.  383  (D.  C.  Mass.):  In  this 
rase  a  summons  for  the  examination  of  the  bankrupt's  former  a.ssignee 
for  creditors  was  asked  for  by  a  creditor,  but  was  refused  by  the  referee,  for 
reasons  not  stated  in  the  opinion  of  the  reviewing  court,  and  the  refusal  was 
sustained,  the  reviewing  court  presuming  that  the  examination  was  being 
asked  for  in  another  interest  than  that  of  the  estate.    The  Court  said: 

"This  provision  is  not  intended  to  give  the  creditor  an  unqualified  right  to 
demand  the  issuance  of  the  summons.  Ordinarily,  the  examination  is  made  by 
the  trustee,  and  after  his  appointment  a  creditor  should  ordinarily  apply  to 
him.  If  the  trustee  refuses  to  undertake  the  examination,  the  creditor  may. 
apply  to  the  court  for,  an  order  directing  him  to  do  so.  To  order  the  trustee 
to  examine  is  manifestly  a  matter  of  discretion.  Doubtless  the  creditor  may 
apply  to  the  court  in  order  to  carry  on  the  examination  himself,  but  the  court 
is  not  wholly  without  discretion  to  refuse  the  application." 

And  cause  should  be  shown;  but  the  sufficiency  of  grounds  rests  within 
the  discretion  of  the  court,  the  court  including  the  referee. 

In  re  Abbey  Press,  13  A.  B.  R.  17,  134  Fed!  51  (C.  C.  A.  N.  Y.):  "Any 
order  for  examination  of  any  witness  other  than  the  bankrupt,  whether  on  a 
Srst  or  second  examination,  should  be  for  a  special  cause  shown,  but  tke  au- 
thorities cited  show  that  it  has  been  uniformly  held  that  it  is  within  the  dis- 
cl-etion  of  the  referee  to  decide  in  each  particular  case  what  cause  is  suffi- 
cient and  upon  what  information  he  will  make  the  order.'' 

§  1532.  Creditor  before  Piling  Claim  May  Examine,  but  Proof 
May  Be  Required. — A  creditor  who  has  not  filed  his  claim  nor  had  the 
same  allowed  may  examine  the  bankrupt  and  witnesses,  even  though  he 
nfay  not  be  entitled  to  vote  for  trustee,  share  in  dividends  or  otherwise  par- 
ticipate in  creditors'  meetings  until  his  claim  has  been  allowed.  Biit  the 
referee  may  require  proof  that  he  is  a  creditor. 

In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.):  "The  question 
raised  before  the  referee  depends  upon  the  meaning  of  the  term  'creditor,' 
as  employed  in  these  sections.  By  §  1  of  the  act  it  is  provided  that,  unless 
the  same  be  inconsistent  with  the  context,  the  word  'creditor'  shall  be  con- 
strued to  include  'any  one  who  owns  a  demand  or  claim  provable  in  bank- 
ruptcy.' There  is  nothing  in  the  context  which  requires  a  restricted  meaning 
cf  the  term  as  employed  in  the  sections  above  quoted.  Throughout  the  act, 
whenever  the  word  is  used  in  a  narrow  sense,  apt  language  is  employed  to  in- 
■dicate  such  an  intention.  For  example,  only  those  whose  claims  have  been 
allowed  are  permitted  to  vote  for  the  trustee  (§  56),  or  share  in  the  dividends 
(§  65),  or  determine  whether  a  composition  shall  be  accepted  (§  13b). '  These 
?re  some  of  the  cases  in  which  the  context  shows  that  the  term  'creditor' 
is  used  in  a  narrower  sense  than  that  indicated  by  the  definition  in  §  1,  and, 
M'hen  no  such  restriction  is  declared  by  the  context,  the  general  terms  of  the 
definition  must  be  held  to  apply.  *  *  *  If  he  is  entitled  to  oppose  the 
discharge  without  proving  his  claim,  he  ought  likewise  to  be  allowed  to   ex- 
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amine  the  bankrupt  for  the  purpose  of  establishing  the  grounds  of  his  objec- 
t'ons;  and  it  has  been  expressly  decided  tha.t  a  creditor  is  entitled  to  make 
such  examination  without  first  filing  specifications  of  his  objections  to  the 
discharge.  In  re  Price,  91  Fed.  635.  [1  A.  B.  R.  419.]  The  general  principle 
to  be  deduced  from  the  entire  act  would  seem  to  be  that  only  those  credit- 
ors whose  claims  have  been  proved  and  allowed  can  participate  either  in  the 
management  of  the  estate  or  in  the  dividends  derived  therefrom,  but  as  to  all 
other  matters  any  person  having  a  provable   claim  is  entitled  to  be  heard." 

In  re  Jehu,  3  A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa):  "I  know  of  no  pro- 
vision of  the  Bankrupt  Act  which  requires  that  a  creditor  must  file  .and  prove 
up  his  claim  before  he  is  entitled  to  an  order  for  -the  examination  of  the 
bankrupt.  Before  granting  an  order  for  the  examination  of  a  bankrupt,  the 
leferee  should  be -satisfied  that  the  party  applying  for  the  order  is  in  fact 
a  creditor  of  the  bankrupt;  but,  if  this  fact  be  shown,  no  good  reason  exists^ 
why  the  examination  should  not  be  had,  even  though  the  creditor  may  not 
have  proved  his  claim  in  set  form." 

To  this  end  he  may  probably  require  the  creditor  to  prove  his  claim  iit 
the  usual  manner  of  such  proof  in  bankruptcy.  But  the  referee  need  not 
require  such  method.  And  it  has  been  held,  in  some  cases,  that  the  fact 
that  the  bankrupt  included  the  person  in  his  schedules  is  sufficient  proof. i* 

In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.):  "Was  there 
sufficient  evidence  before  the  referee  to  show  that  the  creditor  has  a  provable 
claim  against  the  estate?  I  think  there  was.  The  claim  was  listed  by  the  bank- 
rupt as  a  debt  which  he  was  owing,  and  he  was  required  by  §  7  of  the  act  to- 
state  under  oath  the  amount  of  the  claim,  and  the  consideration  out  of  which 
it  arose.  This,  of  course,  would  not  establish  the  claim,  nor  the  right  of  the 
creditor  to  share  in  dividends;  but  as  to  such  matters  as  the  examination  of  the 
bankrupt,  and  as  against  him,  it  certainly  makes  out  at  least  a  prima  facie 
case  that  the  claim  exists  and  is  provable  against  the  estate.'' 

§  1533.  Application  for  Examination — Notice  Not  Required. — The 

application  for  an  order  for  the  examination  should  be  to  the  court  of  bank- 
ruptcy, that  is  to  say,  in  practice,  to  the  referee ;  it  need  not  be  in  writing  and 
no  particular  form  is  necessary.  No  notice  need  be  given  to  the  witness 
sought  to  be  examined,  if  it  is  his  first  examination ;  no  cause  need  be  given 
where  it  is  the  bankrupt  whose  examination  is  sought,  although  cause  should 
be  shown  for  the  examination  of  other  witnesses ;  no  divulging  of  the  ques- 
;tions  to  be  propounded  need  be  made ;  and  neither  the  bankrupt  nor  other 
witness  will  be  heard  upon  the  propriety  of  issuing  such  order. ^^ 

In  re  Howard,  3  A.  B.  R.  585,  95  Fed.  415  (D.  C.  Calif.):  "The  order  re- 
quiring Hyde  to  appear  as  a  witness,  and  be  examined  concerning  the  acts, 
conduct,  and  property  of  the  bankrupt,  was  valid,  although  there  was  no  formal, 
application  therefor,  showing  what  questions  were  proposed  to  be  asked  upon, 
such  examination,  or  the  particular  facts  in  relation  to  which  he  was  to  be 
examined.  The  statute  does  not  contemplate  that  any  such  showing  shall 
be  made  as  the  basis  for  an  order  of  this  character.     The  simple  application. 

14.  In  re  Jehu,  3  A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa). 

15.  In  re  Cobb,  7  A.  B.  R.  104  (Ref.  Mass.,  affirmed  by  D.  C).  To  same 
eeneral  effect.  In  re  Fixen  &  Co..  3  A.  B.  R.  833.  96  Fed.  748  CD.  C.  Calif.). 
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<ir  demand  for  such  an  order  by  any  of  the  persons  named  in  sec'  31  of  the 
Bankruptcy  Law  is  all  that  is  required  to  support  it." 

In  re  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A.  N.  Y.):  "Under 
•.he  corresponding  sections  of  the  Act  of  1867,  it  was  held,  that  the  register 
had  jurisdiction  to  make  such  orders  for  the  examination  of  witnesses,  In 
j-e  Pioneer  Paper  Co.,  7  N.  B.  R.  250,  Fed.  Cas.  No.  11,  178,  and  that  it  was 
■discretionary  with  the  register  to  require  a  written  application  or  to  grant 
such  order  on  a  verbal  one;  and  such  appears  to  us  to  be  the  proper  con- 
struction of  the  present  law  and  to  have  been  the  general  practice  under  it. 
In  re  Pioneer  Paper  Co.,  supra;  In  re  Solis,  4  N.  B.  R.  68,  Fed.  Cas.  No.  13,165; 
in  re  Vetterlein,  4  N.  B.  R.  599,  Fed.  Cas.  No.  16,926." 

§  1534.  Notice  to  Witness  Proper  Where  Second  Examination 
Songht. — But  if  the  witness  has  already  been  subjected  to  one  full  exam- 
ination in  the  same  proceedings  the  better  practice  would  require  notice 
to  him  of  the  second  application,  that  he  be  given  opportunity  to  object  to 
another  examination ;  and  good  cause  should  be  shown  by  the  applicant  why 
the  witness  should  be  re-examined;  but  such  notice,  even  under  such  cir- 
<;umstances,  is  not  mandatory  nor  jurisdictional. i® 

§  1535.  Notice  to  Creditors  of  Examination  of  Bankrupt  Requisite. 

— Ten  days'  notice  by  mail  to  all  creditors  must  be  given  of  every  exam- 
ination of  the  bankrupt  himself.^'^ 

§  1536.  None  to  Creditors  nor  Bankrupt  for  Examination  of  Other 
Witnesses. — No  notice  to  creditors  ig  necessary  of  the  examination  of 
■other  witnesses  than  the  bankrupt ;  for  no  provision  requiring  notices  in  such 
cases  is  found  in  the  statute,  the  orders  in  bankruptcy  or  the  prescribed 
■forms. 

In  re  Cobb,  7  A.  B.  R.  104,  106  (Ref.  Mass.):  "Under  the  present  act  no 
jiotice  is  required  to  be  given  of  the  examination  of  a  witness  by  the  trustee 
under  §  21a,  and  there  seems  to  be  no  better  reason  for  giving  notice  to  the 
bankrupt  under  that  section  than  there  was  under  §  26  of  the  earlier  act.  There 
might  indeed  be  very  good  reasons  why  the  trustee  should  wish  to  pursue  his 
investigations  without  the  bankrupt's  knowledge,  and  as  it  is  the  bankrupt's 
■duty  to  give  his  trustee  all  the  information  and  assistance  in  his  power,  it  would 
certainly  seem  incongrous  to  illow  his  attorney  to  appear  and  cross-examine 
■a  witness  whoni  the  trustee  wishes  to  examine,  when  the  purpose  of  cross- 
■cxamination  generally  is  adverse  to  the  interest  of  the  party  by  whom  the 
witness  is  presented." 

Nor  is  ijotice  to  the  bankrupt  of  the  examination  of  other  witnesses 
requisite.  18 

» 

16.  Impliedly,  In  re  The  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A. 
N.  Y.). 

17.  Bankr.  Act,  §  58  (a) :  "Creditors  shall  have  at  least  ten  days'  notice  by 
mail,  to  their  respective  addresses  as  they  ajjpear  in  the  list  of  the  bankrupt  or 
AS  afterwards  filed  with 'the  papers  in' the  case  by  the  creditors,  unless  they 
waive  notice  in  writing  of  (1)  All  examinations  of  the  bankrupt." 

18.  In  re  Cobb,  7  A.  B.  R.  104,  106  (Ref.  Mass.). 
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§  1537."  Order  for  Examination  to  Be  Entered  and  Served. — An 

order  must  be  entered  for  the  examination  of  each  witness. ^^ 

Thereupon  a  copy  of  this  order  or  a  subpoena,  is  issued  and  served  upon 
the  witness.    It  should  properly  be  under  the  seal  of  the  court.^* 

§  1538.  None  Requisite  for  Examination  of  Bankrupt  at  First 
Meeting. — No  order  is  necessary  to  procure  the  general  examination  of 
the  bankrupt  himself  when  he  is  present,  at  the  first  meeting  of  creditors^ 
because  the  statute  itself  provides  in  §  7  clause  (9),  that  the  bankrupt  shall 
"submit  to  examination  when  present  at  the  first  meeting  of  creditors  and 
at  such  other  times  as  the  court  may  order/'  and  the  prescribed  form  of  the 
notice  of  the  first  meeting  of  creditors  contains  a  notification  that  the  bank- 
rupt may  be  examined  at  the  first  meeting.^^ 

§  1539.  But  Requisite  in' Other  Oases. — If  it  is  desired  to  generally 
examine  the  bankrupt  at  any  other  time  than  either  at  the  first  meeting  of 
creditors  or  at  some  adjourned  session  of  the  first  meeting,  an  order  must 
be  entered  and  ten  days'  notice  be  given  to  all  creditors. ^^ 

§  1540.  Second  Examination  May  Be  Had. — After  the  conclusion  of 
one  general  examination,  a  subsequent  general  examination  of  the  bankrupt, 
or  of  a  witness,  may  be  had.^^ 

In  re  Mellen,  3  A.  B.  R.  326,  97  Fed.  326  (D.  C.  N.  Y.):  "But  this  does- 
not  necessarily  supersede  a  further  examination  of  the  bankrupt  if,  on  appli- 
tion  by  objecting  creditors,  the  referee  shall  deem  a  further  examination, 
reasonable  and  necessary." 

19.  Form  for  order:     "Upon  this  day  of  ,  1903,  upon  ap"- 

plication  of  the  trustee    (or  if  such  be  the  case,  upon  application  of ,  a 

creditor),  at  the  hearing  whereof  no  adverse  interest  was  present,  it  is  ordered 
that  John  Smith  be  and  he  hereby  is  ordered  to  appear  before  the  referee  in 

bankruptcy,  at  his  offices,  etc.,  etc.,  upon  the  day  of ,  1903,. 

at  10:00  o'clock  in  the  forenoon  to  be  examined  concerning  the  acts,  conduct 
and  property  of  the  above  named  bankrupt,  in  accordance  with  law." 

In  re  Fixen  &  Co.,  2  A.  B.  R.  825,  96  Fed.  748  (D.  C.  Calif.). 

20.  General  Order  III:  "All  process,  summons  and  subpoenas  shall  issue  out 
of  the  court,  under  the  seal  thereof,  and  be  tested  by  the  clerks;  and  blanks,, 
with  the  signature  of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be 
furnished  to  the  referees." 

•  Inf erentially,  In  re  Abbey  Press,  13  A.  B.  R.  13,  134  Fed.  51  (C.  C.  A.  N.  Y.I: 
"The  subpoena  did  not  bear  the  seal  of  the  court.  The  petitioner,  however,  at- 
tended before  the  referee,  and  does  not  seem  to  have  made  the  objection  there.. 
This  defect  was,  therefore,  waived  by  the  appearance  of  the  witness  without 
objection  on  that  ground,  and,  as  he  was  actually  before  the  referee  when  the 
order  to  be  sworn  was  made,  the  absence  of  the  seal  is  immaterial." 

21.  Whether  Bankrupt  Must  Attend  Other  Meetings  unless  Ordered. — Never- 
theless, apparently,  the  bankrupt  need  not  attend  the  first  meeting  nbr  any  other 
meeting  of  creditors  unless  ordered  so  to  do.     See  Bankr.  Act,  §  7   (a)   (9). 

Obiter,  In  r^  Shanker,  15  A.  B.  R.  109,  138  Fed.  863  (D.  C.  Penn.). 

Although  he  must  attend  the  hearing  upon  his  application  for  discharge  with- 
out being  ordered  so  to  do:  In  re  Mellen,  3  A.  B.  R.  226,  97  Fed.  326  (D.  C. 
N    Y.);  In  re  Shanker,  15  A.  B.  R.  109,  138  Fed.  862  (D.  C.  Penn.). 

22.  In  re  Price,  1  A.  B.  R.  419,  91  Fed.  635  (D.  C.  N.  Y.).  As  to  orders  for 
examinations  of  bankrupts  or  nonresident  witnesses  before  a  State  Judge  or 
before  another  referee  than  the  one  before  whom  the 'case  is  pending,  see  post, 

§  15'i'O- 

23.  In  re  Smelting  Co.,  15  A.  B.  R.  83,  85,  146  Fed.  336  (D.  C.  Penn.). 
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§  1541.  But  Good  Cause  Must  Be  Shown.— But  such  subsequent  ex- 
Eiminatioti  cannot  be  obtained  except  for  good  cause  and  upon  notice  to  him 
of  the  application  for  a  second  examination. 2* 

§  1542.  Bankrupt  Examined  at  Any  Time  after  Adjudication,  Even 
aiter  Discharge. — A  bankrupt  may  be  required  to  attend  for  examination 
whenever  reasonably  required  by  creditors. 

In  re  Mellen,  3  A.  B.  R.  226,  97  Fed.  326  (D.  C.  N.  Y.) :  "The  correct 
l.ractice,  is  to  require  the  bankrupt  to  attend  for  examination  whenever  reasona- 
bly required  by  creditors  for  the  purpose  of  establishing  their  objections  to  his 
discharge." 

He  may  be  examined  even  after  his  discharge  ;2^  at  any  rate  to  see  if  he 
has  concealed  anything'  since  his  discharge. ^^ 

But  there  seems  no  good  reason  for  limiting  the  right  of  examination  to 
the  discovery  of  assets  concealed  since  the  discharge,  nor  to  restrict  it  to 
a  period  of  one  year  from  the  discharge.  As  long  as  the  estate  is  not  closed, 
the  right  of  general  examination  exists,  subject  of  course  to  the  right  of  the 
bankrupt  not  to  be  subjected  to  unnecessary  or  repetitious  examination. 

§  1543.  Whether  Bankrupt  May  Be  Put  under  "General"  Exam- 
ination before  Adjudication. — But  whether  the  bankrupt  may  properly 
be  put  under  "general"  examination  before  adjudication  is  doubtful,  al- 
though undoubtedly  he  may  be  examined  upon  any  specific  issue  raised  by 
controversy  before  adjudication,  precisely  as  any  other  witness.  It  has  been 
held  that  the  alleged  bankrupt  may  be  put  upon  such  general  examination 
.before  adjudication.^'^ 

And  the  bankruptcy  court,  early  in  the  practice  under  the  present  law,  or- 
dered a  "general"  examination  of  the  officers  of  a  debtor-  corporation  prior 
to  adjudication. 28 

Undet  the  old  law  of  1867,  it  appears  to  have  been  possible,  upon  good 
cause  shown,  to  obtain  an  order  for  the  "general"  examination  of  the  bank- 
rupt prior  to  adjudication. ^^ 

In  re  Salkey,  9  Bank  Reg.  107,  Fed.  Cases  No.  12,952  (D.  C.  Ills.):  "The 
question  is  whether  it  is  competent  for  a  District  Judge  to  make  an  order 
for  examination  of  a  debtor  prior  to  an  adjudication.  *  *  *  The  question 
arises  under  the  26th  section  of  the  bankrupt  law.  That  section  provide.s 
ihat  the   Court  might,   on  the  application   of   the   assignee   in   bankruptcy,    or 

24.  In  re  Price,  1  A.  B.  R.  419,  91  Fed.  635  (D.  C.  N.  Y.).  Compare,  In  re 
Abbey  Press,  13  A.  B.  R.  17,  134  Fed.  51  (C.  C.  A.  N.  Y.). 

25.  In  re  Westfall  Bros.  Co.,  8  A.  B.  R.  431  (Ref.  N.  Y.). 

26.  In  re  Peters,  1  A.  B.  R.  248  (Ref.  Mass.). 

27.  In  re  Fleischer,  18  A.  B.  R.  194,  151  Fed.  81  (D.  C.  N.  Y.).  Obiter,  In  ro 
Herskovitz,  18  A.  B.  R.  249,  152  Fed.  316  (D.  C.  N.  Y.). 

28.  In  re  Fixen  &  Co.,  2  A.  B.  R.  822,  96  Fed.  748  (D.  C.  Calif.). 

29.  (1867)  In  re  Gilbert,  3  N.  B.  Reg.  152,  Fed.  Cas.  5,410. 
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of  any  other  creditor,  at  all  times  require  the  'bankrupt'  to  submit  to  an  exami- 
nation. 

"It  is  said  that  the  word  'bankrupt'  is  used  here  and  that  there  is  a  dis- 
tinction made  in  the  bankrupt  law  subsequent  to  an  adjudication  in  bankruptcy. 
*  *  *  It  is  insisted  that  the  word  'bankrupt'  indicates  that  an  examination 
cannot  be  had  until  after  an  adjudication.     *     *     * 

"In  one  sense  this  is  true.  He  does  not  necessarily  become  technically  a 
bankrupt  until  he  is  so  decided  to  be  by  the  Court.  The  argument  urged  that 
there  should,  not  be  this  inquisitorial  power  exercised  over  the  debtor  for  the 
purpose  of  prying  into  his  business  affairs,  and  because  the  examination  might 
be  injurious  to  his  credit  by  disclosing  facts  aflfecting  the  same,  can  hardly  have 
much  weight  when  it  is  recollected  that  the  law  provides  certain  means  by 
which  the  Court  may  proceed  to  determine  whether  or  not  the  debtor  commit- 
ted an  act  of  bankruptcy.  The  power  of  the  Court  seems  to  be  plenary,  prior 
to  the  adjudication,  not  only  over  the  debtor's  property,  but  over-  liis  person. 

"It  might  be  said  with  as  much  reason  that  the  Court  should  not  exercise 
this  power  over  either  his  property  or  his  person  until  it  had  actually  decided 
him  to  be  a  bankrupt,  because,  if,  upon  a  trial  of  the  fact  of  bankruptcy,  he 
;hould  be  decided  not  a  bankrupt,  of  course  all  the  proceedings  would  become 
irregulai. 

"An  examination  under  the  order  as  made  in  this  case,  is  something  which 
necessarily  grows  out  of  the  administration  of  the  law,  which  gives  to  the  Court, 
imder  certain  circumstances  prescribed  therein,  power  over  the  person  and 
property  of  the  debtor,  for  the  purpose  of  protecting  the  rights  of  creditors. 
*    *    * 

"Independently  of  the  36th  section,  however,  it  would  seem  to  follow  as  a 
necessary  consequence,  from  the  general  scope  of  the  bankrupt  law,  that 
circumstances  might  exist  after  the  commencement  of  proceedings  in  bank- 
ruptcy, and  after  the  debtor  is  brought  within  the  control  of  the  Court,  which 
would  warrant  an  immediate  examination.     *     *     * 

"The  bankrupt  law  allows  proceedings  in  bankruptcy  to  be  commenced  under 
a  certain  state  of  facts.  *  *  *  That  being  done,  a  prima  facie  case  exists, 
and  then  the  law  clothes  the  Court  with  all  the  powers  necessary  to  accomplish 
the  great  object  in  view,  namely,  to  protect  the  general  creditors  of  the  debtor 
by  discovering  and  taking  possession  of  all  his  property  for  equal  distribution 
among  them. 

"One  of  the  principal  objects  of  the  law  would  be  frustrated  if  adequate 
means  were  not  provided  for  the  ascertainment  of  all  the  facts  affecting  th? 
property  of  the  debtor.     *     *     * 

"So  that,  on  the  whole,  in  view  of  the  purpose  of  the  26th  section,  and  the 
general  scope  of  the  bankrupt  law,  I  cannot  doubt  the  existence  of  the  power 
exercised,  in  the  instance,  by  the  District  Court." 

Likewise,  under  the  law  of  1841.8" 

But  such  power  is  seriously  to  be  questioned.  Thus,  the  "general"  ex- 
amination of  the  bankrupt  and  witnesses  under  §  21  (a)  was  undoubtedly 
never  designed  to  furnish  opportunity  for  "fishing  expeditions"  for  evidence 
upon  which  to  prepare  for  trial  upon  the  petition  for  adjudication ;  but  the 
rule  laid  down  in  the  Fleischer  case  would  at  once  be  applied  to  that  end. 
In  this  way,  before  the  status  of  the  debtor  has  been  established  in  the  com- 

30.    [1867]  Ex  parte  Lee,  Fed.  Cases  8,178  (D.  C.  N.  Y.). 
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munity  to  be  that  of  a  bankrupt,  he  and  any  number  of  witnesses  may  be 
dragged  in  to  make  full  exposition  of  all  his  affairs,  without  pleading  filed, 
without  issue  raised — subjected  to  a  general  ransacking  of  all  his  affairs — 
zl\  his  "acts,  conduct  and  property."  The  ruling  in  In  re  Fleischer  is  ba„-_ 
upon  the  theory  that  the  filing  of  the  bankruptcy  petition  is  similar  to  the 
filing  of  a  creditor's  bill  in  equity.  Such  theory  has  been  recently  and  most 
emphatically  repudiated  by  the  Supreme  Court  of  the  United  States  in  York 
Mfg.  Co.  V.  Cassell.  The  Circuit  Court  of  Appeals  in  analyzing  the  nature 
•of  a  bankruptcy  proceedings  says,  in  the  case  of  Smith  v.  Mottley,  17  A. 
B..R.  867: 

"There  would  seem  to  be  a  valid  distinction  in  the  application  of  the  rule  that 
the  misappropriated  fund  must  be  found  in  the  assets,  between  the  settlement 
of  an  estate  in  bankruptcy  proceedings  and  proceedings  upon  a  bill  filed  for 
the  marshaling  and  appropriation  oi  assets  according  to  the  principles  of 
•equity.  In  the  latter  case  there  is  a  seizure  of  the  res  for  the  direct  purpose  of 
fastening  the  inchoate  rights  of  creditors.  In  the  former  the  trustee  takes  the 
■estate   as   he   finds   it." 

Again,  if  there  may  be  a  "general"  examination  of  the  bankrupt  prior  to 
trial  aiid  adjudication,  what  purpose  is  subserved  by  the  elaborate  require- 
ment of  §  3  that  the  bankrupt  must  appear  at  the  trial  with  his  books  and 
■papers  and  submit  to  examination  on  the  subject  of  his  insolvency,  under 
penalty  that  the  burden  of  proving  solvency  will  shift  to  him  ?  This  provision 
was  undoubtedly  inserted  in  order  to  give  the  petitioning  creditors  access  to 
the  books  and  testimony  of  the  bankrupt  in  making  their  own  case  in  chief. 
Yet  such  provision  would  be  wholly  superfluous  if  'the  bankrupt  may  be 
■obliged  to  submit  to  "general  examination"  before  adjudication.  If  the 
bankrupt's  testimony  is  wanted  in  preparation  for  trial,  it  should  be  pro- 
cured by  deposition  or  by  enforcement  of  the  special  provisions  of  the  stat- 
ute mentioned  requiring  his  attendance  at  the  trial.  If  wanted  in  aid  of  an 
■application  for  injunction  or  receiver,  it  is  also  obtainable  in  the  usual  way. 
But  it  seems  clear  that  the  "general  examination"  into  the  "acts,  conduct 
cind  property  of  the  bankrupt"  provided  for  in  §  21  (a)  should  not  be  had 
iiefore  adjudication. 

As  a  practical  matter,  not  much  inconvenience  results  from  the  inability 
to  procure  a  "general"  examination  of  the  debtor  prior  to  his  adjudication, 
for  there  are  numberless  motions,  applications  and  controversies  that  might 
he  made  in  aid  of  enforcing  the  provisional  remedies  available  during  the 
•pendency  of  the  petition,  upon  which  the  bankrupt  might  be  summoned  as 
■an  ordinary  witness ;  such,  for  instance,  might  be  a  motion  for  the  appoint- 
ment of  a  receiver,  or  for  injunction,  etc.,  upon  which  would  certainly  exist 
•opportunity  for  somewhat  extensive  examination  of  the  bankrupt  in  es- 
tablishing the  necessity  for  a  receivership  or  an  injunction. 

.  §  1544.  No  Notice  Requisite  Where  Bankrupt  Witness  upon  Issues 
between  Parties. — No  notice  to  creditors  is  necessary  where  the  bankrupt 
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is  called  to  testify  as  a  mere  witness  upon  some  issue  between  parties  in 
the  case. 

The  statutory  requirement  that  ten  days'  notice  by  mail,  must  be  given  to 
creditors  "of  all  examinations"  of  the  bankrupt,  is  probably  to  protect  the 
bankrupt  from  vexatious  repetitions  of  examination  by  different  creditors,^! 
and  does  not  refer  to  cases  where  the  bankrupt  may  be  needed  as  a  witness 
to  testify  for  or  against  some  particular  issue  between  parties  in  the  pro- 
ceedings, but  refers  to  what  is  termed  the  "general  examination"  of  the 
bankrupt,  where  the  bankrupt  is  put  upon  the  stand  and  asked  miscellaneous, 
questions  in  a  general  inquiry  concerning  his  affairs,  where  no  issue  is 
raised,  where  nothing  is  to  be  proved  and  where  no  judgment  or  order 
results.  Of  course,  whenever  a  party  needs  the  bankrupt's  testimony  to 
support  or  defend  some  claim  or  right,  the  party  is  entitled  to  the  testimony 
of  the  bankrupt,  precisely  as  much  as  to  that  of  any  other  necessary  witness ; 
and  no  notice  to  creditors  is  required — a  simple  subpoena  at  most  is  all 
that  is  needed  to  bring  the  bankrupt. 

§  1S4S.  Bankrupt  Examined  without  Notice  before  First  Meeting, 
in  Relation  to  Pending  Application. — In  this  way  a  bankrupt  may  be 
examined  as  a  witness  before  he  has  filed  his  list  of  creditors,  in  aid  of  some 
application  or  motion  of  some  party  to  the  proceedings.  Thus,  it  has  been 
held-  allowable  to  examine  him,  without  notice  to  creditprs,  for  the 
purpose  of  gathering  the  information  requisite  to  fill  out  the  bankrupt's 
own  schedules  ;3 2  and  to  direct  the  bankrupt  to  furnish  information  to  aid 
the  court  and  its  officer,  the  receiver,  in  the  preservation  of  the  estate  for 
creditors,  without  the  giving  of  notice.^^ 

§  1546.  Also,  Even  before  Adjudication. — And  even  before  adjudi- 
cation.3* 

§  1547.  Broad  Scope  of  General  Examination — "Acts,  Conduct  and 
Property." — No  rigid  rules  can  be  laid  down  as  to  the  method  and  scope 
of  the  general  examination  of  the  bankrupt  and  witnesses.^^ 

In  re  Foerst,  1  A.  B.  R.  259,  93  Fed.  190  (D.  C.  N.  Y.) :  "There  is  no  pre- 
cise rule  governing  the  admissibility  of  such  testimony,  other  than  that  it  should 
be  reasonably  pertinent  to  the  subject  of  inquiry.  In  general,  a  large  latitude 
of  inquiry  should  be  allowed  in  the  examination  of  persons  closely  connected 
with  the  bankrupt  in  business  dealings,  or  otherwise,  for  the  purpose  of  dis- 
covering assets  and  unearthing  frauds,  upon  any  reasonable  surmise  that  they 
have  assets  of  the  debtor.     The  intent  of  the  Bankrupt  Law*  is  that  only  the 

31.  In  re  Price,  1  A.  B.  R.  419,  91  Fed.  326  (D.  C.  N.  Y.). 

32.  In  re  Franklin  Syndicate,  4  A.  B.  R.  244,  101  Fed.  402  (D.  C.  N.  Y.). 

33.  Abrahamson  v.  Bretstein,  1  A.  B.  R.  44  (Ref.  N.  Y.) ;  In  re  Fixen  &  Co.. 
3  A.  B.  R.  822,  96  F^d.  748  (D.  C.  Calif.). 

34.  In  re  Fixen  &  Co.,  2  A.  B.  "R.  822,  96  Fed.  748  (D.  C.  Calif.). 

35.  Bankr.  Act,  §  21  Ca). 
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honest  debtor  shall  be  discharged;  and  that  any  proper  assets  of  the  estate, 
however  concealed,  shall  be  made  available  to  creditors.  The  examination  for 
this  purpose  is  of  necessity,  to  a  considerable  extent,  a  fishing  examination. 
The  extent  to  which  it  shall  be  permitted  to  go  must  be  determined  by  the 
sound  judgrhent  of  the  officer  before  whom  it-is  taken.  Reasonable  examination 
should  not  be  allowed  to  be  checked  by  constant  objections  that  the  materi- 
ality of  the  answer  may  not  be  immediately  apparent,  where  no  harm  can 
arise  to  the  witness  from  the  disclosure,  if  the  transaction  is  honest.  If  the. 
result  of  such  an  examination  may  often  be  a  considerable  amount  of  imma- 
terial testimony,  this  is  a  much  less  evil  than  to  stifle  examination  by  technical 
rules  which  would  defeat  the  purpose  of  the  act,  and  discredit  the  administra- 
tion of  the  law  in  the  interest  of  creditors.  Unreasonable  discursiveness  in  the 
examination  will  be  in  some  measure  checked  by  making  it  at  the  expense  of 
the  examining  party;  if  plainly  frivolous,  or  prolix,  it  should  be  stopped.  Where 
questionable  proceedings  have  been  disclosed,  greater  latitude  in  the  prose- 
cution of  inquiries  should  be  allowed;  and  the  precise  form  or  order  in  which 
the  questions  are  put  can  scarcely  be  deemed  material. 

"Upon  the  above  general  principles,  and  upon  the  matters  alrea,dy  disclosed 
on  this  examination,  I  think  ,the  witness  should  answer  as  respects  any  moneys 
or  property  acquired  by  her  during  the  year  prior  to  the  adjudication,  or  even, 
farther  back,  should  further  testimony  show  such  inquiries  to  be  reasonably 
pertinent." 

Compare,  In  re  Williams,  10  A.  B.  R.  538,  133  Fed.  321  (D.  C.  Tenn.):  "It 
is  proper  to  _  remark  here  that  the  ordinary  provisions  of  law  for  taking  the 
testimony  of  absent  witnesses  contemplate  their  examination  as  witnesses  to 
prove  definite  issues  made  by  the  pleadings  in  the  case  in  which  they  are  ex- 
amined as  witnesses.  But  in  bankruptcy  proceedings,  while  the  scope  of  their 
examination  is  much  broader,  the  purpose  is  none  the  less  definite,  although 
peculiar  to  bankruptcy  proceedings.  While  they  are  witnesses  in  every  sense 
of  the  word,  they  are  examined  inquisitorially  for  the  purpose  of  discovering 
what  general  or  specific  knowledge  they  have  of  the  bankrupt's  affairs  and 
property;  or,  to  use  the  language  of  section  21  of  the  Act  of  1898,  they  are  ex- 
amined at  large  "concerning  the  acts,  conduct,  or  property  of  a  bankrupt." 
There  may  be  no  action  at  law  or  bill  in  equity  or  libel  in  admiralty  or  other 
like  proceedings  in  which  they  are  examined  as  witnesses  upon  issues  made 
by  pleadings  in  the  ordinary  way  but  there  is  pending,  in  the  bankruptcy  court 
upon  pleadings  appropriate  to  that  purpose,  the  administration  of  a  bankrupt 
estate  about  which  the  trustee  needs  information  from  those  who  have  knowl- 
edge of  the  bankrupt's  affairs,  and  every  bankruptcy  system  provides  for  an 
inquisitorial  examination  of  all  those  wherever  present  who  had  such  knowledge. 
It  is  this  kind  of  examination  which  is  provided  for  by  the  bankruptcy  statute 
and  procured  by  the  ordinary  practice  for  the  taking  of  the  testimony  of 
,  witnesses  when  they  reside  beyond  the  jurisdiction  of  the  court." 

No  issue  is  involved.  No  fact  is  asserted  on  one  side  and  denied  on  the 
other.  No  fact  is  to  be  proved  or  disproved.  The  examination  is  simply 
a  general  inquiry  into  the  "acts,  conduct  and  property  of  the  bankrupt," 
the  'cause  of  his  failure,  the  whereabouts  of  his  proj)erty,  the  contracts  re- 
lating to  his  business,  and  in  short  an  exlamination  into  all  matters  and 
things  of  reasonable  interest  to  the  creditors ;  and,  as  a  consequence,  a  great 
latitude  of  enquiry  is  permitted. 
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U.  S.  V.  Wechsler,  36  A.  B.  R.  5  (D.  C.  N.  Y.):  "In  the  case  of  a  trial  upon 
issues  framed  it  must  be  material  to  those  issues,  but  this  section  of  the  Bank- 
rupt Act  you  will  perceive,  does  not  provide  for  any  trial.  There  is  no  de- 
rision to  be  made  necessarily  as  the  result  of  the  giving  of  this  evidence.  It  is 
iin  investigation  He  is  to  be  examined  concerning  the  acts,  conduct  or  property 
of  the  bankrupt.  It  is  a  broad  field  of  inquiry  and  intended  to  be  so,  and  this 
section  is  the  section  under  which  the  investigations  usually  take  place  about 
the  property  of  the  bankrupt,  particularly  in  cases  where  there  is  any  suspicion 
that  there  has  been  any  attempt  to  take  property  and  conceal  it  from  credit- 
ors. *  *  *  If  there  have  been  recent  transfers  of  property  or  payments  of 
money  on  the  eve  of  bankruptcy,  that  is  a  suspicious  fact,  particularly  if  they 
Jiave  been  transferred  to  relatives  or  connections.  All  such  transfers  become 
material  subjects  of  inquiry;  and  in  order  to  ascertain  what  the  truth  is  about . 
them  the  part}  examining  the  bankrupt  is  not  confined  to  a  mere  inquiry  in 
the  first  instance  whether  the  property  has  been  transferred,  or  a  mere  ex- 
planation of  what  it  was>  transferred  for,  but  counsel  have  a  right  to  inquire 
into  all  the  surrounding  circumstances  in  the  case  in  order  to  ascertain  what  the 
truth  is  in  that  respect." 

In  re  Horgan  &  Slattery,  3  A.  B.  R.  353,  98  Fed.  414  (C.  C.  A.  N.  Y.) :  "The 
provisions  of  the  Bankruptcy  Act  authorizing  the  examination  of  third  persons 
aS  witnesses,  and  compelling  the  production  of  books  and  documents  upon  such 
examinations,  are  intended  to  enable  creditors  to  discover  transactions  which 
may  effect  the  right  of  the  bankrupt  to  obtain  a  discharge,  and  to  enable  the 
trustee  to-  ascertain  whether  any  assets  exist  which  should  be  collected  and 
applied  toward  the  payment  of  the  bankrupt's  debts.  It  is  the  duty  of  the  Bank- 
ruptcy Court  to  see  that  such  examinations  are  not  permitted  to  transcend  the 
limit  of  a  legitimate  investigation  for  these  purposes;  but  of  necessity  this  is 
a  duty  which  involves  the  exercise  of  a  wide  discretion,  and  which  should  not 
be  interfered  with  by  an  appellate  court  except  when  it  has  been  manifestly 
abused." 

Obiter,  In  re  Carley,  5  A.  B.  R.  554,  106  Fed.  862  (D.  C.  Ky.):  "Speaking 
generally,  I  think  the  provisions  of  §  21a  of  the  Bankruptcy  Act  should  be 
liberally  construed,  so  as  to  enforce  full  and  frank  answers  by  witnesses  who 
are  being  examined  under  its  provisions  as  to  the  'acts,  conduct  or  property 
of  the  bankrupt,'  the  object  being  to  secure  information  on  those  subjects  for 
use  in  the  administration  of  the  bankrupt's  estate.  The  statute  was  intended 
for  beneficial' purposes,  and  in  order  to  affect  them  witnesses  should  fully  dis- 
close all  their  knowledge  relative  either  to  the  acts,  the  conduct  or  the  property 
of  the  bankrupt." 

Obiter,  In  re  Wilcox,  6  A.  B.  R.  362,  366,  109  Fed.  628  (C.  C.  A.  N.  Y.) :  "The 
right  of  the  trustee  extends  to  a  discovery  of  whatever  tends  to  bring  to  light 
the  estate  of  the  bankrupt  so  as  to  enable  the  trustee  to  pursue  the  estate  and 
reduce  it  to  possession  and  to  enable  creditors  'to  discover  transactions  which 
may  affect  the  right  of  the  bankrupt  to  obtain  a  discharge.'  " 

Compare,  obiter.  In  re  Rauchenplat,  9  A.  B.  R.  763  (D.  C.  Porto  Rico) :  "Great 
latitude  should  be  allowed  in  evidence  to  find  a  bankrupt's  assets,  or  unearth 
fraud,  but  the  court,  or  if  acting  by  its  referee,  has  a  discretion  how  far  this 
should  proceed,  and  the  referee  had  a  legal  discretion  as  to  the  extent  of  the 
examination  of  the  books  of  the  "witness." 

Direct  and  leading  questions  are  not  forbidden  and  the  examiner  is  not 
bound  to  state  what  he  expects  to  prove  by  any  of  his  questions.    He  is 
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not  trying  to  prove  anything.    He  is  simply  inquiring  and  informing  liimself 
about  his  debtor's  affairs. ^i' 

In  re  Fijcen  &  Co.,  2  A.  B.  R.  833,  96  Fed.  748  (D.  C.  Calif.):  "The  examina- 
lions  thus  provided  for  are  not  intended  as  means  of  producing  testimony- 
pertinent  to  issues  then  on  trial,  but  their  object  is  to  afford  to  the  credit- 
ors, and  the  officer  charged  with  administering  the  trust,  full  information  touch- 
ing the  bankrupt's  estate,  in  order  that  necessary  steps  may  be  taken  for  its 
fossession  and  preservation." 

The  only  limitation  upon  the  inquiry  is  that  it  shall  be  pertinent  to  the 
acts,  conduct  or  property  of  the  bankrupt  in  some  way. 

In  re  Howard,  3  A.  B.  R.  582,  585,  95  Fed.  415  (D.  C.  Calif.):  "Of  course,, 
when  the  person  whose  attendance  is  required  appears  before  the  referee,  his. 
examination  must  be  relevant  to  matters  qoncerning  the  acts,  conduct,  or 
property  of  the  bankrupt,  and  it  must  be  presumed  that  the  referee  will  confine 
the  examination  within  legal  limits;  that  is,  within  limits  pertinent  to  such, 
general  inquiry,  and  the  witness  will  be  justified  in  refusing  to  answer  ir- 
lelevant  or  impertinent  questions." 

Of  course,  questions  relating  to  his  religion  or  to  his  domestic" infelicities- 
or  to  his  politics  are  improper.  Also  questions  whose  answers  could  not  in 
any  way  throw  light  on  any  present  assets  or  on  any  act  that  would  prevent 
discharge  ;^^  so  also  would  it  be  improper  repeatedly  to  cover  the  same 
ground  .3* 

The  examination  should  be  decorous  and  decent,  and  should  not  be  unduly- 
prolonged  nor  unnecessarily  vexatious.  This  is  about  all  that  can  be  said 
3S  to  the  nature  of  the  general  examination  of  the  bankrupt  and  witriesses.. 
Of  course,  as  before  stated,  when  the  bankrupt  is  called  as  a  witness  in  sup- 
port of  some  issue  raised  between  parties  to  the  proceedings,  then  the  rules- 
for  his  examination  are  the  same  as  for  any  other  witness  and  the  fact  that 
It  is  the  bankrupt  who  is  testifying  will  not  alter  the  rules  except,  perhaps, 
in  so  far  as  he  may  or  may  not  be  considered  an  interested  party. 

The  subject  of  the  examination  is  to  be  confined  to  the  acts,  conduct,  and 
property  of  the  bankrupt  and  his  dealings  with  his  creditors,  etc.,  preceding 
the  adjudication;  nevertheless,  facts  occurring  subsequently  thereto  also 
may  be  inquired  into  if  in  their  nature  they  are  such  as  would  likely  throw 
light  on  the  acts,  conduct  or  property  of  the  bankrupt  before  the  adjudica- 
tion, or  on  the  amount,  kind  and  whereabouts  of  the  property .^^ 

The  examination  is  not  limited  to  transactions  occurring  within  the  four 
months  preceding  the  bankruptcy.    A  full  understanding  of  the  acts,  con- 

36.  [1867]  In  re  Earl,  Fed.  Cases,  No.  4,344;  [1867]  In  re  Krueger,  Fed, 
Cases,  No.  7,943;  [1867]  In  re  Lathrop,  Fed.  Cases,  No.  8,106;  [186?]  In  re- 
Stuyvesant,  Fed.  Cases,  No.  13,583;  [1867]  In  re  Mendenhall,  Fed.  Cases,  No.. 
0,423. 

37.  In  re  Hayden,  1  A.  B.  R.  670,  96  Fed.  199  (D.  C.  N.  Y.). 

38.  In  re  Romine,  14  A.  B.  R.  789,  138  Fed.  837  (D.  C.  W.  Va.). 

39.  Impliedly,  In  re  Walton,  1  N.  B.  N.  533.  Compare,  under  law  of  1867,. 
In. re  McCrien,  Fed.  Cas.  8,666,  3  N.  B.  Reg.  90;  (1867)  In  re  Rosenfield,  1  N, 
B.  Reg.  60,  Fed.  Cas.  13,059. 
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duct  and  property  of  the  bankrupt  may  involve  inquiry  into  facts  occurring 
months  and  even  years  beforehand.*" 

§  1548.  Production  of  Books,  Papers  and  Documents  Enforced. — 

The  production  of  books,  papers  and  documents  may  be  enforced.  As  to 
the  bankrupt's  books,  documents,  etc.,  the  Act  itself  vests  their  title  in  the 
trustee:*  1 

Third  parties,  examined  as  witnesses,  may  be  required  to  produce  their 
books  of  account,  where  showing  has  been  made  that  property  likely  or 
probably  has  been  turned  over  to  them' in  violation  of  the  Bankruptcy  Act; 
perhaps  mere  circumstances  of  suspicion  may  suffice  to  lay  a  predicate  for 
the  production. 

§  1549.  Whether  Federal  Equity  Rules  Govern  "General"  Exam- 
inations.— General  Order  No.  XXII  provides  that  the  "examination  and 
cross-examination  of  the  witnesses  shall  be  had  in  conformity  with  the  mode 
now  adopted  in  courts  of  law  of  the  United  States ;"  that  mode  being  pre- 
scribed by'U.  S.  Rev.  Stat.,  §  721,  as  follows: 

"The  laws  of  the  several  States,  except  where  the  Constitution,  treaties  or 
statutes  of  the  United  States  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the  United  States, 
in  cases  where  they  apply." 

Yet  it  is  doubtful  whether  this  rule  adopts  the  common-law  federal  rules, 
in  toto,  whereby  the  mode  of  examination  and  cross-examination  of  wit- 
nesses prevailing  in  the  courts  of  the  particular  State  is  accepted  in  the  fed- 
eral court.*  2 

And,  in  the  so-called  "general  examinations"  of  the  bankrupt  and  of  wit- 
nesses, it  is  doubtful  whether  the  strict  rules  of  Dravo  v.  Fabel,  132 
U.  S.  489,  as  to  taking  the  opposite  party's  deposition,  apply. 

The  relevancy  or  irrelevancy  of  questions  is  for  the  Court  to  determine.** 

§  1550.  Witness  Not  Excused  because  Testimony  Would  Reveal 
Private  Affairs. — A  witness  will  not  be  excused  from  answering  an  ap- 
parently relevant  question  because  of  his  assertion  that  the  answer  would 
disclose  the  personal  affairs  of  himself  or  others,  not'  material  to  the  sub- 
ject of  inquiry;**  nor  from  producing  books  or  documents,  for  the  same 
reason.*^ 

40.  In  re  Brundage,  4  A.  B.  R.  47,  100  Fed.  613  (D.  C.  Iowa);  In  re  Pursell, 
«  A.  B.  R.  96,  114  Fed.  371  (D.  C.  Conn.). 

41.  Bankr.  Act,  §  70  (a)  (1).  See  ante,  §  956.  In  re  Fixen  &  Co.,  2  A.  B.  R. 
822,  96  Fed.  748  (D.  C.  Calif.) ;  compare.  In  re  Romine,  14  A.  B.  R.  792,  138  Fed. 
S37  (D.  C.  W.  Va.). 

48.  Compare,  inferentially,  In  re  DeGottardi,  7  A.  B,  R.  739,  740,  114  Fed. 
328  (D.  C.  Calif.). 

43.  People's  Bank  v.  Brown,  7  A.  B.  R.  475,  113  Fed.  653  (C.  C.  A.  N.  J.). 

44.  People's  Bank  v.  Brown,  7  A.  B.  R.  475,  112.  Fed.  653  (C.  C.  A.  N.  J.). 
Co^iDsre.  In  re  Howard,  2  A.  B.  R.  5=i2.  5S5.  95  Fed.  415  (D.  C.  Calif.). 

45.  In  re  Fixen  &  Co.,  2  A.  B.  R.  822,  96  Fed.  748  (D.  C.  Calif.). 
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§  1551.  But  Examiner  Must  Develop  Pacts  Showing:  Sufficient 
Connection  with  Bankrupt  to  Make  Further  Inquiry  Relevant. — But, 
after  the  witness  has  positively  negatived  the  idea  that  the  matter  inquired 
into  has  any  relation  to  the  acts,  etc.,  of  the  bankrupt,  it  devolves  upon  the 
examiner  to  develop  facts  showing  sufficient  connection  with  the  acts,  con- 
duct or  property  of  the  bankrupt  to  make  further  inquiry  reasonably 
relevant.** 

In  re  Carley,  5  A.  B.  R.  556,  -106  Fed.  863  (D.  C.  Ky.) :  "But  the  act  does 
not  demand  such  liberality  of  construction  when  it  is  sought  to  inquire  into 
the  acts,  conduct  or  property  of  any  persons  other  than  the  bankrupt  himself. 
Indeed,  the  act  does  not  authorize,  in  this  mode  of  proceeding,  any  examina- 
tion whatever  into  rnatters  other  than  those  specifically  mentioned,  which 
might,  however,  include  cases  where  the  acts,  conduct  or  property  of  the  witness 
are  so  connected  or  interwoven  with  those  of  the  bankrupt  as  to  make  them 
virtually  the  same  by  reason  of  community  of  interest." 

Compare,  as  to  practice  on  opposition  to  discharge,  In  re  Romine,  14  A.  B. 
R.  785,  138  Fed.  837  (D.  C.  W.  Va.) :  "It  has  been  settled  beyond  preadventure 
for  very  many  years  that  courts  do  not  compel  production  of  books  simply  to 
gratify  curiosity,  or  perrnit  'fishing'  excursions  into  them  to  see  what  can  be 
found  that  may  or  may  not  be  of  advantage  to  the  parties  making  the  demand. 
A  party  cannot  obtain  a  roving  commission  for  the  inspection  or  production 
of  books  or  papers  in  order  that  he  may  ransack  them  for  evidence  to  make  out 
his  case.  He  is  entitled  to  production  and  inspection  only  when  the  same  is 
,  material  and  necessary  to  establish  his  cause  of  action.  The  application  will  not 
be  granted  where  the  facts  to  be  proved  by  the  books  can  be  otherwise  estab- 
lished. It  will  therefore  be  denied  when  the  party  has  in  his  possession  or 
under  his  control  the  means  of  acquiring  all  the  information  he  seeks  to 
obtain,  or  when  the  books  do  not  in  themselves  contain  evidence,  but  merely 
information  by  which  evidence  can  be  obtained.  It  is  not  permitted  to  enable 
a  party  to  ascertain  whether  he  has  cause  of  action  or  defense,  or  to  as- 
certain the  evidence  on  which  his  opponent's  action  or  defense  rests." 

But  proof  in  advance  of  the  existence  of  any  particular  interest  or  right 
or  relation  between  the  witness  and  the  bankrupt  estate  is  not  requisite 
so  long  as  the  circumstances  developed  might,  with  other  circumstances  to 
which  the  inquiries  are  directed,  lay  a  foundation  if  true,  for  recovery  of 
assets  or  for  proof  of  such  acts  as  might  bar  discharge  or  affect  the  claims 
of  parties. 

Inferentially,  People's  Bk.  v.  Brown,  7  A.  B.  R.  476,  112  Fed.  653  (C.  C.  A, 
N.  J.) :  "It  is  true  that  when  the  appellee  was  interrogated  respecting  this 
real  estate  it  had  not  been  shown  that  the  bankrupt  had  any  interest  in  it; 
but  his  relationship  to  the  parties,  to  several  transactions  concerning  it,  the 
history  of  those  transactions,  and  the  communications  which  ensued  between  the 
bankrupt  and  the  witness  when  the  latter  was  served  with  a  subpoena,  did 
appear,  and  disclosed  a  state  of  facts  which  justified  the  investigation.  Its 
object  was  to  determine  whether  the  bankrupt  did  not  have  an  interest  in  the 
property  which  should  be  applied  to  the  payment  of  his  debts,  and  the  dis- 
:overy  sought  would  have  been  superfluous  if,  as  a  condition  precedent  to  its 

46.   Compare,  In  re  Fixen  &  Co.,  3  A.  B.  R.  822,  9G  Fed.  748  (D.  C.  Calif.). 
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requirement,  it  had  been  necessary  to  independently  establish  the  existence  of 
such  interest.  Although  it  is  the  duty  of  the  court  to  confine  such  examina- 
tions within  the  limits  to  which  the  purposes  for  which  they  are  authorized 
restrict  them, 'yet,  where  there  are  circumstances  warranting  the  investigation, 
no  obstruction  of  it  should  be  permitted  which  is  not  justified  by  law.  *  *  * 
"The  relevancy  of  any  particular  matter  to  the  subject  under  judicial  investi- 
gation is  always  for  determination  by  the  court,  and  no  witness  is  entitled  to 
decide  for  himself  that  the  facts  which  he  is  asked  to  disclose  would  tend  to 
prove  the  existence  or  nonexistence  of  the  ultimate  fact  to  which  it  is  in- 
tended to  relate  them.  ***'];(■  jg^  {^  substance,  but  an  expression  of  his 
understanding  that  the  facts  which  he  declines  to  reveal  would,  if  revealed, 
appear  to  be  immaterial,  and  to  this  opinion  of  his,  though  not  even  evidential, 
he  asks  that  there  'shall  be  conceded  determinative  force." 

§  1552.  General  Examinations  to  Be  in  Writing. — The  general  exam- 
ination of  witnesses  and  bankrupts  are  to  be  taken  down  in  writing,  by  or 
under  the  direction  of  the  referee,  in  the  form  of  a  deposition,  and  may 
be  in  narrative  form  f  or  by  question  and  answer.  Undoubtedly  the  re- 
quirement that  it  be  taken  in  writing  may  be  waived  by  counsel  of  both 
parties.*^  Other  examinations,  taken  upon  issues  joined,  are  not  subject 
to  this  requirement. 

The  deposition  must  be  read  over  to  the  bankrupt  or  other  witness,  and 
signed  by  him  in  the  referee's  presence.* ^ 

The  bankrupt  or  other  witness  should  always  be  permitted  to  make  a 
correction  in  any  statement  theretofore  made  and  the  reason  therefor  may 
be  taken  into  consideration  by  the  court  in  passing  upon  the  credibility  of 
the  witness. s"'  Such  correction,  however,  does  not  permit  the  bankrupt  or 
other  witness  to  expunge  the  corrected  parts,  if  they  accurately  state  the 
testimony  actually  given,  but  simply  permits  the  addition  of  the  statement 
that  the  former  testimony  was  incorrect  and  should  have  -been  given  dif- 
ferently, "as  now  stated." 

§  1553.  Objections  to  Be  Entered  on  Record. — Objections  made 
must  be  entered  on  the  record  by  the  referee,  together  with  his  rulings 
thereon.s^ 

§  1554.  Referee  to  Rule  on  Admissibility  and  to  Exclude  Incom- 
petent Testimony. — But  the  referee  is  to  pass  upon  the  admissibility  of 
evidence  offered  and  to  exclude  that  which  is  incompetent,  irrelevant  or 
otherwise  inadmissible.^^ 

47.  Gen.  Ord.  XXII;  In  re  Romine,  14  A.  B.  R.  785,  138  Fed.  837  (D.  C.  W. 
Va.). 

48.  Compare,  inferentially,  obiter,  In  re  Wilcox,  6  A.  B.  R,  366,  109  Fed.  63S 
(C.  C.  A.  N.  Y.). 

49.  Gen.  Ord.  XXII. 

50.  In  re  Hark  Bros.,  14  A.  B.  R.  635  (D.  C.  Penn.). 

51.  Gen.  Ord.'  No.  XXII. 

52.  Compare,  In  re  DeGottardi,  7  A.  B.  R.  742,  114  Fed.  328  (D.  C.  Calif) ;  ap- 
parently contra,  In  re  Romine,  14  A.  B.  R.  785,  138  Fed.  837  (D.  C.  W.  Va.). 
But  this  case  does  not  seeih  to  note  the  distinction  between  the  referee  acting 
in  his  ordinary  functions  and  as  special  master  on  discharge. 
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In  re  Wildes  Sons,  H  A.  B.  R.  714,  131  Fed.  142  (D.  C.  N.  Y.):  "This  mo- 
tion involves  the  question  whether  a  referee  in  bankruptcy  has  any  power  to 
exclude  evidence.  As  I  understand  it,  an  officer  appointed  to  simply  take  tes- 
timony for  the  use  of  the  court,  as,  for  instance,  an  examiner  in  an  equity  suit, 
has  no  jurisdiction  to  exclude  or  pass  upon  testimoriy.  Unless  the  parties 
refer  any  question  of  the  admission  of  testimony  to  the  court,  he  is  obliged 
to  take  all  that  is  offered.  But  I  think  that  whenever  any  officer  is  appointed 
whose  duty  it  is  to  take  evidence  and  also  to  exercise  any  judicial  duty  in  re- 
gard to  it,  as  to  decide  issues  or  to  state  the  facts  or  law  in  an  opinion  or 
leport,  it  is  his  right  and  duty  to  exclude  inadmissible  evidence  upon  objec- 
tion. Why  should  he  admit  evidence  which  it  would  be  his  duty  to  disregard 
if  admitted?  Substantially  all  the  cases  in  which  evidence  is  taken  by  referees 
in  bankruptcy,  either  in  their  character  as  referees  or  as  special  commission- 
ers, are  cases  in  which  they  either  decide  questions  outright  or  draw  con- 
clusions from  the  evidence  in  the  shape  either  of  a  report  or  an  opinion;  and  I 
think  that  in  all  such  cases  the  referee  has  the  right  to  exclude  evidence  which 
he  deems  inadmissible.  If  error  is  committed  by  such  exclusion,  any  party  in- 
terested can  take  up  the  matter,  immediately  on  a  certificate,  or  can  urge  the 
alleged  error  on  final  hearing.  I  am  aware  that  there  are  authorities  to  the 
contrary  for  which  I  feel  sincere  respect,  but  none  of  them  is  necessarily  con- 
trolling upon  me,  and  I  am  not  able  to  concur  with  them.  The  delay  and 
expense  of  a  bankruptcy  system  under  which  a  referee  has  no  power  to  exclude 
testimony,  however  irrelevant,  is  so  great  that  such  a  method  of  procedure 
should  not  be  permitted  unless  the  principles  of  law  absolutely  require  it.  In 
my  opinion  they  do  not  require  it  in  proceedings  before  referees  in  bankruptcy." 

Apparently  contra.  In  re  Sturgeon,  14  A.  B.  R.  682,  139  Fed.  608  (C.  C.  A. 
N.  Y.):  "Under  General  Order  No.  22  (18  Sup.  Ct.  vii),  the  duty  of  the  referee 
is  to  receive  the  evidence  which  is. offered,  to  note  objections  and  to  record  the 
evidence;  and,  if  either  party  persists  in  offering  incompetent  or  irrelevant 
matter  in  evidence,  the  other  party  has  a  remedy,  because  the  rule  provides  that 
'the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial 
or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just.'  The  equity  prac- 
tice is  to  be  followed  by  referees.  The  order  directs  him  to  proceed  as  referee. 
The  referee  must  take  all  the  evidence  and  note  objections."  But 
it  is  to  be  noted  that  this  was  an  examination  before  a  referee  in  another  dis- 
trict than  the  one  wherein  the  bankruptcy  was  pending  and  this  might  afford  a 
distinction. 

A  rule  compelling  the  referee  on  general  examinations  of  bankrupts  and 
witnesses,  to  take  down  answers,  although  the  questions  be  incompetent 
and  the  answers  improper,  would  lead  to  interminable  confusion,  and  would 
practically  give  over  such  examinations  into  the  absolute  control  of  the 
examiner,  leading  to  the  possibility  of  intolerable  abuse.  The  distinction 
noted  in  In  re  Wilde's  Sons,  supra,  urdorbtedly  states  the  true  prin- 
ciple.'^ 

53.  But  compare  the  practice  on  hearings  in  opjjosition  to  discharge  before 
referees  acting  as  special  masters  and  where  depositions  are  being  taken  in  one 
district  for  use  in  a  baiikruptcy  proceedings  pending  in  another  district,  where 
the  rule  seems  to  be  that  if  objection  is  made  and  sustained  and  exception  taken 
the  special  master  is  bound  nevertheless  to  take  down  the  answer  offered  noting 
the  objection  thereto,  the  exception  and  his  rulings. 

In  re  Romine,  14  A.  B.  R.  785,  138  Fed.  837  (D.  C.  W.  Va.) :     "It  is  clear  to 
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§  ISSS.  General  Examination  Competent  as  Admission  in  Sub- 
sequent Litigation  against  Same  Party.— The  written  deposition  talccn 
on  general  examination  and  also  verbal  testimony  as  to  what  was  testified 
to  on  general  examination,  either  of  the  bankrupt  or  of  any  witness,  is 
admissible  in  evidence,  as  an  admission,  in  any  proceeding  against  the  par- 
ticular party  so  previously  testifying.^* 

In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  653,  131  Fed.  834  (D.  C.  Ark., 
pffirmed  in  14  A.  B.  R.) :  "Their  testimony  taken  under  §  7  .or  §  21 — they 
having  the  right  under  the  Act  to  have  the  assistance  of  counsel,  at  the  expense 
of  the  estate,  if  necessary,  and  an  opportunity  for  cross-examination — was 
clearly  admissible  in  any  proceeding  against  them,  other  than  criminal,  as  ad- 
missions   against   themselves." 

In  re  Wilcox,  6  A.  B.  R.  366,  109  Fed.  628  (C.  C.  A.  N.  Y.):  "The  testimony, 
of  the  bankrupt  himself,  which  is  ordinarily  reduced  to  writing  by  or  under 
the  supervision  of  the  referee,  and  given  under  the  solemnity  of  an  oath, 
amounts,  when  protection  against  criminative  testimony  lias  been  waived,  to 
his  admission,  which  can  be  used  elsewhere,  but  not  in  any  criminal  or  penal 
■proceeding,  as  an  admission  against  himself  (In  re  Krueger,  2  Lowell  182)." 

But  is  not  admissible  as  against  any  other  party .^^ 

Breckons  v.  .Snyder  15  A.  B.  R.  112,  211  Pa.  St.  176:  "The  notes  of  the  testi- 
mony of  the  bankrupt,  taken  at  a  preliminary  proceeding  before  the  referee, 
to  ascertain  his  assets  and  liabilities,  were  properly  rejected.  The  issue  was 
not  between  the  same  parties,  nor  did  it  involve  the  same  subject  matter." 

And  is  admissible  even  though  not  in  writing  nor  signed  if  proved  by  the 
testimony  of  those  who  heard  it.-''^ 

me  that  in  taking  testimony  the  referee  must  have  it  taken  down,  preferably  in 
narrative  form,  but,  upon  objection  raised,  it  is  his  duty  to  require  the  matter 
to  be  presented  by  question,  to  which  the  objection  and  reason  thereof  is  to  be 
clearly  but  briefly  noted;  then  to  enter  his  ruling  thereon  as  to  whether  proper 
or  not,  and,  although  he  may  rule  it  to  be  improper,  yet  allow  it  to  be  an- 
swered. I.  am  persuaded,  however,  that  he  is  not  called  upon  to  suffer  and 
allow  counsel,  as  in  this  case,  to  ask  and  permit  witnesses  to  answer  the  same 
question  over  and  over  again,  whereby  time  is  unnecessarily  consumed  and 
costs  incurred;  but  that  upon  his  notice  the  fact  that  the  question  has  been 
once  answered,  or  the  demand  to  answer  has  been  once  positively  refused,  the 
court  will  justify  him  in  preventing  vain  repetition." 

In  re  Lipset,  9  A.  B.  R.  32,  119  Fed.  379  (Ref.  N.  Y.,  affirmed  by  D.  J.);  In  re 
DeGottardi,  7  A.  B.  R.  723,  114  Fed.  328  (D.  C.  Calif.);  In  re  Sturgeon,  14  A.  B. 
R.  681,  139  Fed.  608  (C.  C.  A.  N.  Y.).     But  compare,  post,  §  1571. 

54.  In  re  Wiesen  Bros.,  14  A.  B.  R.  347,  135  Fed.  442  (D.  C.  Penn.);  In  re 
Gaylord,  7  A.  B.  R.  1,  112  Fed.  668  (C.  C.  A.  N.  Y.,  affirming  5  A.  B.  R.  410'); 
In  re  Mellen,  3  A.  B.  R.  226,  97  Fed.  326  (D.  C.  N.  Y.) ;  In  re  Dow,  5  A.  B.  R. 
400,  105  Fed.  889  (D.  C.  Iowa).  See  post,  §  1839.  Contra,  but  because  con^ 
sidered  to  be  privileged.  In  re  Marx,  4  A.  B.  R.  521,  102  Fed.  676  (D.  C.  Ky.). 
Contra,  but  because  considered  to  be  privileged.  In  re  Logan,  4  A.  B.  R.  525, 
102  Fed.  876  (D.  C.  Ky.). 

D5.  In  re  Wilcox,  6  A.  B.  R.  362,  109  Fed.  628  (C.  C.  A.  N.  Y.) ;  In  re  Alphm 
&  Lake  Cotton  Co.,  13  A.  B.  R.  653,  131  Fed.  824  (D.  C.  Ark.,  affirmed  in  14 
A.  B.  R.);  In  re  Wiesen,  14  A.  B.  R.  347,  135  Fed.  442  (D.  C.  Penn.).  Contra, 
In  re  Cooke,  5  A.  B.  R.  434,  109  Fed.  631  (D.  C.  N.  Y.,  following  In  re  Wilcox 
before'  rehearing  of  later  case — distinguished  in  In  re  Wiesen,  14  A.  B.  R.  347, 
135  Fed.  442,  D.  C.  Penn.). 

56.  Obiter,  In  re  Bard,  5  A.  B.  R.  810,  108  Fed.  208  (D.  C.  N.  Y.);  obiter,  m 
re  Knaszak,  18  A.  B.  R.  189,  151  Fed.  503  (D.  C.  N.  Y.). 
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§  1556.  Bankrupt's  Testimony  Not  to  Be  Used  in  Criminal  PrOr 
•ceedings  against  Him.— No  testimony  given  by  the  bankrupt  shall  be  of- 
.  fared  in  evidence  against  him  in  any  criminal  proceedings. s'' 

But  this  immunity  from  the  use  of  testimony  given  by  the  bankrupt  does 
not  prevent  prosecution  for  acts  testified  to  upon  examination:  the  im- 
munity is  immunity  from  the  use,  of  evidence  so  given,  not  from  prosecu- 
.tion. 

Burrell  v.  State,  13  A.  B.  R.  132,  194  U.  S.  572:  "It  does  not  say  that  he  shall 
be  exempt  from  prosecution,  but  only,  in  case  of  prosecution,  his  testimony  can- 
,not  be  used  against  him.  The  two  things  are  different,  and  cannot  be  con- 
Jounded." 

In  re  Walsh,  4  A.  B.  R.  693,  696,  104  Fed.  518  (-D.  C.  S.  Dak.):  "If  the 
Congress  of  the  United  States  desires  to  draw  from  the  bankrupt  testimony 
that  may  tend  to  criminate  him,  it  must  by  legisla-tion  provide,  under  the'  ruling 
m  the  case  of  Brown  v.  Walker,  nothing  short  of  immunity  from  prosecution. 
Not  that  it  shall  never  be  used  in  any  criminal  proceeding  against  him,  but 
'that  he  cannot  be  prosecuted  by  reason  of  any  information  gained  in  this 
ananner." 

But  it  does  create  an  effective  obstacle  to  any  conviction  for  perjury  in 
swearing  falsely  before  the  referee.^* 

But  in  one  case  it  has  been  ably  contended  that  the  clause  does  not  grant 
immunity  from  prosecution  for  falseness  in  the  testimony  itself  thus  pro- 
tected :  that  the  immunity  extends  simply  to  prosecution  for  any  actual 
•crime  revealed  by  the  testimony,  and  is  based  on  such  testimony  bemg  trtie. 

Edelstein  v.  U.  S.,  17  A.  B.  R.  658  (C.  C.  A.  Minn.):  "The  government 
-contends  that  the  immunity  has  sole  reference  to  the  use  of  evidence  in  a 
■prosecution  for  some  offense  to  which  his  evidence  related;  that  Congress  of- 
fered as  an  inducement  to  a  full,  frank,  and  truthful  disclosure  by  a  bankrupt 
for  the  benefit  of  his  creditors  of  all  matters  and  things  concerning  his  prop- 
■erty  and  estate  that  his  evidence  should  not  be  used  against  him  in  any  prose- 
■cution  for  any  such  offense,  however  much  it  might  implicate  him. 

"Defendant's  argument  is  that  the  language  employed  is  comprehensive 
and  unequivocal;  'that  no  testimony  given  by  him  shall  .be  offered  against  him 
m  any  criminal  proceeding;'  that  it,  in  terms,  prohibits  the  use  of  the  negative 
inswer  given  by  the  bankrupt  to  the  question  propounded  to  him,  although 
knowingly  and  intentionally  false,  as  a  basis  for  the  criminal  charge  involved 

57.  Bankr.  Act,  §  7  (9) :  "No  testimony  given  by  the  bankrupt  shall  be  of- 
fered in  evidence  against  him  in  any  criminal  proceedings." 

U.  S.  V.  Marsh.  Chambers,  13  A.  B.  R.  708  (D.  C.  N.  Y.) :  This  case  extends  the 
'doctrine  to  an  unreasonable  extent,  holding  that  in  a  proceeding  before  a  grand 
jury  on  an  indictment  for  concealing  assets,  under  §  29,  by  failing  to  schedule 
"ihem,  it  is  unlawful  to  produce  the  schedules  themselves,  as  evidence  and  that 
an  indictment  so  procured  will  be  dismissed.  How  can  the  crime  be  proved  H 
the  very  fact  itself — corpus  delicti,  so  to  speak — cannot  be  given  in  evidence. 
It  is  doubtful  if  the  proviso  qf  §  7  (9)  or  the  constitutional  guaranty  would 
extend  so  far.  The  immunity  from  the  use  of  testimony  would  hardly  extend  to 
the  use  of  schedules. 

U.  S.  Simon,  17  A.  B.  R.  41,  146  Fed.  89  (D.  C.  Wash.).  See  discussion  in 
State  V.  Strait  (Minn.),  102  N.  W.  913.  Also,-  in  Burrell  v.  Slate,  13  A.  B.  R. 
i33,  194  U.  S.  573. 

68.   U.  S.  V.  Simon,  17  A.  B.  R.  41,  146  Fed.  £9  (D.  C.  Wash.). 
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in  the  indictment  now  under  consideration.  To  this  we  cannot  give  our  assent. 
There  is  no  lule  requiring  a  literal  construction  to  be  placed  even  upon 
unambiguous  words  of  a  particular  clause  of  a  statute  without  consideration  of 
its  context.  The  meaning  of  specific  words  in  one  part  of  a  statute  is  often 
controlled  by  other  provisions  of  the  same  act,  and  frequently  by  provisions  of 
other  acts  which  are  in  pari  materia.     *     *    * 

"Moreover,  it  would,  in  effect,  secure  to  the  bankrupt  the  immunity  in  ques- 
tion for  violating  his  part  of  the  compact,  namely,  to  testify — that  is,  to  testify 
truthfully — by  virtue  of  which  he  secured  a  right  to  the  immunity.  We  are 
not  willing  to  impute  to  Congress  any  such  contradictory  and  absurd  purpose. 
The  words  'any  criminal  proceeding'  cannot  sensibly  or  reasonably  be  con- 
strued so  literally  and  generally  as  to  include  the  criminal  proceeding  provided- 
by  law  for  false  swearing  in  giving  his  testimony." 

§  1557.  Protection  Applies  Only  to  Federal  Prosecution. — Neither 
the  proviso  of  §  7  (9)  of  the  Bankrupt  Act,  nor  §  860  of  the  U.  S.  Rev. 
Stats.,  would  protect  the  bankrupt  from  the  use  as  evidence  in  a  criminal 
prosecution  in  the  State  Courts  of  books,  papers,  and  documents  of  the 
bankrupt  passing  to  the  trustee  by  operation  of  §  70  (a)  (1).^^ 

In  re  Hess,  14  A.  B.  R.  562,  563,  134  Fed.  109  (D.  C.  Pa.):  "There  is  nothing- 
fither  in  this  section  or  any  other  in  the  Bankrupt  Act  which  protects  him 
from  the  use  of  evidence  in  a  criminal  prosecution,  either  in  the  Federal  or- 
State  courts,  that  may  be  obtained  from  books  and  documents  which  the 
70th  section,  clause  13  of  the  Act,  passes  to  the  trustee. 

"Sectien  860  of  the  Revised  Statutes  only  prohibits  the  use  of  evidence  that 
may  be  obtained  from  the  bankrupt's  books  in  prosecutions  in  the  Federal 
courts.  There  is  nothing  in  this  section  which  extends  that  immunity  to  the 
use  of  such  evidence  in  the  State  courts,  and  there  is  nothing  to  prevent  the- 
trustee  from  making  use  of  the  bankrupt's  books  in  a  criminal  prosecution, 
against  him  instituted  in  the  State  courts. 

"Obviously,  therefore,  if  §  7,  clause  9,  of  the  Bankrupt  Act,  does  not  protect 
him  against  the  use  of  the  evidence,  which  he  alleges  is  contained  in  his  books 
of  an  incriminating  nature,  in  either  the  State  or  Federal  courts,  and  §  860  of 
the  Revised  Statutes  extends  the  immunity  only  to  Federal  courts,  and  not 
to  State  courts,  it  is  plain  that  whatever  incriminating  evidence  the  book  may 
contain  could  be  used  without  restriction  in  the  State  courts  for  the  purpose 
of  convicting  him  of  any  crime  for  -wrhich  he  might  be  indicted  there,  and,  in 
consequence  of  this  danger  to  him,  the  plea  of  his  constitutional  privilege- 
must   prevail." 

In  re  Nachman,  8  A.  B.  R.  181,  182,  114  Fed.  995  (D.  C.  S.  C.) :  "The  proviso 
can  have  no  other  eflect  than  to  protect  him  against  the  use  of  his  testimony 
in  any  prosecution  in  the  courts  of  the  United  States.  It  would  be  no  answer 
to  a  prosecution  which  might  be  instituted  in  the  State  courts,'  which  are  not 
created  by  acts  of  Congress,  and  which  prescribe  their  own  rules  of  proceedings- 
independently  of  Congress." 

Evidence  taken  in  the  bankrupt's  examination  may  be  used  against  him 
on  the  hearing  of  objections  to  his  discharge:  opposition  to  discharge  not 

59.   Contra,  obiter,  U.  S.  v.  Goldstein,  12  A.  B.  R.  757,  132  Fed.  789  (D.  C.  Va.)^ 
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"being  a  Griminal ,  proceedings,  even  though  a  crime  be  charged.'"'  Also  it 
may  be  used  on  hearings  upon  petitions  for  orders  upon  bankrupts  to  sur- 
render assets  claimed  to  be  in  their  possession.^  ^ 

§  1558.  Incriminating  Questions— Constitutional  Rights  Pre- 
served, Notwithstanding  §  7  (9). — The  constitutional  right  of  a  wit- 
ness to  refuse  to  answer  questions  and  produce  documents  or  other  evi- 
dence that  in  his  estimation  would  tend  to  incriminate  him,  is  preserved, 
both  as  to  bankrupts  and  as  to  all  other  witnesses;  and  this  is  so  notwith- 
standing that,  as  to  the  bankrupt,  under  §  7  (9),  no  testimony  given  by  him 
••may  be  offered  in  evidence  against  him  in  any  criminal  proceedings,  this  stat- 
utory protection  of  the  bankrupt  from  the  use  of  such  testimony  not  being 
so  broad  as  his  constitutional  privilege  to  refrain  from  giving  it  al- 
together .^^ 

Thus,  as  to  the  bankrupt,  it  is  preserved.®^ 

In  re  Rosser,  2  A.  B.  R.  755  (D.  C.  Mo.):  "To  compel  him  to  answer  the 
fluestion  is  a  violation  of  rights  guarantied  to  him  by  the  fifth  amendment  to 
the   constitution.     *     *     * 

"It  was  urged  in  argument  that  he  could  not  avail  himself  of  this  provision 
■of  the  constitution,  because,  under  the  seventh  section  of  the  Bankrupt  Law, 
it  is  expressly  provided,  'but  no  testimony  given  by  him  shall  be  offered  in 
evidence  against  him  in  any  criminal  proceeding.'  But  this  language  is  not 
Tialf  so  strong  nor  half  so  broad  as  the  language  of  the  Act  of  February  35, 
i868  (15  Stat.  37),  which  was  considered,  and  the  same  argument  made  in 
the  case  of  Counselman  v.  Hitchcock,  143  U.  S.  560,  in  which  case  the  court 
ield  that  the  witness  could  not  be  compelled  to  answer." 

In  re  Walsh,  4  A.  B.  R.  693,  104  Fed.  518  (D.  C.  S.  Dak.):     "Now,  while  it 

60.  In  re  Woodford  Gaylord,  7  A.  B.  R.  1,  113  Fed.  668  (C.  C.  A.  N.  Y.,  af- 
firming 5  A.  B.  R.  410);  In  re  Dow,  5  A.  B.  R.  400,  105  Fed.  889  (D.  C.  Iowa). 
Contra,  In  re  Marx,  4  A.  B.  R.  521,  102  Fed.  676,  disapproved  in  In  re  Gaylord, 
7  A.  B.  R.  1,  and  also  disapproved  in  In  re  Dow,  5  A.  B.  R.  400,  105  Fed.  889 
<D.  C.  Iowa). 

61.  In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  653,  131  Fed.  824  (D.  C. 
Ark.). 

62.  U.  S.  Const,  Amend.  V. 

■  63.  Compare,  Counselman  v.  Hitchcock,  142  U.  S.  547  (distinguished  in  Bur- 
rell  V.  State,  12  A.  B.  R.  132,  194  U:  S.  572);  compare,  Brown  v.  Walker,  161  U. 
S.  591. 

In  re  Glassner,  Snyder  &  Co.,  8  A.  B.  R.  184  (Ref.  Md.):  In  this  case  the 
Ijankrupt  made  a  general  plea  to  a  petition  for  an  order  requiring  him  to  sur- 
render certain  assets  and  certain  books  and  documents  that  he  should  not  be 
reqiuired  to  answer  thereto  because  such  answer  might  tend  to  subject  him  to 
■punishment. 

In  re  Feldstein,  4  A.  B.  R.  321,  103  Fed.  269  (D.  C.  N.  Y.) ;  In  re  Kanter  and 
€ohen,  9  A.  B.  R.  104  (D.  C.  N.  Y.);  In  re  Henschel,  7  A.  B.  R.  307  (Ref.  N. 
Y.);  In  re  Shera,  7  A.  B.  R.  552,  114  Fed.  207  (D.  C.-N.  Y.);  U.  S.  v.  Goldstein, 
12  A.  B.  R.  755,  132  Fed.  789  (D.  C.  Va.) ;  In  re  Scott,  1  A.  B.  R.  49,  95  Fed.  815 
(D.  C.  Penn.);  obiter,  U.  S.  v.  Simon,  17  A.  B.  R.  46,  146  Fed.  89  (D.  C.  Wash.); 
obiter,  In  re  Hess,  14  A.  B.  R.  562,  563,  134  Fed.  109  (D.  C.  Wash.);  In  re 
Hawthorn,  2  A.  B.  R.  298  (Ref.  La.);  contra,  Mackel  v.  Rochester,  4  A.  B.  R. 
1,  102  Fed.  314  (C.  C.  A.  Mont.) ;  contra,  In  re  Franklin  Syndicate,  4  A.  B.  R. 
■511,  114  Fed.  205  (D.  C.  N.  Y.,  di.stinscuished  in  In  re  Shera,  7  A.  B.  R.  552,  114 
Fed.  207  (D.  C.  N  Y.):  obiter,  Edelstein  v.  U.  S.,  17  A.  B.  R.  658  (C.  C.  A. 
Minn.). 
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IS  very  desirable,  as  the  Court  of  Appeals  in  the  Ninth  Circuit  says,  that  the- 
bankrupts  should  be  compelled  to  answer  these  questions,  so  that  the  estate- 
of  the  bankrupt  should  be  properly  .administered  and  distributed,  still  the- 
bankruptcy  law,  and  the  courts,  and  all  of  us  are  bound  by  the  superior  provi- 
sions and  paramount  authority  of  the  Constitution  of  the  United  States,  and  all 
and  everything  must  give  way  to  its  mandates.  I  can  see  that  in  some  in- 
stances the  fact  that  the  bankrupt  stands  upon  his  constitutional  guaranty 
would  interfere  with  the  proper  administration  of  the  bankruptcy  law,  but  that 
:s  not  a  question  which  the  court  has  the  power  to  remedy." 

■  In  re  Nachman,  8  A.  B.  R.  18S,  183,  114  Fed.  995  (D.  C.  S.  C.) :  "Testimony- 
ihus  given  under  compulsion  might  be  used  to  search  out  other  testimony  which 
tould  be  used  against  him,  a  clue  to  which  might  not  otherwise  be  obtained,, 
and  the  immunity  provided  by  the  constitution  would  thus  be  frittered  away. 
No  act  of  Congress  can  deprive  a  citizen  of  the  privilege  afforded  by  the  con- 
stitution unless  it  supplies  a  complete  protection  from  all  perils  against 
which  the  constitution  was  intended  to  provide.  Section  7  of  the  Bankrupt  Act, 
lited  above,  does  not  provide  such  complete  protection.  *  *  *  j^-  may  be- 
well  contended  that  the  object  designed  to  be  accomplished  by  §  7  of  the 
Bankrupt  Act,  which  requires  the  bankrupt  to  submit  to  an  examination  con- 
cerning the  conduct  of  his  business,  will  be  defeated,  if  the  witness  is  thus 
permitted  to  refuse  to  testify  concerning  his  dealings  with  his  creditors  and 
others,  and  such  undoubtedly  is  the  unfortunate  result;  but  it. is  for  the  Con- 
gress to  provide,  if  it  can,  against  such  contingencies.  It  might  well  provide 
that  a  witness  who  refused  to  answer  questions  concerning  his  business  should 
be  deprived  of  his  right  to  a  discharge.  That  would  be  within  its  right.  The 
courts  cannot  deprive  a  citizen  of  the  constitutional  right  invoked  by  him  for 
his  protection  upon  any  consideration  of  inconvenience  or  for  the  purpose  of 
.idministering  what  it  may  regard  as  a  salutary  and  useful  law. 

"My  conclusion,  therefore,  is  that  a  witness,  under  examination  before  a 
referee  in  bankruptcy,  cannot  be  compelled  to  answer  a  question  the  answer 
to  which  he  claims  will  tend  to  criminate  him." 

Thus,  as  to  other  witnesses  it  is  likewise  preserved.^* 
And  the  protection  extends  to  the  production  of  documents,  as  well  as  to 
testimony.''^ 

Boyd  V.  U.  S.,  116  U.  S.  616:  "The  compulsory  production  of  a  man's  private 
papers  to  be  used  in  evidence  against  him  is  equivalent  to  compelling  him  to  be  a 
witness  against  himself  in  a  prosecution  for  a  crime,  penalty  or  forfeiture,  and 
IS  equally  within  the  prohibition  of  the  Fifth  amendment." 

64.    In  re  Feldstein,  4  A.  B.  R.  331,  103  Fed.  269  (D.  C.  N.  Y.). 

In  re  Smith,  7  A.  B.  R.  313,  113  Fed.  509  (D.  C.  N.  Y.):  In  this  case  the  court 
held,  that  a  trustee  in  bankruptcy  could  not  be  compelled  to  give  testimony 
which  might  tend  to  show  he  had  misappropriated  the  funds   of  the  bankrupt 

In  re  Smelting  Co.,  15  A.  B.  R.  83,  138  Fed.  954  (D.  C.  Penn.),  where  an 
oflicer  of  a  bankrupt  corporation  under  indictment  for  embezzlement  of  its 
funds  refused  to  testify  whether  he  had  taken  any  part  of  the  bankrupt's  prop- 
erty but  was  required  to  testify  whether  he  had  then  any  of  its  money  or  prop- 
erty in  his  possession. 

6.5.  In  re  Hess,  14  A.  B.  R.  562,  563,  134  Fed.  109  (D.  C.  Wash.);  In  re  Kanter 
&  Cohen,  9  A.  B.  R.  104,  117  Fed.  356  (D.  C.  N.'  Y.);  In  re  Glassner,  Snyder  & 
Co.,  8  A.  B.  R.  184  (Ref.  Md.);  impliedly,  In  re  Rosenblatt,  16  A.  B.  R.  308,  143 
Fed.  663  (D.  C.  Penn.);  apparently,  contra.  People  v.  Swarts,  8  A.  B.  R.  490 
(■Criminal  Court  Cook  Co.  Ills.). 
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And  even  to  the  use  in  the  State  courts  of  documents,  books,  and  papers 
of  the  bankrupt,  title  to  which  passes  to  the  trustee  by  operation  of  §  70 
(a)   (!).«« 

But  the  privilege  may  not  be  asserted  so  as  to  prevent  the  production 
and  surrender  to  the  trustee  of  those  "documents,"  books,  deeds  and  in- 
struments in  writing,  relating  to  the  bankrupt's  business,  the  actual  title 
to  which  passes  to  the  trustee  by  operation  of  law,  under  §70  (a)  (l)as 
defined  by  §  1   i;  13). 

And  it  is  not  essential  that  a  prosecution  be  actually  pending. 

Impliedly,  In  re  Sapiro,  1  A.  B.  R.  296,  92  Fed.  340  (D.  C.  Wis.):  "But  the 
privilege  is  asserted  here  in  favor  of  the  bankrupt  to  excuse  him  from  pro- 
ducing the  books  of  account  kept  in  the  business  which  he  was  conducting 
when  his  voluntary  petition  was  iiled  to  invoke  the  benefits  and  submit  to  the 
requirements  of  the  Bankruptcy  Law.  He  thereby  .elected  to  place  all  his 
property  (asidi:  from  exemptions)  including  these  books  of  account  which, 
contain  apparently  the  only  evidence  of  credits  outstanding  at  the  disposition' 
of  this  court..  If  he  were  otherwise  privileged  .to  withhold  the  books  his  peti- 
tion operates  both  as  a  waiver  and  as  a  transfer  of  the  right  of  custody  and 
;he  books  cannot  naw  be  withheld  or  withdrawn  upon  the  assertion  that  they 
may  contain  incriminating  evidence  or  matter." 

In  re  Hess,  14   A.  B.    R.   562,.  134    Fed.  109  (D.  C.  Wash.):     "The  fact  that  no 

.  prosecution  is  now  pending  against  the  bankrupt  is  no  answer  to  his  right  to 
claim  this  constitutional  privilege.  The  meaning  of  the  consti,tutional  .provi- 
sion is  not  simply  that  he  shall  not  be  compelled  to  produce  books,  and, .papers 
which  may  contain  evidence  tending, to  incriminate  bim  in  a  ptnding  prosecu' 
tion  for  a  criminal  offense  against  him,  but  its  object  is  to  insure  him  against 

.  such  compulsory  production  of  his  books  and  papers  containing  incriminating 
evidence  in  any  proceeding  or  investigation,  whether  such  compulsory  disclosure 
is  sought  directly  to  establish  his  guilt,   or  indirectly  and  incidentally  for  the 

■  purpose  of  proving  facts  involved  in  an  issue  between  other  parties.  .  If  the 
disclosure  thus  made  would  be  capable  of  being  used  against  him  as  a  con- 
Tession  of  crime,  or  an  admission  of  facts  tending  to  prove  the  commission  of 
an  oflfense  by  himself,  in  any  prosecution  then  pending,  or  that  might  be 
brouglit  against  him  thereafter,  such  disclosure  would  be  an  accusation  of 
himself,  wilhin  the  meaning  of  the  constitutional  provision." 

§  1559.  Where  Answer  by  No  Reasonable  Possibility  Could  Tend 
to  Incrinunate,  No  Privilege. — But  where  the  answer  to  a  question  can- 

66.  In  re  Hess,  14  A.  B.  R.  563,  563,  134  Fed.  109  (D.  C.  Wash.). 
And  the  rule  has  been  extended,  though  in  a  case  of  doubtful  authority,  even  to 
cases  where  books  of  a  bankrupt  corporation  seized  by  its  receiver,  in  bank- 
ruptcy are  sought  to  be  used  in  a  criminal  prosecution  against  the  presi- 
dent, and  one  of  the  employees  of  the  company,  the  court  holding  that 
although    the    secretary    was    the    proper    immediate    custodian    of    corporate 

'  books,  yet  the  president  theoretically  was  also  custodian.  People  v.  Swarts 
&  Greenberg,  8  A.  B.  R.  490  (Criminal  Court  Cook  Co.  Ills.);  S.  C,  24 
Nat'l  Corp.  Rep.  262:  "The  court  would  hold  that  they  were  as  much  in 
his  possession,  so  far  as  the  right  of  production  is  concerned,  and  the  powor 
of  production,  as  they  were  in  the  hands  of  the  secretary ._  If  that  be  true,  then 
these  books  were  taken  from  the  possession  of  the  president  of  this  company 

'  and  of  the  secretary,  and  I  ^m  obliged  to  hold  that  the  contents  of  these  book's 
would  be  iiicompetent  evidence." 
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not  by  any  reasonable  possibility  tend  to  incriminate  him;  the  bankrupt  or 
witness,  he  must  answer.^'' 

Brown  v.  Walker,  l6l  U.  S.  599:  "The  object  of  the  law  is  to  afford  to  a 
party,  called  upon  to  give  evidence  in  a  proceeding  inter  alios,  protection 
against  beins^'  broupht  by  means  of  his  own  cvidtnce  within  the  penalties  of 
the  law.  But  it  would  be  to  convert  a  salutary  protection  into  a  means  of 
abuse  if  it  were  to  be  held  that  a  mere  imaginary  possibility  of  danger,  how- 
ever remote  and  improbable,  was  sufficient  to  justfy  the  withholding  of  evi- 
dence   essential    lo    llic   (luis   of  justice." 

In  .re  Levin,  11  A.  B.  R.  382,  131  Fed.  388  (D.  C.  N.  Y.) :  "As  I  understand 
the  rule,  if  the  question  is  of  such  a  description  that  the  answer  may  or  may 
not  criminate  the  witness,  he  can  refuse  to  answer  (Judge  Marshal's  opinion 
on  Burr  trial).  But  if  the  court  is  convinced  that  the  answer  to  the  question 
cannot  by  any  possibility  criminate  him  and  especially  if  the  witness  does 
vox.  swear  that  he  believes  it  would,  it  is  the  duty  of  the  court  to  compel 
him  to  answer.  Otherwise  every  bankrupt  can  absolutely  refuse  to  be  ex- 
amined at  all."  The  syllabus  in  this  case  is:  "A  bankrupt  under  examination 
may  be  punished  as  for  contempt  for  refusing  to  answer  questions:  (1)  As 
to  the  accuracy  of  a  creditor's  proof  of  claim;  (2)  as  to  whether  or  not  the 
signature  to  notes  held  by  a  creditor  were  his;  (3)  Whether  or  not  he  knew 
a  particular  creditor  who  had  filed  a  claim,  and  whether  or  not  he  was  a 
salesman  in  his.  employ;  (4)  as  to  the  identity  of  his  check  book  after  testi- 
fying that  he  could  tell  whether  or  not  a  check  has  been  paid  by  reference  to 
each  of  his  checks;. as  each  of  the  questions  could  not,  by  any  of  the  questions 
asked,  tend  t&  degrade  or  incriminate  him.'' 

Obiter,  In  re  Kantor  &  Cohen,  9  A.  B.  R.  104,  117  Fed.  356  (D.  C.  N.  Y.): 
"In  a  case  where  it  clearly  appears  to  the  court  that  a  party. from  whom  evi- 
dence is  sought  contumaciously  or  mistakenly  refuses  to  furnish  that  which 
cannot  possibly  injure  him,  he  will  not  be  permitted  to  shield  himself  behind 
the  privilege,  but  generally  the  party  best  knows  what  he  cannot  furnish  with- 
out accusing  himself  and  where  it  is  not  perfectly  evident  and  manifest  that 
the  evidence  called  for  will  not  be  incriminating,  the  privilege  must  be  allowed." 

In  re  Hess,  14  A.  B.  R.  826,  134  Fed.  109  (D.  C.  Pa.):  "But  who  is  to  be 
the  judge  whether  or  not  the  books  and  papers  do  actually  contain  evidence  of 
an  incriminating  nature,  as  alleged  by  the  bankrupt?  Can  it  be  that  upon  the 
filing  of  an  involuntary  petition  in  bankruptcy,  the  bankrupt  can  refuse  to 
deliver  possession  of  the  books  and  papers  to  the  trustee,  when  called  upon 
to  do  so,  by  answering  that  they  contain  incriminating  evidence?  He  may 
desire  to  retain  possession  of  his  books  for  the  purpose  of  concealing  assets, 
or  he  may  honestly  be  mistaken  as  to  the  effect  of  the  evidence  alleged  to  be 
incriminating;  the  transactions,  which,  in  his  judgment,  are  incriminating, 
may  not  be  acts  or  transactions  of  an  incriminating  nature,  and,  if  established, 
may  not  constitute  an  offense;  the  Statute  of  Limitations  may  bar  a  prosecu- 
tion. All  these  matters  must  be  considered  in  passing  jipon  the  question  as 
to  whether  or  not  the  books  do  contain  evidence  of  an  incriminating  nature. 

"When  a  witness  is  before  the  court  in  a  proceeding,  and  a  question  is 
propounded,  it  must  appear  to  the  court,  from  the  circumstances  of  the  case 
and  the  nature  of  the. evidence  which  the  witness  is  called  to  give,  that  there 
is  reasonable  ground  to  apprehend  danger  to  the  witness  from  being  com- 
pelled to  answer,  to  entitle  him  to  the    privilege    of    silence,    and    where    the 

67.  In  re  Franklin  Syndicate,  4  A.  B.  R.  511,  114.Fed.  205  (D.  C.  N.  Y.).  Com- 
oare.  infercntiallv.  In  re  Hark  Bros..  14  A.  B.  R.  625  iV).  C.  Penn.).. 
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fact  of  the  witness  being  in  danger  be  once  made  apparent  to  the  court,  great 
latitude  should  be  allowed  to  him  in  judging  for  himself  of  the  effect  of  any 
jjarticular  question.     *     *     * 

"This  being  the  practice  when  witnesses  are  called  to  testify  and  claim  their 
privilege,  it  is  equally  important,  under  the  Bankrupt  Law,  that  the  Court 
should  pass  upon  the  probability  of  danger  to  the  bankrupt  when  he  jfleads. 
his  constitutional  privilege,  upon  a  demand  made  by  a  trustee  in  bankruptcy 
for  him  to  deliver  his  books  and  papers,  as  required  by  that  Act." 

In  re  Rosenblatt,  16  A.  B.  R.  308,  143  Fed.  663  (D.  C.  Pa.):  .  "It  is  contended 
that  the  bankrupts  are  the  sole  judges  of  that  question,  and  they  are  not  re- 
quired to  do  more  than  to  claim  their  constitutional  privilege  that  they  are 
the  sole  judges  of  the  question  as  to  whether  or  not  the  books  do  contain 
such  evidence,  and  that  they  are  not  required  in  any  manner,  by  the  produc- 
tion of  evidence,  to  satisfy  the  court  that  their  claim  has  some  foundation  in 
fact.  If  this  be  the  law,  then,  bankrupts  in  every  case  can  retain  their  books, 
and  creditors  will  be  unable  to  secure  evidence  of  what  in  most  mercantile 
concerns  is  the  most  valuable  asset,  to-wit:  The  book  accounts.  It  would 
be  the  greatest  possible  encouragement  to  dishonest  debtors  to  practice  frauds 
upon  their  creditors  and  then  destroy  the  evidence  of  it.  But  this  question  has 
been  settled  by  the  courts.  They  have  taken  a  more  reasonable  view,  which 
requires  that  it  sihall  appear  to  the  court  that  the  claim  is  made  in  good  faith 
and  that  there  is  reasonable  ground  to  apprehend  danger  from  the  production 
of  the  books,  and  when  this  fact  does  appear  then  great  latitude  shoul^  be 
allowed  the  claimant  in  judgment  for  himself  as  to  the  effect  of  any  particular 
question  or  production  of  a  book.  'But  it  would  be  to  convert  a  salutary 
protection  into  a  means  of  abuse  if  it  were  to  be  held  that  a  mere  imaginary 
possibility  of  danger,  however  remote  and  improbable,  was  sufficient  to  justify 
the  withholding  of  evidence  essential  to  the  ends  of  justice.'  Brown  v.  Walker, 
161  U.  S.  599.  And  it  would  be  equally  potential  in  converting  a  salutary 
protection  into  a  means  of  abuse  if  a  bankrupt  were  permitted  to  judge  entirely 
for  himself,  regardless  of  the  facts,  whether  or  not  the  production  of  a  book 
will  tend  to  incriminate  him." 

Obiter,  In  re  Walsh,  4  A.  B.  R.  693,  696,  104  Fed.  518  (D.  C.  S.  Dak.) :  "And 
in  questions  where  the  referee  is  satisfied  clearly  that  the  bankrupt,  would, not 
criminate  himself  by  answering  the  same,  he  would  not  be  entitled  to  the 
protection." 

Inferentially  and  obiter.  In  re  Nachman,  8  A.  B.  R.  183,  114  Fed.  905  (D. 
C.  S.  C):  "Under  the  provisions  of  section  7,  the  witness  is  compelled  to 
give  testimony  concerning  his  business,  and  he  cannot  interpose  objections 
which  will  shut  out  all  light  whatever  from  his  creditors.  The  constitutional 
immunity  can  only  be  invoked  to  protect  him  from  answering  a  question  the 
•answer  to  which  might  subject  him  to  prosecution.  In  the  further  conduct 
of  the  examination  the  referee  is  directed,  whenever  a  question  is  propounded, 
to  notify  the  witness  that  he  is  not  required  to  answer  it  if  the  answer  would 
tend  to  criminate  himself.  It  is  only  questions  of  that  nature  that  he  may 
refuse  to  answer.  He  is  not  to  be  permitted  to  interpose  his  constitutional 
immunity  as  a  shield  to  every  inquiry  concerning  his  business,  nor  is  his 
counsel  to  be  permitted  to  delay  or  obstruct  inquiry  by  making  objections  for 
him." 

§  1560.  Privilege  Does  Not  Authorize  Refusal  to  Be  Sworn  Alto- 
gether nor  to  Produce  Documents. — And  the  privilege  does  not  extend 
to  authofizing  a  bankrupt  to  refuse  altogether  to  be  sworn,  nor  to  refuse 
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altogether  to  produce  the  documents  or  books,  but  simply  to  refuse  to  an- 
swer questions  as  they  are  put  or  to  allow  inspection  of  the  particular  docu- 
ment or  pages  of  the  book  as  they  are  called  for ;  the  bankrupt  must  be 
sworn  and  the  books  or  documents  must  be  produced.** 

In»re  Hark  Bros.,  14  A.  B.  R.  634  (D.  C.  Pa.):  "The  order  to  produce  them. 
before  him  should  have  been  complied  with,  and  then  the  question  as  to 
whether  this  plea  of  the  bankrupts  is  well  founded  could  be  determined  by  the 
referee." 

In  re  Hess,  14  A.  B.  R.  563,  564,  134  Fed.  109  (D.  C.  Pa.):  "Where,  under 
these  circumstances,  a  bankrupt  pleads  this  privilege,  he  should  be  required 
to  bring  the  books  and  papers,  which  he  alleges  contain  the  incriminating  evi- 
dence, before  either  the  court  or  referee  in  bankruptcy,  and  when  It  is  made 
ro  appear  that  his' plea  is  well  founded,  the  court  can  make  such  order  in  the 
rase  as  will  fully  protect  him  from  discovery  of  such  evidence,  and,  at  the 
same  time,  if  possible,  enable  the  trustee  to  obtain  such  information  from  the- 
books  as  is  always  necessary  and  indispensable  in  the  settlement  of  bankrupt 
estates." 

§  1561.  Privilege  to  Be  Claimed  at  Time  Question  Asked  or  Pro- 
duction Demanded. — The  time  to  claim  the  privilege  is  when  the  testi-_ 
mony  is  offered,  and  if  not  then  claimed  it  is  waived.** 

Burrell  v.  State,  13  A.  B.  R.  132,  194  U.  S.  573:  "The  statute  does  not  pro- 
hibit the  iise  of  testimony  against  the  consent  of  him  who  gave  it.  It  pre- 
scribes a  rule  of  competency  of  evidence  which  may  or  may  not  be  insisted 
upon.  It  does  not  declare  a  policy  the  protection  of  which  cannot  be  waived. 
And  the  time  to  avail  ■  of  it  is  when  the  testimony  is  offered.  After  the  testi- 
mony is  admitted,  its  probative  force  cannot  be  limited.  This  could  not  be 
contended  even  under  the  broader  provision  of  the  Constitution.  A  witness 
who  voluntarily  testifies  cannot  resist  the  effect  of  the  testimony  by  claiming, 
that  he  was  not  compellable  to  give  it.  * 

"In  the  case  at  bar,  the  court  dealt  with  testimony  which  had  been  ad- 
mitted without  question  or  objection.     *     *     * 

"In  the  case  at  bar,  as  we  have  already  said,  plaintiff  in  error  did  not  claim 
the  protection  afforded  him  by  the  Bankrupt  Act.  He  made  no  objection  to 
the  use  of  the  testimony  which  he  gave  before  the  referee,  nor  does  he  now 
urge  its  use  as  error.  He  broadly  claimed,  and  now  claims,  exemption  ■  from> 
prosecution.     For  the  reasons  we  have  given  the  claim  is  untenable." 

And  when  the  book  or  document  is  about  to  be  inspected.'^" 
The  privilege  should  be  claimed  by  the  witness  himself. 

In  re  Nachman,  8  A.  B.  R.  180,  184,  114  Fed.  995  (D.  C.  S.  C):  "If  he- 
claims  that  the  answer  to  any  question  propounded  would  tend  to  criminate 

68.  As  to  books,  see  decision  of  District  Court  embodied  in  opinion  of  C.  C. 
A.  in  Gooaman  v.  Jarenuer,  b  a.  B.  k.  4?0,  1(j9  Fed.  48f  (C.  C.  A.  L,a.);  In  re 
Rosenblatt,  16  A.  B.  R.   308,  143   Fed.  663   (D.   C.   Penn.). 

No  appeal  lies  from  such  ruling,  it  being  simply  an  interlocutory  order  and 
pot  a  final  order,  Goodman  v.  Brenner,  6  A.  B.  R.  470,  109  Fed.  663  (D.  C.  Penn.). 

The  bankrupt  is  not  permitted  to  qualify  his  oath:  the  constitutional  guarani-y 
protects  him  without  express  reservation.  In  re  Scott,  1  A.  B.  R.  49,  95  Fed.  815. 
(D.  C.  Pa.). 

69.  In  re  Mellen,  3  A.  B.  R.  226,  97  Fed.  326  (D.  C.  N.  Y.). 

70.  In  re  Hark  Bros.,  14  A.  B.  R.  563,  564,  134  Fed.  109  (D.  C.  Penn.). 
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him,,  he  cannot  be  compelled  to  answer.  This  claim,  to  be  effective,  should 
be  made  by  the  witness  himself,  but  the  referee  should  notify  him  that  a 
statement  that  such  answer  would  tend  to  criminate  him  would,  if  false,, 
subject  him  to  a  prosecution  for  perjury,  as  would  any  other  false  oath." 

§   1562.    Privilege  Not  Waived  by  Voluntary  Bankruptcy.— The 

bankrupt  does  not  waive  the  privilege  by  filing  a  voluntary  petition.^  ^ 

U.  S.  V.  Goldstein,  12  A.  B.  R.  760,  132  Fed.  789  (D.  C.  Va.):  "It  is  sug- 
gested that  one  who  files  a  voluntary  petition  in  bankruptcy,  who  in  theory,  at. 
least,  knows  that  he  may  be  required  to  make  full  disclosures  under  §  7,. 
d.  9,  of  the  Bankruptcy  Act  is  in  the  position  of  a  defendant  in  a  criminal 
case  who  voluntarily  takes  the  witness  stand  in  his  own  behalf,  and  that,  hav- 
ing waived  his  constitutional  privilege  in  respect  to  self-crimination,  he  cannot 
refuse  to  answer  any  question.  For  the  sake  of  argument  it  may  be  conceded 
— though  I  have  not  referred  to,  and  have  not  found,  any  Virginia  decision  so 
holding — that,  when  a  defendant  in  a  criminal  cause  voluntarily  goes  on  the 
"stand  and  testifies  in  his  own  behalf,  he  cannot,  on  cross-examination,  claim  his. 
privilege  and  refuse  to  answer;  and  while  there  is  some  likeness  between  the 
two  cases,  the  analogy  is  not  perfect.  It  seems  to  me  that  the  position  of  the 
bankrupt  is  rather  more  like  that  of  a  defendant  in  a  criminal  case,  who  has 
proposed  to  testify  in  his  own  behalf,  and  who  before  so  doing  concludes  to 
claim   his    constitutional    privilege." 

§  15.63.  Pendency  of  Litigation  with  Witness,  No  Excuse  for  Re- 
fusing to  Testify. — The  fact  that  a  controversy,  or  even  a  law  suit,  is. 
ilready  pending  in  the  state  court  with  the  witness,  involving  the  same 
matter,  and  that  the  examination  will  oblige  him  to  uncover  his  defense,. 
will  not  excuse  the  witness  from  testifying.  -That  is  precisely  what  the  ex- 
imination  is  for — to  ascertain  the  real  facts  pertaining  to  the  bankrupt's 
lets,  conduct  and  property  ;''2  nor  is  it  a  sufficient  excuse  that  his  answers 
will  give  evidence  which  the  trustee  may  use  in  a  subsequent  civil  actioa 
-igainst  him.^2 

71.  In  re  Hawthorn,  2  A.  B.  R.  298  (Ref.  La.).  Contra,  In  re  Sapiro,  1  A.  B.. 
R.  296,  92  Fed.  340  (D.  C.  Wis.) :  This  case  was  rightly  decided  but  was  placed 
on  the  ground  that  the  privilege  was  waived  by  voluntary  bankruptcy  rather 
than  that  the  title  of  the  documents  itself  had  passed  to  the  trustee  by  operation, 
of  law  under  §  70  (a)   (1). 

Also,  compare,  modification  of  contra  rule,  obiter,  In  re  Walsh,  4  A.  B.  R. 
693,  104  Fed.  518  (D.  C.  S.  Dak.):  "I  will  say,  however,  that  it  is  not  every 
.question  that  the  bankrupt  may  refuse  to  answer.  He  would  not  be  protected 
in  case  a  question  was  clearly  cross-examination  of  what  he  had  volunteered 
himself,  either  in  his  petition  and  schedules,  or  any  testimony  he  had  already 
given  before  the  referee." 

Compare,  obiter,  quaere.  In  re  Hess,  14  A.  B.  R.  563,  563,  134  Fed.  109  (D.  C 
Wash.). 

Quaere,  if  witness  volunteers  testimony  tending  to  incriminate  him  does  he 
not  waive  the  privilege  on  cross-examination  as  to  same  matters?  U.  S.  v.  Gold- 
stein, 12  A.  B.  R.  760,  132  Fed.  789  (D.  C.  Va.);  In  re  Walsh,  4  A.  B.  R.  693, 
696,  104  Fed.  518  (D.  C.  S.  Dak.). 

72.  In  re  Clifife,  3  A.  B.  R.  257,  97  Fed.  540  (D.  C.  Penn.). 

73.  In  re  Howard,  2  A.  B.  R.  584,  95  Fed.  415  (D.  C.  Calif.,  citing  In  re  Fay, 
3  N.  B.  Reg.  660;  In  re  Pioneer  Paper  Co.,  7  N.  B.  Reg.  350;  Garrison  v.  Mark- 
ley,  7  N.  B.  Reg.  346). 
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§  1564.  Conversely,  Pendency  of  Litigation  Not  Requisite.— Con- 
versely, an  examination  of  a  third  person  may  be  demanded  although  no 
action  is  pending  and  no  issue  joined.^* 

[1867]  In  re  Krueger,  3  Low.  183:  "These  examinations  thus  stand  in 
effect  on  the  footing  of  summary  bills  of  discovery.  The  discovery  cannot  be 
limited  by  reference  to  an  action  pending,  for  there  is  no  such  limitation 
in  the  law,  but  it  is  to  be  confined  to  the  subject  matter,  the  trade,  dealings 
and  estate  of  the  bankrupt." 

§  1565.  Bankrupt's  Wife  Examined  Touching  "Business  Rela- 
tions."— The  bankrupt's  wife  may  be  required  to  submit  to  examination, 
notwithstanding  the  general  rule  privileging  transactions  between  husband 
and  wife.^s 

This  modification  of  the  common  law  and  statutory  provision  relative  to 
privileged  communication  was  a  valuable  amendment  to  the  law,  for  before 
it  was  incorporated  into  the  law  it  was  possible  to  cover  up  the  most  fre- 
quently recurring  kinds  of  frauds,  namely,  fraudulent  transfers  between 
husband  and  wife,  both  spouSes  hiding  behind  the  privilege  of  the  marital 
relation.    To  be  sure,  the  amendment  to  §  21  (a)  contains  the  proviso: 

"Provided  that  the  wife  may  be  examined  only  touching  business  transacted 
by  her  or  to  which  she  is  a  party,  and  to  determine  the  fact  whether  she  has 
transacted  or  been  a  party  to  any  business  of  the  bankrupt." 

But  this  proviso,  on  analysis,  will  be  seen  not  to  interfere  greatly  with  a 
full  and  free  investigation  into  all  the  business  dealings  between  husband 
and  wife. 

Nevertheless  the  scope  of  the  examination  of  the  bankrupt's  wife  since 
the  Amendment  of  1903,  is  still  not  unlimited. 

In  re  Worrell,  10  A.  B.  R.  744,  135  Fed.  159  (D.  C.  Pa.) :  "But,  even  in  such 
an  inquiry,  she  cannot  be  examined  generally,  the  proviso  to  the  clause  spe- 
cially confines  the  examination  to  'business  transacted  by  her,  or  to  which  she 
is  a  party,  and  to  determine  the  fact  whether  she  has  transacted  or  been  a 
party  to  any  business  of  the  bankrupt.'  Her  own  separate  business  is,  oi 
course,  not  th;  subject  of  inquiry  at  all,  but  it  is  at  this  point  precisely  that 
questions  are  most  likely  to  arise.  Is  the  particular  business  her  own,  or  is  it 
her  husband's?  Obviously,  she  cannot  be  allowed  to  determine  that  question 
for  herself,  and  the  result  is,  that  a  certain  degree  of  latitude  in  her  examina- 
tion must  of  necessity  be  permitted,  in  order  that  the  court  may  be  sure  that 
she  has  not  been,  and  is  not  now,  transacting  business  as  a  mere  cover  for 
the  bankrupt,  or  in  aid  of  a  scheme  to  injure  his  creditors.  If  the  course  pf 
inquiry  should  reveal  matters  that,  in  the  end,  turn  out  to  concern  herself 
alone,  such  a  result  is  to  be  regretted;  but  this  cannot  always  be  obviated, 
and  it  is  certainly  better  than  to  allow  her  to  decide  conclusively  that  the 
business  is  hers  by  making  a  bare  assertion  to  that  effect." 

74.  In  re  Fixen  &  Co.,  2  A.  B.  R.  833,  96  Fed.  748  (D.  C.  Calif.) ;  In  re  Wilcox 
6  A.  B.  R.  366,  109  Fed.  628  (C.  C.  A.  N.  Y.). 

75.  Hankr.  Act,  §  21  (a)  as  amended.  Compare,  as  to  rule  before  the  Amend- 
ment of  1903,  In  re  Mayer,  3  A.  B.  R.  322,  96  Fed.  826  (D.  C.  Wis.) ;  In  re  Cohn, 
3  .v.  B.  R.  16,  104  Fed.  328  (D.  C.  Mo.);  In  re  Jefferson,  3  A.  B.  R.  174,  96  Fed. 
B26  (D.  C.  Wash.);  In  re  Fowler,  1  A.  B.  R.  555,  93  Fed.  417  (D.  C.  Wis.). 
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§  1566.  Privileged  Communications  Respected.— Of  course  priv- 
ileged communications  are  to  be  respected  as  much  in  bankruptcy  as  else- 
v/here.  Thus,  confidential  communications  between  fittorney  and  client  are 
to  be  respected. 

People's  Bk.  v.  Brown,  7  A.  B.  R.  478  (C.  C.  A.  N.  J.):  "This  court  has 
neither  authority  nor  inclination  to  repudiate  the  rule  which  protects  from 
exposure,  unless  with  the  client's  consent,  all  communications  between  him  and 
his  counsel,  made  during  the  subsistence  of  that  relation,  in  reference  to  any 
matter  respecting,  which  the  latter  has  been,  and  properly  could  be,  profession- 
ally consulted.  This  rule  was  applied,  apparently  for  the  first  time,  in  the 
case  of  Berd  v  Lovelace,  Cary,  88,  and  for  three  centuries,  at  least,  it  has  been 
steadily  upheld  by  the  courts  upon  the  ground  that  for  the  proper  administra- 
tion of  the  law  the  confidence  which  it  encourages  the  client  to  repose  in  the 
attorney  to  whom  he  resorts  for  legal  advice  and  assistance  should  upon  all 
occasions   be  inviolable.     But  it   has   been   forcibly  and  vehemently  assailed.'" 

Thus,  by  Statute,  in  Michigan  the  taxpayer's  return  to  the  assessors  is 
privileged  and  may  not  be  used  for  discovery  of  assets.'''* 

But  witnesses  claiming  the  communication  to  be  privileged  may  be  sub- 
jected to  preliminary  examination  to  enable  the  court  to  determine  for 
itself  whether  the  communication  sought  for  be,  in  the  circumstances,  a 
privileged  one. 

People's  Bk.  v.  Brown,  7  A.  B.  R.  475  (C.  C.  A.  N.  J.):  "Therefore,  it  is 
requisite  that  in  every  instance  it  shall  be  judicially  determined  whether  the 
particular  communication  in  question  be  really  privileged,  and,  in  order  that 
such  primary  determination  may  be  advisedly  made,  it  is  indispensable  that 
the  court  shall  be  apprised,  through  preliminary  inquiry,  of  the  characterizing  ' 
circumstances.  There  is  no  presumption  of  privilege,  and  though  its  allow- 
ance may,  in  a  clear  case,  be  founded  upon  the  voluntary  statement  of  the- 
attorney  that  his  knowledge  of  the  fact  to  which  he  is  asked  to  testify  was  ac- 
quired in  professional  confidence,  yet  wherever,  as  in  this  case,  the  circum- 
stances suggest  that  the  sufficiency  of  the  grounds  of  that  statement  should 
be  considered,  it  is  the  right  of  the  opposing  party  to  demand  that  the  pro- 
ponent of  the  privilege  shall  be  submitted  to  such  interrogation  as  may  be 
necessary  to   test  its  validity." 

§  1567.   Competency  of  Witnesses  Governed  by  Federal  Law. — 

The  competency  of  witnesses  in  bankruptcy  is  governed  by  the  Federal  law. 
Rev.  Stat.,  U.  S.,  §  858,  together  with  such  modification  as  the  amenf'- 
ment  of  1903,  §  21  (a)  introduces,  by  making  a  wife  competent  touching 
business  transactions  with  her  husband.''^ 

Smith  V.  Township,  17  A.  B.  R.  748,  150  Fed.  357  (C.  C.  A.  Mich.):  "It 
was  objected  to  the  testimony  of  Chamberlain  above  recited  that  he  was  an 

78.   In  re  Reid,  17  A.  B.  R.  477  (D.  C.  Mich.). 

77.  Bankr.  Act,  §  31  (a) :  "A  court  of  bankruptcy  may,  *  *  *  require  any 
designated  person,  including  the  bankrupt  and  '..is  wife,  to  appear  *  *  *  to 
be  examined  concerning  the  acts,  conduct  or  property  of  a  bankrupt  whose 
estate  is  in  process  of  administration  under  this  Act:  Provided,  That  the  wife 
may  be  examined  only  touching  business  transacted  by  her  or  to  which  she  is  a 
party,  and  to  determine  the  fact  whether  she  has  transacted  or  been  a  party  ta 
anv  business  of  the  bankruoL" 
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incompetent  witness  in  regard  to  the  transactions  between  himself  as  agent" 
of  the  bonding  company  and  the  bankrupt,  because  of  a  statute  of  Michigan 
-excluding  the  testimony  of  one  who  has  acted  as  an  agent  for  one  party  to  a 
transaction,  where  the  ether  party  has  since  deceased,  relative  to  any  matter 
■equally  within  the  knowledge  of  such  other  party.  This  objection  is  renewed 
here.  But  this  proceeding  was  in  a  federal  court,  and  as  the  statute  of  the 
United  States  relating  to  the  competency  of  witnesses,  as  aflfected  by  their 
jnterests,  covers  the  subject  and  is  paramount,  the  State  statute  is  not  the  test, 
uS  the  District  Judge  rightly  held." 

By  the  Amendment  of  "1903,  not  only  was  the  proviso  with  regard  to  the 
testimony  of  wives  added,  but  the  qualification  "competent  by  the  laws 
■of  the  State"  was  dropped.  Before  the  Amendment  then  the  State  lav 
governed. 

In  re  Josephson,  9  A.  B.  R.  349  (D.  C.  Ga.) :  ''It  seems  therefore  that  the 
test  of  competency  of  witnesses  before  a  court  of  bankruptcy  is  the  test  af- 
forded by  the  law  of  the  State  in  which  the  case  is  pending." 

§  1568.  Contempt  for  "Willfully  Evasive"  or  "Flagrantly  False" 
Testimony. — The  bankruptcy  court  has  power  to  punish  a  witness  for 
■contempt  for  willfully  evasive  or  flagrantly  false  swearing  on  general  ex- 
amination.''^  And  such  false  swearing  is  punishable  as  a  contempt  al- 
though also  punishable  as  a  crime. 

In  re  Fellerman,  17  A.  B.  R.  785,  149  Fed.  244  (D.  C.  N.  Y.) :  "Perjury  in 
the  presence  of  the  court  is  a  contempt  as  old  as  the  courts  themselves.  It  is 
.  "undoubtedly  a  great  contempt.'    Stockham  v.  French,  1  Bing.  365." 

"It. is  a  'gross  piece  of  contempt'  Chicago  Directory  Co.  v.  U.  S.  Directory 
Co.,  123'  Fed.  194." 

§  1569.  Attendance  of  V/itnesses  Residing  Out  of  State  or  Fur- 
ther than  Hundred  Miles,  Not  Enforceable. — A  witness  cannot  be  com- 
pelled to  appear  for  examination  before  a,  referee  at  a  place  more  than  one 
hundred  miles  distant  from  his  residence,  even  if  it  be  within  the  state. 
If  his  testimony  is  sought,  it  can  be  required  only  under  the  rule  of  the 
succeeding  sections.''^ 

A  witness  may  not  be  compelled,  in  bankruptcy  proceedings,  to  appear- 
for  examination  before  a  referee  at  a  place  outside  the  State  of  the  wit- 
ness' own  residence.*" 

§  1570.  General  Examination  of  Nonresident  Bankrupt  or  Wit- 
ness before  Another  Referee,  or  State  Judge.— The  bankrupt  or  any 
other  witness  may  be  ordered  by  the  bankruptcy  court  having  in  charge 

78.  In  re  Fellerman,  17  A.  B.  R.  785,  149  Fed.  344  (D.  C.  N.  Y.). 

79.  In  re  Hemstreet,  8  A.  B.  R.  760,  117  Fed.  568  (D.  C.  Iowa). 

80.  In  re  Cole,  13  A.  B.  R.  300,  133  Fed.  414  (D.  C.  Me.);  (1867)  Fame  v. 
Caldwell,  Fed.  Cas.  10,674;  In  re  Hemstreet,  8  A.  B.  R.  760,  117  Fed.  568  (D.  C. 
Iowa). 
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the  particular  bankruptcy  case  involved,  to  appear  before  another  referee, 
or  the  judge  of  any  State  Court,  even  in  another  State,  and  submit  to 
•examination  there. ^^ 

§  1571.  Method  Where  before  Judge  of  State  Court  or  Another 
Referee. — But  where  the  witness  thus  appears  for  examination  at  a  place 
•other  than  that  where  the  proceedings  themselves  are  pending,  the  referee, 
■or  judge,  acting  in  the  examination,  perhaps  should  take  down  all  the 
testimony,  merely  noting  the  objections  and  not  ruling  upon  them,  such 
examination  to  be  thereupon  filed  with  the  referee  in  charge  of  the  pro- 
readings  proper,  who  may  himself  then  pass  upon  the  admissibility  of  the 
testimony.*^ 

§  1572.  Order  for  General  Examination  of  Nonresident  Witness 
to  Be  Made  Only  by  Court  before  Whom  Bankruptcy  Case  Pend- 
ing.— But  a  bankruptcy  court  in  a  district  other  than  in  which  the  bank- 
ruptcy proceedings  are  pending  has  no  jurisdiction  to  enter  an  order  for 
the  examination :  such  order  may  only  be  made  by  the  court  of  bankruptcy 
in  charge  of  the  administration  of  the  estate.** 

In  re  Williams,  10  A.  B.  R.  541,  123  Fed.  331  (D.  C.  Tenn.) :  "The  applica- 
tion that  has  been  made  for  an  order  to  be  entered  here  for  the  examination 
of  the  parties  above  mentioned  and  the  accompanying  subpoena  to  enforce  the 
*ame  must  be  refused. 

"The  order  that  is  desired  for  an  examination  of  the  parties,  as  above  men- 
lioned,  should,  in  my  judgment,  be  made  by  the  court  of  bankruptcy  in  Colo- 
rado having  charge  of  the  administration  of  this  bankruptcy  estate." 

§  1573.  Witness,  as  Such,  Not  Entitled  to  Attorney.— A  witness 
is  not  entitled  as  such  to  have  an  attorney,  and  his  attorney  need  not  be 
allowed  to  participate  in  the  proceedings.** 

In  re  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A.  N.  Y.):  "Finally, 
it  is  contended  that  the  petitioner  was  entitled  to  be  represented  by  counsel. 

"No  authority  is  cited  in  support  of  this  proposition.  Such  a  course  would 
be  contrary  to  the  rulings  in  other  courts,  and,  as  we  understand  it,  contrary 
to  the  practice  and  decisions  in  the  bankruptcy  courts.  In  any  event,  no  such 
representation  should  be  allowed  except  in  the  discretion  of  the  court,  that  is. 
■of  the  referee." 

81.  Bankr.  Act,  §  21  (a).  In  re  Williams,  10  A.  B.  R.  538,  123  Fed.  321  (D.  C. 
Tenn.);  impliedly,  In  re  Sturgeon,  14  A.  B.  R.  681,  138  Fed.  608  (C.  C.  A.  N.  Y.); 
■compare,  In  re  Geo.  Watkinson  Co.,  12  A.  B.  R.  370,  130  Fed.  218  (D.  C.  Penn.\ 

82.  In  re  Sturgeon,  14  A.  B.  R.  681,  138  Fed.  608  (C.  C.  A.  N.  Y.).  But  com- 
pare, ante,  §  1554.  ^  The  distinction  made  by  the  able  judge  in  In  re  Wilde's 
Sons,  11  A.  B.  R.  714,  131  Fed.  142  (D.  C.  N.  Y.),  cited  supra,  however,  ought  to 
be  noted,  as  laying  down  the  better  rule. 

83.  Contra,  In  re  Sutter  Bros.,  11  A.  B.  R.  632,  131  Fed.  6-54  (D.  C.  N.  Y.). 

84.  See  In  re  Howard,  2  A.  B.  'R.  582,  95  Fed.  415  (D.  C.  Calif.),  citing  In  r^ 
Comstock,  13  N.  B.  Reg.  193,  Fed.  Cases,  No.  3,080,  and  In  re  Fredenburg,  1  >,. 
B.  Reg.  268,  Fed.  Cases,  No.  5,075,  and  In  re  Stuyvesants'  Bk.,  6  Ben.  33,  Feu, 
Cases,  No  13,583.  In  re  Cobb,  7  A.  B.  R.  104  (Ref.  Mass.,  affirmed  by  D.  C. 
without  report).    But  see  In  re  Fixen,  2  A.  B.  R.  823,  96  Fed.  748  (D.  C.  Calif.), 


944  REMINGTON    ON    BANKRUPTCY.  §  1576 

§  1574.  But  Is  Entitled  if  Witness  Be  Creditor  or  Bankrupt.— But 

if  the  witness  is  also  a  creditor  who  has  proved  his  claim  in  the  proceed- 
ings, or  if  he  is  the  bankrupt  himself,  it  would  seem  he  may,  as  being  a 
party  to  the  proceedings,  be  entitled  to  an  attorney  and  to  have  his  attorney 
heard  on  the  propriety  of  questions  and  to  participate  in  the  examination 
precisely  as  could  any  creditor  who  is  not  a  witness.  A  contrary  rule 
would  allow  creditors  who  were  not  witnesses  to  have  attorneys  participate 
in  the  examination,  but  would  debar  creditors  who  were  witnesses  from  the 
exercise  of  the  same  right.  So,  also,  by  the  same  contrary  rule,  a  bankrupt, 
who  in  fact  is  precisely  as  much  of  a  party  to  the  proceedings  as  any  cred- 
itor, would  not  be  entitled  to  have  his  attorney  participate  in  the  examina- 
tion when  the  bankrupt  himself  were  a  witness,  but  would  be  entitled  to 
participate  in  the  proceedings  when  he  was  not  a  witness.  I'he  contrary 
rule  thus  would  lead  to  absurdity. 

So,  while  it  still  remains  true  that  as  a  mere  witness  neither  a  bankrupt 
nor  any  creditor  is  entitled  to  counsel,  yet,  as  parties  to  the  bankruptcy 
proceedings  they  are  so  entitled,  and  both  the  bankrupt's  attorney,  and  also 
any  creditor's  attorney,  is  entitled  to  cross-examine  witnesses,  where  the 
examination  is  a  "general"  examination.^^ 

In  re  Hark  Bros.,  14  A.  B.  R.  634,  136  Fed.  986  (D.  C.  Pa.):  "It  is  to  be 
assumed  that  the  referee  will  allow  a  bankrupt  representation  by  counsel  at 
any  hearings  that  may  take  place." 

§  1575.  Witness'  Fees  and  Mileage. — Witnesses,  except  the  bankrupt, 
are  entitled  to  $1.50  for  each  day's  attendance,  and  5  cents  per  mile  for 
each  mile  going  and  5  cents  for  each  mile  returning.^®  The  fees  and 
mileage  must  be  tendered  to  the  witness  at  the  time  of  service,^''  else  con- 
tempt for  disobedience  of  the  subpoena  will  not  lie. 

§  1576.  Contempt  for  Disobedience  of  Subpcena. — Witnesses' may 
be  punished  for  contempt  for  failure  to  respond  to  a  subpoena  to  attend 
before  a  referee.  But  where  the  witness  is  required  to  attend  more  than 
100  miles  from  his  residence,  he  should  not  be  attached  for  contempt  ioi 
failure  to  respond  unless  he  has  been  tendered  his  fee  and  mileage.®^ 

85.  Contra,  In  re  Cobb,  7  A.  B.  R.  104  (Ref.  Mass.,  affirmed  by  D.  C). 

86.  Sec.  848,  U.  S.  Rev.  Stat. 

Claimant  re-examined  upon  reconsideration  of  his  claim  has  been  held  en-  ■ 
titled  to  reimbursement  for  his   reasonable   traveling  expenses   and  hotel  bills 
but  not  counsel  fees,  where  an  agreement  to  that  effect  has  been  made,  In  re 
Geo.  Watkinson  Co.,  12  A.  B.  R.  370,  130  Fed.  318   (D.   C.  Penn.).     Otherwise 
such  reimbursement  would  be  clearly  improper. 

87.  In  re  Boeshore,  10  A.  B.  R.  803  (D.  C.  Penn.) ;  In  re  Kerber,  10  A.  B.  R. 
747,  135  Fed.  653  (D.  C.  Penn.). 

88.  In  re  Kerber,  10  A.  B.  R.  747,  135  Fed.  653  (D.  C.  Penn.);  In  re  Boeshore, 
10  A.  B.  R.  803  (D.  C.  Penn.). 

Mere  Order,  While  Witness  on  Stand,  to  Bring  Document  Held,  under  Facts 
of  Case,  Not  Sufficiient,  in  Absence  of  Notice  or  of  Subpoena  Duces  Tecum  and 

Failure  to  Bring  Not  Contempt A  mere  order  on  a  witness  while  he  is  on  the 

stand,  to  bring  in  a  document  at  a  later  hearing,  has  been  held  under  the  cir- 
cumstances not  sufficient,  over  his  protest  and  in  the  absence  of  notice  or  of  a 
subpoena  duces  tecum,  and  failure  to  produce  it  has  been  held  not  contempt. 
In  re  Johnson  &  Knox  Lurnber  Co..  18  A.  B.  R.  51,  151  Fed.  307  (C.  C.  A.  Ills.). 
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§  1577.  No  Witness  Pees  to  Bankrupt,  but  Expenses,  Where  Ex- 
amined Away  from  His  Town. — A  bankrupt  is  not  entitled  to  any  fees 
or  compensation  for  attending  the  court  for  examination,  except  that  "he 
shall  be  paid  his  actual  expenses  from  the  estate  when  examined  or  re- 
quired to  attend  at  any  place  other  than  the  city,  town  or  village  of  his 
residence  ;"89  although  this  provision  for  reimbursement  would  not  extend 
to  his  attendance  upon  the  hearings  upon  his  application  for  discharge.®" 

§  1578.  Bankrupt  Voluntarily  Removing  Residence  after  Adjudi- 
cation Not  Entitled  to  Reimbursement. — If  the  bankrupt  voluntarily 
remove  his  residence,  after  he  has  been  adjudicated  bankrupt,  he  would  not 
be  entitled  to  such  reimbursement  and  could  not  saddle  the  extra  expenses 
upon  his  creditors. 

In  re  Groves,  6  A.  B.  R.  733  (Ref.  Ohio  affirmed  by  D.  C.) :  "The  bankrupt 
is  not  entitled  to  reimbursement  for  his  expenses  in  returning  for  examination, 
where  he  has  voluntarily  removed  his  residence  from  the  district  after  bank- 
ruptcy." 

§  1579.  Employment  of  Stenographer. — Upon  the  application  of  the 
trustee  an  order  may,  be  made  by  the  referee  authorizing  him  to  employ  a 
stenographer  at  the  expense  of  the  estate  to  take  down  the  general  exam- 
ination of  the  bankrupt  and  witnesses  and  for  other  examinations,  but 
the  statute  itself  prescribes  that  the  estate  shall  not  be  liable  for  the  ex- 
penses of  such  employment  beyond  the  rate  of  ten  cents  per  folio,  that  is 
to  say,  per  100  words,  for  both  taking  down  and  transcribing  the  testi- 
mony.^i 

The  trustee  must  make  the  application.^* 

This,  of  course,  does  not  mean  the  stenographer  is  limited  to  such  a  rate 
of  compensation,  but  that  only  such  part  of  the  compensation  as  will  be  at 
the  rate  of  ten  cents  per  folio  shall  be  charged  against  and  paid  from  the 
estate.  Creditors  may  personally  make  up  any  deficiency  if  the  stenog- 
rapher is  unwilling  to  take  the  compensation  which  may  be  charged  against 
the  estate. 

And  if  the  testimony  be  not  transcribed,  the  provisions  of  §  38  (5)  would 
not  forbid  the  allowance  of  a  per  diem  to  the  stenographer,  for  taking  down 
the  testimony  in  shorthand. 

89.  Bankr.  Act,  §  7  (9). 

90.  Obiter  and  inferentially,  In  re  Shanker,  15  A.  B.  R.  109,  138  Fed.  862  (D. 
C.  Penn.). 

91.  Bankr.  Act,  §  38  (5):  "Referees  may  'upon  application  of  the- trustee 
during  the  examination  of  the  bankrupt  or  other  proceedings  authorize  the 
employment  of  stenographers  at  the  expense  of  the  estate  at  a  compensation 
not  to  exceed  10  cents  per  folio  for  reporting  and  transcribing  the  p-roceedings." 
Also,  see  In  re  Todd,  6  A.  B.  R.  88,  109  Fed.  265  (D.  C.  N.  Y.). 

92.  In  re  Todd,  6  A.  B.  R.  88,  109  Fed.  265  (D.  C.  N.  Y.). 
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CHAPTER  XXXII. 

Jurisdiction  oif  the  Bankruptcy  Court  Where  Another  Court  Al- 
ready Has  Custody:  Conflict  oe  Jurisdiction. 

Synopsis   of   Chapter. 

§  1580.  Jurisdiction  and  Conilict  of  Jurisdiction  in  Collecting  and  Protecting 
Assets. 

§  1581.  Courts   Cautious   in   Dealing  with   Conflict   of  Jurisdiction. 

§  1582.  If  State  Court  First  Obtains  Possession,  It  Retains  Jurisdiction,  ex- 
cept in  Three  Instances. 

S  1583.  Simply  because  Bankruptcy  Court  Preferable  or  Trustee  Interested, 
Not  Sufficient  to  Confer  Jurisdiction. 

§  1584.  But  State  Courts  May  Be  Permitted  to  Retain  Jurisdiction  Where  Bet- 
ter Suited  to  Adjust  Rights,  Even  Where  Bankruptcy  Court  Might 
Have  Jurisdiction. 

§  1585.  Replevin  and  Other  Suits  Asserting  Ownership,  Where  Seizure  Made 
First  by  State  Court,  Not  Abated. 

§  1586.  Foreclosure  and  Other  Suits  Not  Themselves,  Creating  Liens  Nullified 
by  Bankruptcy,  but  Simply  Enforcing  Liens,  etc..  Not  Abated,  Where 
Started  before   Bankruptcy  Seizure. 

§  1587.  Custody  of  State  Court  Preserved  in  Part,  and  in  Part  Superseded. 

S  1588.  Attachments  Obtained  Prior  to  Four  Months,  Not  Abated 

§  1589.  Landlord's  Levy. 

§  1590.  Partnership  Dissolution  Suits. 

§  1591.  Fraudulent  Conveyance  Suits  Instituted  before  Four  Months. 

§  1592.  Fraudulent  Conveyance  Suit  within  Four  Months  in  Aid  of  Levy  Made 
before  Four   Months,  Not  Abated. 

§  1593.  Creditors'  Bills  Instituted  before  Four  Months. 

§  1594.  Assignments  and  Receiverships   Created  before.  Four  Months. 

§  1595.  Administrators,  etc.,  Where  Bankrupt  Owns  Interest  in  Estate,  Not 
Disturbed. 

§  1596.  Trustee's  Intervention  in  State  Court  Proceedings  Does  Not  Oust 
State  Court. 

§  1597.  State  Courts  Administer  Bankrupt  Law  and  Trustee,  Intervening,  Not 
Confined  to  Rights  Accorded  by  State  Law. 

§  1598.  Bankruptcy  Court  May  Enjoin,  to  Permit  Intervening  of  Trustee. 

DIVISION    1. 

§  1599.  First  Exception  to  Rule  That  State  Court  Retains  Jurisdiction  if  First 

Obtaining  Possession. 
§  1600.  Same  Subject  Discussed,  Ante,  "Liens  by  Legal  Proceedings  Nullified 

by  Bankruptcy.'' 
§  1601.  When  Lien  Nullified  Property  Recoverable  by  Summary  Order. 

DIVISION  2.  ' 

§  1602.  Second  Exception  to  Rule  That  State  Court  Retains  Jurisdiction  if  First 

Obtaining  Custody. 
§  160;i.   Basis  of  Superseding  Custody  of  Assignee  and  Receiver. 
§  1604.  Possession   vmder    General   Assignments    Superseded. 
§  1605.    Likewise,  under  State  Court  Receiverships. 
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^  3603.  General  Assignment  Not  Per  Se  Ulegal  nor  Void  but  Voidable  Merely. 

^  1607.  Unless  Petition  Filed  within  Four  Months,  Followed  by  Adjudication, 
•State  Court's  Custody  Not  Superseded. 

■§  1608.  But  if  Filed  within  Four  Months  and  Adjudication  Occurs,  Assignment 
Void. 

-§  1609.  Until  Adjudication,  Custody  Not  Superseded. 

§  1610.  Assignee  or  Receiver  May  Be  Enjoined. 

§  1611.  May  Be  Ordered  Summarily  to  Surrender  Assets.    - 

^  1613.  No  Summary  Order  as  to  Sums  Already  Disbursed. 

S  1613.  Sales  by  Assignee  under  Void  Assignment. 

§  1614.  Assignee  Has  Lien  upon  Surrendered  Assets  for  Expenses  and  Com- 
pensation. 

§  1615.  Assignment  Must  Be  "General"  and  "Bona  Fide,"  Not  "Partial"  nor 
"Fraudulent." 

^  1616.  Receivers  Likewise  Entitled  to  Lien  Where  Receiverships  Nullified  by 
Bankruptcy. 

■«  1617.  Likewise,  Mortgagees  in  Possession  under  Mortgage  Executed  for  Ben- 
efit of  All  Creditors  Assenting. 

§  1618.  Also,  Attaching  Creditors  Where  Attachment  Lien  Preserved  for  Bene- 
fit of  Estate. 

.§  1619.  Where  Attachment  Really  for  Benefit  of  All,  'Creditor  Entitled  to  Re- 
imbursement. 

§  1620.  Whether  Extent  of  Lien  May  Be  Fixed  by  State  Court  before  Surrender. 

§  1621.  Only  Expenses  and  Compensation  for  Services  Beneficial  to  Estate  and 
Reasonable,  Allowed. 

S  1623.  Others'   Rights  to   Be  Worked  Out  Through  Assignee  or   Receiver. 

§  1623.  How  Assignee's  or  Receiver's  Rights  to  Be  Presented. 

-S  1624.  No  Liability  on  Assignee's  Bond  on  Superseding  of  State  Court's 
Custody,  to  Those  Creditors  Who  Participate  in  Defeating  Assign- 
ment. 

DIVISION  3. 

S  1635.  Third  Exception  to  Rule  That  State  Court  Retains  Jurisdiction  if  First 
to  Obtain  Custody. 

§  1626.  Basis  of  Supersedence,  Paramount  Authority  Conferred  by  Constitu- 
tion, and  Necessary  Implication  from  §  70. 

^  1637.  State  Bankruptcy  and  Insolvency  Laws   Not   Prohibited. - 

-?  1638.  But  Suspended  ^during  Existence  of  Federal  Bankruptcy  Law,  as  to  All 
Classes   Subjected  to   Latter. 

■§  1629.  State  Insolvency  and  Bankruptcy  Laws  Ipso  Facto  Suspended. 

.1  1630.  Not  Suspended  nor  Inoperative  as  to  Classes  Not  Covered  by  Federal 
Bankruptcy  Act. 

§  1631.  State  Bankruptcy  and  Insolvency  Laws  Simply  Held  in  Abeyance. 

J  1633  Bankruptcy,  Insolvency  Laws,  and  General  Assignment  Laws,  Distin- 
guished. 

§  1633.  Various   Holdings   as   to  What  Amount  to   "Insolvency"   Proceedings. 

i  1634.  Receiverships  and  Winding  Up  of  Insolvent  Corporations,  Whether 
Insolvency  Proceedings. 

■;§  1635.  Procedure  to  Procure  Surrender  from  State  Bankruptcy  or  Insolvency 
Courts.  > 

§  1636..  Thus,  State  Court  Receiver  May  Be  Enjoined. 

5  1637.  Comity  Requires  Resort  First  to  State  Tribunal. 
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DIVISION  4. 
§  1638.  Voluntary  Surrender  by  State  Court. 

SUBDIVISION    "k." 

§  1639.  Pending  Suits  against  Bankrupts— Subrogation  of  Trustee  to  Creditor's- 

Lien   Where   Lien   Preserved. 
§  1640.  Pending  Suits  by  Bankrupts — Substitution  of  Trustee. 
§  1641.  Preliminary  Order  of  Approval  Proper. 
§  1642.  Probabi'ty  of  Success  Should  Appear. 
§  1643.  Only  Suits  on  Rights  Passing  to  Trustee  Authorized. 
S  1644.  Defendant  Not  Released  by  Failure  of  Trustee  to  Assume  Prosecution. 
§  1645.  Ordering  Trustee  to  Apply  for  Leave  to  Defend. 
§  1646.  Intervening  Not  Usually  Proper  except  Where  Property   Involved. 
§  1647.  Intervening  or  Suits  in  Personam. 
§  1648.  State  Court  Governed  by  State  Law  and  Judicial  Policy  in  Granting  or 

Refusing   Application. 
§  1649.  Manner   of  Intervention. 

§  1650.  Trustee  Bound  as  Any  Other  Litigant,  on  Intervention. 
5  1651.  Stay  of  Pending  Suits. 

§  1580.  Jurisdiction  and  Conflict  of  Jurisdiction  in  Collecting  and 
Protecting  Assets. — In  the  orderly  development  of  subjects,  the  subject  is 
now  reached  of  the  forum  for  the  assertion  of  rights  in  collecting  assets  be- 
longing to  the  estate  and  in  defending  possession  of  them  w^hen  custody  is 
once  acquired. 

The  sections  of  the  Bankruptcy  Act  involved  are  §§  2  (7),  23,  38,  60  (b),. 
67  (e)  and  70  (e). 

§  1581.  Courts  Cautious  in  Dealing  with  Conflict  of  Jurisdiction. — 

Courts  must  be  cautious  in  dealing  with  a  conflict  of  jurisdiction.^ 

But  at  the  proper  time  the  federal  courts  may  by  force  emphasize  the 
sttpremacy  of  the  constitution : 

Hooks  V.  Aldridge,  16  A.  B.  R.  665  ("C.  C.  A.  Tex.):  "While  it  is  unques- 
tionable that  the  federal  courts  are  the  final  arbiters  to  settle  questions 
arising  under  the  bankruptcy  laws,  there  are  questions  relating  to  comity  and 
procedure,  in  the  event  of  conflict  of  opinion  between  the  State  courts  and  the 
bankruptcy  courts  as  to  the  possession  of  the  bankrupt's  assets,  which  remain 
unsettled  by  decision  of  the  Supreme  Court.  Whether  the  bankruptcy  courts 
ihould  make  such  orders  as  will  preserve  the'  estate,  and  await  the  final  result 
of  the  litigation  in  the  State  court,  or  should  act  on  its  own  opinion  of  the- 
want  of  jurisdiction  of  the  State  court,  and  enforce  its  order  to  secure  the  pos- 
session of  the  property,  is  one  of  the  questions  left  unsettled,  so  far  as  we 
are  advised,  by  a  decision  of  the  Supreme  Court.  At  a  proper  time  the  federal, 
courts,  of  course,  may  decree  the  enforcement  of  the  supremacy  of  the'  Consti- 
tution and  laws  of  the  United  States,  for  it  is  an  "incontrovertible  principle  that 
the  government  of  the  United  States  may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every  foot  of  American  soil  the  powers- 
and  functions  that  belong  to  it." 

1.   Metcalf  V.  Barker,  9  A.  B.  R.  46,  187  U.  S.  175;  Pickens  v.  Dent,  5,  A.  B.  R. 
'644  (C.  C.  A.  W.  Va.,  affirmed  in  187  U.  S.  175,  but  this  point  not  adverted  to);. 
Hooks  V.  Aldridee.  16  A.  B.  R.  664  (C.  C.  A.  Tex.1. 
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§  1582.  If  state  Court  First  Obtains  Possession,  It  Retains  Juris- 
diction, except  Three  Instances.— Where  property  afterwards 
claimed  by  the  bankruptcy  trustee  is  taken  into  the  custody  of  the 
state  court  (or  any  other  court  than  the  bankrupcy  court)  before 
the  bankruptcy  petition  was  filed, the  state  court,or  such  other  court 
continues  to  retain  jurisdiction  over  the  entire  matter  except  in 
three  instances,  later  to  be  explained,  and  the  only  thing  for  the 
trustee  to  do  is  to  get  himself  admitted  as  a  party  into  the  case  in 
the  state  court  and  to  litigate  his  rights  there.  For  the  rule  of  law 
that  the  Court  first  obtaining  jurisdiction  over  the  "res"  retains  it  to  the 
•end,  prevails  in  bankruptcy  as  well  as  in  every  other  jurisprudence.^ 

Eyster  v.  Gaff,  91  U.  S.  S21:  "The  opinion  seems  to  have  been  quite  preva- 
lent in  many  quarters  at  one  time,  the  moment  a  man  is  declared  a  bankrupt 
the  District  Court,  virhich  has  adjudged,  draws  to  itself,  by  that  act,  not  only 
•all  control  of  the  bankrupt's  property  and  credits,  but  that  no  one  can  litigate 
with  the  assignee  or  contest  rights  in  another  court,  except  in  so  far  as  the 
Circuit  Court  took  concurrent  jurisdiction,  and  all  other  courts  can  proceed 
no  further  in  suits  of  which  they  had,  at  that  time,  full  cognizance,  and  it  was 
■a  prevalent  practice  to  bring  any  person  who  contracted  with  the  assignee  any 
matter  growing  out  of  disputed  rights  of  property  or  of  contracts  into  the 
bankrupt  courts  by  the  service  of  a  rule  to  show  cause,  and  to  dispose  of  their 
rights  in  a  summary  way.  This  court  has  steadily  set  its  face  against  this 
Tiew.  The  debtor  of  a  bankrupt,  or  the  man  who  contests  the  right  to  real 
and  pergonal  property  with  him,  loses  none  of  these  rights  by  the  bankruptcy 

2.  Pickens  v.  Dent,  9  A.  B.  R.  47,  187  U.  S.  177  (affirming  5  A.  B.  R.  644"); 
In  re  Kavanaugh,  3  A.  B.  R.  832,  99  Fed.  928  (D.  C.  Ky.) ;  Marble  Co.  v.  Grant, 
14  A.  B.  R.  388,  135  Fed.  322  (C.  C.  A.  Penn.);  Nat'l  Bk.  of  The  Republic  v. 
Hobbs,  9  A.  B.  R.  190,  118  Fed.  626  (U.  S.  C.  C.  Ga.);  compare,  to  same  eflfect, 
under  old  law  of  1867,  In  re  Biddle,  9  B.  Reg.  144;  Nat'l  Bk.  v.  Moses,  11  A.  B. 
R.  772  (Sup.  Ct.  N.  Y.);  In  re  Shoemaker,  7  A.  B.  R.  437,  113  Fed.  648  (D.  C. 
Va.) :  Even  as  to  property  levied  on  by  execution  within  the  four  months. 
Instance,  In  re  Heckman,  15  A.  B.  R.  500  (C.  C.  A.  Wash.). 

See  analogously,  the  following  cases  cited  and  quoted  under  the  proposition 
that  "Where  the  Bankruptcy  Court  has  once  assumed  jurisdiction  over  the 
property  it  has  jurisdiction  to  determine  all  rights  therein,"  etc.,  §  1795,  et  seq., 
affirming  jurisdiction  in  the  bankruptcy  court,  to  be  sure,  but  affirming  it  on 
precisely  the  same  principle  of  the  retention  of  jurisdiction  by  the  court  firit 
■obtaining  possession  of  the  res:  In  re  McCallum,  7  A.  B.  R.  596,  113  Fed.  393 
(D.  C.  Conn.);  In  re  Whitener,  5  A.  B.  R.  198,  105  Fed.  180  (C.  C.  A.  Tex.); 
Turrentine  v.  Blackwood,  4  A.  B.  R.  338,  28  So.  Rep.  95  (Sup.  Ct.  Ala.);  In  re 
Drayton,  13  A.  B.  R.  602,  135  Fed.  883  (D.  C.  Wis.);  Chauncey  v.  Dyke  Bros., 
■«  A.  B.  R.  447,  119  Fed.  3  (C.  C.  A.  Ark.);  Carter  v.  Hobbs,  1  A.  B.  R.  215,  92 
Fed.  594  (D.  C.  Ind.);  In  re  Noel,  14  A.  B.  R.  730,  137  Fed.  694  (D.  C.  Md.) ; 
In  re  Huddleston,  1  A.  B,  R.  572  (Ref.  Ala.);  Keegan  v.  King,  3  A.  B.  R.  79, 
■96  Fed.  758  (D.  C.  Ind.);  impliedly.  White  v.  Schloerb,  4  A.  B.  R.  178,  178  U. 
S.  542;  impliedly.  In  re  Kellogg,  10  A.  B.  R.  8,  121  Fed.  333  (C.  C.  A.  N.  Y.); 
In  re  Rochford,  10  A.  B.  R.  615,  124  Fed.  182  (C.  C.  A.  S.  Dak.);  In  re  Moody, 
13  A.  B.  R.  724,  134  Fed.  638  (D.  C.  Iowa) ;  In  re  Antigo  Screen  Door  Co.,  10 
A.  B.  R.  359,  123  Fed.  249  (C.  C.  A.  Wis.);  In  re  J.  C.  Winship,  9  A.  B.  R.  641, 
120  Fed.  93  (C.  C.  A.  Ills.);  In  re  Russell  &  Birkett,  3  A.  B.  R.  660,  101  Fed. 
■348  (C.  C.  A.  N.  Y.);  In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R.  291,  112  Fed.  296  (C. 
C  A.  Tenn.);  Crosby  v.  Spear,  11  A.  B.  R.  613,  98  Me.  543;  In  re  Mertens,  13 
A.  B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.) ;  In  re  Chambers,  Calder  &  Co.,  3  A.  B. 
R  537,  98  Fed.  865  (D.  C.  R.  I.);  In  re  Sentenne  &  Green  Co.,  9  A.  B.  R.  649, 
120  Fed.  436  (D.  C.  N.  Y.);  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  396,  95 
Fed.  637  (C.  C.  A.  Ohio). 
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of  his  adversary.  The  same  courts  remain  open  to  him  in  such  contests,  and 
the  statute  has  not  divested  those  courts  of  jurisdiction  in  such  actions.  If  it 
has,  for  certain  classes  of  actions,  concurrent  jurisdiction  for  the  benefit  of  the 
assignee  in  the  circuit  and  district  courts  of  the  United  States,  it  is  concurrent 
with  and  does  notj  divest  that  of  the  State  courts." 

Peck  V.  Jenness,  7  How.  (U.  S.)  625:  "These  rules  have  their  foundation, 
not  merely  in  comity  but  on  necessity.  For  if  one  court  may  enjoin,  the  other 
may  retort  by  injunction;  and  thus  the  parties  be  without  remedy;  being  liable 
to  a  process  for  contempt  in  one,  if  they  dare  proceed  in  the  other.  Neither 
can  one  take  property  from  the  custody  of  the  other  by  replevin,  or  any  other 
process,  for  this  would  produce  a  conflict  extremely  embarrassing  to  t^e  ad- 
ministration of  justice." 

Metcalf  V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  175  (reversing  In  re  Lesser,  5- 
A.  B.  R.  and  3  A.  B.  R.) :  "The  State  court  had  jurisdiction  over  the  parties 
and  the  subject  matter  and  possession  of  the  property;  and  it  is  well  settled. 
that  where  property  is  in  the  actual  possession  of  the  court  this  draws  to  it 
the  right  to  decide  upon  conflicting  claims  to  its  ultimate  possession  and  con- 
trol. *  *  *  A  judgment  or  decree  in  enforcement  of  an  otherwise  valid  pre- 
existing lien  is  not  the  judgment  denounced  by  the  statute,  which  is  plainly 
confined  to  judgments  creating  liens.  If  this  -^vere  not  so  the  date  of  the- 
acquisition  of  a  lien  by  attachment  or  creditor's  bill  would  be  entirely  imma- 
terial." 

(Piokens  v.  Dent,  5  A.  B.  R.  644  (C.  C.  A.,  W.  Va.,  affirmed  in  9  A.  B.  R. 
47,  187  U.  S  177):  "Briefly  stated,  the  rule  is  this:  Considering  the  peculiar 
character  of  our  government,  and  keeping  in  view  the  forbearance  which  courts 
of  co-ordinate  jurisdiction  exercise  towards  each  other,  it  follows  that  the 
court  which  fifst  obtains  rightful  jurisdiction  over  the  subject  matter  of  a  con- 
troversy must  by  all  other  courts  be  permitted  to  proceed  therein  to  final  judg- 
ment. The  Federal  courts  will  not  interfere  with  the  administration  of  affairs- 
lawfully  in  the  custody  and  jurisdiction  of  a  State  court,  nor  will  they  permit 
the  courts  of  the  States  to  interfere  concerning  litigation  rightfully  submitted 
to  the  decision  of  the  courts  of  the  United  States.  The  Bankrupt  Act  of  1898 
does  not  in  the  least  modify  this  rule,  but  with  unusual  carefulness  guards  it 
in  all  of  its  detail,  provided  the  suit  pending  in  the  State  court  was  instituted 
more  than  four  nwnths  before  the  District  Court  of  the  United  States  had 
adjudicated  the  bankruptcy." 

Impliedly,  Carling  v.  Seymour  Lumber  Co.,  8  lA.  B.  R.  29,  113  Fed.  483 
(C.  C.  A.  Ga.) :  "A  receiver  or  trustee,  when  appointed  in  the  bankruptcy  pro- 
ceedings, while  not  entitled  to  the  mortgaged  property,  will  be  entitled  to  any 
excess  arising  from  the  foreclosure  sale,  when  made  by  order  of  the  State 
court  after  the  payment  of  the  mortgages  and  costs  of  foreclosure.  He  will 
also  be  entitled,  when  appointed,  to  the  possession  of  the  choses  in  action  and 
the  other  property  in  the  hands  of  the  State  court's  receiver  which  is  not 
covered  by  the  mortgages.  The  bankrupt  law  is  equally  binding  on  the  State 
and  the  Federal  court,  and  we  cannot  doubt  that  the  former  will,  on  proper 
application,  give  full  effect  to  it.  Where  assets  are  in  the  hands  of  the  receiver 
of  one  court  which  legally  and  equitably  belong  to  the  trustee  or  receiver  ap- 
pointed by  another  court,  comity  requires,  as  a  general  rule,  that  application 
should  be  made  for  a  proper  order  to  the  former  court,  whose  officer  has 
possession  of  the  property.  This  rule  is  reciprocal  between  the  Federal  and 
State  courts,  each  respecting  the  possession  of  the  other." 

In  re  English,  11  A.  B.  R.  677,  127  Fed.  940  (C.  C.  A.  N.  Y.,  reversing  10  A. 
B.  R.  133):     "The  situation,  as  we  view  it  is  this:     Two  parties  claimed  certain 
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personal  property  as  tenants  in  common,  and  sought  the  aid  of  the  State  court 
to  determine  their  rights  and  to  distribute  the  property  or  its  proceeds. 
The  state  court,  by  its  receiver,  took  possession  of  the  corpus  of  the 
property,  and  converted  it  into  money,  which  the  receiver  held  to  be 
distributed  between  the  respective  claimants  when  their  rights  should 
be  determined.  All  this  took  place  more  than  a  year  before  petition 
in  bankruptcy  was  filed.  Indisputably,  the  state  court  had  full  juris- 
diction of  the  parties,  or  the  controversy,  of  the  subject  matter,  and  had  re- 
duced the  property  to  its  possession.  We  know  of  no  provision  of  the  Bank- 
rupt Act,  and  our  attention  is  called  to  no  authority,  which  will  sustain  the 
proposition  that,  when  a  year  afterwards  one  of  the  parties  to  the  action  is 
rdjudicated  a  bankrupt,  the  state  court  is  shorn  of  its  jurisdiction  to  determine 
the  controversy,  and  must  turn  over  the  property  to  the  bankruptcy  court." 

In  re  Seebold,  5  A.  B.  R.  364,  105  Fed.  910  (C.  C.  A.  La.):  "There  is  no 
provision  in  the  present  bankrupt  law  which  authorizes  or  permits  the  courts 
of  bankruptcy,  by  the  use  of  either  summary  or  plenary  process,  to  stop  the 
proceedings  of  the  State  court  in  a  suit  in  which  it  had  already,  before  the 
institution  of  the  proceedings  in  bankruptcy,  obtained  possession  of  the  subject 
matter  and  jurisdiction  of  the  parties." 

Compare,  where  the  subject  of  the  custody  is  real  estate;  Frazier  v.  Southern 
Loan  &  Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C.  A.  N.  Car.):  "The  Dis- 
trict Court  seems  to  have  been  of  the  opinion,  and  it  is  the  contention  of 
counsel  for  the  respondent  in  this  court,  that  the  receiver  must  be  in  the  actual 
possession  of  the  property  in  order  to  place  it  in  the  custody  of  the  court.  This 
position  is  erroneous.  'A  court  of  equity,  by  its  order  appointing  a  receiver, 
takes  the  subject  matter  of  the  litigation  out  of  the  control  of  the  parties  and 
mto  its  own  hands,  and  ultimately  disposes  of  all  questions,  legal  or  equitable, 
growing  out  of  the  proceeding.'  High,  Rec,  §  4.  As  stated  by  the  Supreme 
Court  of  Appeals  of  Virginia  in  Beverley  v.  Brooks,  4  Gratt.  187:  'A  decree 
appointing  receivers  levies  upon  the  property  an  equitable  execution.'  The 
possession  of  the  receiver  is  that  of  the  court,  of  which  he  is  the  ministerial 
officer.  Thus  it  is  that,  itfasmuch  as  the  receiver  is  merely  an  officer  of  the 
court  appointing  him,  property  in  his  possession  is  said  to  be  in  the  custody 
of  the  law.  *  *  *  And  it  is  said  to  be  immaterial  in  this  respect  that  the 
receiver  appointed  declines  to  act,  the  property  being,  notwithstanding,  in 
the  custody  of  the  law.'  Beach,  Rec,  §  22i.  Nor  is  it  necessary  for  a  court 
of  equity  to  take  possession  of  the  property,  in  litigation,  or  to  attempt  to  do 
so  by  the  appointment  of  a  receiver,  where  the  object  of  the  suit  is  to  set  aside 
a  fraudulent  conveyance  and  enforce  judgment  liens  against  the  land  of  the 
debtor." 

In  re  Price  &  Co.,  1  A.  B.  R.  606,  93  Fed.  987  (D.  C.  N.  Y.) :  "This  court, 
however,  can  make  no  order  requiring  the  receiver  in  a  State  court  to  transfer 
the  assets  in  his  custody  to  the  trustee  in  bankruptcy.  The  receiver  is  an  officer 
of  the  State  Court,  the  court  had  full  jurisdiction  of  the  action  to  dissolve  the 
partnership,  and  under  its  authority  the  receiver  became  vested  with  the  title 
lor  the  purpose  of  that  action,  which  included  a  distribution  of  the  property 
smong  creditors.  The  Bankruptcy  Act  does,  indeed,  vest  in  the  trustee  the  title 
to  all  the  bankrupt's  property  and  rights  of  action  whether  legal  or  equitable 
(30  Stat.  565,  §  70)  but  this  does  not  authorize  an  interference  by  one  court  with 
the  property  lawfully  in  possession  of  another  court  of  competent  jurisdiction." 
'  Linstroth  V/agon  Co.  v.  Ballew,  18  A.  B.  R.  28,  149  Fed.  960  (C.  C.  A.  Tex.): 
''The  features  ©f  this  case  call  to  mind  the  opinion  which  seems  to  have  been 
quite  prevalent  in  many  quarters  at  one  time,  while  the  Bankruptcy  Act  of  1867 
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was  in  force,  that  the  moment  a  man  is  declared  bankrupt,  the  District  Court, 
which  has  so  adjudged  draws  to  itself,  by  that  act,  not  only,  all  control  of  the 
bankrupt's  property  and  credits,  but  that  no  one  can  litigate  with  the  trustee 
contested  rights  in  any  other  court  except  in  so  far  as  the  Circuit  Courts  had 
concurrent  jurisdiction,  and  that  other  courts  could  proceed  no  further  in  suits 
of  which  they  had,  at  that  time,  full  cognizance;  as  the  result  of  which  opinion 
the  practice  became  prevalent  to  bring  any  person  who  contested  with  the 
trustee  any  matter  growing  out  of  disputed  rights  of  property  or  contracts, 
into  the  Bankruptcy  Court  by  service  of  the  rule  to  show  cause,  and  dispose  of 
their  rights  in  a  summary  way.  Against  this  view  of  the  matter  and  practice 
which  for  a  time  sweepingly  prevailed,  the  Supreme  Court  steadily  set  its  face. 
Eyster  v.  Gafif,  91  U.  S.  535,  23  L.  Ed.  403.  On  the  going  into  effect  of  the 
present  Act,  some  of  the  referees  in  bankruptcy  and  of  the  judges  of  those 
courts,  unmindful  of  the  teaching  of  the  Supreme  Court  under  the  Act  of  1867, 
or  disregarding  its  lesson,  began  to  follow  the  practice  which  had  prevailed 
under  that  Act,  against  which  the  Supreme  Court  had  steadily  set  its  face.  With 
the  usual  tendency  toward  the  growing  weight  of  precedents,  that  practice  had 
extended  and  become  widely  prevalent  before  the  case  of  Bardes  v.  Hawarden 
Bank,  178  U.  S.  524,  4  Am.  B.  R.  163.  *  *  *  These  amendments  do  not 
touch  the  case  of  the  appellant.  It  does  not  claim  the  property  here  in  contro- 
versy under  any  transfer  from  the  bankrupt;  it  expressly  disclaims  being  a  cred- 
itor of  the  bankrupt  at  the  time  of  the  institution  of  this  suit.  The  suit  is  not 
founded  upon  a  claim  from  which  a  discharge  in  bankruptcy  would  be. a  release, 
and  therefore  is  not  subject  to  the  provisions  of  §  11a.  Before  the  filing 
of  the  involuntary  petition,  which  imparted  life  to  the  jurisdiction  of  the 
Court  of  Bankruptcy  as  to  Morgan  and  his  estate,  the  appellant  asserted 
its  title  to  the  specific  personal  property,  clearly  marked,  branded,  and  dis- 
tinctly pointed  oiit,  which  it  sought  to  recover  against  the  bankrupt,  then 
in  possession  of  it,  and  obtained  appropriate  preliminary  process  for  placing 
the  property  in  safe  custody  pending  the  trial  of  appellant's  title  thereto. 
It  did  not  seek  to  acquire  or  fix  a  lien  by  the  levy  of  its  writs  of  sequestration, 
or  by  the  recovery  of  a  judgment,  but  to  establish  its  rights  to  the  specific 
property  and  recover,  lawfully,  the  possession  of  it.  The  appellant  could  not. 
have  sued  in  the  Circuit  Court,  because  the  value  of  the  property  ,was  less 
than  $2,000;  it  could  not  sue  in  the  United  States  District  Court,  because  that 
court  had  no  jurisdiction  in  civil  cases,  apart  from  its  jurisdiction  as  a  Court 
of  Bankruptcy,  and  its  jurisdiction  as  a  Court  of  Bankruptcy  had  then  not  yet 
been  vitalized  by  the  filing  of  the  involuntary  petition.  Therefore,  it  could 
invoke  the  jurisdiction  of  the  proper  State  court  only,  which  it  did,  and  by  its 
petition  and  the  suing  out  of  the  writs  for  which  it  prayed,  that  court  obtained 
jurisdiction  of  the  cause  and  the  jurisdiction  was  not  lost,  or  in  any  way  af- 
fected by  the  subsequent  filing  of  the  involuntary  petition  against  Morgan,  or 
by  the  subsequent  adjudication  that  he  was  a  bankrupt.  The  trustee  might 
have  obtained  leave  of  the  Court  of  Bankruptcy  to  appear  and  defend  the  suit, 
and  have  so  appeared  by  leave  of  the  State  court;  but  he  was  not  a  necessary 
party,  and  whether  he  did  so  appear  or  not  the  suit  could  proceed  to  final  judg- 
ment which  would  be  binding  on  the  trustee  equally  with  any  other  party  acquiring 
lin  interest  pendente  lite.  Therefore,  so  far  as  the  property  itself  or  the  admitted 
proceeds  of  that  property  are  concerned,  it  is  immaterial  whether  we  consider 
Ihat  the  trustee  became  or  not,  legally,  a  party  to  the  litigation  in  the  State 
Court." 

In  re  Tune,  8  A.  B.  R.  286,  115  Fed.  906  (D.  C.  Ala.) :    "When  the  only  right 
of  possession  by  a  State  court  of  attached  property  is  based  on  an  attachment 
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lien,  which  is  annulled  by  the  adjudication  in  bankruptcy,  the  State  court  loses 
all  jurisdiction  of  the  rem,  which  is  transferred  into  the  exclusive  jurisdiction 
of  the  court  of  bankruptcy.  There  is  no  longer  any  right  of  possession  in  the 
ofiScer  of  the  State  court,  who  then  holds  as  bailee  for  the  person  rightfully 
entitled  to  possession,  and  becomes  a  trespasser  if  he  fails  to  deliver  on  proper 
<3eraand. 

"In  cases  of  concurrent  jurisdiction  the  court  first  obtaining  possession  of  the 
property  administers  it,  but  where  that  court  loses  jurisdiction,  and  it  is  trans- 
ferred by  operation  of  valid  laws  to  a  court  of  the  United  States,  which  has 
•exclusive  jurisdiction  of  the  subject  matter,  the  question  becomes  one  of  the 
obedience  to  the  paramount  authority  of  the  constitution,  and  comity  can  have 
Tio  influence  in  determining  the  right." 

In  re  Gerdcs,  4  A.  B.  R.  346,  102  Fed.  318  (D.  C.  Ohio):  "The  State  Court 
had  jurisdiction  of  the  subject  matter  and  of  the  parties,  and  the  control  of 
the  property  for  the  purposes  of  sale,  and  it  is  clear  under  the  authorities  that 
it  had  power  to  proceed  with  the  sale  and  the  distribution  of  the  proceeds 
thereof  notwithstanding  the  commencement,  pending  the  sale,  of  the  proceed- 
ings in  bankruptcy  against  Gerdes.  Its  jurisdiction  was  not  ousted  by  the 
■commencement  of  the  proceedings  in  bankruptcy,  and  it  has  exclusive  juris- 
diction to  determine  and  enforce  the  right  of  Pruden  in  the  property  or  its 
proceeds." 

In  re  Wells,  8  A.  B.  R.  76,  114  Fed.  322  (D.  C.  Mo.):  "All  agree  that  the 
•Court,  State  or  Federal,  which  first  take  possession  of  the  property,  retains  the 
possession  and  the  jurisdiction.  This  is  elementary,  and  cases  need  not  be  cited 
to  emphasize  the  proposition." 

Furth  V.  Statil,  10  A.  B.  R.  442  (Sup.  Ct.  Penna.):  "But  independently  of  his 
Jicts  or  agreement  the  jurisdiction  is  clear.  The  court  was  distributing  a  fund  in 
its  own  hands  raised  by  it  on  its  own  process.  Its  authority  to  do  so  did  not 
■depend  on  any  one's  consent." 

Inferentially,  Turrentine  v.  Blackwood,  4  A.  B.  R.  339,  28  So.  Rep.  95  (Ala.) : 
■"Conceding  that  the  State  and  Federal  Courts  have  concurrent  jurisdiction  in 
certain  instances  over  the  bankrupt's  prop,erty,  another  principle  is  universally 
acknowledged,  'that  when  two  courts  have  concurrent  jurisdiction,  that  which 
first  takes  cognizance  of  the  case,  has  the  right  to  retain  it,  to  the  exclusion 
■of  the  other;  that  if  a  trust  estate  "is  being  administered  by  a  court  of  competent 
jurisdiction,  or  when  property  is  in  gremio  legis  of  a  court  of  rightful  juris- 
diction, no  other  court  can  interfere  and  wrest  from  it  the  possession  and  juris- 
diction first  obtained.'  " 

Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432:  "At  the  time 
of  the  adjudication  in  bankruptcy,  the  foreclosure  proceedings  were  pending  in 
the  State  court,  and  the  mortgaged  property  was  in  the  hands  of  a  receiver  ap- 
pointed by  the  State  court  awaiting  a  determination  of  such  proceedings.  The 
xidjudication  in  bankruptcy  and  the  appointment  of  a  trustee  did  not  have  the 
■efifect  to  abate  the  suit  thus  pending,  or  take  away  the  right  of  the  State  court 
to  decree  and  enforce  a  specific  lien  upon  the  property.  That  the  enactment 
of  the  general  bankruptcy  law  so  far  supersedes  and  suspends  the  operation  of 
State  insolvency  laws  as  that  a  receiver  or  assignee  in  insolvency  proceedings 
instituted  under  State  statutes  may  be  properly  required  to  surrender  possession 
to  a  trustee  in  bankruptcy,  may  be  conceded.  And  such  are  the  cases  cited 
by  counsel  for  appellant.  But  such  doctrine  cannot  be  extended  to  an  action 
for  the  enforcement  of  a  specific  lien.  Jurisdiction  of  such  actions  in  the  State 
court  is  not  sought  to  be  taken  away  by  the  Federal  statute,  and  such  could 
not  well  be.    The  action  is  not  one  to  administer  upon  the  estate  of  the  bank- 


954  REMINGTON    ON    BANKRUPTCY.  §  1582 

rupt,  or  any  portion  of  such  estate.  The  purpose  thereof  is  to  ascertain  if  the 
plaintiff  h^ive  a  right  to  resort,  by  virtue  of  a  specific  Hen  claim,  to  the  partic- 
ular property  in  controversy,  as  against  all  other  creditors  or  claimants,  for  the 
payment  of  his  debt  or  the  satisfaction  of  his  demand.  His  right  would  be  the- 
same  whether  presented  to  the  State  or  the  Federal  court  in  an  action  to  fore- 
close, or  by  way  of  a  claim  made  in  the  bankruptcy  proceedings.  Hence  it  is; 
that  the  court  which  first  takes  jurisdiction  and  assumes  control  of  the  property 
retains  it  for  all  the  purposes  of  a  final  order  or  decree.  True,  the  trustee  in 
bankruptcy  may  intervene  in  such  action  pending  in  the  State  court,  as  did  this- 
intervener,  and  be  heard  to  contest  the  existence  or  the  validity  of  the  specific 
j?en  claimed,  and  he  may  well  be  awarded  the  property  in  the  event  the  existence- 
of  the  lien  claimed' is  denied  by  the  decree.  But  that  a  trustee  may  work  aiT 
ouster  of  jurisdiction  in  the  State  court  in  such  cases  by  pointing  out  the  pend- 
ency of  the  bankruptcy  proceedings  has  no  support  in  reason  or  well-consid- 
ered authority.'' 

In  re  Greater  Amer.  Expo.,  4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A.  Tenn.): 
"We  are  of  the  opinion  that  the  bankrupt  court  had  no  right  to  stay  the  suit  to 
enforce  the  lien  as  against  the  res  in  the  possession  of  a  third  party,  to  wit,  the 
wrecking  company,  although  the  trustee  of  the  bankrupt  was  incidentally  inter- 
ested in  the  amount  of  the  lien  which  might  be  established,  by  virtue  of  the 
contract  which  the  bankrupt  had  entered-into  with  the  vendee." 

Taylor  v.  Taylor,  4  A.  B.  R.  217,  59  N.  J.  Eq.  84  (N.  J.  Ch.):  "The  policy 
of  the  Federal  Supreme  Court  seems  to  have  been  to  permit  any  such  suit, 
which  was  pending  in  a  State  court  at  the  time  when  bankruptcy  proceedings- 
were  begun,  to  proceed  to  final  settlement." 

It  has  been  held,  but  erroneously,  that  the  bankruptcy  court  will  have  ex- 
clusive jurisdiction  as  to  any  suit  where  property  is  sequestrated  by  a  State- 
court  begun  within  the  four  months.* 

In  re  Kaplan,  16  A.  B.  R.  268,  144  Fed.  159  (D.  C.  Ga.) :  "Of  course,  the 
mortgage  lien  of  Mrs.  Herndon,  if  valid,  and  I  do  not  understand  that  to  be 
questioned,  is  in  no  way  affected  by'  the  property  going  into  the  hands  of  the 
trustee  in  bankruptcy.    *     *     *     Counsel  rely  on  the  case  of  Metcalf  v.  Barker. 

3.  In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.) :  But  in  this  case  the 
receivership  operated  to  do  more  than  simply  to  keep  custody  of  property  cov- 
ered by  the  pre-existing  valid  lien  and  so  the  case  was  rightly  decided  though, 
on  grounds  too  broadly  stated. 

Possession  under  Writ  of  General  Execution  Different. — It  has  been  held  that; 
the  possession  of  a  sheriff,  marshal  or  constable  under  writ  of  general  execution, 
does  not  give  jurisdiction  to  the  court  over  the  rem,  at  least  not  in  the  sense- 
in  which  such  officer  holds  possession  where  the  sale  is  a  judicial  sale  as  dis- 
tinguished, from  an  execution  sale  and  such  officer  therefore  may  be  requirerf. 
to  surrender  custody,  even  though  the  lien  of  the  levy  is  not  nullified  by  the 
bankruptcy,  the  lien  following  the  property. 

In  re  Vastbinder,  13  A.  B.  R.  148,  132  Fed.  718  (D.  C.  Penn.) :  "While  the 
lien  of  the  levy,  if  it  has  been  properly  kept  up,  is  not  divested  by  the  present 
proceedings,  antedating  as  it  does  over  four  months,  it  is  not  necessary  to  itr 
preservation  or  enfcrrcement,  that  the  goods  should  be  actually  disposed  of  by 
the  sheriff  on  the  vend.  ex.  The  trustee  took  subject  to  the  levy  and  the  exe- 
cution creditor  will  be  entitled  to  be  paid  out  of  the  proceeds  realized  from  the^ 
goods  without  regard  to  who  may  happen  to  sell  them.  But  bankruptcy  having- 
intervened,  jurisdiction  over  the  property  of  the  bankrupt  has  been  drawn  to 
this  court  under  the  direction  of  which  the  estate  is  to  be  now  administered, 
and  to  this  forum  parties,  who  have  claims  thereon  by  way  of  lien  or  otherwise, 
are  remitted  for  the  ascertainment  a»d  establishment  of  their  rights.  There  is. 
no  valid  reason  why  in  disregard  of  this  the  trustee  should  be  compelled  to- 
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*  *  *  The  efifect  of  this  decision  of  the  Supreme  Court  is  discussed  by  Judge 
Evans  in  the  recent  case  of  In  re  Knight.  *  *  *  It  is  his  conclusion  that 
neither  that  case  nor  the  case  of  Pickens  v.  Roy  [Pickens  v.  Dent]  affects  the 
present  question;  and  this  is  in  accordance  with  my  own  views  on  the  subject.. 

*  *  *  Reference  to  that  case  is  sufficient.  It  may  be  proper  to  call  attentioa 
particularly  to  the  fourth  headnote  in  the  Knight  case,  especially  pertinent  here, 
which  is  as  follows:  'In  general,  an  adjudication  of  bankruptcy  vests  the  bank- 
ruptcy court  with  exclusive  jurisdiction  to  administer  the  property  of  the 
bankrupt,  as  against  any  State  court  which  may  have  obtained  possession  of 
such  property  through  proceedings  instituted  within  four  months  prior  to  the 
adjudication,  and  it  is  immaterial  that  the  proceedings  in  the  State  court  were 
for  the  enforcement  of  liens  not  affected  by  the  Bankruptcy  Act.'  " 

The  rule  is  laid  down  in  some  cases  even  more  strictly  against  the  bank- 
ruptcy court  than  in  the  main  proposition,  to  the  following  effect :  Where 
property  afterwards  claimed  by  the  trustee  is  taken  into  the  custody  of  the 
State  Court  even  after  the  filing  of  the  petition,  but  before  adjudication  and 
before  any  bankruptcy  officer  actually  takes  possession  or  any  i  estraining- 

follow  the  fund  arising  from  the  goods,  elsewhere,  and  it  would  reverse  the- 
natural  order  and  complicate  matters  to  require  him  to  do  so.  The  case  of 
Metcalf  v:  Barker,  187  U.  S.  165,  9  Am.  B.  R.  36,  on  which  reliance  is  placed, 
was  different.  That  was  a  creditor's  bill  by  which  not  only  did  the  complainant, 
secure  a  specific  lien,  but  the  court  in  which  it  was  filed  obtained  direct  juris- 
diction over  the  property  against  which  the  equity  was  asserted;  and  it  was 
with  reference  to  that  situation  that  the  bankruptcy  proceedings  were  held  to- 
have  no  effect.  But  in  the  present  instance  the  goods  are  not  under  the  domin- 
ion of  another  court.  They  have  simply  been  taken  by  the  sheriff  upon  process, 
as  an  officer  of  the  law,  the  same  as  they  might  be  by  a  constable  on  an  execu- 
tion from  a  magistrate  or  a  bailiff  under  landlord's  warrant  on  a  claim  for  rent. 
Surely  in  the  latter,  the  trustee  should  not  be  subjected  to  the  uncertainties  of 
a  justice's  Sourt  or  the  irresponsible  action  of  a  landlord,  and  if  not  why  should 
he  any  more  give  way  to  an  execution  in  the  hands  of  the  sheriff? 

"The  petition  is  therefore  sustained  and  the  writ  of  vend.  ex.  in  the  hands  of 
the  sheriff  stayed." 

In  re  Baughman,  15  A.  B.  R.  23,  138  Fed.  743  (D.  C.  Penn.):  "In  the  present 
instance,  while  the  execution  creditor  by  virtue  of  its  judgment  has  a  lien  upon 
the  real  estate  proposed  to  be  sold,  which,  antedating  the  bankruptcy  proceed- 
ings by  over  four  months  as  it  does,  may  not  be  affected  thereby,  yet,  bank- 
ruptcy having  intervened,  the  sale  and  distribution  of  the  property  as  well  as 
the  establishment  of  the  correct  amount  due  to  the  judgment  creditor  whicii 
seems  to  be  in  dispute,  belongs  to  this  court,  unless  it  seems  best  to  let  it  go  on 
elsewhere,  as  might  be  the  case  if  the  liens  were  more  than  enough  to  exhaust' 
the  property  leaving  nothing  for  general  creditors,  although  thfs  is  not  always 
controlling  and  is  entirely  optional.  In  re  Keet,  11  A.  B.  R.  117.  A  stay  of 
execution  does  not  interfere  with  the  lien,  as  argued;  it  merely  controls  its 
enforcement,  in  the  interest  of  general  creditors '  where  that  is  deemed  ad- 
visable. Nei.ther  is  there  any  difference  in  this  respect  between  real  and  per- 
sonal property." 

See  also.  In  re  Booth,  2  A.  B.  R.  770,  96  Fed.  943  (D.  C.  Ga.).  See  post,, 
"Summary  Orders  on  Court  Officers  Holding  under  Nullified  Legal  Liens," 
§  1827,  note. 

The  State  Court  will  be  deemed  to  have  custody  of  the  rem,  at  any  rate  where 
it  is  real  estate,  if  a  receiver  has  been  appointed  by  it  although  such  receiver  has 
failed  to  reduce  the  property  to  actual  possession,  or  has  for  a  long  time  neg- 
lected to  take  any  steps  in  reltition  thereto,  Frazier  v.  Southern  Loan  &  Trust 
Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C.  A.  N.  Car.,  reversing  Southern  Loan  &. 
Trust  Co.  V.  Benbow,  3  A.'  B.  R.  9). 

Adverse  Claimant  Himself  Becoming  Bankrupt. — Where  the  adverse  claimant 
himself  becomes  bankrupt  the  bankruptcy  court,  of  course,  obtains  jurisdiction, 
In  re  Rosenberg,  8  A.  B.  R.  624,  116  Fed.  402  (D.  C.  Penn.). 
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order  is  applied  for  the  State  Court  continues  to  retain  jurisdiction  over 
the  res  except  in  the  three  instances  named,  and  the  only  recourse  of  the 
trustee  is  to  get  admitted  as  a  party  into  the  case  in  the  State  Court,  if  per- 
mitted, and  to  litigate  his  rights  there. 

In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  233  (D.  C.  Mo.):  "All  agree  that  the 
court,  State  or  Federal,  which  first  takes  possession  of  the  property,  retains 
the  possession  and  the  jurisdiction.  This  is  elementary,  and  cases  need  not  be 
cited  to  emphasize  the  proposition.  But  the  trustee,  by  counsel,  argues  that  the 
■possession'  does  not  mean  physical  possession.  This  court,  by  any  of  its  offi- 
cers, never  has  had  physical  possession  of  the  property.  And  the  decision  of 
this  question  requires  a  construction  of  the  bankrupt  statute  of  1898.  Counsel 
for  the  trustee  insists  that  the  mere  filing  of  the  petition  in  involuntary  bank- 
ruptcy is  notice  to  the  world,  and  no  other  court  must  interfere  with  any  prop- 
erty then  in  the  possession  of  the  bankrupt,  and  that  any  .subsequent  inter- 
lerence  by  a  Slate  court  is  avoided  and  nullified  by  the  subsequent  adjudication 
of  bankruptcy  of  the  debtor.  I  decline  to  so  hold,  and  for  reasons  which  seem 
to  me  conclusive.  Conflicts  between  courts  over  the  same  property  should  at' 
all  times  be  avoided,  if  possible,  because  at  times  such  conflicts  are  unseemly. 
The  mistake  is  constantly  being  repeated,  and  sometimes  by  lawyers,  by  as- 
serting that  the  United  States  courts  are  greater  and  more  commanding  than 
the  State  courts.  I  cannot  agree  to  .this.  ■  The  State  cotkts  are  courts  of  gen- 
eral jurisdiction,  while  a  Federal  court  is  one  of  limited  jurisdiction.  Of  course 
when  a  Federal  court  once  acquires  jurisdiction,  then  such  jurisdiction  becomes 
complete.  And  it  is  true  that  on  some  questions  the  Federal  courts  have  ex- 
clusive jurisdiction — such  as  in  admiralty  and  other  cases.  Under  some  of  the 
old  bankruptcy  statutes  such  has  been  the  case.  But  it  is  not  so  under  the 
act  of  1898." 

And  this  rule,  in  still  other  cases,  is  held  even  to  apply — at  the  discretion, 
however,  of  the  bankruptcy  court — where  the  suit  is  started  in  the  State 
Court,  after  adjudication.* 

And  this  rule  in  still  other  cases  is  even  held  to  apply  where  the 
trustee  claims  the  liens  involved  are  nullified  by  the  peculiar  provisions  of 
the  Bankruptcy  Act  itself  against  preferences,  both  where  the  cases  are 
started  before  the  bankruptcy  f 

Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432:  "His  rights  would 
be  the  same  whether  presented  to  the  State  or  Federal  court  in  an  action  to 
foreclose,  or  by  way  of  a  claim  made  in  the  bankruptcy  proceedings." 

And  also  where  started  after  the  bankruptcy. 

Heath  v.  Shaffer,  2  A.  B'.  R.  98,  93  Fed.  147  (D.  C.  Iowa):  "He  should  appear 
in  the  State   Court,  and,  by  pleading,  the  adjudication  in  bankruptcy  and  his 

•  4.  In  re  Porter,  6  A.  B.  R.  259,  111  Fed.  892  (D,  C.  Ky.);  In  re  San  Gabriel 
Sanatorium  Co.,  7  A.  B.  R.  206,  109  Fed.  Ill  (C.  C.  A.  Calif.);  Heath  v.  Shaffer, 
2  A.  B.  R.  98,  93  Fed.  647  (D.  C.  Iowa). 

5.  Impliedly,  Furth  v.  Stahl,  10  A.  B.  R.  442  (Pa.  Sup.  Ct.).  Perhaps,  also, 
Marble  Co.  v.  Grant,  14  A.  B.  R.  288,  135  Fed.  322  (C.  C.  A.  Penn.) :  wherein 
the  court  held  that  where  prior  to  the  filing  of  a  petition  against  an  involuntary 
bankrupt  a  creditor  had  brought  an  attachment  suit  in  a  State  court,  to  enforce 
an  asserted  right  in  rem,  under  the  State  law  the  bankruptcy  court  was  with- 
out jurisdiction  of  the  res.  But  in  this  case  it  does  not  appear  whether  the  at- 
tachment suit  was  beeun  within  the  four  months  or  not. 
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appointment  as  trustee,  lay  the  foundation  for  the  protection  of  his  rights.  If 
he  questions  the  jurisdiction  of  the  State  court,  he  can  plead  thereto  in  proper 
form.  If  the  case  be  one  that  is  removable  under  the  provisions  of  the  Judiciary 
Act,  he  can  make  the  requisite  showing.  If  he  does  not  dispute  the  validity  of 
any  lien  asserted  by  the  plaintiff,  he  can  set  up  his  title  and  rights  as  trustee, 
subject  to  the  admitted  lien;  and  the  State  court  will  protect  his  rights  in  the 
premises.  If  he  wishes  to  contest  the  validity  or  extent  of  the  adverse  claim, 
asserted  by  the  plaintiff  in  the  State  court,  he  can  do  so  by  answer  or  cross  bill. 
If,  upon  the  hearing,  the  State  court  holds  and  adjudges  the  plaintiff's  claim 
or  lien  to  be  invalid  and  void  either  at  the  common  law  or  under  the  provisions 
of  the  Bankrupt  Act,  that  court  would,  undoubtedly  order  the  property  to  be 
delivered  to  the  possession  of  the  trustee.  If  the  State  court  holds  and  ad- 
judges the  lien  of  the  plaintiff  to  be  valid,  it  would,  upon  the  proper  showing, 
also  recognize  the  title  and  rights  of  the  trustee,  subject  to  the  lien  of  the 
plaintiff,  and  would  enforce  the  same  according  to  the  true  intent  and  meaning 
of  the  Bankrupt  Act.  In  some  of  the  discussions  had  upon  this  general  sub- 
ject, it  seems  to  be  assumed  that  the  State  courts  cannot  aid  in  carrying  out 
the  general  provisions  of  the  Bankrupt  Act,  and  that  the  trustee  can  only  ap- 
peal to  the  courts  of  bankruptcy  when  seeking  to  secure  ^a  disposition  of  a 
bankrupt's  estate  under  that  act;  but  this  is  a  mistaken  view  of  the  law.  The- 
State  courts,  in  all  proceedings  pending  before  them,  have  the  right  to  apply 
and  enforce  the  provisions  of  the  Bankrupt  Act  in  the  determination  of  the 
questions  at  issue  before  them,  and  can  give  full  protection  to  the  rights  of 
the  trustee.  The  Bankrupt  Act  is  the  law  of  the  land,  and  the  State  courts  have 
full  right  to  enforce  its  mandate  in  all  proceedings  pr'operly  before  them.  Of 
course,  it  is  not  meant  by  this  that  a  State  court  can  adjudge  a  person  to  be 
bankrupt,  or  grant  him  a  discharge,  or  control  the  distribution  of  the  bankrupt's, 
estate;  but  what  is  meant  is  that  in  all  suits  pending  before  them,  wherein  may 
be  involved  a  contest  between  the  trustee  and  a  third  party,  which  depends,  in 
whole  or  in  p?rt,  upon  the  provisions  of  the  Bankrupt  Act,  the  State  courts 
must,  of  necessity  have  full  right  and  jurisdiction  to  apply  and  enforce  the  pro- 
visions of  the  Bankrupt  Act,  not  only  in  deciding  the  question  of  right  at  issue, 
but  in  securing  to  the  parties  the  proper  protection  accorded  to  them  under 
the  act.  Thus,  in  the  proceedings  pending  in  the  State  court,  even  though  the 
court  should  adjudge  the  lien  of  the  mortgage  to  be  valid,  it  would  undoubtedly 
recognize  and  properly  protect  the  right  of  the  trustee  in  the  mortgaged  prop- 
erty, and  in  ordering  a  sale  of  the  property  would  have  due  regard  to  the  rights 
and  equities  of  the  mortgagees  and  the  trustee  alike.  Taking  into  consideration 
the  entire  provisions  of  the  act,  it  clearly  appears  that  it  was  the  intent  of 
Congress  to  utilize  the  State  as  well  as  the  Federal  courts  in  administering  the 
law,  at  least  in  cases  wherein  an  adversary  claim  may  exist  between  the  trustee 
and  third  parties." 

■  And,  in  still  other  cases,  the 'rule  is  broadly  stated  to  be  that  neither  ple- 
nary nor  summary  process  from  the  courts  of  bankruptcy  will  lie  to  stay 
proceedings  in  a  State  Court  nor  to  order  the  surrender  of  property  thereby, 
even  though  possession  has  been  acquired  by  the  State  Court  within  four 
months  of  the  bankruptcy.^ 

§  1583.  Simply  because  Bankruptcy  Court  Preferable  or  Trustee 
Interested,  Not  Sufficient  to  Confer  Jurisdiction. — Simply  because 

6.   In  re  Seebold,  5  A.  B.  R.  358  (C.  C.  A.  La.);  Marble  Co.  v.  Grant,  14  A.  B. 
R.  288.  135  Fed.  322  CC.  C.  A.  Penn.l. 
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the  bankruptcy  Court  can  better  settle  and  adjust  the  rights  of  the  parties, 
is  not  sufficient  to  confer  jurisdiction  on  it  under  the  present  law;'''  nor 
because  the  trustee  is  interested. 

In  re  Greater  Amer.  Exp.,  4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A.  Neb.) :  "The 
■fact  that  a  trustee  in  bankruptcy  may  be  interested  in  the  result  of  a  litigation 
which  is  pending  between  third  parties  in  a  State  court  does  not  entitle  him  to 
liave  the  proceedings  in  such  action  stayed,  as  between  such  third  parties,  and 
to  have  the  controversy  transferred  for  adjudication  to  the  bankrupt  court." 

§  1584.  But  State  Courts  May  Be  Permitted  to  Retain  Jurisdiction 
Where  Better  Suited  to  Adjust  Rights,  Even  'Where  Bankruptcy 
Court  Might  Have  Jurisdiction. — But  it  is  true  the  State  Courts  may  be 
permitted  to  retain  jurisdiction  in  cases  where  the  Bankruptcy  Courts  might 
assume  jurisdiction,  but  do  not  do  so  because  the  rights  of  the  parties  can 
te  better  settled  in  the  State  Courts.* 

Compare,  Hooks  v.  Aldridge,  16  A.  B.  R.  665,  145  Fed.  865  (C.  C.  A.  Tex.): 
"While  it  is  unquestionable  that  the  federal  courts  are  the  final  arbiters  to  settle 
questions  arising  under  the  bankruptcy  laws,  there  are  questions  relating  to 
-comity  and  procedure,  in  the  event  of  conflict  of  opinion  between  the  State 
■courts  and  the  bankruptcy  courts  as  to  the  possession  of  the  bankrupt's  assets, 
-which  remain  unsettled  by  decision  of  the  Supreme  Court.  Whether  the  bank- 
ruptcy courts  should  m^ike  such  orders  as  will  preserve  the  estate,  and  await 
the  final  result  of  the  litigation  in  the  State  court,  or  should  act  on  its  own  opinion 
of  the  want  of  jurisdiction  of  the  State  court,  and  enforce  its  order  to  secure 
the  possession  of  the  property,  is  one  of  the  questions  left  unsettled,  so  far  as 
■we  are  advised,  by  a  decision  of  the  Supreme  Court." 

§  1585.  Replevin  and  Other  Suits  Asserting  Ownership,  Where 
Seizure  Made  First  by  State  Court,  Not  Ataated.^A  replevin  suit  or 
■other  action  brought  under  claim  of  ownership  of  the  property  involved,  in 
which  property  is  seized  .before  the  marshal,  receiver  or  trustee  in  bank- 
Tuptcy  takes  possession,  or  any  restraining  order  is  issued,  is  not  abated; 
and  the  State  Court  retains  jurisdiction.^ 

In  re  Wells.  8  A.  B.  R.  75,  114  Fed.  222  (D.  C.  Mo.):  "The  question  there- 
fore is,  does  the  filing  in  this  court  of  a  petition  in  involuntary  bankruptcy,  of 
itself,  and  before  any  order  is  made  by  this  court,  give  this  court  jurisdiction 
of  all  the  property  then  in  the  possession  of  the  bankrupt,  whether  by  him  owned 
or  not?  And  if  the  bankrupt  then  has  possession  of  the  property,  but  not 
owned  by  him,  or  the  question  of  ownership  is  disputed,  must  the  claimant 
have  the  question  of  ownership  adjudicated  by  this  court,  and  to  the  exclusion 
of  the  State  court,  which  has  taken  possession  of  the  property  for  adjudication? 

"All  agree  that  the  court.  State  or  Federal,  which  first  takes  possession  of 

7.  But  compare  decisions  under  the  law  of  1867,  cited  in  editor's  note  to 
Keegan  v.  King,' 3  A.  B.  R.  79  (D.  C.  Ind.).  . 

8.  See  post,  §  1794,  et  seq.,  subject  of  Bankruptcy  Courts  assuming  jurisdic- 
tion. Also,  see  note  to  Keegan  v.  King,  3  A.  B.  R.  79  (D.  C.  Ind.),  for  deci- 
sions under  law  of  18^67. 

9.  Linstroth  Wagon  Co.  v.  Ballew,  18  A.  B.  R.  28,  149  Fed.  960;  Pub.  Co.  v. 
Hutchinson  Co.,  17  A.  B,  R.  425  (Sup.  Ct.  Mich.);  compare,  inferentially,  In  re 
Ncely,  7  A.  B.  R.  312,  112  Fed.  210  (C.  C.  A.  N.  Y.). 
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.the  property,  retains  the  possession  and  the  jurisdiction.  This  is  elementary, 
and  cases  need  not  be  cited  to  emphasize  the  proposition.  But  the  trustee,  by 
■counsel,  argues  that  the  'possession'  does  not  mean  physical  possession.  This, 
court,  by  any  of  its  officers,  never  has  had  physical  possession  of  the  property. 
And  the  decision  of  this  question  requires  a  construction  of  the  bankrupt  stat- 
ute of  1898.  Counsel  for  the  trustee  insists  that  the  mere  filing  of  the  petition 
in  involuntary  bankruptcy  is  notice  to'  the  world,  and  no  other  court  must  in- 
terfere with  any  property  then  in  the  possession  of  the  bankrupt,  and  that  any 
subsequent  interference  by  a  state  court  is  avoided  and  nullified  by  the  subse- 
•quent  adjudication  of  bankruptcy  of  the  debtor.  I  decline  to  so  hold,  and  for 
reasons  which  seem  to  me  conclusive.  Conflicts  between  courts  over  the  same 
property  should  at  all  times  be  avoided,  if  possible,  because  at  times  such  con- 
flicts are  unseemly.  The  mistake  is  constantly  being  repeated,  and.  sometimes 
hy  lawyers/  of  asserting  that  the  United  States  courts  are  greater  and  more 
commanding  than  the  State  Courts.     I  cannot  agree  to  this." 

Contra,  In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  434,  126  Fed.  875  (D.  C. 
N.  Y.) :  "Moreover,  in  this  case,  in  my  opinion,  no  question  can  arise  which 
is  based  on  the  theory  thdt  the  State  court  first  obtained  jurisdiction.  The  pe- 
tition in  bankruptcy  was  filed  in  this  court  and  notice  of  it  was  given  to  the 
marshal  about  the  time  that  the  marshal  arrived  at  the  bankrupts'  store,  and 
before  the  goods  were  actually  seized  and  taken  away.  Under  the  present 
Bankrupt  Act,  as  under  the  Act  of  1867,  the  filing  of  a  petition  in  bankruptcy 
is  a  caveat  to  all  the  world,  and  in  effect  an  attachment  and  injunction  (Mueller 
V.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224);  and  I  think  that  when  a  petition  is 
filed  before  a  State  court  acts,  the  State  court  cannot,  by  any  subsequent  action, 
claim  to  have  first  taken  possession  of  the  res.  The  fact  that  the  bankruptcy 
court  may  not  have  yet  made  an  adjudication,  and  that  no  receiver  or  trustee 
has  yet  been  appointed,  in  my  opinion,  is  immaterial.  The  bankrupts'  property 
is  within  the  jurisdiction  of  the  bankruptcy  court  as  soon  as  the  petition  is 
filed,  so  far  as  to  prevent  a  State  court  which  subsequently  seizes  the  property 
from  being  held  to  have  first  obtained  exclusive  lurisdiction." 

Also,  contra.  In  re  Hymes  Buggy  &  Implement  Co.,  12  A.  B.  R.  477,  130  Fed. 
977  (D.  C.  Mo.):  "True  it  is  that  the  term  'all-levies'  would  ordinarily  in  prac- 
tice apply  to  a  seizure  under  execution  for  the  collection  of  money  on  a  judg- 
ment. But  looking  at  the  connection  and  the  whole  statute,  it  is  difficult  to 
escape  the  conclusion  that  Congress  employed  the  term  'all  levies'  in  its  most 
comprehensive  sense,  covering  any  and  all  seizures  of  property  of  the  bank- 
rupt within  the  four  months  period,  under  legal  process,  looking  to  the  enforce- 
ment of  claims  against  the  bankrupt  which  would  be  released  by  his  final 
discharge.  Why  nullify  judgments,  attachments,  or  other  liens  'against  a  person 
who  is  insolvent,  at  any  time  within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,'  and  yet  leave  the  claimant  free  to  seize  the 
property  of  the  insolvent  under  replevin  process?"  But  this  case  was  wrongly 
seasoned.  The  assertion  of  ownership  is  not  the  assertion  of  a  lien  on  the 
bankrupt's  property  but  a  denial  that  the  property  is  the  bankrupt's  property; 
and  it  does  not  come  within  the  mischiefs  against  which  the  Bankrupt  Act 
was  directed.  In  this  particular  case  it  appears  the  replevin  suit  was  simply  a 
cover  and  not  the  assertion  of  a  bona  fide  claim  of  ownership.  It  was  really  an 
attempt  to  make  replevin  take  the  place  of  attachment. 

§  1586.  Foreclosure  and  Other  Suits  Not  Themselves  Creating 
Liens  Nullified  by  Bankruptcy,  but  Simply  Enforcing  Liens,  etc.. 
Not  Abated,  Where  Started  before  Bankruptcy  Seizure.- -A  suit:  ia 
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equity,  such  as  a  foreclosure  suit  or  other  legal  proceedings  to  enforce  a  lien 
which  is  itself  not  claimed  to  be  in  contravention  of  the  peculiar  provisions 
of  the  bankruptcy  act  nullifying  liens  obtained  by  legal  proceedings,  where 
such  suit  or  otjier  proceedings  is  instituted  before  the  trustee,  receiver  or 
marshal  takes  actual  possession  or  any  restraining  order  is  issued,  is  not 
abated  and  the  State  Court  retains  jurisdiction.  It  is  not  to  be  transferred 
to  the  bankruptcy  court  simply  because  the  bankruptcy  of  the  mortgagor 
or  debtor  occurs  within  four  months  of  the  commmencement  of  the  fore- 
closure suitjio 

But  compare,  that  such  suits  are  stayed  ipso  facto,  Carpenter  Bros.  v.  O'Con- 
nor, 1  A.  _B.  R.  381,  16  C.  C.  Ohio  526:  "It  is  not  a  case  in  which  there  is 
conflict  of  jurisdiction  as  between  courts  of  co-ordinate  powers  where  you  are 
called  upon  to  determine  which  shall  have  possession  of  the  property.  The 
Court  in  Bankruptcy  has  exclusive  jurisdiction  to  take  and  administer  the  assets 
of  the  bankrupt,  pay  his  debts  in  so  far  as  the  assets  will  pay  them,  and  dis- 
charge him  if  he  is  entitled  to  a  discharge  from  further  payment. 

"The  State  court  cannot  do  this.  It  cannot  determine,  at  the  outset,  whether 
or  not  the  defendant  is  a  bankrupt,  nor  can  it  discharge  him  from  the  further 
payment  of  his  debts  after  his  property  has  been  exhausted.  So  that  it  is  a  mis- 
taken idea  to  say  that  the  State  court  and  the  Covirt  in  Bankruptcy  are  co- 
ordinate courts,  each  having  jurisdiction  over  the  subject  matter.  The  State 
court  has  nothing  to  do  with  the  proceedings  in  bankruptcy. 

"The  order  of  procedure  in  this  case  should  be  under  the  statute  as  follows: 
When  the  petition  in  bankruptcy  was  filed  by  the  defendant,  all  proceedings  ir» 
the  State  court  should  stop.  In  other  words,  in  the  language  of  the  Bankrupt 
Act  as  contained  in  §  11,  'The  proceedings  shall  be  stayed.'  This  is  mandatory. 
.The  State  court  has  no  right  to  proceed  further  in  an  action  there  pending  until 
the  petition  in  bankruptcy  has  been  adjudicated.  When  that  has  been  done, 
the  case  may  be  further  stayed  in  the  State  court  at  its  discretion." 

10.  Eyster  v.  GafI,  91  U.  S.  521,  quoted  supra.  In  re  Greater  American  Ex- 
position, 4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A.  Tenn.);  quoted  supra.  See  note 
to  Keegan  v.  King,  -3  A.  B.  R.  79,  96  Fed.  758,  for  cases  under  law  of  1867. 
Contra,  In  re  Sabine,  1  A..  B.  R.  315  (Ref.  N.  Y.). 

Contra,  In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.).     But  in  this  case 

the  receivership  operated  more  broadly  than  merely  to  take  custody  over  the 

property   under   the    mortgage    sought    to    be    foreclosed;    it    operated    also   to 

sequestrate  other  property  for  the  benefit  of  the  mortgagee,  and  to  such  extent 

■  was  voidable  under  §  67  "f." 

Contra,  see  note  to  Taylor  v.  Taylor,  4  A.  B.  R.  211  (N.  J.  Ch.).  In  re  Hollo- 
way,  1  A.  B.  R.  659,  93  Fed.  638  (D.  C.  Ky.).  But  in  this  case  the  court  seems 
to  consider  it  a  matter  of  discretion. 

Reed  v.  Equitable  Trust  Co.,  8  A.  B.  R.  242  (Sup.  Ct.  Ga.):  "Unless  the 
lienholder  prove  his  claim  as  a  creditor  in  the  bankruptcy  proceedings." 

Obiter,  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A: 
Ohio).  Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  29  (C.  C.  A.  Ga.):  In  this 
case  a  receiver  had  been  appointed  in  the  State  court  to  take  charge  of  the 
mortgaged  property  and  also  of  all  other  property  of  the  debtor,  the  petition 
being  framed  so  that  it  stated  a  case  not  only  for  throwing  the  debtor  into 
insolvency  under  the  State  Insolvency  Laws  (as  was  its  manifest  object),  but 
also  for  merely  foreclosing  the  mortgage.  The  court  held  that  the  mortgaged 
property  should  rems.in  in  the  hands  of  the  receiver  and  the  trustee  be  required 
to  intervene  and  to  apply  first  to  the  State  Court.  To  same  effect,  analogously, 
In  re  Chapman,  3  A.  B.  R.  607,  99  Fed.  395  (D.  C.  Ga.). 

Heller  v-.  LeRoy,  12  A.  B.  R.  733,  179  N.  Y.  369.  This  was  an  equitable  action 
instituted  to  enforce  a  judgment  lien  acquired  more  than  four  months  prior  Lo- 
bankruptcy  wherein  also  fraudulent  conveyances  interfering  with  the  lien  were 
sought  to  be  set  aside.     Also,  see  ante,  §  1444. 
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Nor  even  where  the  foreclosure  suit  is  not  instituted  until  after  adjudica- 
tion of  the  mortgagor  as  bankrupt ;"  nor  even  where  not  instituted  until 
after  discharge. 12 

Foreclosure  by  sale,  under  power  of  sale,  is  equally  protected  with  that 
by  suit.i* 

And  the  State  Court's  jurisdiction  will  not  be  divested  even  though  the 
Uen  or  transfer  therein  involved  (but  not  the  lien  of  the  suit  itself)  is 
claimed  by  the  trustee  to  be  in  violation  of  the  bankruptcy  provisions  rela- 
tive to  voidable  preferences. 1* 

And  if  the  suit  is  a  foreclosure  suit  with  incidental  prayer  appropriate 
to  insolvency  proceedings,  the  state  court  is  not  divested  of  jurisdiction, 
the  prayer  for  general  insolvency  relief  being  disregarded. 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A..  Ga.): 
"The  Insolvent  Traders'  Act,  before  it  was  superseded,  must  have  been  put  in 
operation  at  the  suit  of  "unsecured"  creditors.  Code  Ga.  1895,  §  2716;  Cracker 
Go.  V.  Brooke,  91  Ga.  243,  18  S.  E.  136.  The  appointment  of  a  receiver  is  a 
jurisdiction  often  exercised  by  equity  courts  in  foreclosure  suits.  The  In- 
solvent Traders'  Law  provides  for  a  proceeding  against  insolvents  only,  and  the 
petition  alleges  that  the  defendant  therein  is  insolvent;  but  that  allegation  is 
proper,  if  not  necessary,  to  obtain  a  receiver  in  a  foreclosure  suit.  So  of  all  the 
averments  as  to  the  business  embarrassments  of  the  defendant  in  the  petition. 
They  are  usual  in  bills  seeking  the  appointment  of  a  receiver.  It  is  true  that 
the  petition  contains  other  averments  that  are  unnecessary  and  unusual  in  a 
foreclosure  suit,  such  as  demand  and  refusal  to  pay,  that  the  petition  is  for 
the  benefit  of  the  petitioner  and  other  creditors,  etc.  These  and  other  averments 
t.how  that  the  pleader  had  in  view  the  Insolvent  Traders'  Law." 

Obiter,  Merry  v.  Jones,  11  A.  B.  R.  625   (Ga.  Sup.   Ct):     "Where  the  main" 
purpose  of  the  suit  is  to  foreclose  a  mortgage,  and  there  is  also  an  incidental 
prayer  for  relief  appropriate  to  insolvency  proceedings,  a  receiver's  possession 
thereunder  will  not  be  affected  by  a,  subsequent  adjudication  in  bankruptcy.'' 

But  if  the  proceedings  are  in  reality  insolvency  proceedings  with  merely 
incidental  prayer  for  foreclosure,  the  jurisdiction  is  divested. 

Merry  v.  Jones,  11  A.  B.  R.  625  (Sup.  Ct.  Ga.):  "But  where  the  main  pur- 
pose of  the  petition  is  to  obtain  relief  appropriate  only  in  insolvency  proceed- 
ings, the  fact  that  a  mortgage  may  be  foreclosed  as  an  incident  therein  will  not 
save  the  case  from  the  nullifying  effect  of  bankruptcy  on  pending  State  in- 
solvency proceedings." 

And  a  suit  in  equity  to  enforce  any  other  valid  right  than  a  lien  will  not 
be  interfered  with.^^ 

11.  In  re  San  Gabriel  Sanitorium  Co.,  7  A.  B.  R.  206,  111  Fed.  892  (C.  C.  A. 
Calif.,  reversing,  on  rehearing,  its  own  decision,  4  A.  B.  R.  197) ;  In  re  Porter, 
6  A.  B.  R.  259,  109  Fed.  Ill  (D.  C.  Ky.) ;  Heath  v.  Shaffer,  3  A.  B.  R.  98,  93  Fed. 
647  (D.  C.  Iowa). 

12.  Evans  v.  Rounsaville,  8  A.  B.  R.  236,  115  Ga.  684. 

13.  Harvey  v.  Smith,  7  A.  B.  R.  497  (Sup.  Jud.  Ct.  Mass.). 

14.  Furth  V.  Stahl,  10  A.  B.  R.  443,  205  Penn.  439  (Sup.  Ct.  Penn.);  Savings 
Bk.  V.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432. 

15.  Compare,  analogously.  In  re  English,  11  A.  B.  R.  674,  127  Fed.  940  (C. 
C.  A.  N.  Y.). 
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§  1587.  Custody  of  State  Court  Preserved  in  Part,  and  in  Part 
Superseded. — If  the  suit  is  a  foreclosure  suit,  or  other  suit  in  equity,  not 
creating  the  lien,  but  simply  enforcing  it;  but  the  receiver  appointed  therein 
does  more  than  simply  conserve  the  assets  subject  to  the  lien,  and  seizes 
other  assets,  although  doing  so  by  authority  of  the  State  law,  the  possession 
of  the  State  Court  will  be  protected  as  to  the  assets  covered  by  the  lien  but 
will  be  superseded  as  to  the  remainder.  ^^ 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A.  Ga.) : 
"A  receiver  or  trustee,  when  appointed  in  the  bankruptcy  proceedings,  while  not 
entitled  to  the  mortgaged  property,  will  be  entitled  to  any  excess  arising  from 
the  foreclosure,  sale,  when  made  by  order  of  the  State  court  after  the  payment 
of  the  mortgages  and  costs  of  foreclosure.  He  will  also  be  entitled,  when 
appointed,  to  the  possession  of  the  choses  in  action  and  the  other  property  in 
the  hands  of  the  State  court's  receiver  which  is  not  covered  by  the  mortgages. 
The  bankrupt  law  is  equally  binding  on  the  State  and  the  Federal  court,  and  we 
cannot  doubt  that  the  former  will,  on  proper  application  give  full  effect  to  it. 
Where  assets  are  in  the  hands  of  the  receiver  of  one  court  -s^hich  legally  and 
equitably  belong  to  the  trustee  or  receiver  appointed  by  another  court,  comity 
lequires,  as  a  general  rule,  that  application  should  be  made  for  a  proper  order 
to  the  former  court,  whose  officer  has  possession  of  the  property.  This  rule 
IS  reciprocal  between  the  Federal  and  State  courts,  each  respecting  the  pos- 
session of  the  other." 

Likewise,  if  the  attachment  suit  operates  to  do  more  than  enforce  a  lien 
obtained  before  the  four  months'  period,  the  state  court's  custody  will  be 
superseded  as  to  the  remainder. 

§  1588.  Attachments  Obtained  Prior  to  Four  Months,  Not  Abated. 

— Where  an  attachment  lien  is  obtained  more  than  four  months  prior  to 
bankruptcy,  the  attaching  creditor  should  be  allowed  to  prosecute  his  action 
to  judgment  and  sale,  after  the  bankruptcy." 

§  1589.  Landlord's  Levy.— Seizure,  under  state  statute,  by  levy  of  ex- 
ecution by  a  landlord,  upon  goods  found  on  the  premises,  will  not  be  suffi- 
cient ground  for  ordering  surrender  of  the  property  levied  on:  the  state 
court  will  not  be  superseded. '^ 

16.  Obiter,  inferentially,  In  re  Kavanaugh,  3  A.  B.  R.  833,  99  Fed.  928  (D.  C, 
Ky  )  •  contra,  impliedly,  and  that  it  is  superseded  altogether,  see,  In  re  Knight, 
11  A.  B.  R.  1,  125  Fed.  35,  (D.  C.  Ky.).  .  j.  . 

If  the  lienholder  proves*  his  demand  in  the  bankruptcy  proceedmgs,  it  wouUJ 
oerhaps  amount  to  a  waiver  of  his  rights  to  insist  on  continuing  the  fore- 
closure suit  in  the  State  Court.     Reed  v.  Equitable  Trust  Co.,  8  A.  B.  R.  243, 

But  if  no  seizure  nor  sequestration  of  property  in  the  suit  in  the  State  Court 
is  made  until  after  the  bankruptcy  court  has  assumed  jurisdiction  the  property 
must  be  turned  over  to  the  bankruptcy  court.  Carpenter  Bros.  v.  O'Connor,  1 
A   B    R.  381  (Ohio  C.  C).     See  post,  §  1600.    ,_    ^    ^  ,.^,    ^ 

17'  In  re  Snell,  11  A.  B.  R.  35,  125  Fed.  154  (D.  C.  Calif.);  In  re  Beaver  Coal 
Co  '7  A  B  R  542,  113  Fed.  889  (C.  C.  A.  O-e.).  See  ante,  Liens  by  Legal 
Proceedings  within  Four  Months,  Nullified  by  Bankruptcy,"  §  1439,  et  seq. 

18.   In  re  Seebold,  5  A.  B.  R,  358,  105  Fed.  910  (C.  C.  A.  La.). 
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§  1590.  Partnership  Dissolution  Suits. — Suits  for  dissolution  of  part- 
:nership  instituted  more  than  four  months  before  bankruptcy  will  not  be 
disturbed  ;i^  even  where  the  court  decrees  therein  that  a  previous  transfer 
by  the  firm  of  one-half  of  the  firm  assets  to  pay  a  debt,  is  valid  and  free 
irom  the  claims  of  the  remaining  partnership  creditors'. 20 

But  the  state  court  must  not  go  further  and  attempt  to  distribute  the 
surplus  among  the  particular  creditors  interested  in  the  suit,  but  must  turn 
it,  over  to  the  trustee  in  bankruptcy  of  the  partnership,  if  the  order  of  dis- 
tribution is  asked  for  within  four  months  of  the  bankruptcy.^^ 

And  if  they  operate  to  create  liens  or  priority  claims  different  from  those 
prescribed  by  the  Bankruptcy  Act  itself,  and  such  hens  or  priorities  are 
created  within  the  four  months,  then  the  jurisdiction  of  the  State  court 
may  be  divested.^^ 

§  1591.  Fraudulent  Conveyance  Suits  Instituted  before  Pour 
Months. — Suits  to  set  aside  fraudulent  conveyances  instituted  more  than 
four  months  preceding  the  bankruptcy  may  not  be  enjoined,  nor  may  the 
property  be  ordered  turned  over  to  the  trustee  in  bankruptcy.^^ 

§  1592.  Fraudulent  Conveyance  Suit  within  Four  Months  in  Aid 
of  Levy  Made  before  Pour  Months,  Not  Abated. — And  a  suit  in  equity 
institiited  within  the  four  months'  period  to  enforce  a  judgment  lien  created 
before  the  four  months'  period  will  not  be  superseded  because  of  the  cred- 
itor's seeking  therein  to  set  aside  a  fraudulent  convey auce  that  interferes 
with  the  enforcement  of  his  judgment  lien,  the  lien  itself  being  acquired  be- 
fore the  four  months  and  the  fraudulent  conveyance  suit  being  simply  an 
incident  to  the  enforcement  of  the  lien.^* 

§  1593.  Creditors'  Bills  Instituted  before  Four  Months.— Credit- 
ors' bills  instituted  more  than  four  months  preceding  the.  debtor's  bank- 
ruptcy  are  not  abated.^^ 

19.  In  re  Price,  1  A.  B.  R.  606,  93  Fed.  987  (D.  C.  N:  Y.) ;  In  re  English,  11 
A..  B.  R.  674,  127  Fed.  940  (C.  C.  A.  N.  Y.).  But  compare,  contra,  if  within  the 
four  months,  Wilson  v.  Parr,  8  A.  B.  R.  234,  115  Ga.  6.29. 

20.  In  re  English,  11  R.  B.  R.  674,  127  Fed.  940  (C.  C.  A.,  reversing,  on  other 
grounds,  10  A.  B.  R.  133). 

21.  In  re  English,  11  A.  B.  R.  674,  127  Fed.  940  (C.  C.  A.  N.  Y.,  reversing  10 

A.  B.  R.  133). 

22.  Mather  v.  Coe,  1  A.  B.  R.  504,  93  Fed.  333  (D.  C.  Ohio). 

23.  Pickens  v.  Dent,  9  A.  B.  R.  47,  187  U.  S.  177;  Nat'l  Bk.  of  Republic  v. 
Hobbsi  9  A.  B.  R.  190,  118  Fed.  626  (U.  S.  C.  C.  Ga.);  In  re  Meyers  &  Co.,  1  A. 

B.  R.  347  (Ref.  N.  Y.);  In  re  Kavanaugh,  3  A.  B.  R.  832,  99  Fed.  928  (D.  C.  Ky.). 

24.  Hiller  v.  LeRoy,  12  A.  B.  R.  733,  179  N.  Y.  369. 

25.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165:  The  Supreme  Court  held 
in  this  case  that  the  plaintiff  in  a  judgment  creditor's  action  commenced  more 
than  four  months  prior  to  the  filing  of  the  judgment  creditor's  petition  in  bank- 
ruptcy acquires  a  lien  upon  the  equitable  assets  of  the  bankrupt  which  is  su- 
perior to  the  title  of  his  trustee  in  bankruptcy  thereto. 

In  re  Meyers  &  Co.,  1  A.  B.  R.  347  (Ref.  N.  Y.).  Frazier  v.  Southern  Loan  & 
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§  1594.  Assignments  and  Receiverships  Created  before  Four 
Months. — Assignments  and  Receiverships  instituted  more  than  four 
months   preceding  bankruptcy,  are  not   affected.^^ 

In  re  Carver  &  Co.,  7  A.  B.  R.  539,  113  Fed.  128  (D.  C.  N.  Oar.) :  "The  Act 
of  Congress  was  not  invoked  by  the  filing  of  a  petition  in  bankruptcy  until 
more  than  four  months  after  such  assignment  was  made  and  the  estate  partly 
distributed  in  pursuance  thereof.  The  assignment  thus  becomes  valid  and 
whatever  was  done  under  its  provisions  is  also  valid." 

§  1595.  Administrators,  etc.,  Where  Bankrupt  Owns  Interest  in 
Estate,  Not  Disturbed. — Administrators  and  executors  under  orders  of 
court  in  possession  of  property  at  the  time  of  bankruptcy,  in  which  the 
bankrupt  has  an  interest,  may  not  be  disturbed. ^'^ 

§  1596.  Trustee's  Intervention  in  State  Court  Proceedings  Does 
Not  Oust  State  Court. — The  trustee  in  bankruptcy,  by  intervening  in  an- 
action  to  enforce  a  specific  lien  upon  an  insolvent's  assets,  in  a  State  Court, 
does  not  thereby  oust  the  State  Court  of  jurisdiction.^* 

§  1597.  State  Courts  Administer  Bankrupt  Law  and  Trustee,  In- 
tervening, Not  Confined  to  Rights  Accorded  by  State  Law. — The 

Bankrupt  Act  is  equally  binding  on  State  and  Federal  Courts,  and  where 
the  trustee  has  intervened  in  a  State  Court  proceeding,  he  is  not  confined  to 
the  rights  accorded  by  State  law  in  the  absence  of  bankruptcy  but  may 
urge  rights  and  defenses  given  by  the  Bankrupt  Act;  it  being  simply  as  to 
the  forum  and  not  as  to  the  rights  that  he  is  relegated  to  the  State  court.^* 

Carling  v.  Seymour  Lbr.  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.) :  "The 
laws  of  the  United  States  being  equally  binding  on  all  the  courts,  we  cannot 
assume  that  the  State  court  would  refuse  to  administer  them.  We  are  not 
now  called  on  to  decide  what  course  should  be  taken  in  the  event  of  a  dis- 
regard of  the  Bankrupt  Law  by  the  State  court." 

§  1598.  Bankruptcy  Court  May  Enjoin  to  Permit  Intervening  of 
Trustee. — But  the  bankruptcy  court  may  restrain  the  state  court  long 

Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C.  A.  N.  Car.,  reversing  In  re  Benbow 
(Southern  Loan  &  Trust  Co.  v.  Benbow),  3  A.  B.  R.  9,  96  Fed.  514),  quoted 
supra.  Nat'l  Bk.  v.  Moses,  11  A.  B.  R.  772  (Sup.  Ct.  N.  Y.) ;  In  re  Kavanaugh, 
3  A.  B.  R.  832,  99  Fed.  928  (D.  C.  Ky.);  Taylor  v.  Taylor,  4  A.  B.  R.  211,  45  Atl. 
440  (N.  J.  Ch.);  In  re  Heckman,  15  A.  B.  R.  500,  140  Fed.  859  (C.  C.  A.  Wash.); 
inferentially,  Nat'l  Bk.  of  the  Republic  v.  Hobbs,  9  A.  B.  R.  190,  118  Fed.  626 
(U.  S.  C.  C.  Ga.). 

26.  In  re  Price  &  Co.,  1  A.  B.  R.  606,  92  Fed.  987  (D.  C.  N.  Y.),  which  was  a 
receivership  to  wind  up  a  partnership.  In  re  Kavanaugh,  3  A.  B.  R.  832,  99 
Fed.  928  (D.  C.  Ky.).     See  post,  §  1607. 

87.  In  re  Pierce,  4  A.  B.  R.  489,  102  Fed.  977  (D.  C.  Wash.);  compare.  White 
V   Thompson,  9  A.  B.  R.  653,  119  Fed.  868  (C.  C.  A.  Ala.). 

28.  DesMoines  Bk.  v.  Morgan  Jewelry  Co.,  12  A,  B.  R.  781,  123  Iowa  432. 

29.  Heath  v.  Schafier,  2  A.  B.  R.  102,  93  Fed.  647  (D.  C.  Iowa).  See  post, 
§  1687.  DesMoines  Bk.  v.  Morgan  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432, 
quoted  supra,  §  1582. 
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enough  to  enable  a  trustee  to  be  elected,  and  for  him  to  intervene  to  pro- 
tect the  creditors'  rights.*" 

Division  1. 

First  Exception  'To  Rule  That  State  Court  Retains  Jurisdiction  ie 
First  to  Obtain  it  :  Nui,i,ieied  Legal  Liens. 

§  1599.  First  Exception  to  Rule  That  State  Court  Retains  Juris - 
tlicton  if  First  Obtaining  Possession.— To  the  rule  that  the  State  Court 
will  retain  jurisdiction  if  it  is  the  first  to  obtain  custody  of  the  property, 
there  are  three  exceptions :  First,  where  the  possession  of  the  State  Court 
has  itself  created  a  lien  by  legal  proceedings  within  four  months  of  the 
bankruptcy,  whilst  the  debtor  was  insolvent;  second,  where  a  receiver,  as- 
signee or  trustee  appointed  by  the  State  Court  within  four  months  of  the 
bankruptcy,  is  in  possession;  third,  where  the  possession  is  under  State  In- 
solvency proceedings  that  are  superseded  by  the  Bankrupt  Act. 

First  exception:  Where  the  possession  of  the  state  court  has  cre- 
ated a  lien  by  legal  proceedings  within  four  months  of  the  bank- 
ruptcy and  while  the  debtor  is  insolvent,  the  State  court  does  not 
retain  jurisdiction;  but  the  property  affected  must  be  surrendered 
to  the  bankruptcy  court. 

This  is  so  for  the  reason  that  the  Hen  thus  created  is  itself  null  and 
void,  and  being  created  by  the  legal  proceedings  the  legal  proceedings  them- 
selves are  null  and  void  and  fall  to  the  ground.  This  exception,  then,  does 
no  real  violence  to  the  principle  that  the  court  first  obtaining  jurisdiction  of 
the  res  retains  jurisdiction. 

§  160D.  Same  Subject  Discussed,  Ante,  "Liens  by  Legal  Proceed- 
ings Nullified  by  Bankruptcy." — The  nature  of  §  67  "f"  nullifying  such 
liens,  and  the  elements  that  must  be  in  attendance  in  order  that  the  lien  be 
nullified,  and  the  limitations  of  the  rule,  are  fully  expounded  ante,  under  the 
subject  of  "Liens  by  Legal  Proceedings  Nullified  by  Bankruptcy ;"  as  are 
also  the  general  rules  as  to  procedure  in  obtaining  surrender  of  such  prop- 
erty to  the  trustee.*  1 

Thus,  if  a  creditor  has  attached  property  of  an  insolvent  debtor  and, 
within  four  months  thereafter,  a  bankruptcy  petition  is  filed  by  or  against 
the  debtor  and  the  debtor  adjudged  bankrupt,  the  attachment  proceedings, 
as  already  noted,  are  nullified,  and  the  sheriff  or  constable  may  be  required 
to  surrender  possession  of  the  property;  although,  of  course,  nothing  pre- 
vents the  suit  from  continuing  to  its  finish  to  a  judgment  in  personam 
against  the  debtor,  if  the  debtor  himself  does  not  stay  it.     But  as  to  the 

30.  In  re  Klein,  3  A.  B.  R.  174,  97  Fed.  31  (D.  C.  Ills.).  Obiter,  Carling  v. 
Seymour  Lumber  Co.,  8  A.  B.  R.  41,  113  Fed.  438   (C.  C.  A.  Ga.). 

31.  See  also,  subject  of  "Summary  Orders  on  Custodians  and  Court  Officers 
in  Possession."  S  1830. 
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property,  the  bankruptcy,  court  seizes  possession  of  it,  and  wholly  supersedes 
the  State  Court  in  it  administration.^^ 

It  is  to  be  borne  in  mind,  also,  that  the  bankruptcy  must  have  occurred 
within  four  months  of  the  levying  of  the  attachment  or  other  creation  of  the 
legal  lien,  else  the  legal  proceedings  are  not  made  null  nor  void  i^^  and  the 
only  thing  the  trustee  can  do  in  case  it  comes  later  than  four  months  there- 
after, is  to  get  admitted  to  the  proceedings  of  the  State  Court,  as  a  party,. 
and  to  litigate  his  rights  there,  being  content  with  whatever  the  State  Court 
may  say  is  his  rightful  share  of  the  proceeds. 

Thus,  also,  where  the  suit  is  in  part  a  mere  foreclosure  suit  or  other  suit 
to  realize  upon  a  valid  pre-existing  lien  and  in  part  creates  a  lien  by  legal 
proceedings  upon  other  assets  of  the  insolvent  during  the  four  months'' 
period,  the  jurisdiction  of  the  State  Court  will  be  protected  as  to  the  first 
part  and  be  superseded  as  to  the  latter  part.^* 

Thus,  also,  until  the  adjudication  in  bankruptcy  takes  place  the  legal  pro- 
ceedings are  not  superseded  and  a  court  officer  in  possession  of  assets  may 
not  be  proceeded  against  summarily.  It  may  occur  that  the  legal  lien  may 
never  be  rendered  void.^^ 

But  when  the  adjudication  does  take  place,  the  nullity  and  invalidity  re- 
late back  to  the  date  of  the  levy  or  seizure  by  legal  proceedings,  and  the 
State  Court  is  superseded.^® 

§  1601.  When  Lien  Nullified  Property  Rfecoverable  by  Summary 
Order. — When  the  lien  is  nullified,  the  property  affected  by  it  is  recoverable 
by  summary  order.^^ 

Division  2. 

Second  Exception  Geneeai,  Assignments,  Receiverships,  etc.,  Nui<- 
LiEiED  BY  Bankruptcy. 

§  1602.  Second  Exception  to  Rule  That  State  Court  Retains  Juris- 
diction if  First  Obtaining  Custody. — The  second  exception  to  the  rule 

32.  See  ante,  §§  1448,  1449. 

33.  See  ante,  §  1439. 

34.  See  ante,  §  1587. 

For  a  case  where  the  court  refused  to  enjoin  execution  sale,  where  levy  was- 
made  within  four  months  on  judgment  obtained  several  years  beforehand,  rele- 
gating the  parties  to  the  State  Court  for  action  on  the  ground  of  comity,  see- 
In  re  Shoemaker,  7  A.  B.  R.  437,  112  Fed.  648  (D.  C.  Va.). 

For  a  case  where  the  Circuit  Court  of  Appeals  reversed  the  District  Court  and 
refused  to  stay  an  attachment  case  and  relegated  the  parties  to  the  State  court 
on  the  ground  of  prior  possession  of  the  res,  see  Marble  Co.  v.  Grant,  14  A.  B. 
R.  288,  135  Fed.  322  (C.  C.  A.  Penn.). 

But  attachment  suits  in  Pennsylvania,  it  is  understood,  may  be  used  to  assert 
title  or  ownership  in  the  .res;  in  such  cases  such  ruling  would  not  be  contrary 
to  the  main  proposition. 

35.  See  post,  §  1609;  "Summary  Orders  on  Court  Officers,"  §  1828. 

36.  See  ante,  §  1467. 

37.  Apparently,  In  re  McCartney,  6  A.  B.  R.  368,  109  Fed.  629  (D.  C.  Wis.). 
See   ante,  §  1471,  et  seq.;  post,  "Summary   Orders   on  Custodians  and  Court 

Oificers,"  §  1830,  et  seq.  / 
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that  the  State  Court  retains  jurisdiction  if  it  first  obtains  the  custody  of 
.  the  property  involved  is  where  the  property  at  the  time  of  the  Bank- 
ruptcy is  in  the  possession  of  an  assignee  for  the  benefit  of  cred- 
itors or  of  a  receiver  or  trustee  appointed  outside  of  bankruptcy, 
where  the  assignment,  receivership  or  trusteeship  is  created  within 
the  four  months  preceding  the  filing  of  the  bankruptcy  petition,  in 
which  event,  upon  the  adjudication  in  bankruptcy  occurring,  the 
Bankruptcy  Court  supersedes  the  insolvency  court  and  the  court 
appointing  the  assignee,  receiver  or  trustee  and  takes  over  the 
property  involved  for  administration  in  Bankruptcy.^* 

Randolph  v.  Scruggs,  10  A.  B.  R.  1,  190  U.  S.  533:  "It  is  admitted  that  a 
general  assignment  for  the  benefit  of  creditors  made  within  four  months  from 
Ihe  filing  of  a  petition  in  bankruptcy,  is  void  as  against  a  trustee  in  bankruptcy, 
so  far  as  it  interferes  with  his  administering  the  property  assigned.  This  could 
not  be  denied." 

§  1603.  Basis  of  Superseding  Custody  of  Assignee  and  Receiver. 

— The  rule  that  the  bankruptcy  court  supersedes  the  custody  of  the  State 

38.  Compare,  "General  Assignments,  Receiverships  and  Trusteeships  as  Acts 
of  Bankruptcy,"  ante,  §  14'4,  et  seq.  Compare  "General  Assignments  and  Re- 
ceiverships held  to  amount  to  State  Insolvency  Laws,"  post,  §  1634,  division  3, 
this  chapter. 

The  following  cases  were  receivership  and  assignment  cases,  to  be  sure,  but 
were  held  in  many  instances  to  amount  to  State  Bankruptcy  or  State  Insol- 
vency proceedings,  hence  in  many  of  these  cases  the  superseding  of  the  State 
Court's  custody  is  to  be  based  on  entirely  different  principles,  the  principles 
discussed  in  division  3  of  chapter  XXXII: 

In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86,  114  Fed.  860  (D.  C.  Md.);  In  re 
Lengert  Wagon  Co.,  6  A.  B.  R.  536,  110  Fed.  927  (D.  C.  N.  Y.) ;  obiter.  In  re 
Kersten,  6  A.'B.  R.  516,  110  Fed.  929  (D.  C.  Wis.);  Mauran  v.  Carpet  Lining 
Co.;  6  A.  B.  R.  734  (Sup.  Ct.  R.  I.). 

Compare,  as  being  act  of  Bankruptcy,  In  re  Milbury  Co.,  11  A.  B.  R.  523  (D. 
C.  N.  Y.).  Compare,  apparently  to  same  effect.  In  re  Watts,  10  A.  B.  R.  113, 
190  U.  S.  In  re  Smith  &  Dodson,  3  A.  B.  R.  9  (D.  C.  Ind.);  apparent  instance, 
In  re  Etheridge  Furn.  Co.,  1  A.  B.  R.  115,  92  Fed.  329  (D.  C.  Ky.);  apparent 
instance.  In  re  McKee,  1  A.  B.  R.  311  (Jefferson  County  Ct.  Ky.) ;  In  re  Curtis, 

1  A  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.),  which  was  an  assignment  case.  In  re 
Gutwillig,  1  A.  B.  R.  388,  92  Fed.  337  (C.  C.  A.  N.  Y.,  affirming  1  A.  B.  R.  78, 
reasoning  approved  in  Lea  v.  West,  174  U.  S.  590,  2  A.  B.  R.  463);  David  v. 
Bohle,  1  A.  B.  R.  412,  92  Fed.  325  (C.  C.  A.  Mo.,  affirming  In  re  Sievers,  1  A. 
B  R  117);  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C.  N.  Y.,  affirmed  sub 
nom.  Davis  v.  Bohle,  1  A.  B.  R.  412,  92  Fed.  325  (C.  C.  A.  Mo.);  In  re  Gray,  3 
A  B  'R  647  (N.  Y.  Sup.  Ct.);  impliedly.  In  re  Thompson,  11  A.  B.  R.  720,  128 
Fed  575  (C.  C.  A.  N.  Y.);  In  re  Knight,  11  A.  B.  R.  1,  135  Fed.  25  (D.  C.  Ky.); 
In  re  Watts,  10  A.  B.  R.  113,  190  U.  S.  1. 

In  re  Brown,  1  A.  B.  R.  110,  91  Fed.  358  (D.  C.  Ore.) :  "Nor  can  the  fact  that 
the  property  is  in  the  hands  of  a  receiver,  in  a  suit  to  set  aside  an  alleged 
fraudulent  conveyance,  affect  the  question.  The  immunity  which  the  prior 
conveyance  has,  under  the  Bankrupt  Act,  does  not  extend  to  the  legal  custody 
taken  in  a  suit  to  cancel  the  conveyance,  the  property  having  in  the  meantime 
been  voluntarily  restored  by  the  fraudulent  grantee  to  the  bankrupt." 

Obiter,  In  re  Hirose,  12  A.  B.  R.  154  (D.  C.  Hawaii);  inferentially  and  obiter, 
In  re  Romano.w,  1  A.  B.  R.  461,  92  Fed.  510  (D.  C.  Mass.);  In  re  Fellerath,  3 
A.  B.  R.  40,  95  Fed.  121  (D.  C.  Ohio):  obiter,  Leidi^h  Carriage  Co.  v.  Stengel, 

2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A.  Ohio);  In  re  Etheridge  Furn.  Co.,  1  A.  B. 
R.  115,  92  Fed.  329  (D.  C.  Ky.). 
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Couft  in  cases  of  assignments,  i-eceiverships,  etc.,  created  within  the  four 
months  period,  is  said  to  have  for  its  basis  the  necessary  implication  arising  • 
from  such  assignments  and  receiverships  being  specifically  declared  to  be 
acts  of  bankruptcy.  Since  they  operate — if  allowed  to  stand — to  take  away 
the  very  fruits  of  the  adjudication  itself  and  to  render  the  adjudication 
purposeless,  the  necessary  implication  arises,  it  is  said,  that  the  assignments 
and  receiverships  themselves  become  void. 

Obiter,  Randolph  v.  Scruggs,  10  A.  B.  R.  3,  190  U.  S.  533:  "It  is  admitted 
that  a  general  assignment  for  the  benefit  of  creditors,  made  within  four  months 
from  the  filing  of  a  petition  in  bankruptcy,  is  void  as  against  a  trustee  in  bank- 
ruptcy, so  far  as  it  interferes  with  his  administering  the  property  assigned.  This 
could  not  be  denied.  West  Co.  z/.  Lea  Bros.,  174  U.  S.  590,  595,  S  Am.  B.  R.  463, 
43  L.  Ed.  1098,  1099,  Boese  v.  King,  108  U.  S.  379,  385,  27  L.  Ed.  760,  762; 
Bryan  v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  45  L.  Ed.  814.  It  hardly 
is  necessary  to  discuss  whether  such  an  assignment  should  be  held  to  be  em- 
braced in  the  express  avoidance  of  conveyances  made  with  intent  to  hinder, 
delay,  or  defrsud  creditors  in  §  67e  of  the  Bankruptcy  Law.  *  *  *  It  is 
possible  to  say  that  constructively  a  general  assignment  falls  under  that  descrip- 
tion. *  *  *  One  ground  for  such  a  construction  would  be  that  making  the 
assignment  is  declared  an  act  of  bankruptcy  by  §  3.  As  it  could  not  have  been 
intended  that  the  very  conveyance  which  warranted  putting  the  grantor  into 
bankruptcy  should  withdraw  all  his  property  from  distribution  there,  it  seems 
sufficient  to  rely  upon  the  necessarily  implied  effect  of  §  3.  *  *  *  If  by  de- 
claring the  assignment  an  act  of  bankruptcy,  the  statute  means  that  the  convey- 
ance shall  not  be  effectual  against  the  bankruptcy  proceedings,  as  is  agreed, 
the  natural  and  simple  construction  is  that  it  means  that  the  deed  shall  be 
avoided  as  a  whole  when  the  trustee  takes  the  goods." 

In  re  Knight,  11  A.  B.  R.  6,  125  Fed.  35  (D.  C.  Ky.) :  "*  *  *  it  is  the  es- 
tablished doctrine  in  bankruptcy  that  an  assignee,  under  a  deed  of  general 
assignment,  and  the  execution  of  which  deed  is  the  act  of  bankruptcy  upon 
which  the  adjudication  is  made,  although  he  has  qualified  in  the  County  Court 
and  is  acting  under  its  orders,  does  not  hold  the  estate  of  the  bankrupt  ad- 
versely to  the  trustee  in  bankruptcy.  It  thence  logically  and  necessarily  fol- 
lows that  the  assignee^ holds  the  property  subject  to  the  right  of  the  requisite 
number  of  creditors  having  debts  amounting  in  the  aggregate  to  the  sum  of 
$500  to  avail  themselves  of  the  act  of  bankruptcy  and  secure  an  adjudication, 
and  that  when  this  is,  done  the  rights  of  the  creditors  relate  back  to  the  act 
of  bankruptcy,  and  override  all  intermediate  or  intervening  attempts  by  the 
assignee  to  overreach  or  defeat  the  results  of  the  act  of  bankruptcy,  or  the 
rights  of  creditors  arising  out  of  it.  The  general  principle  which  underlies  the 
subject,  and  which  cannot  be  ignored,  must  be  this:  When  a  general  assign- 
ment for  the  benefit  of  creditors  is  made  by  a  debtor,  eo  instanti  there  is  gen- 
erated by  the  statute  a  right,  in  his  creditors  to  have  his  affairs  wound  up  and 
his  estate  administered  in  the  bankruptcy  court  pursuant  to  the  Bankrupt  Law, 
which  has  suspended  the  operation  of  all  State  insolvency  laws;  and,  if  the 
enforcement  of  this  right  is  demanded  by  a  proper  proceeding  within  four 
months  after  its  inception,  no  action  in  any  court  in  any  suit  brought  after  the 
commission  of  the  act  of  bankruptcy  can  defeat  it  without  the  consent  of  the 
bankrupt  court.  Quoad  hoc,  the  jurisdiction  of  the  bankruptcy  court  is  nec- 
essarily exclusive  and  supreme.  *  *  *  Jn  other  words,  the  rights  of  cred- 
itors, inchoate  from  the  making  of  the  assignment,  ripen  into  maturity  when 
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.the  adjudication  is  made.  If  it  were  otherwise  the  Bankruptcy  Law  could  be 
evaded  with  the  utmost  facility.'' 

Davis  V.  Bohle,  1  A.  B.  R.  413,  93  Fed.  335  (C.  C.  A.  Mo.):  "This  (§  3, 
making  assignments  acts  of  bankruptcy)  was  but  another  form  of  saying  that 
if  a  person,  subject  to  the  provisions  of  the  act,  should  make  a  genera}  assign- 
ment, it  should  entitle  his  creditors  to  have  him  adjudged  a  bankrupt  within 
four  months  after  the  commission  of  the  act,  and  to  have  his  estate  admin- 
istered by  a  trustee  or  trustees  of  their  own  selection,  pursuant  to  the  pro^ 
visions  of  the  act,  rather  than  by  the  assignee  who  had  been  chosen  by  the 
insolvent  debtor  for  that  purpose.  Inasmuch  as  an  assignee  under  a  voluntary 
deed  of  assignment  is  not  a  purchaser  for  value  of  the  assigned  property,  but 
is  merely  an  agent  or  trustee  of  the  assignor  and  his  creditors,  and  holds  the 
assigned  property  solely,  for  their  benefit.  Congress,  when  it  provided  that  a 
general  assignment  should  be  regarded  as  an  act  of  bankruptcy,  did  not  deem 
it  necessary  to  say  furthe.r,  and  in  so  many  words,  that  the  assigned  property 
might  be  taken  from  the  custody  of  the  assignee  at  the  instance  of  creditors, 
if  the  assignor  was  subsequently  adjudged  a  bankrupt.  It  was  assumed,  no 
doubt,  that  by  declaring  a  general  assignment  to  be  an  act  of  bankruptcy,  with 
all  which  that  declaration  implied,  the  assignee  named  in  such  a  deed  would 
take  a  defeasible  title  to  the  assigned  property,  which  would  instantly  fail  when 
the  assignor  was  adjudged  a  bankrupt,  and  that  he  would  thenceforth  be  ac- 
countable to  the  trustee  appointed  in  bankruptcy  proceedings  for  the  assigned 
property  or  its  proceeds.  Such,  we  think,  is  the  necessary  eflfect  of  the  clause 
making  a  general  assignment  an  act  of  bankruptcy,  when  that  clause  is  read  in 
the  light  of  decisions  both  in  this  country  and  England  construing  prior  bank- 
rupt laws,  which  decisions  must  be  presumed  to  have  been  well  known  to  the 
lawmaker.  Thus,  under  an  English  bankrupt  act  (6  Geo..  IV.  ch.  16,  §  3),  which 
made  it  an  act  of  bankruptcy  if  a  person  executed  any  fraudulent  conveyance 
or  transfer  with  intent  to  defeat  or  delay  his  creditors,  it  was  repeatedly  held 
that  a  voluntary  assignment  by  a  debtor  of  his  whole  estate  for  the  equal  bene- 
fit of  all  his  creditors  was  an  act  of  bankruptcy,  within  the  meaning  of  the 
aforesaid  statute,  not  because  such  a  conveyance  was  fraudulent  in  fact,  but 
because  it  was  constructively  fraudulent,  and  in  violation  of  the  Bankrupt 
Act,  in  that  it  provided  for  a  different  mode  of  administration  upon  the  effects 
of  the  insolvent  debtor  than  that  contemplated  by  the  act." 

Hooks  V.  Aldridge,  16  A.  B.  R.  664,  145  Fed.  865  (C.  C.  A.  Tex.) :  "We  have 
before  us  a  record  showing  that  a  State  court,  because  of  insolvency,  ap- 
pointed a  receiver  for  a  corporation  and  placed  him  in  possession  of  its  property, 
and  that  thereupon,  and  on  that  ground,  among  others,  the  court  of  bank- 
ruptcy adjudged  the  corporation  a  bankrupt,  pursuant  to  the  amendment  we 
have  quoted.  In  enacting  these  additional  grounds  of  involuntary  bank- 
ruptcy, it  could  not  have  been  the  intention  of  Congress  that  the  receiver  of 
the  State  court,  appointed  'because  of  the  insolvency'  of  the  corporation,  should 
continue  to  hold  possession  of  the  property  and  to  administer  and  settle  the 
estate.  The  Supreme  Court  observed  in  a  recent  case  that  'the  operation  of 
the  bankruptcy  laws  of  the  United  States  cannot  be  defeated  by  insolvent  cor- 
porations applying  to  be  wound  up  under  State  statutes'  (In  re  Watts  &  Sachs, 
190  U.  S.  1,  37,  10  Am.  B.  R.  113,  33  Sup.  Ct.  718,  47  L.  Ed.  933):  nor  can  they 
be  defeated  by  the  appointment  of  receivers,  because  of  insolvency,  at  the  suits 
of  their  ofificers,  stockholders,  or  creditors." 

The  obvious  weakness  of  such  reasoning  would  seem  to  be  that  the 
right  to  supersede  the   State  court's  custody  would  logically  apply  only 
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where  such  general  assignment  or  receivership  is  the  very  ground  of  the 
adjudication  in  bankruptcy  itself,  thus  leaving  assets  to  continue  in  the 
control  of  the  State  Court  receiver  or  assignee  where  the  adjudication  is 
based  on  other  grounds  or  is  on  voluntary  petition.  One  court,  in  evident 
anticipation  of  such  argument,  in  a  case  where  a  general  assignment  was 
first  made  and  afterwards  a  receiver  was  appointed  in  a  mortgage  foreclos- 
ure suit  to  collect  the  rents  of  the  mortgaged  property  in  behalf  of  the  mort- 
gagee, held,  that  although  the  assignment  was  the  act  of  bankruptcy  upon, 
which  the  adjudication  was  obtained,  nevertheless  not  .only  was  the  assign- 
ment itself  nullified  but  also  all  subsequent  dispositions  of  the  property. 

In  re  Knight,  11. A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.):  "*  *  *  can  the  rights^ 
of  the  creditors  to  have  the  bankrupt's  estate  administered  in  the  bankruptcy 
court,  and  under  the  Bankruptcy  Law  be  defeated  by  the  expedient  of  there- 
after hurriedly  bringing  suit  in  the  State  court,  in  which,  upon  an  allegatioir 
of  insolvency,  a  receiver  is  appointed  and  put  in  charge  of  the  debtor's  prop- 
erty— things  which,  of  themselves,  under  the  amendment  of  1903,  *  *  *  gQjj. 
stituted  a  further  act  of  bankruptcy,  upon  which  alone  an  adjudication  could 
have  been  secured?  And  just  at  this  point  we  may  well  inquire  whether,  if  an  ad- 
judication in  bankruptcy  had  been  made  upon  a  creditor's  petition  alleging,  in 
the  language  of  the  amendment  of  February  5,  1903,  that  because  of  insolvencj 
a  receiver  had  been  put  in  charge  of  Knight's  property  by  the  State  court,  that 
court,  under  tjie  doctrine  and  rule  of  comity,  and  the  supposed  teachings  oi 
the  case  of  Peck  v.  Jenness,  would  be  still  entitled  to  administer  the  assets,  not- 
withstanding the  Bankruptcy  Law.  This  inquiry  would  seem  to  reach  the  ker- 
nel of  the  matter,  for  if  a  State  Court  could  thus  do  the  very  thing  which  con- 
stitutes an  act  of  bankruptcy,  and  at  the  same  time  defeat  it  on  the  doctrine  of 
comity  and  priority  of  jurisdiction,  the, new  ground  of  bankruptcy  is  a  manifest 
delusion.  These  suggestions  seem  to  me  to  show  that  the  expedient  resorted 
to  in  this  case,  under  the  facts  and  circumstances  surrounding  it,  cannot  defeat 
the  rights  of  the  general  creditors,  which  related  back  to  the  doing  of  the 
thing  upon  which  the  adjudication  in  bankruptcy  was  made." 

But  this  counter  argument  only  partly  avoids  the  weakness  adverted  to. 
What  would  become  of  the  prior  assignment  had  not  it,  but  rather  the  sub- 
sequent receivership,  been  the  ground  of  the  adjudication,  both  being 
within  the  four  months  period? 

More  naturally,  one  would  expect  to  find  the  basis  of  the  superseding 
of  the  State  Courts  in  some  express  provision  of  the  statute  concerned^ 
iri  pari  materia,  with  the  subject  of  the  right  of  the  trustee  to  recover 
assets  from  third  parties,  such  as  are  §§  67,  70,  etc.,  rather  than  in  §  Z, 
relating  merely  to  the  determination  of  the  status  of  the  debtor  as  a  bank- 
rupt. Moreover,  §  3,  relating  solely  to  what  acts  warrant  adjudication  of 
bankruptcy,  equally  as  well  makes  a  preferential  transfer  an  act  of  bank- 
ruptcy, yet  Congress  did  not  leave  the  avoidance  of  preferences  to  mere 
"necessary  implication"  from  that  section  of  the  statute,  but  provided 
specifically  therefor  in  §  60.  The  question  naturally  arises  then  why  Con- 
gress should  have  left  the  superseding  of  the  custody  of  the  State  Court 
in  the  important  cases  of  assignments,  receiverships,  etc.,  to  mere  imnli- 


§   1603  CONIfWCT   01?   JUKISDICTION.  971 

cation  from  the  provisions  of  another  section  of  the  act  and  yet  deem  it 
necessary  elsewhere  to  make  specific  provisions  as  to  the  recovery  of  pref- 
erences, although  preferences  are  likewise  referred  to  in  that  same  section 
as  acts  of  bankruptcy. 

It  has  also  been  held  that  the  basis  is  that  such  assignments  and  receiver- 
ships are  transfers  made  to  hinder,  delay  and  defraud  creditors  under 
§67  (e).39 

In  re  Knight,  11  A.  B.  R.  1,  135  Fed.  25  (D.  C.  Ky.):  "Besides,  it  is  impor- 
tant to  remember  that,  whether  so  in  fact  or  not,  a  deed  of  general  assignment 
is  constructively  fraudulent,  and,  in  legal  contemplation,  its  purpose  is  to  hinder 
and  delay  creditors,  within  the  meaning  of  §  67e  of  the  Statute  of  1898  (30 
Stat.  564),  and  consequently  that  under  that  section  the  assigned  property,  if 
the  deed  was  made  within  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy, belongs  to  the  trustee,  and  by  the  express  terms  of  the  section  it  is- 
made  his  duty  to  recover  and  reclaim  it." 

West  Co.  V.  Lea,  2  A.  B.  R.  467,  174  U.  S.  590:  "Such  consequence  was  held  to 
arise,  from  a  deed  of  that  description,  as  a  legal  result  of  the  clause,  in  the 
Act  of  1867,  forbidding  assignments  with  'intent  to  delay,  defraud,  or  hinder*" 
creditors,  and  from  the  provision  avoiding  certain  acts  done  to  delay,  defeat,  or 
hinder  the  execution  of  the  act." 

It  would  seem  to  be  improper,  however,  to  classify  such  resorting  to  the 
duly  constituted  courts  of  the  State  among  the  fraudulent  transfers  repro- 
bated by  §67  (e),  unless  an  actual  fraudulent  intent  existed. 

Ketcham  v.  McNamara,  6  A.  B.  R.  162,  72  Conn.  709:  "The  preseni;  bank- 
ruptcy law  differs  from  that  of  1867  in  its  mode  of  treating  assignments  for  the 
benefit  of  creditors  made  without  preferences  prior  to  the  institution  of  bank- 
ruptcy proceedings.  The  Act  of  1898  declares  every  assignment  of  that  kind  an 
act  of  bankruptcy.  *  *  *  Under  that  of  1867  (§§  26,  86,  as  amended  in  186& 
[15  Stat,  at  L.  228]),  it  was  such  only  if  made  in  fraud  of  creditors,  and  the 
assignee  in  bankruptcy  could  not  recover  the  property  without  proof  that  the 
person  receiving  it  'had  reasonable  cause  to  believe  that  a  fraud  on  this  act  was- 
ratended.'  While  the  law  stood  thus,  we  therefore  held  that  an  honest  convey- 
ance by  an  insolvent  debtor  under  our  insolvent  laws,  without  actual  fraud, 
and  with  no  actual  intent  to  defeat  the  operation  of  ihe  Act  of  Congress,  could 
not  be  treated  as  absolutely  void.  Hawkin's  Appeal,  34  Conn.  548,  551.  The 
claim  that  it  was  such  was  set  up  in  that  case  by  one  of  the  general  creditors, 
but  apparently  only  because,  if  sustained,  it  would  prevent  the  assignment  from 
operating  as  a  dissolution  of  an  attachment  which  he  had  previously  made,  and 
thus  work  a  preference  in  his  favor.  Such  a  result  the  court  was  indisposed  to 
promote  by  a  construction  of  the  bankruptcy  law'  which  would  frustrate  its 
main  purpose.     Reed  v.  Mclntyre,  98  U.  S.  507,  513. 

"The  Supreme  Court  of  the  United  States,  in  another  case,  where  the  equities 
were  of  a  similar  character,  held  that  if  the  Act  of  1867  ipso  facto  suspended 

39.  In  re  Gray,  3  A.  B.  R.  647  (N.  Y.  Sup.  Ct.);  inferentially,  Randolph  v. 
Scruggs,  10  A.  B.  R.  3,  190  U.  S.  533;  obiter,  Chem.  Nat'l  Bk.  v.  Meyer  &  Dick- 
inson, 1  A.  B.  R.  570  (D.  C.  N.  Y.);  In  re  Slomka,  9  A.  B.  R.  637,  122  Fed.  630 
(C  C.  A.  N.  Y.).  Compare,  analogously  (Act  of  Bankruptcy),  Rumsey  v. 
Machine  Co.,  3  A.  B.  R.  704,  99  Fed.  699  (D.  C.  Mo.).  Compare,  analogously 
(Act  of  Bankruptcy),  Salmon  v.  Salmon,  16  A.  B.  R.  122,  143  Fed.  395  (D.  C 
Mo.l. 
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the  operation  of  the  insolvent  laws  of  the  States,  general  assignments  under 
those  laws,  not  followed  by  bankruptcy  proceedings,  when  made  with  no  act- 
ual intent  to  defraud,  were  not  so  absolutely  void  that  a  judgment  creditor  of 
an  assignor  could  hold  the  assignee  to  account  for  the  proceeds  of  the  property. 
Boese  v.  King,  108  U.  S.  379,  385, -affirming  78  N.  Y.  471." 

'  And  in  still  other  cases  it  has  apparently  been  held  that  the  basis  is  to 
be  found  in  the  principle  that  the  Bankruptcy  Law  is  paramount  -  in  the 
administration  of  insolvent  estates,  and  that  the  custody  of  another  court 
is  inconsistent  therewith  and  hence  superseded.**' 

In  re  Watts,  10  A.  B.  R.  113,  190  U.  S.  1:  "And  the  operation  of  the  bank- 
ruptcy laws  of  the  United  States  cannot  be  defeated  by  insolvent  commercial 
corporations  applying  to  be  wound  up  under  State  statutes.  The  Bankruptcy 
Law  is  paramount,  and  the  jurisdiction  of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked,  in  the  administration  of  the  affairs  of  insolvent  persons 
and  corporations,  is  essentially  exclusive.  Necessarily  when  like  proceedings 
in  the  State  courts  are  determined  by  the  commencement  of  proceedings  in 
bankruptcy,  care  has  to  be  taken  to  avoid  collision  in  respect  of  property  in 
possession  of  the  State  courts.  Such  cases  are  not  cases  of  adverse  possession 
or  of  possession  in  enforcement  of  pre-existing  liens,'  or  in  aid  of  the  bankruptcy 
proceedings.  The  general  rule  as  between  courts  of  concurrent  jurisdiction 
is  that  property  already  in  possession  of  the  receiver  of  one  court  cannot  right- 
fully be  taken  from  him  without  the  court's  consent,  by  the  receiver  of  an- 
other court  appointed  in  a  subsequent  suit,  but  that  rule  can  have  only  a  qual- 
ified application  where  winding  up  proceedings  are  superseded  by  those  in 
bankruptcy  as  to  which  the  jurisdiction  is  not  concurrent.  Still  it  obtains  as  a 
rule  of  comity,  and  accordingly  the  receiver  of  the  District  Court  brought  his 
appointment  to  the  knowledge  of  the  Floyd  Circuit  Court  and  requested  the 
delivery  of  the  assets." 

In  re  Curtis,  1  A.  B.  R.  444,  91  Fed.  737  (D.  C.  III.) :  "The  object  of  enumerat- 
ing in  the  National  Bankrupt  Act  what  shall  constitute  an  act  of  bankruptcy  is 
for  the  very' purpose  of  specifying  with  certainty  what  estates  shall  be  admin- 
istered in  the  Bankrupt  Court.  And,  in  declaring  that  whosoever  should  at- 
tempt to  distribute  his  estate  by  a  general  assignment  should  be  adjudged  a 
bankrupt,  it  is  also  the  plain  intent  of  the  law  that  such  person  should  not  be 
permitted,  after  the  first  day  of  July,  1898,  to  do  so,  but,  instead,  such  estate 
must  be  administered  in  the  precise  manner  pointed  out  by  the  National  Bank- 
rupt Act. 

"From  this  it  is  obvious  that  not  only  the  main  object  of  the  State  and  Fed- 
eral laws  are  identical,  but  also  that  they  both  expressly  provide  a  manner  of 
administering  the  estate  of  whosoever  shall  make  a  general  assignment.  This 
being  the  case,  one  must  yield  to  the  other.  One  must  be  operative,  and  the 
other  inoperative.  Both  cannot  be  in  full  force  and  effect  at  the  same  time. 
Which  remains  paramount  and  operative  cannot  be  in  doubt.  That  the  State 
law  shall  be  suspended  is  now  well  settled,  and  it  is  therefore  the  opinion  of 
this  court  that  the  proceedings  under  the  general  assignment  made  by  the  Bank 
of  Waverly,  and  in  the  Morgan  County  Court,  are  wholly  unauthorized  and 
void." 

40.  Obiter,  Scheuer  v.  Book  Co.,  7  A.  B.  R.  390,  112  Fed.  407  (C.  C.  A.  Ala.V, 
obiter,  Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A. 
Ohio);  In  re  Etheridge  Furn.  Co.,  1  A.  B.  R.  115,  92  Fed.  329  (D.  C.  Ky.) ;  In 
re  McKee,  1  A.  B.  R.  311  (Jefferson  County  Ct.  Ky:) ;  In  re  Fellerath,  2  A.  B. 
R.  40,  95  Fed.  121  (D.  C.  Ohio). 
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But  the  reasoning  of  such  rule  would  apply  equally  to  all  cases  of  in- 
solvency regardless  of  the  four  months'  limitation.  In  reality,  such  rea- 
soning can  only  be  applicable  to  cases  where  the  legal  proceedings  amount 
to  State  bankruptcy  or  State  insolvency  proceedings,  which  themselves  are 
superseded  in  toto,  and  would  come  rather  unfler  the  next  division,  which 
discusses  the  third  exception  to  the  main  rule.  It  would  hardly  apply  to 
mere  general  assignments  and  receiverships,  except  perhaps  when  they 
amount,  in  effect,  to  State  bankruptcy  or  State  insolvency  proceedings. 

Perhaps,  on  ultimate  analysis,  this  basis  is  more  properly  reducible  to 
the  fact  that  such  assignments  and  receiverships  operate  to  create  liens  by 
legal  proceedings  in  behalf  of  creditors  and  thus  are  made  null  and  void 
by  §  67  (c)  and  (f),  if  created  within  the  four  months  period.  Although 
such  liens  redound  to  the  benefit  of  all  creditors  and  not  simply  to  a  part, 
they  are  nevertheless  liens  by  legal  proceedings,  quite  as  much  as  those 
created  by  creditors'  bills  or  suits,  brought  in  behalf  of  all  creditors  to  set 
aside  fraudulent  conveyances,  which  are  held  to  be  clearly  within  §  67.*  ^^^ 

Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  739,  50  Atl.  331,  387  (Sup.  Ct.  R.  I.): 
"The  United  States  Bankruptcy  Act,  §  67,  clause  'f,'  contains  this  provisioii 
[quoting  §  67   'f  ] : 

"It  seems  to  us  that  the  word  'judgment,'  as  used  above,  is  sufficiently  broad 
to  apply  to  the  judgment  of  this  court  in  appointing  the  rece.ver  of  the  Crown 
Carpet  Lining  Co.,  and  that  the  adjudication  of  bankruptcy  against  said  cor- 
poration nullified  and  avoided  the  judgment  of  this  court,  and  that  the  property 
held  by  the  receiver  must  be  turned  over  for  administration  under  the  bank- 
ruptcy proceedings." 

Inferentially,  In  re  Gutwillig,  1  A.  B.  R.  388,  92  Fed.  337  (C.  C.  A.  N.  Y.,. 
affirming  1  A.  B.  R.  78):  "These  provisions  (§§  67  'c'  and  67  'f)  manifest  un- 
mistakably the  intention  of  Congress,  not  only  not  to  permit  preferences  to  be. 
acquired  upon  the  bankruptcy  of  a  debtor  when  he  is  about  to  become  a  bank- 
rupt, but  also  to  annul  all  dispositions  of  his  property,  except  to  innocent  pur- 
chasers, which  will  defeat  the  rights  of  creditors  to  a  distribution  by  the  instru- 
mentalities and  according  to  the  schemes  of  the  Bankrupt  Act." 

And  possibly  the  nullification  would  come  about  rather  from  the  pro- 
visions of  §  67  "c,"  than  from  those  of  §  67  "f ;"  for  proof  of  insolvency 
is  essential  under  §  67  "f,"  but  is  not  essential  under  §  67  "c,"  where  the 
lien  by  legal  proceedings  within  the  four  months  period  was  "sought  and 
permitted  in  fraud  of  the  provisions  of  the  act."*^ 

Compare  reasoning  West  Co.  v.  Lea,  2  A.  B.  R.  466,  174  U.  S.  590:  "Under 
the  Enghsh  bankruptcy  statutes  (as  well  that  of  1869  as  those  upon  which  our 
earlier  acts  were  modeled),  and  our  own  bankruptcy  statutes  down  to  and  in- 
cluding  the    Act   of    1867,    the   making  of  a    deed    of  general    assignment    was 

41.  Wilson  V.  Parr,  8  A.  B.  R.  234  (D.  C.  Ga.).  Likewise  see  same  underlying 
principle  adverted  to,  although  not  distinctly  announced,  in  Davis  v.  Bohle,  l 
A.  B.  R.  412,  92  Fed.  325  (C.  C.  A.  Mo.,  affirming  In  re  Sievers,  1  A.  B.  R.  117). 
See  interesting  though  sarcastic  discussion,  obiter,  in  Singer  v.  Nat'l  Bedstead 
Cp.,  11  A.  B.  R.  287  (Ct.  Chancery  N.  J.). 

42.  Compare  reasoning  in  In  re  Gutwillig,  1  A.  B.  R.  388,  92  Fed.  337  (C.  C. 
A.  N.  Y.,  affirming  1  A.  B.  R.  78);  obiter.  In  re  Congdon,  11  A.  B.  R.  219  (D. 
C.  Minn.).  Compare.  Davis  v  Bohle.  1  A.  B.  R.  412,  92  Fed.  325  CC.  C  A.  Mo.)» 
quoted  supra. 
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deemed  to  be  repugnant  to  the  policy  of  tjie  bankrup-tcy  laws,  and,  as  a  neces- 
sary consequence,  constituted  an  act  of  bankruptcy  per  se.  This  is  shown  by 
an 'examination  of  the  decisions  bearing  upon  the  point,  both  English  and 
American.  In  Globe  Insurance  Co.  v.  Cleveland  Insurance  Co.,  14  Nat.  Bankr. 
Reg.  311;  10  Fed.  Cas.,  488,  the  subject  was  ably  reviewed  and  the  authorities 
are  there  copiously  collected.  The  decision  in  that  case  was  expressly  relied 
upon  in  Re  Beisenthal,  14  Blatchf.  146,  where  it  was  held  that  a  voluntary  as- 
signment, without  preferences,  valid  under  the  laws  of  the  State  of  New  York, 
was  void  as  against  an  assignee  in  bankruptcy,  and  this  latter  case  was  approv- 
ingly referred  to  in  Reed  v.  Mclntyre,  98  U.  S.  513.  So,  also,  in  Boese  v.  King, . 
108  U.  S.  379,  385,  it  was  held,  citing  Reed  v.  Mclntyre,  that  whatever  might 
be  the  effect  of  a  deed  of  general  assignment  for  the  benefit  of  creditors,  when 
considered  apart  from  the  Bankruptcy  Act,  such  a  deed  was  repugnant  to  the 
object  of  a  bankruptcy  statute,  and  therefore  was  in  and  of  itself  alone  an  act 
of  bankruptcy.  The  foregoing  decisions  related  to'  deeds  of  general  assignment 
made  during  the  operation  of  the  Bankruptcy  Act  of  1867,  or  the  amendments 
thereto,  of  1874  and  1876.  Neither,  however,  the  Act  of  1867,  nor  the  amend- 
ments to  it,  contained  an  express  provision  that  a  deed  of  general  assigmnent 
•should  be  a  conclusive  act  of  bankruptcy.  Such  consequence  was  held  to  arise, 
from  a  deed  of  that  description,  as  a  legal  result  of  the  clause,  in  the  Act  of 
1867,  forbidditig  assignments  with  'intent  to  delay,  defraud,  or  hinder'  creditors, 
and  from  the  provision  avoiding  ceirtain  acts  done  to  delay,  defeat,  or  hinder 
the  execution  of  the  act." 

There  is  no  fatal  weakness  in  the  fact  that  all  other  parts  of  §  67  are 
taken  up  with  attempts  of  single  creditors,  or  creditors  less  than  all,  to  get 
advantage  over  their  fellows,  whilst  assignments  and  receiverships  are 
presumably  created  for  the  equal  benefit  of  all.  Neither  the  principle  of 
""noscitur  a  sociis"  is  violated  nor  that  of  "in  pari  materia,"  for  §  67  ib 
taken  up  with  the  broad  subject  of  recovery  of  assets  held  by  other  courts, 
rather  than  with  the  narrower  subject  of  the  recovery  of  assets  held  by 
courts  in  behalf  of  some  creditor  seeking  a  selfish  advantage. 

Furthermore,  the  very  wording  of  §  67  "c"  avoiding  liens  created  by 
legal  proceedings  within  the  four  months'  period  where  the  same  is  "sought 
and  permitted  in  fraud  of  the  provisions  of  this  Act,"  strikes  precisely  at 
such  custody  of  the  State  Courts  as  would  take  away  from  the  bankruptcy 
courts  the  entire  administration  of  the  insolvent's  estate.  Indeed,  fre- 
quently, when  the  basis  of  the  superseding  of  the  State  Court's  custody 
under  receivers  and  assignees  has  been  discussed,  it  has  been  placed  upon 
.such  custody  being  a  "fraud  Upon  the  Bankruptcy  Act."*^ 

Instance,  In  re  Congdon,  11  A.  B.  R.  219,  139  Fed.  478  (D.  C.  Minn.):  "As- 
signments have  generally  been  cons-idered  frauds  on  the  Bankruptcy  Law." 

Instance,  In  re  Slomka,  9  A.  B.  R.  637,  122  Fed.  630  (C.  C.  A.  N.  Y.):    "More- 
over,  by  the   Bankrupt  Law,   the   assignment  was  void   having   been   executed 
within  four  months  prier  to  the  filing  of  the  bankruptcy  petition.     Such  a  trans 
fer  by  an  -insolvent  debtor   is  made  with  intent  to   hinder,   delay  and  defraud 
<:redrtors  because  its  necessary  effect  is  to  defeat  the  operation  of  the  Bankrupt 

43.  Obiter,  Wilbur  v.  Watson,  7  A.  B.  R.  55  (D.  C.  R.  I.).  Compare  rulings 
-under  the  act  of  1867:  Ketcham  v.  McNamara,  6  A.  B.  R.  162,  72  Conn.  709. 
3oese  v.  King,  108  U.  S.  379.     Reed  v.  Mclntyre,  98  U.  S.  509. 


§   1605  CONFUCT  O]?   JURISDICTION.  975 

Act  and  the  rights  of  creditors  to  such  an  administration  of  the  assets  of  the 
debtor  as  that  Act  is  intended  to  secure." 

Obiter,  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  285  (N.  J.  Ch.):  "The 
debtor,  other  than  a  corporation,  who  undertakes  to  make  a  general  assign- 
ment of  his  estate  so  that  the  same  may  be  administered  under  a.  State  law,  is 
deliberately  avoiding  and  evading  the  provisions  of  the  Bankrupt  Act,  and  is 
proceeding  in  defiance  of  its  policy.  He  plainly  is  perpetrating  a  fraud  on  the 
^ct." 

§  1604.    Possession   under    General   Assignments  Superseded. — 

Thus,  the  possession  of  the  State  Court  under  an  assignment  for  the  ben- 
efit of  creditors  within  the  four  months,  is  superseded.** 

§  1605.  Likewise,  under  State  Court  Receiverships. — Likewise  the 
possession  of  the  State  Court  under  receiverships  within  the  four  months 
period,  is  superseded.*^ 

Thus,  a  suit  for  the  dissolution  of  a  partnership  instituted  within  the 
four  months  may  be  superseded. 

Wilson  V.  Parr,  8  A.  B.  R.  230  (Sup.  Ct.  Ga.) :  "In  such  a  case  it  is  not 
erroneous  for  a  superior  court,  which  had  within  four  months  prior  to  the  ad- 
judication in  bankruptcy  appointed  a  receiver  to  take  charge  of  and  administer 
the  assets  of  such  partnership,  to  grant  an  application  that  the  receiver  deliver 
those  assets  to  the  trustee  in  bankruptcy." 

44.  In  re  Gutwillig,  1  A.  B.  R.  388,  92  Fed.  337  (C.  C  A.  N.  Y.) ;  Davis  V. 
Bohle,  1  A.  B.  R.  412,  92  Fed.  325  (C.  C.  A.  Mo.);  In  re  Sievers,  1  A.  B.  R.  117, 
•91  Fed.  366  (D.  C.  N.  Y.);  In  re  Gray,  3  A.  B.  R.  647  (N.  Y.  Sup.  Ct.) ;  In  re 
Knight,  11  A.  B.  R.  6,  125  Fed.  35  (D.  C.  Ky.);  obiter,  Leidigh  Carriage  Co.  v. 
:Stengel,  2  A.  B.  R.  383,  95  Fed.  645  (C.  C.  A.  Ohio);  In  re  Fellerath,  2  A.  3. 
R.  40,  95  Fed.  121  (D.  C.  Ohio) ;  In  re  Etheridge  Furn.  Co.,  1  A.  B.  R.  115,  92 
Fed.  329  (D.  C.  Ky.);  obiter.  In  re  Hirose,  12  A.  B.  R.  154  (D.  C.  Hawaii); 
■obiter.  In  re  Romanow,  1  A.  B.  R.  461,  92  Fed.  510  (D.  C.  Mass.);  impliedly,  In 
re  Thompson,  11  A.  B.  R.  720,  128  Fed.  575  (C.  C.  A.  N.  Y.). 

45.  In  re  Knight,  11  A.  B.  R.  6,  125  Fed.  35  (D.  C.  Ky.),  where  the  receiver- 
ship was  not  the  basis  of  the  adjudication  but  a  prior  assignment  was  the  basis. 

In  re  Watts,  10  A.  B.  R.  113,  190  U.  S.  1,  in  which  case  it  seems  to  appear 
that  perhaps  the  same  rule  would  apply  where  the  receivership  or  trusteeship 
was  not  the  basis  of  the  bankruptcy  proceedings. 

In  re  Brown,  1  A.  B.  R.  110,  91  Fed.  358  (D.  C.  Ore.). 

Receiverships  Amounting  to  State  Bankruptcy  and  State  Insolvency  Pro- 
ceedings.— For  cases  involving  receiverships  but  where  the  receiverships 
amounted,  in  effect,  to  State  Bankruptcy  or  State  Insolvency  proceedings,  and 
therefore  come  rather  under  tTie  next  division,  division  3  of  chapter  XXXII 
relative  to  the  superseding  of  State  Bankruptcy  and  State  Insolvency  proceed- 
ings; see  footnote  to  the  main  proposition  of  this  division,  ante,  §  1602. 

Dissolution  of  Corporations. — For  cases  of  receiverships  in  proceedings  for 
the  dissolution  ef  corporations,  see  post,  division  3,  §  1634,  and  ante,  §§  150  to 
159,  inclusive. 

Receiverships  incidental  to  foreclosure  and  other  equity  proceedings,  see  ante, 
§  1588. 

Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  734,  50  Atl.  331  (R.  I.  Sup.  Ct.) ; 
The  decision  in  this  case  was  based  on  both  grounds,  §  67  (f),  and  on  tjie  fact 
that  the  receivership  amounted  to  State  Bankruptcy  or  State  Insolvency  pro- 
ceedings. 

Imphedly,  In  re  Tyler,  5  A.  B.  R.  152,  104  Fed.  778  (D.  C.  N.  Y.);  Compare, 
obiter,  Scheuer  v.  Book  Co.,  7  A.  B.  R.  384.  112  Fed.  384  (C.  C.  A.  Ala.).  But 
compare.  Strohl  v.  Sup.  Ct.,  2  A.  B.  R.  92  (Sup.  Ct.  Wash.). 


976  REMINGTON   ON   BANKRUPTCY.  §  1606 

But  it  will  not  be  superseded  where  it  was  instituted  before  the  four 
months.*^ 

§  1606.  General  Assignment  Not  Per  Se  Illegal  nor  Void  but 
Voidable  Merely. — General  assignments  for  the  benefit  of  creditors  are 
valid  until  bankruptcy  intervenes;  they  are  not  per  se  illegal;  they  are 
voidable,  not  void.''" 

Randolph  v.  Scruggs,  10  A.  B.  R.  3,  190  U.  S.  533:  "The  assignment  was  not 
illegal.  It  was  permitted  by  the  law  of  the  State,  and  cannot  be  taken  to  have 
been  prohibited  by  the  Bankruptcy  law  absolutely  and  in  any  event.  It  had  na 
general  fraudulent  intent.  It  was  voidable  only  in  case  bankruptcy  piroceedings 
should  be  begun.'' 

Summers  v.  Abbott,  10  A.  B.  R.  258,  123  Fed.  36  (C.  C.  A.  Mo.) :  "The  deed 
of  assignment  covered  all  the  property  of  the  bankrupts.  It  was  honestly  made 
tor  the  laudable  purpose  of  applying  all  the  property  of  the  debtors  to  the  pay- 
ment, ratably,  of  all  their  debts.  This  is  conceded.  No  claim  is-  made  that  there 
was  a  secret  trust  reserved  for  the  grantor's  benefit,  or  that  there  was  other- 
wise any  fraud  in  fact  in  the  execution  and  delivery  of  the  deed.  It  was  not 
made  to  hinder,  delay,  or  defraud  creditors,  but  to  pay  creditors.  Fraud  cannot 
be  predicated  of  such  a  deed.  It  constituted  an  act  of  bankruptcy,  which  en- 
titled the  debtors'  creditors,  if  they  saw  proper  to  do  so,  to  have  the  administra- 
tion of  the  trust  transferred  from  the  assignee  to  the  bankrupt  court,  but  this 
is  no  impeachment  of  the  honesty  of  the  transaction;  and  the  dfebtors,  when 
adjudged  bankrupts,  would  be  entitled  to  their  discharge,  precisely  as  though 
they  had  made  no  such  assignment.  It  is  also  admitted  that  the  appellant,  who 
was  named  in  the  deed  as  assignee,  accepted  the  trust  in  good  faith,  and  for  the 
purpose  of  executing  it  according  to  law  and  the  terms  of  the  deed;  and  that 
he  did  execute  it  intelligently,  successfully,  and  honestly,  is  conceded.  Neither 
fraud  in  fact  nor  in  law  can  be  imputed  to  such  an  assignee. 

"The  contention  of  the  trustee  in  bankruptcy  is  that  all  assignments  for  the 
benefit  of  creditors  since  the  passage  of  the  Bankrupt  Act  are  fraudulent,  and 
that  every  assignee  undfer  such  a  deed  is  a  fraudulent  vendee  or  assignee,  and 
hence  entitled  to  no  compensation  for  his  services.  This  contention  is  prob- 
ably grounded  on  the  assumption  that  it  is  the  legal  duty  of  an  insolvent  debtor 
who  wants  to  apply  his  property  to  the  payment  of  his  debts  to  apply  to  the 
bankrupt  court  to  be  adjudged  a  bankrupt,  and  then  turn  his  property  over  to 
the  trustee  of  his  estate  in  bankruptcy.  But  neither  in  the  present  nor  any 
previous  Bankrupt  Law  this  country  has  ever  had  will  there  be  found  any  pro- 
vision making  it  obligatory  upon  a  debtor  to  go  into-  court  and  have  himself 
adjudged  a  bankrupt.  The  Bankrupt  Act  declares  the  making  of  'a  general 
assignment  for  the  benefit  of  his  creditors'  shall  constitute  an  act  of  bank- 
ruptcy, but  it  nowhere  declares  that  when  the  debtor  has  committed  an  act 
of  bankruptcy  he  shall  go  into  the  bankrupt  court  and  have  himself  adjudged 
a  bankrupt.  Many  debtors  who  commit  acts  of  bankruptcy  struggle  on  and 
finally  pay  all  the  debts  they  owe,  which  is  much  more  than  would  have  been 
done  had  they  gone  into  the  bankrupt  court  and  had  themselves  adjudged  bank- 

46.  In  re  Price,  1  A.  B.  R.  609,  92  Fed.  987  (D.  C.  N.  Y.). 

47.  Grunsfield  Bros.  v.  Brownell,  11  A.  B.  R.  602  (New  Mex.  Sup.  Ct.);  In  re 
Carver  &  Co.,  7  A.  B.  R.  541  (D.  C."N.  Car.).     ; 

Contra,  and  that  their  necessary  efifect,  is  to  hinder,  delay  and  defraud  cred- 
itors, see  In  re  Salmon  &  Salmon,  16  A.  B.  R.  122,  143  Fed.  395  (D.  C.  Mo.). 
^Mso,  contra,  Rumsey  v.  Machine  Co.,  3  A.  B.  R.  704,  99  Fed.  699  (D.  C.  Mo.). 
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rupts.  It  is  open  to  the  creditors  of  one  who  has  committed  an  act  of  bank- 
ruptcy to  proceed  to  have  him  adjudged  a  bankrupt,  but  it  is  optional  and  not 
obligatory  upon  his  creditors  to  do  this.  As  a  matter  of  fact,  thousands  of 
debtors  commit  acts  of  bankruptcy  who  are  never  adjudged  bankrupts;  their 
creditors  preferring  to  let  their  debtor  administer  his  own  estate,  rather  than 
turn  it  over  to  a  bankrupt  court." 

In  re  Chase,  10  A.  B.  R.  677,  124  Fed.  753  (C.  C.  A.  R.  I.) :  "That  there  was 
nothing  unlawful  in  such  an  assignment,  but  that  it  was  merely  voidable  by 
proceedings  in  bankruptcy,  and  meritorious  unless  avoided,  has  been  clearly 
aflSrmed  by  the  Supreme  Court  under  the  prior  statutes.     *     *     * 

"Nothing  in  these  expressions  of  the  Supreme  Court  declares  that  general 
assignments,  honestly  made,  are  contrary,  to  the  policy  of  the  bankruptcy  stat- 
utes; and,  on  the  other  hand,  they  are  declared  to  be  in  harmony  therewith." 

In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C.  Mo.,  affirmed,  sub  nom.  Davis 
-u.  Bohle,  1  A.  B.  R.  413:  "It  results  from  these  views  that  while  proceedings 
under  the  insolvency  laws,  as  such,  are  now  void,  whether  proceedings  in  bank- 
ruptcy follow  or  not,  proceedings  under  the  general  assignment  law's  of  States 
like  Missouri,  or  under  the  common-law  deed  of  assignment,  are  not  void  or 
voidable,  unless  proceedings  in  bankruptcy  are  subsequently  instituted,  and 
whether  such  is  the  case  when  an  adjudication  in  bankruptcy  follows,  is  now  to 
be  considered." 

Obiter  (being  case  of  act  of  bankruptcy)  In  re  Hirose,  12  A.  B.  R.  154  (D.  C. 
Hawaii) :  "There  being  no  insolvent  laws  in  the  Territory  of  Hawaii,  assign- 
ments for  the  benefit  of  creditors  are  good,  under  the  common  law,  for  all 
purposes'  except  against  proceedings  in  bankruptcy  instituted  under  the  Bank- 
rupt Act  within  four  months  of  their  execution. 

"If  under  such  proceedings,  the  respondent  is  declared  bankrupt,  the  assign- 
ment becomes  void  and  the  bankrupt's  property  is  thereby  transferred  to  the 
jurisdiction  of  the  court  of  bankruptcy." 

Obiter  (being  case  of  act  of  bankruptcy)  In  re  Romanow,  1  A.  B.  R.  461,  92 
Fed.  510  (C.  C.  A.  Mo.) :  "Though  the  assignment  is  an  act  of  bankruptcy, 
and  is  avoided  by  the  adjudication,  yet  it  is  not  a  void  instrument,  but  only  a 
voidable  one  and  until  adjudication  it  is  valid." 

But  where  the  general  assignment  statute  is,  in  eflfect,  an  insolvency 
statute,  then  the  rules  as  to  the  suspension  of  state  insolvency  or  bankruptcy 
laws  will  prevail.** 

In  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.):  "And  proceedings 
under  it  are  void  and  not  merely  voidable." 

§  1607.  Unless  Petition  Piled  within  Pour  Months,  Followed  by 
Adjudication,  State  Court's  Custody  Not  Superseded. — Unless  bank- 
ruptcy proceedings  are  instituted  within  the  prescribed  four  months  after 
m  assignment  or  receivership  and  adjudication  of  bankruptcy  follows,  the 
bankruptcy  will  not  operate  to  supersede  the  control  of  the  state  court 
over  the  assignment  or  receivership  proceedings,  and  the  state  court  will 
retain  jurisdiction  over  the  property  until  its  administration  is  completed.*® 

48.  In  re  Smith  &  Dodson,  2  A.  B.  R.  9  (D.  C.  Ind.).  Compare,  post,  division 
3,  this  chapter,  §  1627,  et  seq. 

49.  See  cases  cited  under  main  proposition  of  this  chapter,  under  the  section 
relating  to  "Assignments  and  Receiverships  Created  before  the  Four  Months," 
§  1594. 

1  Rem  B— 6? 
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§  1608.  But  if  Filed  within  Pour  Months  and  Adjudication  Occurs, 
Assignment  Void.— But  when  bankruptcy  intervenes  within  four  months 
•  after  a  general  assignment,  the  general  assignment  is  void.^" 

§  1609.  Until  Adjudication,  Custody  Not  Superseded.— Until  adju- 
dication, however,  the  custody  of  the  state  court  cannot  be  superseded. 
The  mere  filing  of  the  petition  will  not  give  jurisdiction  to  the  bankruptcy 
court  to  supersede  the  state  court.si 

§  1610.  Assignee  or  Receiver  May  Be  Enjoined.— The  assignee  or 
receiver  may  be  enjoined.^^ 

Obiter,  Carling  v.  Seymour  Lbr.  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A. 
Ga.) :  "While  it  is  a  general  rule  that  a  Federal  court  may  not  enjoin  proceed- 
ings in  a  State  court,  an  exception  is  made  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy.  Rev.  Stat, 
U.  S.,  §  720.  When  the  State  court  is  in  possession,  through  its  receiver,  of 
assets  that  it  is  without  jurisdiction  or  authority  to  hold  against  a  receiver  or 
trustee  appointed  in  bankruptcy  proceedings,  instead  of  making  a  peremptory 
order  on  the  receiver  of  the  State  court  to  surrender  the  funds  an  injunction, 
if  necessary,  might  be  granted  by  the  bankruptcy  court  to  prevent  the  unlawful 
distribution  of  the  assets,  until  application  could  be  made  to  the.  State  court 
for  an  order  to  its  receiver  to  surrender  the  assets  to  the  proper  custodian. 
The  laws  of  the  United  States  being  equally  binding  on  all  the  courts,  we  can- 
rot  assume  that  the  State  court  would  refuse  to  administer  them.  We  are 
not  now  called  on  to  decide  what  course  should  be  taken  in  the  event  of  a 
disregard  of  the  Bankrupt  Law  by  the  State  court." 

§  1611.   May  Be  Ordered  Summarily  to  Surrender  Assets. — And 

the  assignee  or  receiver  may,  after  the  adjudication  of  bankruptcy,  be  re- 
quired by  the  bankruptcy  court  to  sarrender  the  ?.ssets  to  the  trustee  in 
bankruptcy;  and  tlie  assignee  may  be  so  required  by  summary  order  from 
the  bankruptcy  court.^^ 

50.    See  cases  under  main  proposition,  ante,  §  1602. 

51,.  Compare,  inferentially,  In  re  Kersten,  6  A.  B.  R.  517,  110  Fed.  929  (D.  C. 
Wis.).  Also,  see  ante,  §  1600.  State  ex  rel.  Strohl  v.  Sup.  Ct.,  3  A.  B.  R.  07 
(Sup.  Ct.  Wash.). 

52.  In  re  Gutwillig,  1  A.  B.  R.  388,  92  Fed.  337  (C.  C.  A.  N.  Y.) ;  Leidigh  Car- 
riage Co.  V.  Stengel,  2  A.  B.  R.  383,  95  Fed.  637  (C.  C.  A.  Ohio);  West  Co.  v. 
Lea,  2  A.  B.  R.  467,  174  U.  S.  590;  Davis  v.  Bohle,  1  A.  B.  R.  412,  92  Fed.  325  (C. 
C.  A.  Mo.). 

Compare,  analogous  ruling  as  to  custodians  and  Court  officers  in  possession 
under  nullified  legal  liens,  ante,  §  1473.  Also,  custodians  and  Court  officers  in 
possession  under  nullified  legal  liens  not  adverse  parties,  post,  §  1827. 

53.  See  post,  §  1830.  In  re  Smith  &  Dodson,  2  A.  B.  R.  9  (D.  C.  Ind.) ;  In  re 
Fellerath,  2  A.  B.  R.  40,  95  Fed.  121  (D.  C.  Ohio);  In  re  Thompson,  11  A.  B. 
R.  719,  128  Fed.  575  (C.  C.  A.  N.  Y.,  affirming  10  A.  B.  R.  242);  compare,  In  re 
Carver  &  Co.,  7  A.  B.  R.  539,  113  Fed.  138  (D.  C.  N.  Car.);  In  re  Stokes,  6  A. 
B.  R.  262,  106  Fed.  312  (D.  C.  Penn.). 

Apparently  contra,  as  to  summary  jurisdiction.  In  re  Manning,  10  A.  B.  R. 
497,  123  Fed.  180  (D.  C.  S.  D.).  But  the  facts  in  this  case  show  the  funds  had 
already  been  disbursed  as  to  which  the  summary  order  was  sought. 

Compare  similar  rules  as  to  custodians  and  Court  officers  in  possession  und'jr 
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§  1612.  No  Summary  Order  as  to  Sums  Already- Disbursed.— In  no 

event,  however,  may  the  assignee  be  required  by  summary  order  of  the 
bankruptcy  court,  to  account  for  (in  the  sense  of  paying  over  the  equivalent 
of)  disbursements  already  made  before  the  filing  of  the  petition  in  bank- 
ruptcy.^* 

In  re  Klein  &  Co.,  8  A.  B.  R.  559,  116  Fed.  523  (D.  C.  N.  Y.):  "There  can 
be  no^  doubt  that  the  court  acquired  full  jurisdiction  of  such  of  the  bankrupt 
estate  as  was  in  the  possession  of  or  under  control  of  the  assignee  when  the 
petition  was  filed,  but  if  the  funds  had  been  disbursed  before  that  time  and 
had  passed  beyond  the  control  of  the  assignee,  it  does  not  seem  that  they  formed 
a  part  of  the  bankrupt's  estate  which  f.ell  under  the  jurisdiction  of  this  court, 
even  though  the  assignee  submitted  himself  to  the  jurisdiction  with  respect  to 
Jiis  accounts." 

Nor  for  commissions  retained  and  spent  by  him  before  then.^^ 

Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  421,  184  U.  S.  18,  the  syllabus  of 
■which  reads:  "An  assignee  for  the  benefit  of  creditors  has  the  right  to  have 
his  claims  for  the  amount  paid  to  counsel  or  retained  by  him  on  account  of 
-commissions  as  assignee  before  the  bankruptcy  of  the  assignor  adjudicated  in 
the  State  Court  in  the  customary  mode  of  proceeding,  and  the  bankruptcy  court 
hcs  no  jurisdiction  to  finally  adjudicate  the  merits  of  his  claims  unless  by  his 
■consent  and  then  only  by  plenary  suit." 

Nor. may  he  be  required  to  account  for  disbursements  made  by  him  be- 
fore the  four  months.^® 

But  probably  he  may  be  required  to  account  for  commissions  retained 
by  him  after  the  bankruptcy.^''  And  the  rule  is  not  altered  because  of  the 
^.ssignee's  voluntary  offer  to  account.^* 

nullified  legal  liens,  ante,  §  1474,  and  under  "Agents  Not  Adverse  Parties,'' 
■§  1822. 

The  Supreme  Court  in  the  case  of  Louisville  Trust  Co.  v.  Comingor,  184  U. 
S.  18,  7  A.  B.  R.  421,  affirming  Sinsheimer  v.  Simonson,  5  A.  B.  R..  537,  is  not 
contra,  for  there  the  assignee  was  claiming,  as  an  individual,  right  to  retain  his 
<;ommissions,  etc. 

But  the  assignee  of  a  partnership  will  not  be  required  to  surrender  the  part- 
nership property  in  his  hands  to  the  trustee  in  bankruptcy  of  the  individual 
members,  In  re  Mercur,  10  A.  B.  R.  505,  123  Fed.  384  (C.  C.  A.  Penn.,  affirming 
.8  A.  B.  R.  275). 

Compare,  Ludowici  Tile  Roofing  Co.  v.  Penn.  Inst.,  8  A.  B.  R.  739  (D.  C. 
Penn.) :  "A  trustee  of  individual  partners  has  no  right  to  interfere  with  firm 
assets." 

But  the  assignee  of  an  individual  partner  will  be  required  to  surrender  the 
individual  assets,  by  suijimary  order,  to  the  trustee  in  bankruptcy  of  the  part- 
nership itself,  on  the  partnership's  subsequently  becoming  bankrupt,  In  re 
Stokes,  6  A.  B.  R.  262,  106  Fed.  312  (D.  C.  Penn.). 

54.  In  re  Manning,  10  A.  B.  R.  497,  123  Fed.  180  (D.  C.  S.  Car.).  Se_  post, 
S  1829. 

55.  In  re  Klein  &  Co.,  8  A.  B.  R.  559,  116  Fed.  523  (D.  C.  N.  Y.),  in  whicrt 
case  the  court  extends  the  rule  of  disbursements  made  even  up  to  the  time  of 
the  filing  of  the.  petition  against  the  assignee  to  call  him  to  an  accounting. 
Sinsheimer  v.  Simonson,'  5  A,  B.  R.  537,  107  Fed.  898  (C.  C.  A,  Ky.,  affirmed 
sub  nom.  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  431,  184  U.  S.  18) ;  In  re 
Scholtz,  5  A.-  B.  R.  782,  106  Fed.  834  (D.  C.  Iowa). 

56.  In  re  Carver  &  Co.,  7  A.  B.  R.  539,  113  Fed.  138  (D.  .C.  N.  Car.). 

57.  Inferentially,  In  re  Thompson,  11  A.  B.  R.  720,  128  Fed.  575  (C.  C.  A, 
N.  Y.). 

58     In  re  Klien  &  Co.,  8  A.  B.  R.  559.  116  Fed.  523  (D.  C.  N.  Y.). 
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§  1613.  Sales  by  Assignee  under  Void  Assignment.— Sales  made  by 
the  assignee  under  the  void  assignment  may  be  set  aside  by  the  bankruptcy 
court  for  sufficient  cause;  probably,  however,  only  where  the  state  court 
in  charge  of  the  assignment  would  have  had  jurisdiction  to  set  them  aside.s* 
Thus,  the  title  to  property  sold  by  the  assignee  but  not  paid  for,  passes  to- 
the  trustee.®" 

But  the  property  may  not  be  recovered,  except  by  plenary  action. . 

In  re  Findlay  Bros.,  4  A.  B.  R.  745,  104  Fed.  675  (D.  C.  N.  Y.) :  "Assuming,, 
as  contended  by  the  creditors,  that  the  money  used  by  the  bankrupts'  wives  to 
purchase  the  stock,  was  the  money  paid  to  them  by  the  bankrupts  before  the 
institution  of  bankruptcy  proceedings,  still  under  the  decision  of  the  Supreme 
Court  in  the  case  of  Bardes  v.  Bank  (178  U.  S.  5S4,  4  Am.  B.  R.  163),  the  pay- 
ment of  those  moneys  by  the  wives  for  the  stock  could  not  be  disregarded,  nor 
could  the  money  be  retained  by  the  trustee  upon  setting  aside  the  sale,  but  it 
would  have  to  be  returned.  *  *  *  For  any  relief,  supposing  I  were  to  grant 
an  order  setting  aside  the  sale,  a  bill  in  equity  must  be  filed  in  the  State  court 
for  an  accounting  as  respects  the  goods  or  their  proceeds,  to  which  ^11  persons- 
concerned  in  the  disposition  of  the  goods  subsequent  to  the  sale  and  against 
whom  relief  was  sought,  would  be  necessary  parties.  After  this  lapse  of  time 
and  the  various  changes  that  have  occurred,  I  think  the  prosecution  of  such 
a  suit  would  be  attended  with  much  labor  and  expense,  and  looking  at  all' 
the  circumstances,  I  have  so  much  doubt  as  respects  any  beneficial  final  result, 
that  I  think  I  ought  not  to  set  aside  the  sale  except  upon  security  given  by  the 
creditors  to  indemnify  the  trustee  against  any  loss  or  expense  occasioned 
thereby,  or  by  the  subsequent  proceedings  to  recover  assets.'' 

§  1614.  Assignee  Has  Lien  upon  Surrendered  Assets  for  Expenses 
and  Compensation. — When  the  bankruptcy  court  takes  over  the  assets 
from  the  state  court  which  has  been  administering  the  assignment,  the- 
assets  come  over  subject  to  a  lien  for  the  reasonable  expenses  and  com- 
pensation of  the  assignee,  incurred  or  earned  while  performing  services 
beneficial  to  the  estate  and  necessary  to  its  preservation,  where  the  assign- 
ment was  bona  fide.®^ 

Randolph  v.  Scruggs,  190  U.  S.  533;  S.  C,  10  A.  B.  R.  1:  "The  assignment 
was  not  illegal.  It  was  permitted  by  the  law  of  the  State,  and  cannot  be  taken 
to  have  been  prohibited  by  the  bankruptcy  law  absolutely  in  every  event, 
whether  proceedings  were  instituted  or  not.     *     *     *     jj  seems  to  us  that  it. 

59.  Compare,  impliedly,  In  re  Finlay  Bros.,  4  A.  B.  R.  745,  104  Fed.  675  (D. 
C.  N.  Y.);  impliedly.  In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.). 

60.  In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.). 

61.  Summers  v.  Abbott,  10  A.  B.  R.  254,  122  Fed.  36  (C.  C.  A.  Mo.) ;  impliedly,. 
In  re  Levitt,  11  A.  B.  R.  411  (D.  C.  Wis.).  Compare,  to  same  general  effec:, 
In  re  Bussey,  6  A.  B.  R.  603  (Ref.  Mo.);  In  re  Scholtz,  5  A.  B.  R.  782,  106  Fed. 
834  (D.  C.  Iowa);  In  re  Pauly,  2  A.  B.  R.  333  (Ref.  N.  Y.). 

Compare,  to  same  conclusion,  In  re  Klein  &  Co.,  8  A.  B.  R.  559  (D.  C.  N.  Y.) : 
This  decision  is  placed  upon  the  ground  that  creditors,  having  permitted  the 
assignee  to  go  ahead  and  administer  the  estate  in  the  insolvency  court,  are 
bound  to  reimburse  him  therefor.  This  might  be  good  ground  for  holding 
those  who  did  so  permit  him  to  proceed  and  therefore  might  be  held  to  have 
assented  thereto,  Ijut  how  about  those  who  objected  and  dissented  and  did. 
their  best  to  get  enough  creditors  together  to  file  a  petition  in  bankruptcy? 

Compare,  In  re  Pattee,  16  A.  B.  R.  450,  143  Fed.  994  (D.  C.  Conn.),  where  an. 
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would  be  a  hs-rd  and  subtle  construction  to  say,  as  seems  to  have  been  thought 
in  Bartlett  v.  Bramhall,  3  Gray  857,  260,  that  when  they  were  instituted  they 
;not  only  avoided  the  assignment,  but  made  it  illegal  by  relation  back  to  its' 
date,  when,  if  they  had  not  been  started,  it  would  have  remained  perfectly 
good." 

In  re  Chase,  10  A.  B.  R.  677,  124  Fed.  753  (C.  C.  A.  R.  I.,  reversing 
In  re  Gladding,  9  A.  B.  R.  171  [Ref.  R.  I.]  and  in  eflfect  overruling  Wilbur  v. 
Watson,  7  A.  B.  R.  54) :  "In  the  present  case,  the  claims  of  petitioners  con- 
-stituted  a  lien  on  the  assets  in  their  hands  adverse  to  the  trustee,  and  the  por- 
lion  of  the  statute  cited  appertains  to  nothing  of  that  nature.     *    *    * 

"The  fact  that,  under  the  circumstances,  the  petitioners  paid  the  trustee  the 
gross  amount  received  by  them,  and  delivered  them  the  other  assets,  does 
riot,  as  is  clearly  settled,  deprive  them  of  the  right  to  apply  to  the  court  for 
payment  of  the  sums  for  which  they  once  had  a  lien.'' 

§  1615.  Assignment  Must  Be  "General"  and  "Bona  Fide,"  Not 
"Partial"  nor  "Fraudulent." — But  the.  assignment  must  be  a  general 
assignment  for  the  equal  benefit  of  all  creditors,  and  not  a  partial  nor  pref- 
erential assignment,  and  must  be  bona  fide,  else  the  lien  will  not  attach. 
The  decisions  generally  qualify  the  doctrine  by  saying  an  assignment  "honr 
estly"  made. 

assignee  was  allowed  compensation  and  reimbursement  for  what  was  done  after 
bankruptcy  proceedings  were  instituted  but  not  for  what  was  done  before: 
being  directed  to  present  the  latter  as  a  "claim." 

Rulings  on  Assignee's  Claims  in  Bankruptcy  before  Randolph  v.  Scruggs. — 
Before  the  Supreme  Court  announced  its  decision  in  Randolph  v.  Scruggs,  190 
U.  S.  533;  S.  C.,  10  A.  B.  R.  1,  supra,  there  were  various  contrary  holdings,  to 
the  effect  that  an  assignee  for  the  benefit  of  creditors  was  not  entitled  to  re- 
imbursement for  expenses  nor  compensation  as  assignee  incurred  nor  earned 
before  the  filing  of  the  bankruptcy  petition;  inasmuch  as  they  were  incurred 
with  the  full  knowledge  that  an  act  of  bankruptcy  was  being  committed,  and 
that  the  assignment  was  likely  to  be  nullified;  also  because  the  Bankruptcy  Act 
itself  limits  reimbursement  for  the  preservation  of  the  estate  to  expenses  in- 
curred subsequently  to  the  filing  of  the  petition. 

In  re  Peter  Paul  Book  Co.,  5  A.  B.  R.  105,  104  Fed.  786  (D.  C.  N.  Y.) ;  In  re 
■Gilblom  &  King,  2  N.  B.  N.  &  R.  60  (Ref.  Ohio);  In  re  Mays,  7  A.  B.  R.  764 
(D.  C.  W.  Va.) ;  In  re  Stearns  v.  Flick,  4  A.  B.  R.  723,  103  Fed.  931  (D.  C, 
Ohio);  In  re  Tatem,  Mann  &  Co.,  7  A.  B.  R.  52,  112  Fed.  50  (D.  C.  N.  Car.); 
Wilbur  v.  Watson,  7  A.  B.  R.  54,  111  Fed.  493  (D.  C.  R.  I.).  In  this  connection, 
■see  In  re  Gladding,  9  A.  B.  R.  171  (Ref.  R.  I.,  reversed  by  C.  C.  A.  sub  nom.  In 
re  Chase,  10  A.  B.  R.  677,  124  Fed.  753  (C.  C.  A.  R.  I.).  Also,  see  In  re  King- 
man, 5  A.  B.  R.  251  (Ref.  Mass.). 

But  even  before  the  Supreme  Court's  decision  in  Randolph  v.  Scruggs  there 
were  various  holdings  to  the  same  eflfect:  In  re  Bussey,  6  A.  B.  R.  603  (Ref. 
Mo.);  In  re  Schlotz,  5  A.  B.  R.  782,  ]06  Fed.  834  (D.  C.  Iowa);  In  re  Klein  & 
Co.,  8  A.  B.  R.  559,  116  Fed.  523  (D.  C.  N.  Y.) ;  In  re  Pauly,  2  A.  B.  R.  333  (Ref. 
N.  Y.). 

However,  it  was  held  that  such  assignee  should  be  allowed  to  prove  his  claim 
as  a  general  claim  against  the  estate  and  be  allowed  to  share  in  the  dividends 
therefrom  the  same  as  any  other  agent  to  whom  the  bankrupt  before  bank- 
ruptcy might  have  entrusted  his  property  for  care  and  distribution.  In  re 
Gilblom  &  King,  2  N.  B.  N.  &  R.  60  (Ref.  Ohio);  In  re  Mays,  7  A.  B.  R.  764 
(D.  C.  W.  Va.) ;  impliedly.  In  re  Tatem,  Mann  &  Co.,  7  A.  B.  R.  52,  112  Fed. 
50  (D.  C.  N.  Car.). 

Year's  Limitation  for  Proof  of  Claims  Does  Not  Apply  to  Assignee's  Lien. — 
The  assignee's  claim  is  not  a  cl-aim  within  the  meaning  of  §  57  (n)  prohibiting 
proofs  of  claims  after  the  expiration  of  a  year  from  the  date  of  adjudication; 
nor  a  "debt,"  as  defined  by  §  1,  In  re  Levitt,  11  A.  B.  R.  411  (D.  C.  Wis.). 
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In  re  Chase,  10  A.  B.  R.  677,  124  Fed.  753:  "No  criticism  is  made  of  the 
terms  of  the  assignment  nor  any  suggestion  that  it  was  not  framed  in  all  re- 
spects for  the  advantage  of  all  the  creditors." 

Summers  v.  Abbott,  10  A.  B.  R.  254,  123  Fed.  36  (C.  C.  A.  Mo.) :  "To  prevent 
misapprehension  it  is  proper  to  say  that  this  case  has  none  of  the  odious  features 
about  it  that  sometimes  crops  out  in  cases  where  insolvents  make  de'eds  of 
assignment  for  the  professed  benefit  of  their  creditors,  but  which  are  in  fact 
made  to  embarrass  and  defraud  them,  and  where  the  assignee  is  a  willing  in- 
strument of  the  fraudulent  debtor.'' 

Randolph  v.  Scruggs,  10  A.  B.  R.  1,  190  U.  S.  533:  "The  assignment  has  no 
general  fraudulent  intent;  mere  constructive  fraud  in  an  assignment  for  the 
equal  benefit  of  all  creditors  is  not  a  bar  to  the  assignee's  receiving  compen- 
sation, though  the  case  would  be  different  if  the  assignee  were  a  party  to  actual, 
fraud." 

In  re  Harson  Co.,  11  A.  B.  R.  516  (Ref.  R.  I.):  "In  all  three  of  the  above- 
cases  it  is  to  be  noted,  however,  that  the  assignment  was  for  the  equal  benefit 
of  all  creditors,  while  the  question  now  before  us  is  whether  an  assignment 
which  was  for  the  benefit  only  of  such  creditors  as  chose  to  assent  to  receive 
in  full  satisfaction,  whatever  the  assignee  paid  them,  is  on  the  same  footing. 
The  assignee  contends  that  this  was  not  a  preferential  as-signment.  But  that 
an  assignment  which  is  so  drawn  is  preferential  seems  to  be  the  settled  law 
even  where  such  an  assignment  is  held  good." 

When  will  the  court  decide  the  assignment  is  not  within  the  rule  because 
«o*  "honestly"  made?  One  case,  In  re  Congdon,  11  A.  B.  R.  219- (D.  C. 
Minn.)  held  that,  under  the  circumstances  of  that  case,  the  assignment  was 
fraudulent,  the  bankrupt  being  left  in  charge  of  his  store,  to  run  it,  on  a. 
salary,  under  an  agreement  that  the  stock  should  be  replenished  from  time 
to  time;  in  addition  to  which  the  assignment  deed  itself  was  peculiar;  and,, 
finally,  all  parties  knew  bankruptcy  proceedings  were  inevitable. 

It  must  not  be  partial  nor  preferential.^^  But  that  the  assignment 
provides,  in  accordance  with  the  state  law,  permission  that  only  those  may 
participate  in  its  benefits  who  consent  to  the  debtor's  release  from  his  re- 
maining debts,  would  not  necessarily  make  it  fraudulent.^^ 

§  1616.  Receivers  Likewise  Entitled  to  Lien  Where  Receiverships 
Nullified  by  Bankruptcy. — The  same  rule  applies  in  cases  of  receiverships 
and  trusteeships  rendered  void  by  subsequent  bankruptcy  proceedings  under 
the  Amendment  of  1903  making  such  receiverships  and  trusteeships  acts 
of  bankruptcy;  provided  the  receiver  or  trustee  were  appointed  for  the 
general  benefit  of  all  creditors.^* 

In  re  Zier  &  Co.,  15  A.  B.  R.  648,  142  Fed.  102  (C.  C.  A.  Ind.,  affirming  11 
A.  B.  R.  527) :  "The  bankruptcy  jurisdiction  when  properly  invoked,  super- 
sedes the  prior  proceedings  in  the  State  court  for  winding  up  the  corporation,. 

62.  In  re  Harson  Co.,  11  A.  B.  R.  516  (Ref.  R.  I.).  Compare,  In  re  Wert- 
heimer,  6  A.  B.  R.  187  (Ref.'  N.  Y.). 

63.  Compare,  analogously,  Patty-Joiner  Co.  v.  Commings,  4  A.  B.  R.  372  (C. 
C.  A.  Tex.). 

64.  Compare,  inferentially,  In  re  Zier  &  Co.,  11  A.  B.  R.  527  (D.  C.  Ind.). 
Compare  for  case  of  trusteeship  since  1903,  but  wncre  question  not  involved. 

In  re  Hercules  Atkins  Co.,  13  A.  B.  R.  3,9,  133  Fei.,  813  (D.  C.  Penn.). 
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'as  to  which  i;he  jurisdiction  is  not  concurrent'  (In  re  Watts  and  Sachs,  190 
U.  S.  1,  37,  10  Am.  B.  R.  113),  so  that  the  rule  upheld  in  Randolph  v.  Scruggs, 
supra,  in  reference  to  a  voluntary  assignment  for  the  benefit  of  creditors,  is 
equally  applicable  to  this  claim.  Such  claim  is  allowable  only  upon  equitable 
considerations  for  services  from  which  the  estate  in  bankriiptcy  has  derived 
benefit,  and  to  the  extent  only  that  they  were  beneficial  in  fact.  The  ide  thus 
governing  the  claim  was  recognized  by  the  District  Court  in  its  conclusions, 
and  the  order  of  reversal  and  disallowance  rests  primarily  on  the  finding  of 
i-act  that  the  services  'were  not  beneficial  to  said  estate.'  Upon  the  record 
certified  by  the  referee,  and  without  reference  to  other  matters  for  the  con- 
sideration of  which  error  is  assigned,  we  are  constrained  to  the  opinion  that  the 
services  embraced  in  the  claim  were  so  largely  directed  to  delaying  and  ob- 
Etructing  rightful  proceedings  in  bankruptcy  that  they  cannot  be  treated  as 
beneficial  to  the  estate,  and  are  without  equity  for  support  of  the  claim  to  be, 
compensated  out  of  the  estate  in  bankruptcy. 

"Institution  of  the  suit  against  the  corporation  was  plainly  within  the  rights 
of  the  plaintiffs  therein  and  their  attorneys,  the  appellants.  So  the  application 
for  and  appointment  of  a  receiver  to  administer  the  assets  and  rightful  pos- 
fession  thereunder  up  to  the  intervention  of  bankruptcy  proceedings  are  not 
(Juestionable." 

Compare,  analogously.  In  re  Chase,  10  A.  B.  R.  683,  134  Fed.  753  (C.  C.  A., 
R.  I.) :  "But  neither  the  present  statutes  of  bankruptcy  nor  any  prior  act  do, 
or  did,  unqualifiedly  denounce  an  assignment  like  that  at  bar,  intended  for  the 
equal  distribution  of  the  property  of  a  failing  delator  among  creditors,  without  any 
attempt  to  defraud  or  embarrass  persons  to  whom  he  is  under  liability.  In  this 
respect,  assignments  at  common  law  stand  precisely  as  do  proceedings  for  the 
appointment  of  receivers  by  Federal  courts  or  State  courts,  which,  under  the 
act  to  amend  the'  Act  of  July  1,  1898,  approved  February  5,  1903,  become  a 
sufficient  basis  for  an  involuntary  petition.  In  §  3  of  that  act  (33  Stat.  797, 
ch.  487),  the  making  a  general  assignment  and  an  application  for  a  receiver, 
under  the  circumstances  named  therein,  are  classed  together;  so  that  there  is 
nothing  in  the  terms  of  the  present  statutes  of  bankruptcy  to  justify  a  claim 
that  an  assignment  for  the  benefit  of  creditors,  like  that  at  bar,  is  any  more  in 
fraud  of  the  statutes,  or  denounced  by  them,  than  the  action  of  a  State  tribunal, 
which  may  be  one  of  the  highest  authority,  in  proceeding  on  an  honest  appli- 
cation for  a  receiver.  It  can  be  no  more  reprehensible  to  make  an  assignment 
m  favor  of  creditors,  free  from  any  attempt  to  embarrass  them  and  from  any 
dishonest  purpose,  than  to  apply  to  a  Federal  court  or  State  court  for  the  ap- 
pointment of  a  receiver;  and  the  bankruptcy  statutes  do  not  seek  to  punish  one 

more  than  the  other." 

I 

Conversely,  where  no  benefit  resulted  therefrom.*^ 

Even  before  the  amendment  making  receiverships  acts  of  bankruptcy  was 
passed,  sucli  lien  was  recognized.®" 

Inferentially,  Wilson  v.  Parr,  8  A.  B.  R.  330,  115  Ga.  639:  "The  services  of 
the  receiver  and  his  attorneys  inured  to  the  benefit  of  the  creditors  of  the  bank- 
rupt.    They  were  rendered  under  the  order  of  the  State  court,  and  the  fund  in 

65.  In  re  Allison  Lumber  Co.,  14  A.  B.  R.  78  (D.  C.  Ga.) ;  In  re  Zier  &  Co 
11- A.  B.  R..537  (D.  C.  Ind.). 

66.  Hanson  v.  Stephens,  11  A.  B.  R.  173  (Sup.  Ct.  Ga.) ;  In  re  Rogers,  8  A.  B 
R.  733  (D.  C.  Ga.).  Compare,  In  re  Lengert  Wagon  Co.,  6  A.  B.  R.  535  jj^q 
Fed.  937  (D.  C.  N.  Y.);  Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  734  fR  r 
3uo.  Ct.). 
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that  court  was  the  result  of  the  services  of  the  receiver  and  his  attorneys  acting 
vmder  the  orders  of  the  court,  and  ought  to  be  paid.  As  this  fund  in  any  court 
would  be  properly  chargeable  with  su4h  costs  and  expenses,  and  as  the  services 
of  both  the  receiver  and  the  attorneys  in  the  original  equitable  petition  were 
concluded  by  the  order  of  transfer,  there  existed  no  reason  why,  before  the 
transfer  was  made,  the  expenses  of  raising  the  fund  transferred  should  not  be 
paid." 

At  least  wherever  the  assets  already  had  been  converted  into  money  and 
the  court  appointing  the  receiver  or  trustee  had  made  the  allowance  before 
ordering  the  fund  turned  over  to  the  bankruptcy  court.^'' 

§  1617.  Likewise,  Mortgagees  in  Possession  under  Mortgage  Ex- 
ecuted for  Benefit  of  All  Creditors  Assenting. — And  the  same  rule 
would  perhaps  apply  to  mortgagees  in  possession  under  a  mortgage  ex- 
ecuted for  the  benefit  of  all  creditors  assenting  thereto.®^ 

§  1618.  Also,  Attaching  Creditors  Where  Attachment  Lien  Pre- 
served for  Benefit  of  Estate. — It  has  also  been  held  proper  to  allow 
attorney's  fees  and  costs,  to  creditors  who  had,  prior  to  bankruptcy,  levied 
an  attachment,  as  to  which  an  unfiled  or  unrecorded  instrument  was  void, 
the  attachment  lien  being  itself  void  as  against  the  trustee  in  bankruptcy, 
but  being  preserved  for  the  benefit  of  the  estate,^^  in  order  that  the  prop- 
erty affected  by  the  unfiled  instrument  might  be  brought  into  the  estate. 

But  it  is  difficult  to  see  any  more  reason  for  reimbursing  such  levying 
creditors  than  for  reimbursing  any  other  creditors  who  have  sought  to  ga/n 
advantage  by  levy  and  have  had  their  efforts  come  to  naught  through  the 
intervention  cf  bankruptcy;  the  attachment  not  having  been  brought  for 
the  benefit  of  all. 

§  1619.  Where  Attachment  Really  for  Benefit  of  All,  Creditor  En- 
titled to  Reimbursement. — Where,  however,  an  attachment  suit  has  in 
reality  been  brought  for  the  benefit  of  all,  the  creditor  may  be  entitled 
(although  not  in  every  State  nor  in  every  case)  to  reimbursement  of  his 
costs  and  expenses.  Thus^  where  the  state  statute  provides  for  such  prior- 
ity in  cases  of  subsequent  sequestrations  by  receivers,  assignees,  etc.,  the 
same  priority  may  be  allowed  under  §  64  (b)  (5 ).''''' 

Again,  where  property  which  had  been  concealed  or  transferred  by  the 

67.  Wilson  v.  Parr,  8  A.  B.  R.  230,  115  Ga.  629  (Sup.  Ct.  Ga.). 

68.  In  re  Hutchinson  Co.,  14  A.  B.  R.  518  (Ref.  Mich.). 

69.  Receivers  v.  Staake,  13  A.  B."  R.  281,  133  Fed.  717  (C.  C.  A.  Va.),  affirmed 
without,  however,  adverting  to  this  point,  sub  nom.  First  Nat.  Bk.  v.  Staake,  15 
A.  B.  R.  639,  202  U.  S.  141.    See  ante,  §  1490,  and  post,  §  2018. 

But  a  claim  for  attachment  costs  where  the  attachment  lien  is  vacated  by  the 
adjudication  and  not  preserved  for  the  benefit  of  the  estate  is  not  a  lien  upon 
the  property  coming  into  the  bankruptcy  court  nor  is  it  entitled  to  priority,  of 
payment,  ante,  §  1485. 

70.  See  post,  §  2018.  In  re  Goldberg,  16  A.  B.  R.  523,  144  Fed.  566  (D.  C. 
Me.);  In  re  Lewes,  4  A.  B.  R.  51,  99  Fed.  935  (D.  C.  Mass.).  Obiter,  In  re 
Daniels,  6  A.  B.  R.  700,  110  Fed.  745  CD.  C.  R.  I.). 
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■bankrupt,  has  been  recovered  through  the  efforts  of  the  creditor,  the  cred- 
itor may  be  entitled  to  reimbursement,  under  §  64  (b)  (2),  though  such 
efforts  be  taken  in  the  form  of  an  attachment,  emergency  existing. 

§  1620.  Whether  Extent  of  Lien  May  Be  Fixed  by  State  Court 
"before  Surrender.— It  has  been  held  impertinence  for  the  State  Court 
to  fix  the  amount  of  the  lien  upon  the  assets  in  favor  of  its  own  officers, 
at  least  in  state  insolvency  proceedings  suspended  by  the  Bankrupt  Act; 
and  that  the  extent  and  validity  thereof  should  be  left  to  the  bankruptcy 
court  for  determination. 

In  re  Rogers,  8  A.  B.  R.  723  (D.  C.  Ga.) :  "The  trustee  either  has  or  has 
not  the  right  to  the  possession  of  the  assets  of  the  bankrupt  in  the  hands  of 
the  temporary  receiver  of  the  State  court.  *  *  *  n^  then,  the  proceedings  are 
suspended,  as  is  clearly  the  effect  of  the  bankruptcy  ^aw  (this  being  a  State, 
insolvency  proceeding)  the  State  court  has  no  right  or  authority  to  fix  the 
fees  of  its  receiver  having  charge  of  the  property  and  less  right  to  refuse  to 
turn  over  the  same  until  those  fees  have  been  paid  by  the  proper  officer  of  the. 
Bankrupt  court.  *  *  *  Should  such  a  precedent  be  recognized,  it  may  not 
■be  impossible  that  in  a  large  number  of  bankruptcy  cases  the  assets  might 
suffer  from  a  mulcting  process  of  this  sort  before  they  reach  the  hands  of  the 
officers  appointed  under  the  act  of  Congress  to  administer  and  distribute  them." 

And  there  is  no  good  reason  for  applying  a  different  rule  where  the  cus- 
tody of  the  state  court  is  under  nullified  legal  liens,  assignments  and  re- 
ceiverships, unless  perhaps  under  the  doctrine  that  as  to  the  insolvency 
proceedings  the  court  was  absolutely  without  jurisdiction  in  any  event, 
whilst  in  the  other  cases  the  state  court's  jurisdiction  was  good  until 
bankruptcy  intervened. 

And  it  was  held  not  proper  for  the  state  court  to  make  the  order  turning 
over  the  assets  conditional  on  the  payment  of  the  receivership  expenses, 
where  the  assets  had  not  been  converted  into  money,  and  that,  under  such 
circumstances,  tbe  extent  and  validity  of  the  lien  was  to  be  left  to  the  dis- 
cretion of  the  bankruptcy  court.'' ^ 

Hanson  v.  Stephens,  11  A.  B.  R.  17S  (Sup.  Ct.  Ga.),  wherein  the  court  says: 
■"Whjle  a  fund  raised  by  a  sale  of  the  property  of  an  insolvent  debtor,  through 
Ihe  medium  of  a  receiver  under  the  orders  of  a  State  court,  may,  on  the  ap- 
plication of  a  trustee,  appointed  after  an  adjudication  of  such  debtor  as  a  bank- 
rupt, for  a  transfer  of  such  fund  in  the  State  court  to  him,  be  charged  with 
the  cost  and  expenses  of  converting  the  property  of  the  debtor  into- cash,  yet 
after  the  property  of  a  debtor  has  been  seized  under  the  order  of  a  State  court 
and  placed  in  the  hands  of  a  temporary  receiver,  and  after  the  adjudication  of 
such  person  as  a  bankrupt,  and  before  the  conversion  of  his  property  into 
cash  has  been  made  by  the  receiver,  the  trustee,  on  application  to  the  State 
court,  is  entitled  to  the  possession  of  the  property  for  the  purpose  of  being  sold 
and  administered  in  the  court  of  bankruptcy;  and  it  is  error  on  the  part  of  the 
judge  of  the  State  court  to  order  the  transfer  of  such  property  to  the  trustee 
on  condition  that  the  fees  for  the  attorneys  and  receiver  shall  be  first  paid. 

"Where  no  fund  is  in  the  hands  of  the  receiver,  out  of  which  such  payments 

71.   Contra,  Wilson  v.  Parr,  8  A.  B.  R.  230,  115  Ga.  639  (Sup.  Ct.  Ga.). 
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may  be  made,  the  persons  claiming  to  be  paiid  out  of  the  property  must  be 
remitted  to  the  bankruptcy  court  for  the  adjudication  and  establishment  of  their 
respective  claims." 

Contra,  Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  734  (R.  I.  Sup.  Ct.):  "In 
so  doing,  however,  the  question  of  procedure  arises,  whether  the  expenses 
already  incurred  shall  be  first  paid  out  of  the  fund,  or  whether  the  whole  fund 
shall  be  surrendered  and  our  receiver  sent  to  the  Federal  court  to  ask  for  his 
fees  and  expenses.  We  think  that  the  former,  is  the  proper  course  for  several 
reasons. 

"A  receiver  is  an  officer  of  the  court,  holding  property  under  its  order  for 
the  benefit  of  the  party  entitled  to  it.  All  courts  therefore  hold  that  the  receiver 
should  be  paid  from  the  fund,  as  a  part  of  the  expense  of  the  proceeding.  It 
would  greatly  embarrass  courts  in  securing  good  receivers  if  this  rule  should 
not  be  adhered  to.  They  should  not  be  subjected  to  the  uncertainty,  incon- 
venience and  delay  of  awaiting  other  proceedings  and  of  seeking  their  pay  from 
other  courts.'' 

It  has  also  been  held  improper  for  the  state  court  to  order  the  sale  of  the 
assets  for  the  purpose  of  raising  the  money  to  pay  such  charges. 

But  at  all  event,  in  cases  where  the  assets  were  in  the  State  bankruptcy 
or  insolvency  court,  the  extent  and  validity  of  the  lien  must  be  left  to  the 
United  States  bankruptcy  court  for  determination  ;''2  and  it  will  be  consid- 
ered an  impropriety,  which  may  be  disregarded,  for  the  state  court  to  at- 
tempt to  fix  them.'^^ 

§  1621.  Only  Expenses  and  Compensation  for  Services  Beneficial 
to  Estate  and  Reasonable,  Allowed. — Only  such  expenses  and  compen- 
sation as  were  incurred,  or  earned,  in  performing  services  beneficial  to  the 
estate  or  necessary  to  its  preservation,  and  that  are  reasonable  in  amount, 
may  be  allowed  as  part  of  the  lien.^* 

Randolph  v.  Scruggs,  10  A.  B.  R.  1,  190  U.  S.  533:  "We  are  not  prepared  to  gO' 
further  than  to  allow  compensatioh  for  services  which  were  beneficial  to  the 
estate.  Beyond  that  point,  we  must  throw  the  risk  of  his  conduct  on  the 
assignee,  as  he  was  chargeable  with  knowledge  of  what  might  happen." 

In  re  Chase,  10  A.  B.  R.  683,  124  Fed.  753  (C.  C.  A.  R.  I.) :  "From  the  time- 
the  assignor  declares  his  insolvency  by  making  an  assignment,  his  property 
must  be  held  equitably  for  the  benefit  of  his  creditors,  and  he  can  do  nothing 
which  will  embarrass  or  prejudice  them  in  realizing  therefrom,  whether  the 
result  is  that  they  are  administered  under  the  common  law  assignment  or 
ultimately  go  into  the  hands  of  a  trustee  in  bankruptcy.  Therefore,  in  no 
event  can  he  impress  on  them  a  lien  for  any  amount  of  compensation  arbi- 
trarily agreed  on.  Anything  in  this  direction  beyond  what  would  be  reasona- 
ble and  equitable  would  be  contrary  to  the  policy  of  the  law,  and  would  be 
declared  invalid  by  the  court  having  jurisdiction  of  the  trust  if  the  assignment 

72.  In  re  Rogers,  8  A.  B.  R.  723  (D.  C.  Ga.) ;  In  re  Allison  Lumber  Co.,  14  A> 
B.  R.  78  (D.  C.  Ga.). 

73.  In  re  Rogers,  8  A.  B.  R.  723  (D.  C.  Ga.). 

74.  In  re  Zier  &  Co.,  15  A.  B.  R.  648,  142  Fed.  102  (C.  C.  A.  Ind.,  affirming  11 

A.  B.  R.  527),  quoted  supra,  §  1616;  wnpliedly,  In  re  Allison  Lumber  Co.,  14  A. 

B.  R.  78,  137  Fed.  643  (D.  C.  Ga.). 
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IS  worked  out  at  common  law,  or  by  the  court  in  bankruptcy  if  the  property 
finally  comes  under  its  control.     *     *     * 

"Therefore,  in  the  present  case,  the  District  Court  should  ascertain  and  de- 
termine whether,  under  all  the  circumstances,  the  petitioners  are  equitably 
entitled  to  their  disbursements,  or  any  part  thereof,  reasonable  allowances  for 
their  services,  and  protection  against  outstanding  claims  for  rent." 

Thus,  attorney's  services  to  an  assignee  that  are  beneficial  to  the  estate, 
rendered  before  the  adjudication  in  baiikruptcy,  may  form  part  of  the  as- 
signee's lien  upon  the  assets  turned  over,  where  the  assignment  itself  pro- 
vides for  priority  of  expenses  out  of  the  assigned  property .^^ 

But  attorney's  services  in  preparing  the  deed  of  assignment  are  not  en- 
titled to  a  place  in  the  lien  upon  the  assets  thus  turned  over  f^  though  they 
rnay  be  proved  as  a  general  claim  against  the  bankrupt's  estate.^''  Nor  may 
attorney's  services  rendered  the  assignee  or  assignor  in  resisting  adjudi- 
cation of  bankruptcy  be  allowed;''*  nor  attorney's  services  rendered  the 
c'ebtor  or  the  receiver  in  the  state  court  in  avoiding  bankruptcy  proceedings, 
really  in  behalf  of  preferred  creditors,  although  ostensibly  for  the  debtor, 
cr  in  resisting  adjudication  in  bankruptcy. 

In  re  Zier  &  Co.,  11  A.  B.  R.  527  (D.  C.  Ind.,  affirmed  15  A.  B.  R.  648) :  "The 
reason  of  this  rule  is  that  general  creditors  should  pay  for  services  which  have 
actually  benefited  them.  It  was  never  intended  to  make  them  pay  for  un- 
successful assaults  upon  their  interests  as  well  as  resistance  to  those  assaults. 
The  suit  in  the  Floyd  Circuit  Court  was  collusive  and  fraudulent.  It  was  fraudu- 
lent as  against  general  creditors  in  bankruptcy,  because  it  permitted  the  manager 
of  an  insolvent  corporation  to  take  from  its  assets  a  sum  equal  to  one-third  of 
them,  and  to  apply  that  sum  up  on  the  claims  of  particular  creditors.  Its  natural 
and  inevitable  result  was  to  uphold  and  protect  fraudulent  preferences,  while 
the  bankruptcy  proceedings  were  in  the  interest  of  all  the  creditors  alike. 
Watts,  as  attorney  for  the  receiver  of  the  Floyd  Circuit  Court,  aided  in  every 
possible   way  in   the  promotion   of  this   result." 

In  re  Zier  &  Co.,  15  A.  B.  R.  648,  143  Fed.  103  (affirming  II  A.  B.  R.  537) : 
"Nor  is  it  material  to  the  present  issue  that  the  Supreme  Court  (In  re  Watts 
and  Sachs,  supra)  held  that  these  parties  'entertained  the  conviction  in  good 
faith  that  the  custody  of  the  State  court  could  not  be  lawfully  interfered  with 
by  the  bankruptcy  court,'' and  were  acting  erroneously,  but  not  in  contempt  of 
the  District  Court,  and  so  discharged  them  from  the  adjudications  of  that  court 
for  contempt.  The  services  of  the  appellants  were  persistent  in  obstructing 
both  resort  to  and  proceedings  in  bankruptcy,  and  caused  injury  and  expense 
to  the  estate  which  were  unaffected  by  their  motives;  so  that  their  incidental 
service  in  making  sundry  collections  and  negotiating  settlements  is  not  entitled 
to  independent  recognition  for   allowance." 

§  1622.  Others'  Rights,  to  Be  Worked  Out  Through  Assignee  or 
Beceiver. — And  the  rights  of  the  assignee's  attorney  and  others  serving 

75.  Randolph  v.  Scruggs,  190  U.  S,  533;  S.  C,  10  A.  B.  R.  1;  In  re  Byerly,  13 
A.  B.  R.  186,  128  Fed.  637  (D.  C.  Penn.). 

76.  Randolph  v.  Scruggs,  190  U.  S.  533;  S.  C,  10  A.  B.  R.  1. 

77.  Randolph  v.  Scruggs,  190  U.  S.  533;  S.  C,  10  A.  B.  R.  1. 

78.  Randolph  v.  Scruggs,  190  U.  S.  533;  S.  C,  10  A.  B.  R.  1. 
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the  assignee  or  receiver,  in  the  bankrupt  fund  are  to  be  worked  out  through 
the  assignee  or  receiver,  and  by  virtue  of  the  latter's  lien;  and  such  attor- 
ney or  other  person  has  no  independent  standing  in  the  bankruptcy  court. 

Randolph  v.  Scruggs,  10  A.  B.  R.  1,  190  U.  S.  533:  "The  more  difficult  ques- 
tion is  how  to  deal  with  the  services  rendered  to  the  voluntary  assignee.  The 
claim  for  them  must  be  worked  out  through  the  assignee,  and  cannot  be  put 
higher  than  his  claim  for  allowance,  supposing  that  they  had  been  paid." 

In  re  Byerly,  12  A.  B.  R.  186,  128  Fed.  637  (D.  C.  Pa.):  "As  pointed  out 
in  Randolph  v.  Scruggs,  the  claim  as  is  now  presented  must  be  worked  out 
through  the  accountant  in  his  former  capacity  as  assignee  and  cannot  be  put 
any  higher  than  an  allowance  to  him,  for  necessary  counsel  fees  paid." 

Thus,  the  attorney  may  not  except  to  the  referee's  ruling  thereon  nor 
prosecute  error  nor  appeal.f^  So,  also,  must  be  vt^orked  out  the  rights  of 
parties  furnishing  material  to  the  State  receiver;  and  lienholders  thereon 
will  have  no  rights  in  the  bankruptcy  court  unless  the  property  can  be 
shown  to  have  come  into  the  custody  of  that  court.®" 

§  1623.  How  Assignee's  or  Receiver's  Rights  to  Be  Presented. — 

The  assignee  or  receiver  in  the  State  court  should  present  his  claim  to  the 
bankruptcy  court  by  way  of  a  petition,  or  perhaps  deposition  for  proof  of 
a  secured  debt,  like  any  other  party  claiming  a  lien  on  a  fund  in  the  custody 
of  the  bankruptcy  court.^i    , 

§  1624.  No  Liability  on  Assignee's  Bond  on  Superseding  of  State 
Court's  Custody,  to  Those  Creditors  Who  Participate  in  Defeating 
Assignment. — The  assignee's  bond  is  not  liable  to  those  who  defeat  the 
assignment.  Sureties  on  the  bond  are  not  liable  for  the  failure  of  their 
principal  to  account  for  assets  in  his  hands.  The  bond  was  not  intended  for 
the  benefit  of  those  who  attack  and  defeat  the  trust.^^ 


Division  3. 

State  Bankruptcy  or  Insolvency  Proceedings  Superseded  by  Bank- 
ruptcy. 

§  1625.  Third  Exception  to  Rule  That  State  Court  Retains  Juris- 
diction if  First  to  Obtain  Custody. — The  third  exception  to  the  rule 
that  the  state  court  retains  jurisdiction  if  first  in  possession  of  the 
res,  is  where  the  property  at  the  time  of  the  bankruptcy  is  in  the 
custody  of  a  state  court  under  state  insolvency  or  state  bankruptcy 

79.  In  re  Byerly,  12  A.  B.  R.  186,  128  Fed.  637  (D.  C.  Penn.). 

80.  In  re  Allison  Lumber  Co.,  14  A.  B.  R.  78  (D.  C.  Ga.). 

81.  In  re  Allison  Lumber  Co.,  14  A.  B.  R.  78  (D.  C.  Ga.).  / 

82.  Brandt  on  Suretyship,  §  128. 
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proceedings,  or  proceedings  amounting  to  such,  in  which  event  such 
proceedings  are  superseded  by  the  federal  bankruptcy  proceed- 
ings. *3 

In  re  Kersten,  6  A.  B.  R.  519,  110  Fed.  929  (D.  C.  Wis.):  "It  is  true  that 
jurisdiction  over  the  estate  of  a  bankrupt  is  essential  for  its  due  administration 
under  the  provisions  of  the  Act  of  Congress.  *  *  *  The  showing  in  this 
record  of  the  action  pending  in  the  Circuit  Court  of  Calumet  County,  and  of  its 
custody  of  the  estate,  through  a  receiver,  under  the  provisions  of  the  State 
statute.  *  **  If  sucIj  action  involves  administration  of  the  estates  of 
debtors  within  the  statute,  in  the  nature  of  insolvency  proceedings  it  cannot 
be  doubted  that  jurisdiction  to  that  end  is  suspended  when  an  adjudication  of 
bankruptcy  intervenes  and  becomes  paramount  under  the  Bankruptcy  Act 
adopted  by  Congress  in  conformity  to  the  powers  reserved  in  the  constitution."^ 

In  re  Lengert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  927  (D.  C.  N.  Y.) :  "But 
the  proceedings  in  the  State  Court  is  one  incident  to  the  insolvency  of  the  cor- 
poration, and  it  seems  to  be  well  settled  that  the  Bankruptcy  Act  gives  exclu- 
sive jurisdiction  to  the  United  States  courts  in  such  matters,  where  proceedings- 
are  properly  Instituted,  and  ousts  the  State  courts  of  all  jurisdiction  with  re- 
spect to  the  possession  or  distribution  of  insolvent  estates." 

Inferentially,  In  re  Watts,  10  A.  B.  R.  113,  190  U.  S.  1:  "And  the  operation 
of  the  bankruptcy  laws  of  the  United  States  cannot  be  defeated  by  insolvent 
commercial  corporations  applying  to  be  wound  up  under  State  Statutes.  The 
Bankruptcy  Law  is  paramount,  and  the  jurisdiction  of  the  Federal  courts'  in 
bankruptcy,  when  properly  invoked,  in  the  administration  of  the  affairs  of  in- 
solvent persons  and  corporations,  is  essentially  exclusive.  Necessarily  when 
l;ke  proceedingsin  the  State  courts  arc  determined  by  the  commencement  of  pro- 
ceedings in  bankruptcy,  care  has  to  be  taken  to  avoid  collision  in  respect  of  prop- 
erty in  possession  of  the  state  courts.  Such  cases  are  not  cases  of  adverse  pos- 
session or  of  possession  in  -enforcement  of  pre-existing  liens,  or  in  aid  of  the- 
bankruptcy  proceedings.  The  general  rule  as  between  courts  of  concurrent 
jurisdiction  is  that  property  already  in  possession  of  the  receiver  of  one  court 
cannot  rightfully  be  taken  from  him  without  the  court's  consent,  by  the  re- 
ceiver of  another  court  appointed  in  a  subsequent  suit,  but  that  rule  can  have 
only  a  qualified  application  where  winding  up  proceedings  are  superseded  by 
those  in  bankruptcy  as  to  which  the  jurisdiction  is  not  concurrent." 

Potts  V.  Smith  Mfg.  Co.,  12  A.  B.  R.  392,  25  Pa.  Superior  Ct.  209:  "The 
Pennsylvania  Act  of  June  4,  1901,  relating  to  insolvency  is  suspended  by  rea- 
son of  the  existence  of  the  Federal  Bankrupt  Act  of  July  1,  1898,  and  does  not 
become  operative  as  to  the  persons  and  subjects  to  which  the  Federal  act 
applies." 

83.  Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  734  (R.  I.  Sup.  Ct.) ;  In  re  Storck 
■Lbr.  Co.,  8  A.  B.  R.   86,  114  Fed.  860   (D.  C.   Md.);   In  re  Smith  &  Dodson,  2 

A.  B.  R.  9  (D.  C.  Ind.);  Herron  Co.  v.  Superior  Court,  8  A.  B.  R.  493  (Sup.  Ct. 
Calif.);  Wescott  v.  Berry,  4  A.  B.  R.  265,  45  Atl.  352  (Sup.  Ct.  N.  H.);  Carling 
V.  Seymour  Lbr.  Co.,  8  A.  B.  R.  36,  113  Fed.  483  (C.  C.  A.  Ga.,  reversing  In  re 
Macon  Lbr.  Co.,  7  A.  B.  R.  66);  Ketcham  v.  McNamara,  6  A.  B.  R.  163,  72 
Conn.  709;  Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B.  R.  41  (D.  C.  Mass.);  In  re 
Bruss-Ritter  Co.,  1  A.  B.  R.  59,  90  Fed.  651  (D.  C.  Wis.):  In  re  Etheridge,  1  A. 

B.  R.  115,  92  Fed.  329  (D.  C.  Ky.) ;  In  re  McKee,  1  A.  B.  R.  311  (D.  C.  Ky.); 
Littlefield  v.  Gray,  8  A.  B.  R.  409,  52  Atl.  925  (Me.);  In  re  F.  A.  Hall  Co.,  10  A. 
B  R.  96  (D.  C.  Conn.);  In  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills."); 
Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  276  (N.  J.  Ch.);  Old  Town  Bank 
V.  McCormick,  10  A.  B.  R.  768.  96  Md.  341;  obiter,  In  re  Salmon  &  Salmon,  16. 
A.  B.  R.  131,  143  Fed.  395  (D.  C.  Mo.). 
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§  1626.  Basis  of  Supersedence,  Paramount  Authority  Conferred 
by  Constitution,  and  Necessary  Implication  from  §  70. — The  super- 
beding  of  State  Bankruptcy  and  State  Insolvency  proceedings  comes  about 
from  the  fact  that  the  Constitution  of  the  United  States  in  Article  1,  §  8, 
authorizes  Congress  "to  establish  *  *  *  unifoirm  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States  ;"84  (and  that  §  71  of  the 
criginal  Act  [since  stricken  out  on  Amendment],  providing  that  "Proceed- 
ings commenced  under  State  Insolvency  laws  before  the  passage  of  this 
Act  shall  not  be  affected  by  it,"  necessarily  implies  the  supa-seding  of  all 
nther  classes  of  state  insolvency  proceedings  than  those  expressly  ex- 
cepted). 

Potts  V.  Smith  Mfg.  Co.,  12  A.  B.  R.  392,  25  Pa.  Super.  Ct.  209:  "The  Federal 
Courts  have  applied  this  rule  to  the  subject  of  bankruptcies,  and  have  held  that 
when  Congress  has  legislated  upon  the  subject  by  the  enactment  of  a  bankrupt 
law  the  power  of  the  States  is  controlled  and  suspended." 

Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  737  (R.  I.  Sup.  Ct.) :  "'The 
plenary  and  paramount  power  of  Congress  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States,'  says  Hall,  J.,  in  In  re 
Deposit  and  Savings  Inst.,  Fed.  Cas.,  No.  12,  211,  p.  141,  'is  given  in  express 
"terms  by  the  Constitution  of  the  United  States.  It  is  therefore  very  clear  that 
when  Congress  has  exercised  the  power  thus  conferred  their  action  must  nec- 
essarily control  or  limit  the  exercise  of  the  power  of  the  States  over  the 
same  subject  matter;  and  that  whenever  any  State  legislation,  or  any  action 
of  the  State  courts,  comes  praptically  into  actual  conflict  with  the  proper  execu- 
tion of  the  laws  of  Congress,  constitutionally  passed  under  such  grant  ot 
power.  State  legislation  and  the  jurisdiction  and  action  of  the  State  courts 
must  yield  to  the  paramount  authority  of  the  national  government.' 

"The  object  and  intent  of  the  national  bankruptcy  law  is  .to  place  the  adminis- 
tration of  the  affairs  of  insolvent  persons  and  corporations  exclusively  under  the 
jurisdiction  of  the  Federal  courts  sitting,  as  courts  of  bankruptcy;  and  the 
enactment  of  the  national  bankrupt  law  now  in  force  suspended  all  action  and 
proceedings  under  State  insolvent  laws  not  commenced  before  the  passage  of 
the  national  Bankruptcy  Act,  at  least  in  all  cases  provided  for  by  such  Bank- 
ruptcy Act.  In  re  Merchants'  Ins.  Co.,  3  Biss.  162,  6  Nat.  Bankr.  Reg.  43,  Fed. 
Cas.  No.  9,  441;  U.  S.  Bankruptcy  Act,  §  70,  last  clause." 

Herron  Co.  v.  Superior  Ct.,  8  A.  B.  R.  493  (Sup.  Ct.  Calif.) :  "The  provisions 
in  the  Constitution  of  the  United  States  conferring  upon  Congress  the  power 
'to  establish  uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,'  of  necessity  makes  any  act  of  Congress  pass  upon  that  subject 
the  supreme  law  of  the  land,  and  it  was  at  a  very  early  day  determined  that  the 
effect  of  such  action  of  Congress  is  to  suspend  and  supersede  the  operation  of 
any  State  law  of  insolvency  whenever  there  is  any  conflict  between  the  two. 
There  can  be  no  concurrent  jurisdiction  in  the  two  sovereignties  over  the 
same  subject,  and,  as  the  people  of  the  several  States  have  yielded  to  the 
United  States  the  power  to  enact  laws  upon  this  subject,  it  follows  that  when 
Ihe  United  States  has  enacted  a  law  the  power  of  the  State  to  enforce  its  own 

84.  In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86,  114  Fed.  860  (D.  C.  Md.)";  In  re 
Watts,  10  A.  B.  R.  113,  190  U.  S.  1;  In  re  Bruss-Ritter  Co.,  1  A.  B.  R.  59,  90  Fed. 
651  (D.  C.  Wis.") ;  In  re  Etheridge  Furn.  Co.,  1  A.  B.  R.  115,  92  Fed.  329  (D.  C. 
JCy.);  In  re  Mcllce,  1  A.  B.  R.  313  (D.  C.  Ky.). 
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law  upon  that  subject,  whether  it  be  similar  or  different,  must  yield  to  what  is 
the  supreme  law  of  the  land." 

Wescott  V.  Berry,  4  A.  B.  R.  265,  45  Atl.  353  (Sup.  Ct.  N.  H.):  "The  power 
of  the  several  States  to  enact  insolvency  laws  is  subject  to  the  power  of  Con- 
gress to  establish  -uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States.'  Accordingly  a  general  bankruptcy  act  suspends  State  insol- 
vency laws  from  the  time  it  goes  into  effect.  *  *  *  The  provision  that  'pro- 
<eedings  commenced  under  State  insolvency  laws  before  the  passage  of  this  act 
*hall  not  be  affected  by  it'  seems  conclusive  evidence  that  this  was  not  the 
intention  of  Congress;  for  the  provision  that  this  act  shall  not  affect  proceed- 
ings begun  under  the  State  law  before  its  passage  necessarily  implies  that  no 
proceedings  can  be  brought  under  State  insolvency  laws  after  that  date. 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  36,  113  Fed.  483  (C.  C.  A.  Ga., 
reversing  In  re  Macon  Lbr.  Co.,  7  A.  B.  R.  66') :  "The  Constitution  limits  the 
power  of  a  State  to  legislate  on  this  subject,  for  it  is  not  permitted  to  so  leg- 
islate as  to  impair  the  obligation  of  contracts.  U.  S.  Const.,  art.  I,  |  10.  This 
act  is  clearly  a  State  insolvency  law,  within  the  power  of  the  State  to  enact 
when  the  Congress  has  not  exercised  its  power  to  pass  a  uniform  bankrupt 
law.  The  administration  of  the  estates  of  insolvents  by  the  State  courts  under 
this  statute  would  be  inconsistent  with  the  exclusive  jurisdiction  of  the  courts 
of  bankruptcy  under  the  bankrupt  law.  The  passage  of  the  bankrupt  law  by 
Congress,  therefore  suspended  the  operation  of  the  State  statute.  Sturges  v. 
Crowninshield,  4  Wheat.  123-186;  Tua  v.  Carriere,  117  U.  S.,  301-310;  Butler  v. 
Gorely,  146  U.  S.  303-314." 

Ketcham  v.  McNamara,  6  A.  B.  R.  163,  73  Conn.  709:  "The  Constitution  of 
the  United  States  gives  Congress  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United  States.  At  the  date  of  the  assign- 
ment to  the  plaintiff  such  laws  had  been  established.  They  covered,  so  far  as 
respects  the  rights  of  the  parties  to  the  case  at  bar,  the  same  field  previously 
•occupied  by  the  insolvent  laws  of  this  State,  and  consequently  they  superseded 
them.    *     *     * 

The  Act  of  1898  also  differs  from  that  of  1867  in  that  it  makes  direct  reference 
to  its  effect  upon  State  insolvent  laws.  Its  concluding  provision  is  that  'pro- 
ceedings commenced  under  State  insolvency  laws  before  the  passage  of  this 
act  shall  not  be  affected  by  it.'  The  necessary  implication  is  that  any  such 
proceedings  commenced  after  the  passage  of  the  act  are  affected  by  it." 

Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B.  R.  41  (D.  C.  Mass.):  "The  only 
saving  clause  affecting  the  jurisdiction  of  the  State  Courts  provides  for  cases 
commenced  in  those  courts  before  the  passage  of  the  act. 

"The  plain  implication  is  that  proceedings  commenced  in  the  State  court  after 
the  passage  of  the  act  are  unauthorized.  This  is  in  accordance  with  the  earlier 
language  giving  the  statute  full  force  and  effect  from  the  time  of  its  passage, 
•except  that  the  filing  of  petitions  is  to  be  postponed  for  a  short  time. 

"We  are  of  opinion  that  the  language  was  chosen  to  make  clear  the  purpose 
of  Congress  that  the  new  system  of  bankruptcy  should  supersede  all  State  laws 
in  regard  to  insolvency  from  the  date  of  the  passage  of  the  statute." 

§  1627.  State  Bankruptcy  and  Insolvency  Laws  Not  Prohibited. — 

This  constitutional  provision  does  not  prohibit  the  states  enacting  state 
bankruptcy  laws.^^ 

85.  Herron  Co.  v.  Superior  Ct.,  8  A.  B.  R.  493  (Sup.  Ct.  Calif.) ;  Oldtown  Bk. 
-».  McCormick,  10  A.  B.  R.  768,  96  Md.  341. 
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Sturges  V.  Crowninshield,  4  Wheat.  (U.  S.)  122:  "This  establishment  of  uni- 
formity is  perhaps  incompatible  with  State  legislation  on  that  part  of  the  sub- 
ject to  which  the  act  of  Congress  may  extend.  *  *  *  jj  does  not  appear  to 
be  a  violent  construction  of  the  constitution,  and  is  certainly  a  convenient  one,, 
to  consider  the  power  of  the  States,  as  existing  over  such  cases  as  the  laws  of 
the  Union  may  not  reach;  but,  be  this  as  it  may,  the  power  granted  to  Con- 
gress may  be  exercised  or  declined,  as  the  wisdom  of  that  body  shall  decide. 
If,  in  the  opinion  of  Congress  uniform  laws  concerning  bankruptcies  ought  not 
to  be  established,  it  does  not  follow  that  partial  laws  may  not  exist,  or  that 
State  legislation  on  the  subject  must  cease.  It  is  not  the  mere  existence  of  the 
power,  but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  States.  It  is  not  the  right  to  establish  these  uniform  laws,  but 
their  actual  establishment,  which  is  inconsistent  with  the  partial  acts  of  the 
States." 

Potts  V.  Smith  Mfg.  Co.,  12  A.  B.  R.  392,  25  Pa.  Supr.  Ct.  209:  "It  is  not 
contended  that  the  power  vested  in  Congress  by  the  Constitution  of  the  United 
States  is  exclusive  of  that  of  the  States,  and  that  there  remains  no  power  in 
the  latter  tq  legislate  upon  the  subject.  It  is  an  established  doctrine  that  the 
powers  granted  to  Congress  are  only  exclusive  of  the  powers  upon  the  same 
subject  existing  in  the  States  when  an  exclusive  power  is  expressly  delegated 
to  Congress,  or  there  is  such  incompatibility  in  the  exercise  of  it  by  the  States 
as  to  produce  the  necessary  conclusion  that  it  is  exclusive  in  Congress.  Where 
there  is  no  such  exclusive  grant  to  Congress,  or  such  incompatibility,  concur- 
rent power  remains  with  the  States.  Where,  however,  in  the  case  of  concur- 
rent powers  Congress  has  exercised  its  powers  on  a  given  subject,  the  control 
of  the  State  over  that  subject  is  by  such  action  of  Congress  prohibited.  1 
Kent's   Com.  390." 

Singer  v.  Nat.  Bedstead  Co.,  11  A.  B.  R.  278  (N.  J.  Ch.):  "A  more  or  less 
indefinite,  and  I  think  misleading,  notion  has  sometimes  been  expressed  that 
the  Constitution  has  committed  to  Congress  the  whole  subject  of  bankruptcy 
and  insolvency  for  appropriate  legislation,  and  that  therefore  whenever  Con- 
gress passes  a  general  bankrupt  law,  which  it  has  done  four  times,  each  time 
naming,  it  a  'uniform  system  of  bankruptcy,'  all  power  on  the  part  of  the 
States  to  legislate  upon  the  subject  of  bankruptcy  or  insolvency  is  immediately 
suspended.  The  premise  may  be  deemed  to  be  correct,  but  it  seems  to  me  that 
the  conclusion  is  entirely  erroneous.  Congres's  is  not  obliged  to  legislate  on 
the  whole  subject  of  bankruptcy,  it  may  deal  with  only  one  or  several  parts. 
It  is  the  enactment  by  Congress  of  a  law  applicable  to  a  particular  case  which 
suspends  any  State  law  which  otherwise  would  be  applicable  to  that  case.  If 
(very  case  of  bankruptcy  or  insolvency  were  within  the  operation  of  a  National 
Bankrupt  Act,  then  no  possible  State  law  on  the  subject  of  bankruptcy  or  in- 
solvency would  have  any  vigor,  but  every  such  law  would  ipso  facto  be  sus- 
pended." 

Analogously,  In  re  Milling  Co.,  16  A.  B  R.  454,  457,  144  Fed.  314  (D.  C. 
Tex.) :  "The  prohibition  against  impairing  the  obligation  of  contracts  *  *  * 
is  directed  against  the  States  only,  and  there  is  no  other  clause  in  the  constitu- 
tion laying  a  like  inhibition  upon  Congress." 

Some  of  the  states  have  very  complete  bankruptcy  laws  providing  for 
both  involuntary  and  voluntary  proceedings,  as  for  instance,  Massachusetts, 
whose  law  is  called  an  insolvency  law,  yet  possesses  all  the  distinguishing 
features  of  a  true  bankruptcy  law,  even  to  the  discharge  of  debtors  from 
the  remainder  of  .heir  debts.    So,  also,  with  the  following  states :    Maine, 
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New  Hampshire,  Connecticut,  Rhode  Island,  CaHforhia,  Georgia,  Louisi- 
ana, Maryland,  Minnesota,  Nevada,  Pennsylvania  (Potts  v.  Smith  Mfg. 
Co.,  12  A.  R.  B.  392,  25  Pa.  Super.  Ct.  206),  North  Dakota,  and  Vermont. 

The  following  States  do  not  have  provisions  for  involuntary  proceed- 
ings, but  do  have  provisions  for  assignments  or  voluntary  insolvencies 
wherein  a  discharge  of  the  debtor  may  be  granted,  to-wit:  New  Jersey; 
North  Carolina ;  Oregon ;  Virginia ;  Washington ;  Wisconsin   and  Wyoming. 

It  naturally  occurs  to  the  mind  that  for  a  State  to  pass  a  law  discharging 
a  debtor  from  his  debts  would  contravene  §  10  of  the  same  Article  of  the 
United  States  Constitution,  providing  that  "no  State  shall  *  *  *  pg^gg 
any  laws  impairing  the  obligation  of  contracts;"  and,  in  truth,  so  would 
such  a  law,  where  it  made  to  apply  to  obligations  arising  outside  the  bound- 
aries of  the  State  or  arising  before  the  law  was  passed.  But  these  state 
insolvency  laws  discharging  debtors  from  their  obligations  uniformly  have 
been  held  not  to  be  retroactive  and  to  be  applicable  only  to  debts  contracted 
within  the  State  after  their  enactment;  and  thus,  under  jthe  familiar  rule 
that  an  existing  statute  is  to  be  read  into  every  contract  as  a  part  of  its 
terms  the  same  as  if  expressly  written  into  it,  the  courts  have  held  such 
discharges  do  not  impair  the  obligation  of  contracts  made  within  the  State 
after  the  law  has  been  enacted.  It  was  impliedly  part  of  the  very  contract 
itself  that  its  obligations  should  be  liable  to  be  discharged  in  the  event  that 
the  debtor  was  adjudged  insolvent.*^ 

Smith  V.  Parsons,  1  Ohio  236:  "State  insolvent' laws  discharging  debtors 
from  their  debts  vipon  surrendering  up  all  their  property  are  valid  as  to  con- 
tracts made  between  citizens  of  the  same  state,  within  its  jurisdiction,  after 
the  law  is  enacted." 

Analogously,  In  re  Milling  Co.,  16  A.  B.  R.  454,  457,  144  Fed.  314  (D.  C. 
Tex.) :  "The  Bankruptcy  Act  which  was  of  force  at  thie  time  of  the  execution 
of  the  two  notes  in  question,  entered  into  and  formed  part  of  the  contract  of 
the  parties  as  if  it  had  been  expressly  referred  to  or  incorporated  in  its  terms." 

As  to  debts  owed  outside  the  state,  the  creditor  is  usually  required  to 
consent  to  the  proceedings  before  he  will  be  allowed  to  share  in  the  divi- 
dends. Perhaps,  indeed,  it  is  held  that  he  waives  his  constitutional  right  to 
object  to  a  discharge  of  his  claim  against  the  debtor,  by  merely  proving  his 
claim  in  the  proceedings.  However  that  may  be,  state  bankruptcy  laws  are 
legal  and  are  on  the  statute  books  of  many  of  the  States.^'' 

§  1628.  But  Suspended  during  Existence  of  Federal  Bankruptcy 
Law,  as  to  All  Classes  Subjected  to  Latter. — But  whenever  Congress 
does  pass  a  bankruptcy  law,  the  law  supersedes,  as  long  as  it  is  in  exist- 
ence, ail  state  insolvency  or  bankruptcy  laws  relative  to  persons  and  acts 
declaped  therein  to  be  subjects  of  bankruptcy;  and  proceedings  under  the 
state  insolvency  laws  regarding  debtors  who  could,  upon  the  doing  of  the 
particular  act  complained  of,  be  subjected  to  the  operation  of  the  federal 

86.  Baldwin  v.  Hale,  1  Wallace  223  (U.  S.  Sup.  Ct.);  Pullen  v.  Hillman,  84  Me. 
129.  Also,  see  Lowenberg  v.  Levine.  93  Calif.  215.  Also,  see  obiter,  Grensfeld 
Bros.  V.  Brownell,  11  A.  B.  R.  603  (Sup.  Ct.  N.  Mex.). 

87.  Brown  v.  Smart,  145  U.  S-  457;  De'nny  v.  Bennett,  128  U.  S.  498. 
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bankruptcy  law  are  absolutely  void,  whether  or 'not  federal  bankruptcy 
proceedings  actually  follow;  the  constitutional  provision  making  the  law 
passed  in  pursuance  of  it  paramount. ^^ 

Few  of  the  cases  state  the  complete  rule  as  thus  given,  and  it  will  be 
recessary  to  consider  the  different  modified  forms  of  the  rule  as  the  various 
decisions  give  them. 

Singer  v.  Nat'l  Bedstead  Co.,  U  A.  B.  R.  279  (N.  J.  Ch.):  "As  I  read  the 
present  Bankrupt  Act,  the  intention  of  Congress  is  that  every  case  of  bank- 
ruptcy or  insolvency  of  which  the  bankrupt  court  has  jurisdiction  is  to  be  dealt 
with  exclusively  by  that  court.  The  intention  of  the  act  is  to  supply  the  law 
■of  certain  cases,  and  to  supply  a  special  court  to  enforce  that  law.  All  other 
cases  of  bankruptcy  or  insolvency  are  left  to  be  dealt  with  as  the  State  Legis- 
lature may  see  fit.     *    *    * 

"It  may  be  conceded  that  Congress  can  provide  a  law  for  only  a  limited  num- 
ber of  cases  of  bankruptcy  and  insolvency  and  expressly  prohibit  the  enact- 
ment of  any  other  bankrupt  or  insolvent  laws  by  the  States.  For  present  pur- 
poses the  concession  may  be  that  Congress  might  pass  a  voluntary  system  of 
bankruptcy,  and  e'nact  that  there  should  be  no  other  law  on  the  subject  of 
bankruptcy  or  insolvency,  voluntary  or  involuntary,  throughout  the  United 
States.  Even  if  this  be  a  sound  view,  it  need  not  be  considered,  because  the 
present  Bankrupt  Act  contains  no  words  prohibiting  States  from  passing  in- 
solvent or  bankrupt  laws  which  deal  with  cases  which  are  not  within  the  opera- 
tion of  the  National  Bankrupt  Act — which  are  expressly  excluded  from  it.  It 
would  be  a  singular  result,  indeed,  if  because  Congress  has  not  seen  fit  to  pro- 
vide a  bankrupt  law  applicable  to  corporations  engaged  in  operating  railroads, 
steamboats,  insurance  companies,  laundries,  livery  stables  and  large  numbers  of 
other  business  enterprises,  the  inference  must  be  drawn  that  Congress  did  not 
intend  that  any  bankrupt  or  insolvent  laws  should  be  applied  to  this  class  of 
corporations,  but  that  State  insolvency  laws  applicable  to  them  should  be 
suspended. 

"So,  also,  where  the  corporation  might  be  within  the  operation  of  the  Federal 
Bankrupt  Act,  if  it  had  committed  an  act  of  bankruptcy,  it  remains,  it  seems  to 
me,  without  the  scope  of  that  act,  and  within  the  full  operation  of  State  acts  in 
respect  of  a  charge  of  insolvency  which  includes  no  act  of  bankruptcy  as  de- 
fined by  the  Bankrupt  Act. 

"Of  course,  as  I  have  intimated,  it  may  be  admitted  that  Congress  has  the 
power  to  say  in  the  Bankrupt  Act  that  no  natural  person  or  corporation,  sub- 
ject to  its  provisions,  shall  be  liable  to  be  involuntarily  deprived  of  his  or  its 
property  because  of  insolvency,  at  the  instance  of  his  or  its  creditors,  under 
any  State  statute  or  in  any  State  court.     Congress,  however,  has  said  nothing' 

88.  Littlefield  v.  Gray,  8  A.  B.  R.  409,  52  Atl.  925  (Me.  Sup.  Jud.  Ct.),  quoted 
post,  §  1630.  Herron  Co.  v.  Superior  Court,  8  A.  B.  R.  493  (Sup.  Ct.  Calif.), 
quoted  ante,  §  1626,  and  post,  §  1630.  Potts  v.  Smith  Mfg.  Co.,  12  A.  B.  R.  392, 
25  Penn.  Superior  Ct.  209,  quoted  ante,  §§  1625,  1626,  and  post,  §  1629.  Wescott 
Co.  V.  Berry,  4  A.  B.  R.  265,  45  Atl.  352  (Sup.  Ct.  N.  H.),  quoted,  ante,  §  1626. 
Carling  v.  Seymour  Lbr.  Co.,  8  A.  B.  R.  36,  113  Fed.  483  (C.  C.  A.  Ga.,  re- 
versing In  re  Macon  Lumber  Co.,  7  A.  B.  R.  66),  quoted  post,  §§  1633  and 
1636.  Ketcham  v.  McNamara,  6  A.  B.  R.  160,  72  Conn.  709,  quoted  ante,  §§  1626 
and  1603.  In  re  C.  D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.J ;  In  re  Etheridge 
Furn.  Co.,  1  A.  B,  R.  112,  92  Fed.  329  (D.  C.  Ky.) ;  In  re  Curtis,  1  A.  B.  R.  440, 
91  Fed.  737  (D.  C.  Ills.),  quoted  ante,  §  1603.  Inferentially,  In  re  Wright,  2 
A.  B.  R.  592,  95  Fed.  807  (D.  C.  Mass.);  (1841)  Ex  parte  Fames,  2  Story  322. 
325,  Fed.  Cas.  4,237. 
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-of  this  kind",  nor  do  I  think  can  such  an  intention  be  gathered  in  any  way  from 
any  or  all  of  the  provisions  of  the  Bankrupt  Act.     *     *     *  » 

[Here  follows  the  part  quoted,  ante,  at  §  1637.] 

"When  the  present  Bankruptcy  Act  was  under  discussion  in  Congress,  my 
•lecollection  is  that  a  large  and  influential  body  of  our  national  legislators 
earnestly  proposed  to  enact  merely  a  voluntary  law — a  law  under  which  debtors 
could  come  into  a  bankrupt  court,  lay  down  their  assets  and  get  a  discharge. 
Would  anybody  seriously  argue  that  if  such  a  'uniform  system  of  bankruptcy' 
had  been  enacted  by  Congress  it  would  have  had  the  effect  to  suspend  the 
operation  of  State  bankruptcy  arid  insolvent  laws  under  which  insolvent  debtors 
or  fraudulent  insolvent  debtors  are  brought  involuntarily  into  court  and  stripped 
•of  their  assets  for  the  benefit  of  their  creditors? 

"The  present  'system  of  bankruptcy,'  which  Congress  saw  fit  to  enact  in  1898, 
•does  not  pretend  to  cover  the  whole  field  of  either  voluntary  or  involuntary 
bankruptcy  and  insolvency.  Corporations  are  not  allowed  to  become  voluntary 
bankrupts.  Large  classes  of  natural  persons  and  corporations  are  excluded 
-absolutely  from  the  operation  of  the  involuntary  system.  All  corporations  as 
well  as  natural  persons  are  excluded  if  their  debts  do  not  amount  to  $1,000. 
It  would  be  a  most  extraordinary  state  of  affairs  if  transportation  companies, 
■insurance  companies  and  many  other  kinds  of  business  corporations  not  within 
the  classes  enumerated  in  the  present  Bankrupt  Act,  and  also  manufacturing, 
mercantile  and  trading  corporations  whose  debts  do  not  amount  to  $1,000, 
•could  not  be  subjected  to  the  operation  of  our  New  Jersey  statute,  which  pro- 
vides a  means  for  winding  them  up  and  distributing  their  assets.  The  result 
would  be  that '  such  corporations,  when  insolvent,  could  not  be  wound  up  at 
all  at  the  instance  of  their  creditors.  The  Bankrupt  Act,  §  4  (b),  expressly 
provides  that  national  banks  and  banks  incorporated  under  State  or  Federal 
Jaws  sha?!.  not  be  adjudged  voluntary  bankrupts,  the  intention  plainly  being  to 
leave  these  respective  banking  corporations  to  be  wound  up  under  national  or 
State  statutes  particularly  applicable  to  them. 

"It  is  perfectly  plain  that  State  systems  of  voluntary  and  involuntary  bank- 
ruptcy may  remain  to-day  in  full  operation  upon  large  numbers  of  insolvent 
natural  persons  and  corporations  who  cannot  be  brought  within  the  operations 
-of  the  National  Bankrupt  Act  under  any  possible  state  of  facts. 

"It  is  also,  it  seems,  to  me,  equally  plain  that  a  State  system  of  involuntary 
insolvency  also  remains  in  full  operation  upon  persons  and  corporations,  who 
are  as  possible  bankrupts  within  the  operation  of  the  National  Bankruptcy  Act, 
so  far  as  the  State  system  deals  with  cases  of  which  the  bankrupt  courts  under 
the  Federal  act  can  obtain  no  jurisdiction.  To  state  the  point  otherwise,  I  may 
say  that  to  my  mind  there  is  no  distinction  between  an  insolvent  insurance 
-company,  railroad  company  or  laundry  company,  which  owes  $1,000  of  debts 
and  has  .committed  an  act  of  bankruptcy,  on  the  one  hand,  and  an  insolvent 
manufacturing,  mercantile  or  trading  company  which  has  committed  no  act  of 
bankruptcy,  or  does  not  owe  debts  amounting  to  $1,000,  on  the  other  hand,  in 
■respect  .of  the  operation  of  the  National  Bankrupt  Act  and  the  New  Jersey 
Insolvent  Corporation  Act.  In  neither  instance  is  a  case  presented  of  which 
"the  Federal  bankrupt  court  can  take  cognizance.  Each  case,  therefore,  is  within 
the  full  and  complete  operation  of  the  New  Jersey  statute." 

In  re  F.  A.  Hall  Co.,  10  A.  B.  R.  96  (D.  C.  Conn.):  "*  *  *  by  its  terms, 
^t  went  into  full  force  and  effect  upon  its  passage,  and,  ipso  facto,  at  once 
-suspended  and  superseded  all  State  insolvent  laws.  Whether  it  cuts  any  deeper 
it  is  unnecessary  to  inquire  at  the  present  juncture.  It  is  not  important  that  by 
•an  express  provision  of  the  Bankruptcy  Act  a  corporation  is  excepted  from  the 
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category  of  those  who  are  permitted  to  enjoy  its  privileges  as  voluntary  bank- 
rupts. A  way  is  provided  by  which  the  district  courts  can  and  do  acquire  and 
retain  jurisdiction  of  the  property  which,  before  the  passage  of  the  act,  could, 
and  would  have  been  administered  by  the  probate  court." 

Parmenter  Mfg.  Co.  v.  Hamilton,  lA.  B.  R.  40  (Sup.  Ct.  Mass.):  "The  act 
is  'to  go  into  full  force  and  effect  upon  its  passage.'  That  is  to  say,  the  rights- 
of  all  persons  in  the  particulars  to  which  the  act  refers  are  to  be  determined  by. 
the  act  from  the  time  of  its  passage.  Among  these  rights  is  the  right  to  have 
insolvent  estate's  settled  in  bankruptcy  under  the  provisions  of  the  act,  includ- 
ing the  rights  to  have  acts  of  bankruptcy  affecting  the  settlement  of  estates 
determined  by  it  (§  3),  to  have  the  rights  of  debtors  to  file  voluntary  petitions 
and  of  creditors  to  file  "involuntary  petitions  determined  by  it  (§  4),  and  to  have 
preferences  and  liens  governed  by  the  provisions  of  it  (§§  60  and  67). 

"These  various  provisions  affecting  the  rights  and  conduct  of  debtors  and 
creditors  are  different  from  those  previously  existing  in  most  of  the  States, 
and  perhaps  different  from  those-  found  in  the  laws  of  any  State;  and  they 
supersede  all  conflicting  provisions." 

In  re  Bruss-Ritter  Co.,  1  A.  B.  R.  58,  90  Fed.  651  (D.  C.  Wis.) :  "The  power 
of  Congress  to  enact  a  general  bankruptcy  statute  is  secured  by  constitutional 
provision.  In  the  absence  of  such  congressional  enactment  tire  States  are  free 
to  provide  for  insolvency  relief  of  limited  extent;  but  when  Congress  exercises 
its  authority  by  a  general  enactment  all  State  action  is  suspended  from  such 
time,  and  subject  only  to  such  limitations  as  may  be  prescribed  in  the  act. 
Tua  V.  Carriere,  117  U.  S.  201,  209-10,  As  remarked  in  P'latt  v.  Archer,  9 
Blatch.  559;  Fed.  Cas.  No.  11,213,  this  authority  of  Congress  'is  paramount  and 
exclusive,  and  so  is  the  jurisdiction  of  the  District  Court  thereunder.'  The 
doctrine  thus  stated  is  well  established,  and  is  unquestioned  upon  this  motion."' 

In  re  McKee,  1  A.  B.  R.  311  (Ky.  County  Court):  "To  whatever  extent 
Congress  has  undertaken  to  provide  remedies  and  prescribe  procedure,  its 
authority,  being  unquestionably  paramount.  State  statutes  designed  for  the  same 
or  similar  purposes  must  give  way.  It  cannot  be,  for  a  moment,  presumed  that 
Congress,  having  full  power  to  prescribe  the  sole  method  of  procedure,  in- 
tended to  allow  concurrent  jurisdiction  to  State  courts,  which  might,  acting  un- 
der different  statutes  and  governed  by  different  precedents,  reach  entirely  differ- 
ent conclusions  than  those  entertained  by  the  Federal  courts,  nor  can  it  be  rea- 
sonably contended,  that  it  was  ever  contemplated,  that  the  same,  or  similar,, 
remedies,  should  be  exercised  by  both  State  and  Federal  courts,  thereby  un- 
necessarily subjecting  all  parties  to  double  labor  and  annoyance,  and  vastly  in- 
creasing the  costs  of  administeni;g  these  trusts.  Any  other  construction  of 
this  act  must  ignore  the  cardinal  principle  of  uniformity,  in  the  settlement  and' 
distribution  of  insolvent  estates,  that  was  made  the  basis  for-the  constitutional 
provision,  under  which  all  national  acts  of  bankruptcy  have  been  passed." 

§  1629.  State  Insolvency  and  Bankruptcy  Laws  Ipso  Facto  Sus- 
pended.— State  insolvency  and  bankruptcy  laws  are  ipso  facto  suspended 
(as  to  the  same  classes  covered  by  the  Federal  Bankruptcy  Act)  no  matter- 
whether  federal  bankruptcy  proceedings  follow  in  the  particular  case  in- 
volved or  not :  the  state  court  will  not  have  jurisdiction.^* 

89.   Ketcham  v.  McNamara,  6  A.  B.-R.  160,  72  Conn.  709;  Littlefield  v.  Gray, 
8  A.  B.  R.  409,  52  Atl.  925  (Me.);  obiter.  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed  ' 
366  (D.  C.  Ky.);  In  re  Hall,  10  A.  B.  R.  88  (D.  C.  Conn.);  Moody  v.  Port  Clyde 
Development  Co.,  18  A.  B.  R.  275  (Sup.  Ct.  Me.);  compare,  obiter,  in  Carling  v. 
Seymour  Lumber  Co.,  8  A.  B.  R.  29,  113  Fed.  483,  C.  C.  A.  Ga.,  reversing,  on^ 
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Potts  V.  Smith  Mfg.  Co.,  12  A.  B.  R.  393,  35  Pa.  Superior  Ct.  306:  "The 
■only  cases  decided  by  courts  of  last  resort  holding  a  different  view,  which-have 
come  under  our  observation,  are  In  re  Ziegenfuss,  2  Ired.  463,  and  Reed  v. 
Taylor,  32  la.  209.  These  cases  recognize  the  paramount  authority  of  the  Act 
of  Congress,  but  hold  that  the  State  statute  is  operative  up  to  the  time  when 
proceedings  are  instituted  under  the  National  Bankrupt  Act.  The  efficiency  of 
the  State  statute  is  made  to  depend  upon  action  or  nonaction  under  the  Bank- 
rupt law.  This  seems  a  foundation  entirely  too  unsubstantial  upon  which  to 
base  the  right  to  proceed  under  the  State  law,  as  to  persons  and  subjects  af- 
fected by  the  National  Bankrupt  Act.  The  law  would  be  vain  which  would 
invite  legal  process  liable  to  be  avoided  and  defeated  at  any  stage  of  the  pro- 
ceedings by  the  assertion  of  another  and  paramount  authority;  it  should  be 
effective  for  the  purpose  of  carrying  to  conclusion  proceedings  instituted  there- 
under. It  is  conceded  on  all  sides,  however,  that  any  proceedings  under  the 
insolvent  law  of  the  State  might  be  rendered  abortive  by  an  insolvent  debtor 
or  his  qualified  creditors  by  filing  a  petition  in  bankruptcy  where  the  debtor 
was  subject  to  the  operation  of  the  National  Bankrupt  Act.  The  national  and 
State  laws  are  intended,  in  a  large  degree,  to  operate  upon  the  same  persons 
•and  property,  and  while  there  is  a  close  resemblance  in  the  methods  of  admin- 
istration, the  mode  of  procedure  and  remedies  are  not  the  same.  There  might, 
and  doubtless  would  be,  conflict  in  the  operation  of  the  national  and  Sfate  stat- 
utes. The  latter  must,  therefore,  yield  to  the  former.  The  uniformity  contem- 
plated by  the  Constitution  can  only  be  secured  through  the  Act  of  Congress, 
the  prosecution  of  insolvent  proceedings  under  the  laws  of  the  various  States 
•necessarily  tending  to  confusion  and  lack  of  uniformity. 

"In  view  of  the  manifest  purpose  of  the  constitutional  provision  on  the  subject 
•of,  bankruptcy  and  the  great  weight  of  authority  in  support  of  the  conclusion 
reached,  we  feel  constrained  to  hold  that  the  Act  of  June  4,  1901,  relating  to 
insolvency,  did  not  become  operative,  because  of  the  existence  of  the  bank- 
ruptcy law  of  the  United  States  of  July  1,  1898,  as  to  the  persons  and  subjects 
to  which  the  latter  act  applies.  The  order  of  the  court  of  June  23,  1903,  vacat- 
ing and  setting  aside  the  execution  of  the  plaintiff  is,  therefore,  reversed." 

Apparently,  although  obiter.  In  re  Richard,  2  A.  B.  R.  506,  94  Fed.  633  (D. 
"C.  N.  Car.) ;  "*  *  *  the  State  law  is  suspended  and  inoperative  after  an 
adjudication  in  bankruptcy.  The  Bankrupt  Court  takes  jurisdiction  of  the 
■estate  and  all  matters  pertaining  thereto,  and  will  administer  the  same  to  a 
final  settlement.''  ■ 

Apparently,  In  re  Allison  Lumber  Co.,  14  A.  B.  R.  79,,  137  Fed.  643  (D.  C. 
■Ga.) :  "The  enactment  by  Congress  of  a  uniform  system  of  bankruptcy  has 
been  repeatedly  held  to  suspend  the  operation  of  State  bankruptcy  or  State 
Insolvency  Laws." 

Some  cases  seem  to  hold  that  they  are  void  only  on  the  subsequent  in- 
-stitution  of  federal  bankruptcy  proceedings ;  but  on  analysis  such  cases  will 

other  grounds.  In  re  Macon  Sash,  Door  &  Lbr.  Co.,  7  A.  B.  R.  66;  apparently, 
In  re  Smith  &  Dodson,  3  A.  B.  R.  9  (D.  C.  Ind.);  In  re  Macon  Sash,  Door  & 
Lumber  Co.,  7  A.  B.  R.  66  (D.  C.  Ga.,  reversed,  on  other  grounds — comity — 
-in  Carling  zi.  Seymour  Lbr.  Co.,  8  A.  B.  R.  39,  113  Fed.  483,  C.  C.  A.  Ga.); 
inferentially,  Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B.  R.  41  (Supreme  Ct. 
Mass.);  inferentially.  In  re  Bruss-Ritter  Co.,  1  A.  B.  R.  58,  90  Fed.  651  (D.  C. 
Wis.);  In  re  Curtis,  1  A.  B.  R..  440,  91  Fed.  737  (D.  C.  Ills.);  obiter,  Patty- 
Joiner  Co.  V.  Cummins,  4  A.  B.  R.  269,  67  S.  W.  566  (Tex.  Sup.  Ct.) ;  impliedly, 
Wescott  V.  Berry,  4  A.  B.  R.  364,  45  Atl.  353  (N.  H.  Sup.  Ct.);  Griswold  v. 
-Pratt,  50  Mass.  16,  as  to  Act  of  1841. 
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be  found  not  to  be  cases  under  state  bankruptcy  nor  state  insolvency  laws- 
butTather  to  be  cases  under  division  1  or  2  of  this  chapter  relating  to  the 
custody  of  property  where  there  are  legal  liens  nullified  by  bankruptcy,  or 
where  an  assignment  or  receivership  has  been  created,  voidable  only  ia 
case  of  bankruptcy  within  four  months. 

§  1630.  Not  Suspended  nor  Inoperative  as  to  Classes  Not  Cov- 
ered by  Federal  Bankruptcy  Act.— State  insolvency  and  bankruptcy 
laws  are  not  suspended  nor  rendered  inoperative,  nor  void  at  all,  as  to 
those  classes  of  persons  exempted  from,  or  not  included  within,  the  opera- 
tion of  the  federal  act.^o 

Old  Town  Bank  v.  McCormick,  96  Md.  341;  S.  C,  10  A.  B.  R.  767  (Md.  Ct.. 
Appeals):  "This  brings  us  to  the  real  question  in  the  case,  namely,  Is  there 
any  conflict  between  our  Insolvent  Law  and  the  Federal  Bankrupt  Law?  We  have 
ah-eady  transcribed  the  provisions  of  §  4,  by  which  it  appears  that  the  defendant 
is  expressly  excepted  from  the  provision  of  the  act  relating  to  involuntary 
bankruptcy,  and  therefore  as  to  this  class  to  which  the  defendant  belongs  (i.  e.,. 
farmers  or  tillers  of  the  soil)  the  Federal  power  has  not  been  exercised.  And 
it  therefore  follows  that,  if  this  class  is  not  within  the  State  law,  there  is  no 
existing  provision  under  which  those  embraced  within  it  can  be  compelled  to 
distribute  their  assets  fairly  and  equally  among  their  creditors.  In  Geery's  Ap- 
peal, 43  Conn.  289,  21  Am.  Rep.  653,  it  was  said:  'The  benefit  of  this  principler 
[the  equal  distribution  of  a  debtor's  property  without  preference]  cannot  be 
denied,  to  a  creditor  without  doing  him  injustice.  It  is  a  remedy  which  he  re- 
lied on  in  giving  credit,  and  to  which  he  is  fairly  entitled.  If  that  remedy  is- 
not  to  be  found  in  the  Bankrupt  Act,  it  will  not  be  presumed  that  Congress 
intended  to  take  away  the  remedy  provided  by  the  State.  Congress  having, 
limited  and  restricted  the  operation  of  the  Bankrupt  Act,  leaving  a  number 
of  cases  to  which  it  does  not  apply,  it  will  not  be  presumed  that  it  was  thereby 
intended  to  leave  creditors  in  such  cases  entirely  without  remedy,  as  must  be 
the  case  if  the  State  law  is  entirely  inoperative.  But  can  it  be  properly  or 
correctly  said  that  any  conflict  can  exist  between  the  State  and  the  Federal 
law  so  long  as  the  latter  by  express  terms  excludes  from  its  operation  the- 
subject  or  class  of  persons  expressly  provided  for  by  the  State  law?  The 
power  to  enact  insolvent  or  bankrupt  laws  is  vested  in  the  States,  and  it  cannot 
be  extinguished  except  by  the  establishment  of  a  Federal  system  in  conflict 
with  the  State  law.  And  this  Federal  system  of  bankruptcy  must  be  a  genuine 
bankrupt  law  (Sturgis  ii.  Crowninshield,  4  Wheat.  122,  4  L.  Ed.  529),  or,  in  other 
words,  as  expressed  in  Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  Ed.  606,  the 
power  to  pass  a  uniform  system  of  bankruptcy  must  be  actually  exercised,  and. 
the  State  law  must  be  in  conflict  with  it  in  order  to  render  the  latter  inopera- 
tive. The  question,  therefore,  logically  arises.  Does  the  present  Federal  Bank- 
rupt Law  actually  provide  for  involuntary  proceedings  against  farmers?  And 
the  answer  must  be  that  it  does  not,  but  the  answer  of  the  defendant  goes- 
further  and  necessarily  must  do  so  in  order  to  save  his  case.  He  says  it  is- 
true  that  while  this  class  is  not  included  in,  and  is  expressly  excepted  from, 
the  involuntary  feature  of  the  system,  yet  it  is  included  in  the  voluntary  feature,. 

90  Singer  v.  Nat'l.  Bedstead  M'f'g  Co.,  11  A.  B.  R.  276  (N.  J.  Ch.),  quoted 
ante,  at  §'  1628.  (1841)  Also,  see  Ex  parte  Eames,  2  Story  322,  323,  Fed.  Ca.s. 
4,237. 
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and  the,refore  it  is  within  the  scope  of  the  national  system.  We  cannot  approve 
of  this  method  of  reasoning,  not  only  because  it  would  seem  to  be  a  'contra- 
diction in  terms  to  say  that  cases  excepted  from  the  operation  of  the  most  im- 
portant part  of  the  act  are  included  in  its  scope,'  but  because  it  would  seem  to 
involve  the  proposition  that  the  Federal  power  can  render  inoperative  the 
State  insolvent  laws  applicable  to  involuntary  insolvency,  without  establishing 
a  genuine  bankrupt  law  to  take  the  place  of  the  State  law.  As  we  have  already 
seen,  it  has  been  held  from  an  early  day  that  it  is  only  to  the  extent  that  Con- 
gress has  actually  legislated  upon  the  subject  that  the  statutes  of  the  several 
States  are  suspended  by  its  legislation.  How,  then,  can  it  be  said  that  a  fail- 
ure to  legislate — in  other  words,  an  express  exclusion — raises  a  conflict?  But 
without  pursuing  this  question  further,  it  seems  to  us  that  the  position  taken 
by  the  defendant  must  necessarily  lead  to  the  conclusion  that  if  the  Congress 
of  the  United  States  can,  by  including  this  class  in  the  voluntary  part  of  the 
system,  and  excepting  it  from  the  involuntary  part,  withdraw  it  from  the  opera- 
tion of  our  State  Insolvent  Law,  it  can  do  the  same  in  regard  to  any  two  or 
more  classes  (as,  for  instance,  merchants,  traders,  and  corporations);  and  the 
result  would  be  that,  in  spite  of  the  failure  on  the  part  of  Congress  to  establish 
a  bankrupt  law  (that  is,  to  actually  exercise  the  power  conferred  by  the  Con- 
stitution to  pas^  a  genuine  bankrupt  law,  State  legislation  would  become  in- 
operative, and  creditors  would  be  deprived  of  a  remedy  to  which,  as  was  said 
in  Gerry's  Appeal,  43  Conn.  289,  21  Am.  Rep.  653,  they  are  fairly  entitled. 

"But  it  was  forcibly  argued  on  the  part  of  the  defendants  that  §  70,  subsec- 
tion 'b,'  of  the  Bankrupt  Act  of  1898,  shows  that  it  was  the  intention  of  Congre.ss 

.  to  substitute  that  act  for  every  provision  of  every  insolvent  law  of  the  several 
States.  It  provides  as  follows:  'Proceedings  commenced  under  State  insolvent 
laws  before  the  passage  of  this  act  shall  not  be  affected  by  it.'  To  sustain  their 
view,  the  case  of  Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B.  R.  39,  172  Mass.  178, 
decided  in  1898  was  relied  on.  But  all  this  case  decides  is  that  the  Federal  act 
deprives  the  State  court  of  jurisdiction  to  entertain  jurisdiction  in  insolvency  pro- 
ceedings filed  after  1st  July,  1898,  when  the  Federal  act  went  into  force.  Or  as 
the  court  said'.  'The  act  is  to  go  into  full  force  and  effect  upon  its  passage. 
That  is  to  say,  the  rights  of  all  persons,  in  the  particulars  to  which  the  act 
refers,  are  to  be  determined  by  the  act  from  the  time  of  its  passage.'  After 
mentioning  a  number  of  the  rights  which  are  determined  by  the  act,  the  opinion 
continues:  'These  various  provisions  affecting  the  rights  and  conduct  of  debt- 
ors and  creditors  are  different  from  those  previosuly  existing  in  most  of  the 

,  States,  and  perhaps  different  from  those  found  in  the  laws  of  any  State,  and 
they  supersede  all  conflicting  provisions.'  In  the  concluding  part  of  the  opin- 
ion the  distinguished  judge  who  has  recently  been  appointed  chief  justice  of 
the  Supreme  Judicial  Court  of  Massachusetts  said  that  the  language  of  section 
70,  subsection  "b,'  "was  chosen  to  make  clear  the  purpose  of  Congress  that  the 
new  system  of  bankruptcy  should  supersede  all  State  laws  in  regard  to  insol- 
vency from  the  date  of  the  passage  of  the  act;'  but  necessarily  this  language 
means  only  that  all  conflicting  provisions  of  the  State  law  were  thus  superseded, 
for  this  is  the  well-settled  proposition  which  he  had  just  announced  in  a  pre- 
ceding sentence,  and  which  we  have  quoted  above.  If,  therefore,  we  are  correct 
m  the  conclusion  already  reached,  that  there  is  no  conflict  between  the  pro- 
visions of  our  Insolvent  Law  and  the  present  Bankrupt  Law,  it  follows  that 
the  language  of  §  70  relied  on  by  the  defendant  can  have  no  influence  upon  our 
conclusion  in  this  case." 
"But  again,  it  was  urged  that  there  is  a  distinction  between  this  case  and 
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cases  which  arose  under. laws  which  did  not  include  the  class  within  its  scope 
—as,  for  instance,  where  the  Bankrupt  Act  applied  only  to  debtors  whose  debts 
exceeded  $300.  It  was  held  in  Shephardson's  Appeal,  36  Conn.  23,  that  in 
cases  where  the  debts  were  less  than  $300  the  State  law  was  not  suspended,  and 
debtors  of  that  class  could  be  proceeded  against  under  State  laws.  But  the 
true  rule  was  laid  down  by  Chief  Justice  Marshall  in  Sturgis  v.  Crowninshield, 
4  Wheat.  122,  4  L.  Ed.  529,  that  the  power  of  the  State  continues  to  exist  over 
such  cases  as  the  Federal  law  does  not  reach.  And,  therefore,  if  cases  involving 
involuntary  proceedings  against  a  class  are  not  provided  for  by  the  Federal 
law,  such  cases  are  within  the  reach  of  the  State  law,  in  spite  of  the  fact  that 
the  members  of  this  same  class  may  avail  themselves  of  the  voluntary  feature; 
otherwise  the  rule  laid  down  by  Chief  Justice  Marshall  would  have  to  be 
changed  so  as  to  read  that  the  power  of  the  State  exists  only  over  such  cases 
as  are  against  natural  persons  or  corporations  not  within  any  class  provided  for 
by  any  provision  of  the  Federal  law.  If  this  were  the  rule,  then,  of  course,  it 
would  follow,  as  contended,  that  the  defendant,  being  of  the  class  called  'Far- 
mers,' and  the  Bankrupt  Act  having  provided  that  he  may  avail  himself  of  the 
\oluntary  feature,  no  case  against  him  could  be  reached  by  the  State  law.  But, 
in  our  opinion,  this  is  not  the  proper  view,  for,  as  we  have  already  said,  it  is 
not  within  the  power  of  Congress  to  render  inoperative  the  involuntary  feature 
of  State  insolvent  laws  as  to  any  particular  class  by  excepting  that  class  from 
the  involuntary  part  of  the  national  law.  Otherwise  the  result  would  be  that 
the  State  laws  as  to  involuntary  insolvency  would  become  inoperative  by  the 
mere  existence  of  the  power  of  the  United  States  to  establish  a  system  of  in- 
voluntary bankruptcy.  We  have  seen,  however,  that  it  is  not  the  mere  existence, 
but  the  exer'-ise  of  the  power  to  establish  a  genuine  bankrupt  law  in  conflict 
with  the  State  laws,  which  renders  the  latter  inoperative." 

Herron  Co.  v.  Superior  Court,  8  A.  B.  R.  492,  68  Pac.  814,  136  Calif.  279:  "If 
the  Bankruptcy  Act  excepts  a  class  of  cases  from' its  operation,  either  in  express  , 
terms  or  by  necessary  implication,  it  must  be  considered  that  it  was  the  inten- 
tion of  Congress  not  to  interfere  in  that  class  of  cases  with  the  laws  of  the 
several  States  in  reference  thereto.  The  State  laws  will  remain  operative  in  all 
cases  which  are  not  within  the  provisions  of  the  Bankruptcy  Act.  *  *  * 
Congress  may  enact  a  bankruptcy  act  for  certain  classes  of  creditors,  and  leave 
to  the  several  States  the  right  to  legislate  upon  the  subject  with  reference  to 
other  classes.  In  such  a  case  there  can  be  no  conflict  of  jurisdiction,  as  the 
legislation  of  the  two  governments  is  not  upon  the  same  subject.  Each  statute 
is  operative  within  its  own  jurisdiction,  and  may  be  enforced  without  in  any 
respect  infringmg  upon  the  jurisdiction  of  the  other. 

"The  Bankruptcy  Act  passed  by  Congress  in  1898,  is  not  operative  upon  all 
classes  of  cred'tors,  or  upon  all  classes  of  corporations." 

Thus,  in  the  case,  The  Old  Town  Bank  v.  McCormick,  96  Md.  341,  the 
court  held  that  a  state  insolvency  law  by  which  persons  engaged  chiefly 
in  the  tillage  of  the  soil  may  be  proceeded  against  in  involuntary  insolvency 
by  their  creditors,  is  not  superseded  as  to  such  persons  by  the  Federal 
Bankruptcy  Act  of  1898. 

Again,  unless  a  corporation  is  among  the  classes  that  can  be  proceeded 
against  in  bankruptcy  it  is  still  subject  to  the  state  insolvency  law.^' 

91.  Herron  Co.  v.  Superior  Court,  8  A.  B.  R.  492,  68  Pac.  814,  136  Calif.  279: 
A  mining  corporation  before  the  amendment  of  1903  included  such  corpora- 
tions. 
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Nor  are  state  insolvency  or  bankruptcy  laws  suspended  as  to  'those  per- 
sons who  have  done  acts  not  mentioned  as  acts  of  bankruptcy  in  the  federal 
law  but  which  are  prohibited  by  or  come  within  the  purview  of  the  State 
Insolvency  law  :^^ 

McCulIough  V.  Goodhart,  3  A.  B.  R.  85  (Penn.  Com.  Pleas):  "*  *  *  the 
bankruptcy  law  of  1898  does  not  contain  any  enactment  concerning  absconding 
or  concealed  debtors,  and  therefore  does  not  come  in  conflict  in  any  way  with 
the  State  law  relating  to  domestic  attachment.'' 

Nor  as  to  acts  committed  before  the  passage  of  the  Federal  Bankruptcy 
Act.  93 

Other  decisions  hold  broadly  that  the  state  insolvency  proceedings  are 
absolutely  null  and  void  and  inoperative  as  to  any  person  who,  either  in- 
voluntarily or  voluntarily,  could  become  subject  to  the  operation  of  the 
federal   bankruptcy   law. 

Littlefield  v.  Gray,  8  A.  B.  R.  409,  52  Atl.  925"  (Me.) ;  "The  question  here  in- 
volved is  whether  the  insolvency  law  of  this  State  is  superseded  by  the  Bank- 
luptcy  Act  of  the.  United  States  as  to  debtors  owing  more  than  $300  and  less 
than  $1000. 

"The  insolveiicy  law  of  this  State  is  not  wholly  superseded  by  the  Bankrupt 
Act,  but  when  they  come  in  conflict  the  latter  must  prevail.  Damon's  Appeal, 
70  Me.  loS.  So  far  as  the  person  and  subject-matter  fall  within  the  provisions 
of  the  Bankr.iyit  Act,  and  are  within  the  jurisdiction  of  the  bankrupt  court,  the 
State  Insolvency  Law  is  superseded  and  cannot  be  revoked.  Bank  v.  Ware, 
■95  Me.  895,  50  Atl.  24;  Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  Ed.  606;  Ex  parte 
Eames,  2  Story,  324,  Fed.  Cas.  No.  4,237. 

"In  the  case  before  us,  Blackington,  the  insolvent  debtor,  owing  less  than 
^1,000,  was  petitioned  into  insolvency  in  1899  by  his  creditors,  while  the  United 
States  Bankrupt  Act  was  in  force.  The  State  insolvency  court  took  jurisdiction, 
•decreed,  him  insolvent,  and  appointed  the  plaintiff  assignee.  This  action  is  to 
set  aside  a  conveyance  by  Blackington,  as  a  preference  under  the  State  law." 

"Under  the  Bankrupt  Law,  Blackington  could  have  gone  in'o  bankruptcy 
voluntarily,  but  could  not  be  forced  in  by  his  creditors  under  involuntary  pro- 
ceedings. He  -was  asked  to  go  in  and  refused.  It  was  argued  with  great  ability 
that  in  that  condition  the  State  insolvency  law  may  be  invoked.  Plausible  as 
the  argument  is,  we  do  not  regard  it  as  sound.  At  any  tinie  after  proceedings 
Tinder  the  State  law,  Blackington  could  have  voluntarily  invoked  the  Bank- 
rupt Law,  and  thereupon  all  proceedings  under  the  State  law  would  necessarily 
cease.  The  test  of  jurisdiction  under  the  State  law  does  not  rest  upon  the 
volition  of  the  debtor.  If  his  person  and  property  are  or  may  be  subject  to  the 
Bankrupt  Law,  then  as  to  him  and  his  possessions  the  State  insolvency  law 
IS  in  abeyance  and  powerless.  Upon  any  other  view,  it  would  be  in  the  power 
of  the  debtor  at  any  time  to  oust  the  jurisdiction  of  the  State  court  after  it  had 
been  assumed.  This  would  result  in  great  confusion.  It  may  be  avoided  by 
bolding,  as  we  do,  that  where  the  person  falls  within  the  purview  of  the  Bank- 
rupt Act,  whether  by  voluntary  or  involuntary  proceedings,  the  State  insolvency 
law  must  be  silent. 

"When  this  case  was  previously  before  the  court  (52  Atl.  925),  we  said  that 

98.  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  276  (N.  J.  Ch.),  which  was 
a  case  of  dissolution  of  a  corporation. 

93.    Grunsfeld  Bros.  v.  Brownell.  11  A.  B.   R.  603   fSuo.   Ct.   New   Mex.). 
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there  might  be  cases  where  the  insolvency  court  would  have  jurisdiction,  not- 
withstanding the  Bankruptcy  Act.  If  such  cases  can  arise,  it  can  only  be  in  in- 
stances not  within  the  purview  of  the  Bankrupt  Act,  where  its  provisions  cannot 
be  invoked  either  by  the  debtor  or  his  creditors.  This  case  does  not  fall  within 
that  rule. 

"It  follows  that  the  insolvency  court  was  without  jurisdiction  in  this  case, 
and  an  appoiniment  of  plaintiff  as  assignee  was  unauthorized  and  void.  He 
therefore  has  )io  standing  in  court." 

In  re  F.  A.  Hall  Co.,  10  A.  B.  R.  96,  121  Fed.  992  (D.  C.  Conn.) :  "It  is  not 
important  that  by  an  express  provision  of  the  Bankruptcy  Act  a  corporation  is 
txcepted  from  the  category  of  those  who  are  permitted  to  enjoy  its  privileges 
as  voluntary  bankruptcy.  A  way  is  provided  by  which  the  district  courts  can 
and  do  acquit-?  and  retain  jurisdiction  of  the  property  which,  before  the  passage 
of  the  act,  couM  and  would  have  been  administered  by  the  probate  courts." 

There  is  considerable  force  in  the  argument  of  the  court  in  Little- 
field  V.  Gray,  supra,  and  in  the  case  In  re  Hall,  supra,  that  when  the 
framers  of  the  Constitution  gave  over  to  Congress  the  function  of  making 
uniform  laws  "on  the  subject"  of  "bankruptcies''  throughout  the  United 
States,  it  must  have  been  their  intention  that  the  laws  passed  by  Congress 
in  relation  to  "bankruptcies,"  whether  including  or  excluding  certain  classes 
of  persons,  should  be  the  only  laws  relating  to  bankruptcies  that  should 
be  considered  to  be  in  force;  and  that  it  would  follow  that  persons  whom 
Congress  upon  grounds  of  public  policy  deemed  best  to  exempt  from  bank- 
ruptcy, thereby  have  been  given  protection  against  all  kinds  of  bankruptcy 
proceedings;  also,  that  Congress  having  been  given  exclusive  jurisdiction 
over  the  entire  "subject"  of  "bankruptcies,"  and  having  spoken  as  to 
what  classes  may  be  proceeded  against  and  as'  to  what  may  not  be  pro- 
ceeded against,  those  exempted  and  those  included  are  equally  within  the 
scope  of  its  mandate;  and  that  therefore  when  the  States  attempt  to 
enforce  bankrupt  laws  of  their  own,  they  are  encroaching  on  the  functions 
given  by  the  federal  Constitution  to  Congress,  there  being  no  more  power 
in  them  to  nullify  the  exemptions  or  exceptions  granted  by  Congress  than  to 
nullify  the  prohibitions.  > 

While  the  main  proposition  (ante,  §  1628),  undoubtedly  states  the  true 
rule  as  far  as  it  goes;  it  is  not  to  be  assumed  that  all  State  Bankruptcy  or 
State  Insolvency  proceedings  not  within  the  terms  of  the  rule  are  neces- 
sarily not  superseded.  The  converse  of  the  main  proposition  is  not  nec- 
essarily true.  The  converse  may  be  stated  as  follows:  It  being  true  that 
whenever  Congress  passes  a  national  bankrupt  act  that  Act  is  paramount 
as  far  as  it  speaks,  by  virtue  of  the  Constitution,  and  supersedes  ipso  facto 
all  state  insolvency  and  bankruptcy  laws  in  case  the  National  Bank- 
rupt Act  itself  so  provides ;  yet,  in  case  it  does  not  so  provide,  it  supersedes 
the  state  insolvency  and  bankruptcy  laws  only  to  ^the  extent  that  it  makes 
the  particular  persons  mentioned  therein  subject  thereto  upon  the  doing  of 
the  particular  acts  mentioned  therein  as  grounds  for  its  involuntary  action; 
h  being  necessary  that  the  person  and  the  act  both  be  within  its  purview. 
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else  it  will  not  supersede  the  state  law  in  the  particular  case.    This  con- 
verse rule  is  laid  down  in  Singer  v.  Nat'l  Bedstead  Co.,  supra. 

But  this  converse  rule  will  have  to  be  still  further  limited  by  the  qualifi- 
cation that  the  state  and  federal  proceedings  must  both  be  involuntary  or 
both  voluntary;  otherwise  no  natural  person  could  be  proceeded  against 
in  state  bankruptcy  proceedings  since  all  natural  persons  may  go  voluntarily 
into  bankruptcy.  Interesting  questions  arise  under  this  construction.. 
Thus,  what  would  be  the  situation,  for  instance,  as  to  a  natural  person  who. 
owes  only  $300  of  debts  and  whom  creditors  are  seeking  to  proceed  against 
in  state  bankruptcy  proceedings :  is  he  or  is  he  not  exempt  from  all  bank- 
ruptcy proceedings  against  him,  state  as  well  as  federal,  by  virtue  of  his  ex- 
press exemption  under  the  Federal  Act?  Or,  suppose  he  has  perpetrated 
an  act  forbidden  by  state  bankruptcy  law  and  not  by  the  federal  bankruptcy 
law:  does  he  remain  liable  to  proceedings  under  the  state  law  and  will  the 
state  bankruptcy  court  retain  jurisdiction  of  his  assets  if  he  goes  volun- 
tarily into  bankruptcy  under  the  federal  law  within  four  months? 

The  reasoning  of  Singer  v.  Nat'l  Bedstead  Co.  in  its  statement  of  the 
converse  rule  is  exceedingly  broad,  and  the  difificulties  in  the  way  of  adopt- 
ing its  construction  are  quite  serious. 

§  1631.  State  Bankruptcy  and  Insolvency  Laws  Simply  Held  in 
Abeyance. — The  state  insolvency  and  state  bankruptcy  laws  are  simply 
held  in  abeyance  whilst  the  federal  bankruptcy  statute  is  in  operation,  and 
upon  the  repeal  of  the  federal  bankruptcy  statute,  the  state  insolvency  and 
bankruptcy  laws  spring   again  into  full  vigor  without  re-enactment. ^^ 

In  re  Wriffht,  2  A.  B.  R.  592,  95  Fed.  807  (D.  C.  Mass.,  affirmed  sub  nom.  In  re 
Worcester  Co.,  4  A.  B.  R.  506) :  "An  insolvent  law  may  be  amended,  repealed,, 
rr  enacted  by  a  State  during  the  existence  of 'the  Bankrupt  Law;  and  such 
amendment,  repeal,  and  enactment  will  be  valid  legislative  acts,  though  the 
operation  of  these  acts  in  some  respects  be  suspended  while  the  Bankrupt  Law 
continues  in  force.  When  the  Bankrupt  Law  has  been  repealed,  the  insolvent 
laws  of  the  States  become  operative;  and,  if  amended  during  the  existence  of 
the  Bankrupt  Law,  they  doubtless  become  operative  in  their  amended  form. 
Counsel  .for  the  trustee  sought  in  argument  an  analogy  between  the  insolvent 

94.  Sturgis  V.  Crowninshield,  4  Wheat.  122,  quoted  ante,  §  1627;  obiter,  Little- 
field  V.  Gray,  8  A.  B.  R.  409  (Sup.  J.  Ct.  Mo.).  See  editor's  note,  Parmenter 
Mfg.  Co.  V.  Hamilton,  1  A.  B.  R.  41  (Sup.  Ct.  Mass.);  In  re  Worcester  County,. 
4  A.  B.  R.  506,  102  Fed.  808  (C.  C.  A.  Mass.);  Butler  v.  Goreley,  146  U.  S.  314. 

State  insolvency  proceedings  begun  before  the  passage  of  the  Bankruptcy  Act 
are  not  affected  thereby,  Bankr.  Act,  §  70  (b) ;  Wescott  Co.  v.  Berry,  4  A.  B.  R. 
264,  45  Atl.  352  (N.  H.  Sup.  Ct);  also,  Osborn  v.  Fender,  11  A.  B.  R.  224,  92  N. 
W.  1114  (Sup.  Ct.  Minn.);  compare,  to  same  effect,  Ex  parte  Eames,  2  Story 
322,  325. 

And  an  assignee  or  receiver  appointed  in  .an  insolvency  proceeding  so  begun 
before  the  passage  of  the  Bankrupt  Act  may  commence  or  maintain  a  suit  to 
recover  property  fraudulently  conveyed  or  concealed,  Osborn  v.  Fender,  11  A. 
B.  R.  224  (Sup.  Ct.  .Minn.). 

And  State  insolvency  and  bankruptcy  laws  may  be  looked  to  and  their  priori- 
ties be  adopted  under  §  64  (b)  (5)  though  their  operation  otherwise  be  sus- 
pended, see  post,  "Priorities  Given  by  Federal  and  State  Laws,"  §§  2196  and 
2197. 
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laws  thus  suspended  and  a  law  unconstitutional,  and  therefore  void,  but  the 
analogy  is  very  imperfect.  To  establish  that  the  insolvent  laws  of  the  several 
States  now  upon  their  statute  books  are  not  'laws  of  the  States,'  it  must  be 
shown  that  they  are  not  laws  at  all;  that  they  are  wholly  void,  and  not  merely 
restricted  in  their  application.  Inasmuch,  therefore,  as  the  Bankrupt  Act  of 
1898  expressly  recognizes'  the  existing  validity  of  these  insolvent  laws  as  ap- 
plied to  proceedings  commenced  before  the  passage  of  the  Bankrupt  Act,  and 
inasmuch  as  the  insolvent  laws  revive,  ex  proprio  vigore,  on  the  repeal  of  the 
Bankrupt  Law,  it  follows  that  the  insolvent  laws  have  not  been  wholly  void, 
but  are  still  laws  of  the  States  which  adopted  them.'' 

Of  course  mere  general  assignments  are  an  entirely  different  thing,  as  we 
have  heretofore  seen;  and  they  are  not  involved  in  the  discussion  as  to 
whether  or  not  insolvency  laws  are  suspended  by  the  bankrupt  act.^s 

§  1632.  Bankruptcy  and  Insolvency  Laws,  and  General  Assign- 
ment Laws,  Distinguished.— There  have  been  many  finely  drawn  dis- 
tinctions made  between  insolvent  laws  and  bankruptcy  laws  but  the 
courts  do  not  seem  to  have  struck  an  exact  line  of  demarkation.^s 

Hanover  Nat'l  Bank  v.  Moyses,  186  U.  S.  181  (8  A.  B.  R.  1):  "The  whole 
subject  is  reviewed  by  that  learned  cornmentator  in  chapter  16,  §§  1102  to  1115, 
of  his  work,  and  he  says  (§  1111)  in  respect  of  'what  laws  are  to  be  deemed 
bankrupt  laws  within  the  meaning  of  the  Constitution:'  'Attempts  have  been 
made  to  distinguish  between  bankrupt  laws  and  insolvent  laws.  For  example, 
it  has  been  said  that  laws  which  merely  liberate  the  person  of  the  debtor  are 
insolvent  laws,  and  those  which  discharge  the  contract  are  bankrupt  laws.  But 
it  would  be  very  difficult  to  sustain  this  distinction  by  any  uniformity  of  laws 
at  home  or  abroad.  *  *  *  Again,  it  has  been  said  that  insolvent  laws  act 
on  imprisoned  debtors  only  at  their  own  instance,  and  bankrupt  laws  only  at  the 
instance  of  creditors.  But,  however  true  this  may  have  been  in  past  times,  as 
the  actual  course  of  English  legislation,  it  is  not  true,  and  never  was  true, 
as  a  distinction  in  colonial  legislation.  In  England  it  was  an  accident  in  the  sys- 
tem, and  not  a  material  ground  to  discriminate,  who  were  to  be  deemed  in  a 
legal  sense  insolvents,  or  bankrupts.  And  if  an  act  of  Congress  should  be 
passed,  which  should  authorize  a  commission  of  bankruptcy  to  issue  at  the 
instance  of  the  debtor,  no  court  would  on  this  account  be  warranted  in  saying 
that  the  act  was  unconstitutional,  and  the  commission  a  nullity.  It  is  believed 
that  no  laws  ever  were  passed  in  America  by  the  colonies,  or  States,  which  had 
the  technical  denomination  of  "Bankrupt  laws."  But  insolvent  laws,  quite  co- 
extensive with  the  English  bankrupt  system  in  their  operations  and  objects, 
have  not  been  unfrequent  in  colonial  and  State  legislation.  No  distinction  was 
ever  practically,  or  even  theoretically,  attempted  to  be  made  between  bank- 
ruptcies and  insolvencies.  And  a  historical  review  of  the  colonial  and  State 
legislation  will  abundantly  show  that  a  bankrupt  law  may  contain  those  regu- 
lations which  are  generally  found  in  insolvent  laws,  and  that  an  insolvent  law 
may  contain  those  which  are  common  to  bankrupt  laws.'  " 

Sturges  V.  Crowninshield,  4  Wheat.  122,  195:     "The  Bankrupt  Law  is  said  to 

95.  But  see  In  re  Scholtz,  5  A.  B.  R.  783,  106  Fed.  834  (D.  C.  Iowa),  where  the 
court  fails  to  make  the  distinction,  although  deciding  rightly  that  the  Iowa 
general  assignment  law  is  not  suspended  by  the  Bankruptcy  Act  but  is  only 
superseded  as  to  the  particular  bankruptcies  involved. 

96.  Grunsfeld  Bros.  v.  Brownell,  11  A.  B.  R.  602  (N.  Mex.  Sup.  Ct). 
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grow  put  of  the  exigencies  of  commerce,  and  to  be  applicable  solely  to  traders: 
but  it  is  not  easy  to  say  who  must  be  excluded  from,  or  may  be  included  within 
this  discription.  It  is  like  every  other  part  of  the  subject,  one  on  which  the 
legislature  may  exercise  an  extensive  discretion.  This  difficulty  of  discriminating 
with  any  accuracy  between  insolvent  and  bankrupt  laws,  would  lead  to  the  opin- 
ion that  a  bankrupt  law  may  contain  those  regulations  which  are  generally 
found  in  insolvent  laws;  and  that  an  insolvent  law  may  contain  those  which 
are  common  to  a  bankrupt  law." 

Also  much  has  been  said  as  to  whether  a  particular  law  has  amounted  to 
an  insolvency  or  bankruptcy  law,  or  is  a  mere  assignment  law.  There  is 
a  substantial  difference  between  a  proceeding  under  a  State  Insolvency 
Statute,  and  one  under  a  state  statute  permitting  general  assignments.^'^ 

These  discussions  are  pertinent  because  it  seemed,  at  least  formerly,  to 
liave  been  conceded  to  be  the  rule  that  the  passage  of  a  federal  bankruptcy 
statute  ipso  facto  suspends  all  state  insolvency  and  bankruptcy  laws,  no 
matter  whether  bankruptcy  proceedings  under  federal  law  were  "brought 
v/ithin  four  months,  or,  for  that  matter,  were  ever  brought,  although  it 
was  conceded  that  mere  general  assignments  for  the  benefit  of  creditors 
were  invalidated  only  in  case  bankruptcy  followed  and  followed  within  the 
four  months  period.®^ 

Thus,  it  was  held  by  the  United  States  Supreme  Court  during  the  exist- 
ence of  the  old  bankruptcy  law  of  1867,  in  the  case  of  Mayer  v.  Hellman,. 
91  U.  S.  496,  that  the  Ohio  system  of  administering  voluntary  assignments 
for  the  benefit  of  creditors  did  not  amount  to  an  insolvency  law,  and  that 
a  general  assignment,  therefore,  was  not  absolutely  void  from  the  very  be- 
ginning, but  was  merely  voidable  by  the  institution,  within  the  prescribed 
time,  of  federal  bankruptcy  proceedings.  In  that  case,  the  bankruptcy  oc- 
curred more  than  six  months  after  the  assignment,  so  it  had  become 
pertinent  to  ascertain  whether  the  assignment  proceedings  were  absolutely 
void  or  only  voidable.^^ 

Ketcham  v.  McNamara,  6  A.  B.  R.  161  (Conn.  Sup.  Ct.  Errors):  "These 
statutes  constitute,  in  the  fullest  sense,  an  insolvent  law.  They  make  the  title 
under  a  general  assignment  executed  by.  an  insolvent  debtor  in  trust  for  the 
benefit  of  all  his  creditors,  which  is  lodged  for  record  in  the  Court  of  Probate, 
only  an  inchoate  one.    To  perfect  it,  requires  a  judgment  of  confirmation  from 

97.  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C.  Mo.,  affirmed  in  1  A,  B.  R. 
412).  But  see  In  re  McKee,  1  A.  B.  R.  311  (Ky.  Co.  Ct.),  where  assignment 
cases  are  included"  within  the  same  rules. 

98.  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C.  Ky.,  affirmed  in  1  A.  B. 
R.  412).     Compare,  In  re  Smith  &  Dodson,  2  A.  B.  R.  9,  92  Fed.  135  (D.  C.  Ind.). 

99.  Mayer  v.  Hellman,  91  U.  S.  496  (cited  in  In  re  Plotke,  5  A.  B.  R.  171,  C. 
C.  A.  Ills.,  and  followed  in  Simonson  v.  Sinsheimer,  3  A.  B.  R.  824,  95  Fed.  952; 
and  distinguished  as  based  on  assignment  made  before  four  months  period  in 
In 're  Chase,  10  A.  B.  R.  684,  124  Fed.  753,  C.  C.  A.  R.  I.). 

Patty-Joiner  Co.  v.  Cummins,  4  A.  B.  R.  269,  57  S.  W.  566  (Tex.  Sup.  Ct.), 
which  was  a  case  of  a  general  assignment  under  a  State  Law  permitting  the 
debtor  to  exact  a  release  from  any  creditor  as  a  condition  of  receiving  any 
benefit. 

In  re  Romanow,  1  A.  B.  R.  461,  92  Fed.  510  (D.  C.  Mass.);  [1867]  Boese  v. 
King,  108  U.  S.  379. 
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that  court.  Nor,  when  perfected,  is  the  estate  assigned  to  be  applied  as  directed 
by  the  terms  of  the  conveyance.  Creditors,  do  not  share  equally.  Certain 
claims  for  the  wages  of  labor  may  be  preferred." 

If  we  are  to  be  guided  at  all  by  the  history  of  bankruptcy  legislation  dur- 
ing the  last  four  hundred  years,  it  is  obvious  that  in  order  for  any  system  to 
amount  to  a  bankruptcy  system,  it  must  provide  machinery  for  the  throw- 
ing of  a  debtor  into  insolvency  involuntarily,  and  for  completely  administer- 
ing his  assets;  and  that,  if  a  system  of  laws  does  so  operate,  then  it  is  a 
bankruptcy  system  no  matter  by  what  narne  it  might  be  designated.  General 
assignment  laws  do  not  have  this  operation.  Primarily,  such  laws  simply 
provide  a  system  for  the  administration  of  voluntary  assignments  in  trust. 
That  is  to  say,  it  has  always,  of  course,  been  possible  for  a  debtor  to  deed 
his  property  in  trust  to  pay  all,  or  some  class  of  his  creditors,  and  chancery 
always  has  had  jurisdiction  to  compel  such  trusts  to  be  properly  carried 
•out,  precisely  as  it  has  as  to  any  other  trusts.  Indeed,  in  the  Mayer  v.  Hell- 
man  case  it  appears  that  originally  such  trusts  for  the  benefit  of  creditors 
■were  simply  administered  in  the  Common  Pleas  Court  of  the  State  like  any 
■other  trust,  and  no  special  court,  like  the  probate  or  Insolvency  Court,  had 
jurisdiction.  The  Supreme  Court  in  that  case  seems  to  have  held  that  sim- 
ply because  such  trusts  subsequently  were  taken  out  of  the  Common  Pleas 
Court  and  given  over  to  a  special  court  for  administration,  did  not  affect  a 
■change  in  their  essential  features;  and  that  they  were  not  absolutely  void, 
but  merely  voidable. i"° 

Compare  to  this  effect,  In  re  Gutwillig,  1  A.  B.  R.  81,  90  Fed.  475  (D.  C.  N.  Y., 
approved  in  Lea  v.  West,  174  U.  S.  590):  "Proceedings  like  those  under  the 
Massachusetts  act  rest  wholly  upon  State  statutes.  Such  statutes  are  prac- 
tically bankruptcy  acts,  operating,  however,  only  to  the  extent  of  the  power  and 
jurisdiction  of  State  authority. 

"Voluntary  assignments  for  the  benefit  of  creditors,  on  the  other  hand,  as 
practised  in  this  and  other  States,  do  not  originate  in  the  State  statutes,  but  in 
the  common-law  power  of  the  debtor  to  dispose  of  his  property.  The  statutes 
-of  this  State  passed  in  I860,,  and  subsequent  acts,  regulate  to  a  certain  extent 
this  power  of  distribution,  and  provide  various  securities  therefor.  To  a  con- 
siderable extent,  therefore,  these  statutes,  and  assignments  made  in  conformity 
with  them,  though  they  make  no  provision  for  the  discharge  of  the  debtor,  do 
■cover  in  part  the  original  purpose  of  bankruptcy  laws,  namely,  the  equal  dis- 
tribution of  the  debtor's  property  among  his  creditors.  The  New  York  Stat- 
-utes,  nevertheless,  allow,  besides  preferences  to  employees,  preferences  to  other 
creditors,  at  the  debtor's  option,  to  the  extent  of  one-third  of  the  assets  (see 
•Central  N.  Bank  v.  Seligman,  138  N.  Y.  435);  in  this  regard'  being,  therefore, 
-directly  opposed  to  that  equality  of  distribution  which  bankruptcy  laws  aim  to 
secure.  Though  the  precise  limits  of  the  terms  'bankruptcy'  and  'insolvency,' 
in  defining  the  character  of  statutes,  may  not  be  easy  to  determine  (see  Sturges 
V.  Crowninshield,  4  Wheat.  194-6;  In  re  Klein,  1  How.  (U.  S.)  377),  I  do  not 
think  that  a  general  assignment  made  in  conformity  with  laws  like  those  of  the 

100.  Compare,  to  this  effect,  Duryea  v.  Guthrie,  11  A.  B.  R.  234  (Sup.  Ct. 
Wis)-  Patty-Joiner  Co.  v.  Cummins,  4  A.'  B.  R.  269,  57  S.  W.  566  (Tex.  Suji. 
Ct)-  in  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.). 
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State  of  New  York,  can  be  considered  'as  a  proceeding  commenced  under  State 
insolvency  laws'  within  the  meaning  of  the  last  paragraph  of  the  Act  of  1898; 
And  the  question  presented  on  this  motion  must  therefore  be  decided  upon  the 
general  principles  of  bankruptcy  law  and  upon  the  other  provisions  found  in 
.the  present  act." 

L-kewise  in  Missouri,  see  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C. 
Mo.) :  "While  the  insolvency  laws  of  the  several  States  are  superseded  by  the 
enactment  of  ^.he  National  Bankrupt  Law,  this  is  not  the  case  with  State  stat- 
utes which  merely  regulate  the  administration  of  the  trust  created  by  an  as- 
signment for  the  benefit  of  creditors;  and  proceedings  under  such  statutes  or 
under  a  common  law  deed  of  assignment  are  not  void  or  voidable  by  reason 
•of  the  existence  merely  of  a  Bankrupt  Law  or  unless  proceedings  in  bankruptcy 
.are  subsequently  instituted  against  the  assignor.'' 

Compare,  Grunsfeld  Bros.  v.  Brownell,  11  A.  B.  R.  603  (Sup.  Ct.  Tex.):  "No 
•one  can  contend  that  the  passage  of  a  bankruptcy  act  by  Congress  would  render 
void  a  general  common-law  deed  of  assignment  made  by  a  debtor  conveying  all 
of  his  property  for  the  benefit  of  his  creditors  ratably  according  to  their  'claims, 
but  not  providing  for  the  release  of  the  debtor.  It  would  be  perfectly  valid 
as  to  all  men  unless  they  seasonably  took  proceedings  under  the  Bankruptcy 
Act." 

As  to  whether  a  proceedings  is  an  insolvency  proceedings  or  not,  the 
test  is  what  ca.n  be  accompHshed  under  it — will  it  operate  to  supplant  the 
iederal  act.^"^ 

The  holding  of  the  State  Courts  as  to  whether  an  assignment  law  amounts 
to  a  general  insolvency  statute  will  control.  "^"^ 

It  is  probably  not  essential  to  the  idea  of  a  bankruptcy  or  insolvency  law 
that  it  shall  provide  for  the  discharge  of  the  debtor. ^^^ 

In  re  Salmon  v.  Salmon,  16  A.  B.  R.  134,  143  Fed.  395  (D.  C.  Mo.) :  "Again, 
to  render  a  state  insolvency  law  inoperative  because  in  contravention  of  the 
federal  bankrupt  act,  it  is  not  essential  that  the  State  Act  shall  contain  a  pro- 
vision for  the  discharge  of  the  debtor.  It  is  rather  thought  such  provision  for 
■discharge  is  an  incident  to,  but  not  an  essential  part  of  such  law." 

§  1633.  Various  Holdings  as  to  What  Amount  to  "Insolvency"  Pro- 
■ceedings. — There  are  various  holdings  as  to  what  amount  to  insolvency 
proceedings. 

Thus,  a  proceedings  in  the  form  of  a  creditor's  bill,  filed  under  §§  2716- 
2722,  Code  of  Georgia,  with  the  averments  and  prayers  essential  under 
those  sections,  is  an  insolvency  or  State  bankruptcy  proceedings,  i''* 

101.  In  re  Macon  Lumber  Co.,  7  A.  B.  R.  66,  113  Fed.  322  (D.  C.  Ga.,  re- 
versed, on  other  grounds,  sub  nom.  Carling  v.  Seymour  Lumber  Co.,  8  A.  B  R. 
29,  113  Fed.  483,  C.  C.  A.  Ga.).  Compare,  In  re  McKee,  1  A.  B.  R.  311  (Ky 
Co.   Court). 

102.  In  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.). 

103.  Compare,  to  similar  effect,  In  re  Hall  Co.,  10  A.  B.  R.  88,  121  Fed  993 
(D.  C.  Conn.);  In  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.);  In  re 
Marshall  Paper  Co.,  4  A.  B.  R.  468,  102  Fed.  873  (C.  C.  A.  Mass.);  (1867)  In  re 
Reynolds,  Fed.  Cas.  No.  11,723. 

104.'  In  re  Macon  Lumber  Co.,  7  A.  B.  R.  66,  112  Fed.  323  (D.  C.  Ga.,  re- 
versed sub  nom.  Carling  v.  Seymour  Lumber  Co.,  8  A.-  B-  R.  29;  113  Fed.  483  C 
C.  A.  Ga.) ;  In  re  Allison  Lumber  Co..  14  A.  B.  R.  79,  137  Fed.  643  CD.  C.  Ga.^. 


1008  REMINGTON   ON   BANKRUPTCY.  §  1631 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  35,  113  Fed.  483  (C.  C.  A.  Ga., 
reversing  In  re  Macon  Lumber  Co.,  7  A.  B.  R.  66,  lis  Fed.  322):  "These  sec- 
tions, in  brief,  provide  tliat  when  any  corporation  not  municipal,  or  any  trader 
being  insolvent,  fails  to  pay  debts  at  maturity,  creditors  representing  one-third 
or  more  of  the  unsecured  debts  of  the  insolvent  may  invoke  by  petition  the 
power  of  a  court  of  equity  to  collect  the  debts  and  distribute  the  assets  of  such 
insolvent.  The  chancellor  is  authorized,  in  cases  where  the  insolvent  has  fairly 
surrendered  his  property  for  distribution,  'to  recommend  to  the  creditors  of  the 
defendant  that  they  may  release  him  from  further  liability.'  This  insolvent 
traders'  act  is  held  by  the  Supreme  Court  of  Georgia  to  be  a  kind  of  state  bank- 
rupt law.  Describing  the  procedure,  the  court  said:  'It  is  putting  a  trader 
in  bankruptcy,  and  relieving  him  from  past  debts,  as  far  as  state  legislation  can 
do  so.'  Comer  v.  Coates,  69  Ga.  491-495.  In  a  later  case  this  language  is  re- 
peated and  approved,  and  the  court  added:  'The  act  does  in  many  respects 
resemble  the  bankrupt  acts  of  congress.'  " 

Likewise  similar  statutory  proceedings  under  Pennsylvania  Law;!"^  and 
under  West  Virginia  Law.i°® 

But  if  it  may  also  operate  as  a  mere  suit  in  equity  to  foreclose  a  pre- 
existing and  valid  mortgage'  lien,  it  will  not  be  superseded  because  of  its 
being  able  also  to  operate  as  a  state  insolvency  statute ;  and  this  is  so, 
although,  as  incident  thereto,  a  receiver  is  appointed  to  preserve  the  mort- 
gaged assets. 1"'' 

Thus,  in  some  instance  General  Assignments  under  State  statutes  have 
been  declared  to  be  in  effect  general  insolvency  laws.^"® 

§  1634.  Receiverships  and  Winding  Up  of  Insolvent  Corporations, 
Whether  Insolvency  Proceedings. — Certain  receiverships  under  State 
law  have  sometimes  been  held  to  amount  to  state  insolvency  proceedings 
and  as  such  to  be  superseded  by  bankruptcy j'^*^ 

Thus,  also,  proceedings  in  state  courts  for  the  dissolution  and  winding 
i-,p  of  insolvent  corporations  have  been  held  to  be  in  the  nature  of  insol- 
vency proceedings  and  to  be  subject  to  the  rule  that  they  are  suspended  by 
the  Federal  Bankrupt  Act."" 

105.  In  re  International  Coal  Min.  Co.,  16  A.  B.  R.  311,  142  Fed.  665  (D.  C. 
Penn.). 

106.  Compare,  to  same  general  efifect,  inferentially.  In  re  Porterfield,  15  A.  B. 
R.  11,  138  Fed.'l92  (D.  C.  W.  Va.). 

107.  Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  29,  113  Fed.  483  (C.  C.  A. 
Ga.,  reversing  In  re  Mjicon  Lumber  Go.,  7  A.  B.  R.  66,  112  Fed.  322,  D.  C.  Ga.). 

108.  In  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.);  In  re  Smith  &  Dod- 
son,  2  A.  B.  R.  9   (D.  C.  Ind.). 

109.  Obiter,  In  re  Kersten,  6  A.  B.  R.  519,  110  Fed.  929  (D.  C.  Wis.). 

110.  In  re  International  Coal  Min.  Co.,  16  A.  B.  R.  311,  143  Fed.  655  (D.  C. 
Pa.,  affirmed  sub  nom.  Coal  &  Coke  Co.  v.  Stauffer,  17  A.  B.  R.  573,  148  Fed. 
981,  C.  C.  A.  Penn.).  Even  though  no  receiver  nor  trustee  appointed,  but 
merely  sheriff  acts. 

In  re  Storck  Lumber  Co.,  8  A.  B.  R.  86,  114  Fed.  8B0  (D.  C.  Md.).  Compare, 
apparently  to  same  efifect,  In  re  Watts,  10  A.  B.  R.  113,  ]90  U.  S.  1;  In  re 
Lengert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  927  (D.  C.  N.  Y.).  Compare,  as 
act  of  bankruptcy.  In  re  Milbury  Co.,  11  A.  B.  R.  523  (D.  C.  N.  Y.).  Compare 
(but  not  void  until  bankruptcy).  Ex  rel  Strohl  v.  Sup.  Ct.  King's  Co.,  2  A.-B.  R. 
92    rSiin.   Ct.  Wash.1. 
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Mauran  v.  Carpet  Lin.  Co.,  6  A.  B.  R.  734,  50  Atl.  331  (R.  I.):  "The  pro- 
ceeding in  the  State  court  against  the  Crown  Carpet  Lining  Company,  resulting 
in  the  appointment  of  a  receiver,  was  practically  an  insolvency  proceeding." 

Thus,  proceedings  under  state  statutes  to  wind  up  and  liquidate  insolveat 
private  banks  have  been  held  to  amount  to  state  insolvency  proceedings  and 
not  to  be  within  any  exception  on  account  of  being  an  exercise  of  the 
police  power. ^11 

On  the  other  hand  fraudulent  conveyance  suits  instituted  by  a  receiver 
of  a  judgment  debtor,  have  been  held  not  to  amount  to  an  insolvency  pro- 
ceedings ;ii2  likevyise,  fraudulent  conveyance  suits  instituted  by  credit- 
ors without  judgment,  under  favor  of  state  statute. ^^^  Again,  it  has  been 
held  that  a  general  assignment  for  the  benefit  of  all  creditors  who  will  accept 
and  will  release  the  debtor,  are  not  insolvency  proceedings. ^i*  And  suits 
under  State  statutes  to  set  aside  preferential  transfers  have  been  held  not 
to  be  insolvency  proceedings  within  the  meaning  of  the  law  superseding 
insolvency  proceedings  by  bankruptcy  proceedings. ^^^ 

§  1635.  Procedure  to  Procure  Surrender  from  State  Bankruptcy  or 
Insolvency  Courts. — The  same  rules  as  to  the  method  of  procedure  pre- 
vail in  regard  to  obtaining  surrender  or  possession  wher6  the  state  court 
has  custody  under  state  bankruptcy  or  state  insolvency  proceedings,  as 
in  cases  of  nullified  assignments,  receiverships,  etc.,  under  state  laws  not 
amounting  to  state  bankruptcy  or  state  insolvency  laws.i^^ 

§  1636.  Thus,  State  Court  Receiver  May  Be  Enjoined. — Thus,  in-, 
junctions  may  issue  to  restrain  the  proceedings  in  the  state  court. 

CarUng  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.) : 
"The  jurisdiction  and  authority  of  the  bankruptcy  court  for  the  enforcement 
of  the  Bankrupt  Law  is  paramount.  State  insolvency  laws  are  superseded  by 
the  Bankrupt  Act.  While  it  is  a  general  rule  that  a  Federal  court  may  not 
enjoin  proceedings  in  a  State  court,  an  exception  is  made  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy. 
Rev.  Stat.,  U.  S.,  §  TSO.  When  the  State  court  is  in  possession,  through  its  re- 
ceiver, of  assets  that  it  is  without  jurisdiction  or  authority  to  hold  against  a 
receiver  or  trustee  appointed  in  bankruptcy  proceedings,  instead  of  making  a 
peremptory  order  on  the  receiver'of  the  State  court  to  surrender  the  funds,  an 
injunction,  if  necessary,  might  be  granted  by  the  bankruptcy  court  to  prevent 
the  unlawful  distribution  of  the  assets,  until  application  could  be  made  to  the 

111.  In  re  Salmon  &  Salmon,  16  A.  B.  R.  132,  143  Fed.  395  (D.  C.  Mo.). 

112.  In  re  Meyers  &  Co.,  1  A.  B.  R.  347  (Ref.  N.  Y.). 

113.  Grunsfeld  Bros.  v.  Brownell,  11  A.  B.  R.  599  (N.  Mex.  Sup.  Ct.). 

11^.  Patty-Joiner  Co.  v.  .Cummins,  4  A.  B.  R.  269,  57  S.  W.  566  (Sup.  Ct. 
Tex.);   [1867]    Boese  v.  King,  108  U.  S.  379. 

115.  Griinsfeld  Bros.  v.  Brownell,  11  A.  B.  R.  599  (N.  Mex.  Sup.  Ct.). 

116.  See»cases  cited  under  same  rule  relative  to  the  custody  of  state  officers 
under  nullified  legal  liens,  ante,  §  1601,  and  post,  §  1830:  under  void  assignments 
and  receiverships,  ante,  §  1611:  and  on  the  general  subject  of  Summary  Orders 
on  Court  Officers  in  possession,  §  1860. 
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State  court  for  an  order  to  its  receiver  to  surrender  the  assets  to  the  proper 
custodian.  The  laws  of  the  United  States  being  equally  binding  on  all  the 
courts,  we  cannot  assume  that  the  State  court  would  refuse  to  administer  them. 
We  are  not  now  called  on  to  decide  what  course  should  be  taken  in  the  event 
of  a  disregard  of  the  Bankrupt  Law  by  the  State  court.  That  such  application 
should  be  made  in  the  first  instance  to  the  State  court  is  sustained,  not  only 
by  the  analogous  cases  relating  to  comity,  but  by  adjudications  directly  in  point 
on  this  question  of  practice  under  the  Bankrupt  Law." 

§  1637.  Comity  Requires  Resort  First  to  State  Tribunal. — Thus, 
likewise,  comity  requires  resort  first  to  the  tribunal  of  the  state  court  for 
an  order  of  surrender. ^^'^ 

Whenever  the  state  court  surrenders  the  assets,  the  validity  and  extent 
of  any  lien  thereon  in  favor  of  the  insolvency  officers  must  be  left  to  the 
bankruptcy  court  for  determination,  and  there  is  no  jurisdiction  the  state 
Eourt  to  fix  the  same,  and  any  order  to  that  effect  will  be  disregarded,  ^i* 

Division  4. 

Voi^uNTARY  Surrender  of  Custody  by  State  Court. 

§  1638.  Voluntary  Surrender  by  State  Court. — If  the  state 
court  voluntarily  surrenders  possession  it  is  divested  of  jurisdiction,  and 
the  bankruptcy  court  is  invested  therewith. 

In  re  Hymes  Buggy  &  Implement  Co.,  12  A.  B.  R.  477,  130  Fed.  577  (D.  C. 
Mo.) :  "But  passing  this  by,  it  affirmatively  appears  from  the  referee's  findings, 
and  the  evidence  amply  sustains  it,  that  whatever  possession  of  the  goods  the  sher- 
iff acquired  under  the  writ  of  replevin  was  on  the  4th  day  of  May,  1904,  volun- 
tarily surrendered  by  him  to  the  receiver  in  bankruptcy.  This  constituted  an 
abandonment  of  his  seizure,  and  entitled  the  receiver  in  bankruptcy,  as  the  rep- 
resentative pro  hac  of  the  debtor  and  creditors,  to  receive  and  to  hold  it.  It 
is  a  well-setttled  rule  of  law  that  a  release  of  the  goods  levied  on  or  seized 
under  writ  by  a  sheriff  is  an  abandonment  thereof,  and  invalidates  the  levy.'' 


Pending  Suits  by  and  against  Bankrupts. 

§  1639.  Pending  Suits  against  Bankrupts — Subrogation  of  Trustee 
to  Creditor's  Lien  Where  Lien  Preserved. — A  trustee  may  be  sub- 
rogated to  the  rights  of  the  plaintiff  and  be  substituted  for  him  in  pending 
actions,  wherein  a  lien  by  legal  proceedings  has  been  obtained  within  four 

117.  Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  29,  113  Fed.  483  (C.  C.  A. 
Ga.):     Hooks  v.  Aldridge,  16  A.  B.  R.  664,  145  Fed."  865  (C.  C.  A.  Tex.).     * 

See  also  cases  cited  under  same  rule  as  applicable  to  the  custody  of  State 
officers  under  nullified  legal  proceedings,  ante,  §  1601,  and  post,  §"  1830;  void 
assif;nments  and  receiverships,  ante,  §  1611;  and  summary  orders  on  custodians, 
post,  §  1860. 

118.  In  re  Rogers,  8  A.  B.  R.  723,  116  Fed.  435  (D.  C.  Ga.) ;  Carling  v.  Sey- 
mour Lumber  Co.,  8  A.  B.  R.  4i.  113  Fed.  483  fC.  C.  A.  Ga.) :  ante.  S  1620. 
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inontlis,  which  would  otherwise  be  nullified  by  the  adjudication  in  bank- 
ruptcy, but  which  has  been  preserved  for  the  benefit  of  the  estate. i^" 

§  1640.  Pending  Suits  by  Bankrupt — Substitution  of  Trustee. — 

The  trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute 
as  trustee  any  suit  commenced  by  the  bankrupt  prior  to  the  adjudication, 
with  like  force  and  effect  as  though  it  had  been  commenced  by  him.^^" 
He  may,  but  need  not  be  so  permitted. ^^i 

§  1641.  Preliminary  Order  of  Approval  Proper. — An  order,  signifying 
the  court's  approval,  should,  as  a  prerequisite,  be  entered  by  the  referee, 
authorizing  or  directing  the  trustee  to  prosecute  the  suit.^^^ 

Such  preliminary  order  is  not  requisite,  however,  where  the  trustee  insti- 
tutes the  action  himself  and  is  not  merely  substituted  for  the  bankrupt  in  an 
action  already  pending.^^s 

§  1642.  Probability  of  Success  Should  Appear. — Probability  of  suc- 
cess, not  certainty  of  it,  is  all  that  is  necessary  to  show  in  the  application  for 
such  an  order ;  or,  if  a  proposition  of  settlement  has  been  made,  that  more 
could  probably  be  obtained  by  the  suit  than  by  the  settlement.i2'4 

§  1643.    Only  Suits  on  Rights  Passing  to  Trustee  Authorized. — 

Only  such  suits  will  be  authorized  to  be  prosecuted  as  are  founded  on 
rights  of  action  that  would  pass  to  the  trustee  in  bankruptcy.^^^ 

Thus,  the  court  would'  not  authorize  the  trustee  to  prosecute  a  slander 
suit,  or  a  suit  for  malicious  prosecution,  begun  by  the  bankrupt  before  ad- 
JLidication,i26 

§  1644.  Defendant  Not  Released  by  Failure  of  Trustee  to  Assume 
Prosecution. — If  the  trustee  does  not  take  up  the  prosecution  of  the  suit, 

119.  See  for  full  discussion  of  the  "Preservation  of  Nullified  Legal  Liens," 
ante,  §  14S9. 

120.  Bankr.  Act,  §  11  (c);  (obiter)  Patten  v.  Carley,  8  A.  B.  R.  483  (N.  Y. 
Sup.'Ct.  App.  Div.). 

121.  Griffin  v.  Mut.  Life'  Ins.  Co.  of  N.  Y.,  11  A.  B.  R.  632,  119  Ga.  664. 

122.  Bankr.  Act,  §  11  (c);  In  re  Price,  1  A.  B.  R.  606,  93  Fed.  987  (D.  C.  N. 
Y.);  Hahlo  v.  Cohn,  15  A.  B.  R.  591,  113  N.  Y.  App.  Div.  636  (N.  Y.  Sup.  Ct 
App.  Div.);  impliedly,  Traders'  Ins.  Co.  v.  Mann,  11  A.  B.  R.  273  (Sup.  Ct.  Ga.); 
impliedly,  Callahan  v.  Israel,  186  Mass.  383;  Bear  v.  Chase,  3  A.  B.  R.  746,  99 
Fed.  930  (C.  C.  A.  S.  C). 

123.  Hahlo  v.  Cohn,  15  A.  B.  R.'  591,  113  N.  Y.  App.  Div.  636  (N.  Y.  Sup.  Ct. 
App.  Div.);  Traders'  Ins.  Co.  v.  Mann,  11  A.  B.  R.  373  (Sup.  Ct.  Ga.);  Callahan 
V.  Israel,  186  Mass.  383;  contra,  obiter,  In  re  Ryburn,  16  A.  B.  R.  515,  145  Fed. 
«62  (D.  C.  'Conn.). 

124.  In  re  Phelps,  3  A.  B.  R.  396  (Ref.  N.  Y.). 

125.  In  re  Haensell,  1  A.  B.  R.  286,  91  Fed.  355  (D.  C.  Calif.);  inferentially. 
In  re  Price,  1  A.  B.  R.  606,  92  P€d.  987  (D.  C.  N.  Y.). 

126.  In  re  Haensell,  1  A.  B.  R.  286,  91  Fed.  355  (D.  C.  Calif.). 
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the  defendant  is  not  released,  even  where  the  right  of  action  is  one  that 
might  have  passed  to  the  trustee ;  but  the  bankrupt  may  continue  the  prose- 
cution. ^^'^ 

Hahlo  V.  Cohn,  15  A.  B.  R.  593  (Sup.  Ct.  N.  Y.):  "An  action  by  or  against  the 
bankrupt  in  the  State  Court  does  not  abate  upon  the  adjudication  in  bankruptcy 
or  appointment  of  a  trustee,  and  in  the  absence  of  an  application  by  the  trustee 
for  substitution  it  may  be  prosecuted  or  defended  by  the  bankrupt." 

He  is  interested  in  the  fund,  either  as  the  source  of  his  exemptions, 
or  as  a  means  of  enlarging  the  estate  for  his  creditors. ^^^ 

And  this  is  so,  even  though  no  trustee  were  appointed. ^^^  And  the  bank- 
rupt need  not  get  leave  from  the  bankruptcy  court  to  continue  the  suit,  at 
any  rate  where  the  right  of  action  could  not,  in  any  event,  have  passed  to 
the  trustee.  ^^*' 

Thus,  the  liability  of  stockholders  for  unpaid  stock  subscriptions  in  a 
bankrupt  corporation  the  trustee  will  be  ordered  to  enforce  by  appropriate 
action.  1^1 

§  1645.  Ordering  Trustee  to  Apply  for  Leave  to  Defend. — The 

bankruptcy  court  may  order  the  trustee  to  apply  for  leave  to  enter  his  ap- 
pearance and  to  defend  any  pending  suit  against  the  bankrupt.'^^^ 

§  1646.  Intervening  Not  Usually  jcToper  except  Where  Property 
Involved.^Here,  again,  the  touchstone  is  whether  any  property  of  the 
creditors  in  bankruptcy  is  involved. ^^^ 

If  the  suit  is  a  foreclosure  suit,  or  a  creditor's  bill,  or  replevin^^*  or  other 
suit  affecting  the  property  of  the  bankrupt,  of  course  it  will  be  proper  for 
the  trustee  to  defend  and  prove  the  invalidity  of  the  liens,  or  reduce  their 
amount,  or  prove  right  of  property;  for  thus  he  will  increase  the  assets  of 
the  estate. 135 

127.  Griffin  v.  Mut.  Life  Ins.  Co.  of  N.  Y.,  11  A.  B.  R.  622,  119  Ga.  664  (Sup. 
Ct.  Ga.). 

128.  Griffin  v.  Mut.  Life  Ins.  Co.  of  N.  Y.,  ll  A.  B.  R.  622,  119  Ga.  664  (Sup. 
Ct.  Ga.).     But  compare,  In  re  Levy,  7  A.  B.  R.  56  (Ref.  N.  Y.). 

129.  Griffin  v.  Mut.  Life  Ins.  Co.  of  N.  Y.,  11  A.  B.  R.  622,  119  Ga.  664  (Sup. 
Ct.  Ga.). 

130.  In  re  Haensell,  1  A.  B.  R.  286,  91  Fed.  355  (D.  C.  Calif.). 

131.  See  ante,  "Unpaid  Stock  Subscriptions  as  Assets,"  §  976. 

132.  Bankr.  Act,  §  11  (b) :  "The  court  may  order  the  trustee  to  enter  his 
appearance  and  defend  any  pending  suit  against  the  bankrupt."  Obiter,  Fatten 
V.  Carley,  8  A.  B.  R.  483  (N.  Y.  Sup.  Ct.  App.  Div.). 

133.  In  re  St.  Alban's  Fdy.  Co.,  4  A.  B,  R.  594  (D.  C.  Vt.);  impliedly,  In  re 
Klein,  3  A.  B.  R.  174,  97  Fed.  31  (D.  C.  Ills.^. 

But  compare  erroneous  decision  In  re  Rogers,  1  A.  B.  R.  541  (Ref.  Ky.), 
where  the  court  undertook  to  stay  proceedings  and  to  get  possession  of  property 
acquired  subsequently  to  bankruptcy  for  the  benefit  of  a  creditor  .whose  claim 
was  not  dischargeable. 

134.  Inferentially,  In  re  Neely,  7  A.  B.  R.  313,  113  Fed.  210  (C.  C.  A.  N.  Y.). 

135.  Heath  v.  Shaffer,  3  A.  B.  R.  98,  93  Fed.  647  (D.  C.  Iowa). 

And  the  Ijankruptcy  court  may  restrain  the' proceedings  in  the  State  court  to 
give  time  for  the  trustee  in  bankruptcy  to  intervene.  In  re  Klein,  3  A.  B.  R.  174, 
97  Fed.  31  (D.  C.  Ills.). 


^  1648  CONDUCT  OP  JURISDICTION.  1013 

The  trustee  may  be  required  to  respond  to  garnishment  proceedings  pend- 
ing at  the  thne  of  bankruptcy,  wherein  the  bankrupt  was  garnishee ;  but  only 
to  the  extent  of  dividends,  and  only  by  order  of  the  bankruptcy  court.  And 
the  garnishment  proceedings  may  be  stayed  until  the  dividends  can  be  as^ 
■certained.^** 

§  1647.  Intervening  in  Snits  in  Personam. — The  court  would  hardly 
•order  the  trustee  to  defend  a  suit  in  personam  against  the  bankrupt,  for  such 
suit  would  not  affect  the  rights  of  the  creditors.  Yet,  inasmuch  as  it  is  pos- 
sible for  judgments  obtained  after  the  bankruptcy  but  before  the  discharge 
to  be  proved  (§  63  (5)  ),  occasion  will  arise  when  it  will  bfc  to  the  credit- 
ors' interest  to  have  the  trustee  defend  even  a  suit  merely  in  personam. 
Especially  is  this  so  where  the  bankruptcy  court  itself  has  ordered  that  a 
-pending  suit  be  maintained  as  a  method  of  liquidating  an  unliquidated  de- 
-jnand,  under  §  63  (b).i^'^ 

§  1648.  State  Court  Governed  by  State  Law  and  Judicial  Policy  in 
tSranting  or  Refusing  Application. — The  state  court  will  be  governed 
in  deciding  the  application,  by  State  laws  and  judicial  policy.^^^ 

Bank  "of  Commerce  v.  Elliott,  6  A.  B.  R.  409,  109  Wis.  648:  "Counsel  insists 
that  because  §  11  (b)  of  the  Bankruptcy  Act  provides  that  in  a  proceeding 
under  it,  the  Federal  Court  may  order  the  trustee  to  enter  his  appearance  and 
-defend  any  pending  suit  against  the  bankrupt,  an.d  the  trustee  in  the  matter  of 
Elliott's  bankruptcy  was  so  ordered,  the  Circuit  Court  having  the  garnishee 
-actions  in  question  in  charge  was  found  to  give  effect  to  such  order  by  grant- 
ing the  motion  to  make  him  a  'party  to  such  actions.  That  subject  was  before 
this  court  and  was  fully  considered  in  Distilling  Co.  v.  Seidel,  103  Wis.  489, 
79  N.  W.  744.  We  there  held,  and  now  affirm,  that  the  Federal  statute,  how- 
ever mandatory  its  terms,  does  not  control  the  practice  in  State  courts,  and 
was  not  intended  to  do  so.  If  an  order  be  made  under  it  commanding  a  trus- 
tee to  intervene  in  the  State  court  in  an  action  to  which  the  bankrupt  is  a  party, 
the  former  performs  his  full  duty  when  he  makes  a  proper  application  to  such 
court  to  be  let  in  to  such  action.  In  disposing  of  such  application  the  statutes 
-of  the  State,  and  the  rules  and  practice  of  its  court,  must  necessarily  govern, 
the  same  as   when   any  other  party  invokes   the   court's' jurisdiction. 

"Testing  the  ruling  of  the  court,  refusing  to  make  the  trustee  in  bankruptcy 
a  party  to  the  garnishee  actions,  by  State  laws  and  judicial  policy,  we  fail  to 

136.  In  re  The  St.  Albans  Fdy.  Co.,  4  A.  B.  R.  594  (D.  C.  Vt.). 

137.  In  re  Simon,  3  N.  B.  N.  &  R.  807  (Ref.  Ohio).  Compare,  In  re  Johnson, 
It  A.  B.  R.  544  (D.  C.  Nev.),  where  the  State  court  was  permitted  to  determine 
the  validity  of  a  lien  on  property  in  the  bankruptcy  court's  custody  and  to  make 
the  trustee  a  party  defendant. 

138.  Compare,  In  re  Price,  1  A.  B.  R.  606,  93  Fed.  987  (D.  C.  N.  Y.). 

If  such  an  application  to  intervene  is  denied,  only  a  party  aggrieved  by  the 
-adverse  decision  can  be  heard  on  appeal  therefrom;  and  the  trustee  cannot  be 
so  heard^unless  he  shall  first  have  applied  to  the  State  court,  failed  in  his  ap- 
plication and  appealed  specially  from  the  decision,  Bank  of  Commerce  v.  Elliott, 
-6  A.  B.  R.  409  (Sup.  Ct.  Wis.). 
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see  why  the  trustee  had  any  interest  in  the  action  that  required  his  presence 
therein  for  his  due  protection,  or  why  the  entire  controversy  in  such  action,  as 
to  the  plaintiflf,  was  not  susceptible  of  a  complete  determination  without  the 
trustee  being  brought  in.  Therefore,  §  2610,  Rev.  St.  1898,  did  not  require ' 
the  trial  court  to  grant  the  motion,  but  left  it  free  to  exercise  its  discretion  in 
respect  thereto.  If  we  say  plaintiff  acquired  a'  right,  by  the  commencement  of 
ihe  garnishee  action,  to  hold  the  garnishee  liable  for  some  part  of  its  indebted- 
ness to  Elliott,  and  that  such  right,  by  operation  of  law,  was  displaced  by  the 
right  of  the  trustee  in  bankruptcy  so  as  to  bring  the  latter  within  the  scope  of 
§  2801,  id.,  then  it  would  follow  that  the  action  of  the  trial  court  could  not  be- 
disturbed  unless  it  clearly  appeared  that  there  was  an  abuse  of  judicial  discre- 
tion. Granting  or  refusing  a  motiori  under  that  section  is,  by  its  terms,  ad- 
dressed to  the  sound  discretion  of  the  court.  In  any  event,  since,  as  will  be- 
hereafter  seen,  there  was  no  controversy  between  the  trustee  and  appellant 
as  to  who  should  have  the  benefit  of  the  liability  of  the  garnishee  to  Elliott,, 
appellant  was  not  prejudiced  by  the  denial  of  the  motion  to  make  the  trustee 
a  party,  and  cannot  be  heard  to  complain  of  such  denial  on  this  appeal.  Sec- 
tion 2829,  id. 

"Again,  regardless  of  the  rights  of  the  trustee  under  section  2901,  Rev.  St. 
1898,  appellant  has  no  standing  here  to  recover  on  the  assignment  of  error 
under  discussion,  because  the  privilege  was  one  to  be  asserted  by  the  trustee. 
He  did  not  appear  in  the  court  below  and  ask  to  be  made  a  party,  as  we  under- 
stand the  record,  nor  is  he  a  party  to  the  appeal." 

By  intervening,  the  trustee  does  not  oust  the  state  court  of  jurisdiction,, 
although  the  trustee  claims  the  transfer  involved  is  a  preferential  transfer 
given  within  four  months  of  the  bankruptcy. 

Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432:  "That  the  enact- 
ment of  a  general  bankruptcy  law  so  far  supersedes  and  suspends  the  operation 
of  State  insolvency  laws  as  that  a  receiver  or  assignee  in  insolvency  proceedings- 
instituted  under  State  statutes  may  be  properly  required  to  surrender  possession 
to  a  trustee  in  bankruptcy,  may  be  conceded.  And  such  are  the  cases  cited  by 
counsel  for  appellant.  But  such  doctrine  cannot  be  extended  to  an  action  for  the 
enforcement  of  a  specific  lien.  Jurisdiction  of  such  actions  in  the  State  court 
is  not  sought  to  be  taken  away  by  the  Federal  statute,  and  such  could  not  well- 
be.  The  action  is  not  one  to  administer  upon  the  estate  of  the  bankrupt,  or 
any  portion  of  such  estate.  The  purpose  thereof  is  to  ascertain  if  the  plaintiff 
have  a  right  to  resort,  by  virtue  of  a  specific  lien  claim,  to  the  particular  prop- 
erty in  controversy,  as  against  all  other  creditors  or  claimants,  for  the  payment 
of  his  debt  or  the  satisfaction  of  his  demand.  His  rights  would  be  the  same 
whether  presented  to  the  State  or  the  Federal  court  in  an  action  to  foreclose, 
or  by  way  of  a  claim  made  in  the  bankruptcy  proceedings.  Hence  it  is  that 
the  court  which  first  takes  jurisdiction  and  assumes  control  of  the  property 
retains  it  for  all  the  purposes  of  a  final  ord°r  or  decree.  True,  the  trustee  in 
bankruptcy  may  intervene  in  such  action  pending  in  the  State  court,  as  did  this- 
intervener,  and  be  heard  to  contest  the  existence  or  the  validity  of  the  specific- 
lien  claimed,  and  he  may  well  be  awarded  the  property  in  the  event  the  exist- 
ence of  the  lien  claimed  is  denied  by  the  decree.  But  that  a  trustee  may  work 
an  ouster  of  jurisdiction  in  the  State  court  in  such  cases  by  pointing  out  the- 
pendency  of  the  bankruptcy  proceedings  has  no  support  in  reason  or  well- 
considered  authority." 
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§  1649.  Manner  of  Intervention. — The  intervention  may  be  by  way  of 
substitution  of  the  trustee  for  the  bankrupt.^^^ 

The  trustee  may  limit  his  application  to  certain  objects. 

Bear  v.  Chase,  3  A.  B.  R.  746,  757,  99  Fed.  930  (C.  C.  A.  S.  C):  "Such  pe- 
tition should  have  been  limited  to  a  request  to  transfer  the  money  to  the  Bank- 
rupt Court.'' 

§  1650.  Trustee  Bound  as  Any  Other  Litigant,  on  Intervention. — 

When  the  trustee  is  substituted  for  the  bankrupt,  his  submission  to  the 
jurisdiction  binds  him  to  the  judgment  rendered,  subject, only  to  his  rights 
as  a  litigant  in  the  State  courts. ^*'°  ' 

§  1651  Stay  of  Pending  Suits. — The  subject  of  the  stay  of  pending 
suits  is  considered  elsewhere.  So  far  as  such  stay  is  for  the  benefit  of  the 
bankrupt,  to  give  him  opportunity  to  secure  his  discharge  and  present  it 
as  a  defense  in  bar,  it  is  discussed  under  the  general  subject  of  discharge.^*! 

So  far  as  such  stay  is  for  the  benefit  of  the  estate,  it  is  considered  under 
the  various  subjects  of  injunctions  and  restraining  orders. ^^^^ 

139.  Obiter,  and  inferentially.  Griffin  v.  Mut.  Life  Ins.  Co.,  11  A.  B.  R.  623, 
119  Ga.  664. 

140.  Savings  Bk.  v.  Jewelry  Co.,  13  A.  B.  R.  781,  123  Iowa  432. 

Obiter,  In  re  Neely,  7  A.  B.  R.  312,  113  Fed.  210  (C.  C.  A.  N.  Y.),  which  was 
a  replevin  case,  in  which  the  court  held  the  trustee  bound  for  costs. 

In  re  Van  Alstyne,  4  A.  B.  R.  42,  100  Fed.  939  (D.  C,  N,  Y.),  which  was  a 
case  of  foreclosure  of  mechanic's  lien.  Inferentially,  Bank  of  Commerce  v. 
Elliott,  6  A.  B.  R.  409   (Sup.  Ct.  Wis.). 

141.  See  post,  §  3688,  et  seq. 

142.  See  ante,  §  359,  et  seq.;  post,  §  1901,  et  seq. 


CHAPTER  XXXIII. 

Jurisdiction  ovbr  Adverse  Claimants. 

Synopsis  of  Chapter. 

§  165S.  Jurisdiction  over  "Adverse  Claimants." 

§  1653.  Before  Amendment  of  1903  Neither  Summary  nor  Plenary  Jurisdiction 

over  Adverse  Claimants  Existed  in   Bankruptcy  Court. 
§  1654.  Injunctions  on  Adverse  Claimants  Issuable  in  Bankruptcy  Proceedings. 

DIVISION  1. 

§  1655.  "Adverse  Claimant"  Not  Confined  to  Absolute  Owners. 

§  1656,  Adverse    Claimant    and    Bankrupt    Holding   Jointly,    Bankruptcy   Court 

Has  Jurisdiction. 
£  1657.  Adverse    Claimant    Obtaining   Voluntary   Possession    from    Bankruptcy 

Officer,  Not  Subject  to  Summary  Jurisdiction. 
§  1658.  Claimant   Himself   Becoming   Bankrupt   Gives   Jurisdiction. 
§  1659.  Attaching.  Creditor   Receiving  Proceeds    within  Four   Months,  Adverse 

Claimants. 
§  1660.  Receiving  Proceeds  after  Bankruptcy,  Not  "Adverse  Claimant." 
§  1661.  Proceeds  Still  in  Officer's  Hands;  Neither  Creditor  nor  Officer  Adverse 

Claimant, 
f  1662.  Court  Officers  in  Possession,  Adverse  Claimants  until  Adjudication. 
§  1663.  Whether  Garnishee  Adverse  Claimant  Where  Garnishment  within  Four 

Months. 
I  1664.  Wife  "Adverse  Claimant"  as  to  Property  She  May  Hold  Adversely  to 

Husband. 
§  1665.  Assignee  or  Receiver  Not  "Adverse  Claimant"  as  to  Proceeds  Still  in 

Hands. 
§  1666.  But  "Adverse  Claimant"  as  to  Proceeds  Already  Disbursed. 
§  1667.  Agent  in  Possession  Applying  Funds  on  Salary. 
§  1668.  Trustee  in   Possession  under   Mortgage   for   Benefit   Certain   Creditors, 

"Adverse  Claimant." 
§  1669.  Alleged    but  Not    Real  Partners  in    Involuntary    Partnership    Petition, 

"Adverse  Claimants,"  Not  Subject  to  Summary  Seizures  of  Property. 
§  1670.  Executor  Holding  Legacy  to  Bankrupt,  Not  "Adverse  Claimant." 
g  1671.  But  Administrator  of  Deceased  Partner  in  Possession  of  Firm  Assets, 

"Adverse  Claimant." 
§  1672.  Trustees  of  Spendthrift  Trusts,  "Adverse  Claimants." 
S  1673.  Mere  Bailee  in  Possession,   Not  "Adverse   Claimant." 
§  1674.  Stock  Exchange  Not  Contesting  Sale  of  Bankrupt's  Seat,  Not  "Adverse 

Claimant." 
§  1675.  Mortgagees  in  Actual  Possession,  "Adverse  Claimants.'' 
§  1676.  Alleged  Fraudulent  Transferee  in  Possession,  "Adverse  Claimant." 
§  1677.  Alleged  Preferential  Transferee  in  Possession,  "Adverse  Claimant." 
?  1678.  Assignee  of  Bankrupt's  Wages,  "Adverse  Claimant." 
§  1679.  Lienholder  and  Secured  Creditor  as  "Adverse  Claimants." 
§  1680.  Debtors  of  Bankrupt  "Adverse  Claimants,"  Not  to  Be  Proceeded  against 

Summarily. 
£  1681.  Thus,  Banks  Owing  "Deposits,"  "Adverse  Claimants." 
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?  1682.  Likewise,   Owner  Owing  on   Building  Contract    Subject  to   Mechanic's 

Liens,   "Adverse  Claimant." 
§  1683.  Also,  Employers  Holding  Wages  of  Bankrupt  Tied  Up  by  Assignment, 

"Adverse  Claimants.'' 

DIVISION  2. 

?  1684.  Plenary  Suits  against  "Adverse  Claimants"  in  State  Courts, 

§1685.  Distinction  between  Proceedings  in  Bankruptcy  and  "Controversies" 
Arising  Out  of  Bankruptcy. 

§  1686.  Jurisdiction  of  U.  S.  Circuit  Court  in  Bankruptcy  Matters. 

§  1687.  Jurisdiction  of  State  Courts  in   Bankruptcy  Matters. 

§  1688.-  But  by  Amendment  of  1903  Jurisdiction  Conferred  Also  in  Certain 
Cases  upon  Bankruptcy  Courts. 

§  1689.  Cases  under  §  70  (e)  Included  Though  Not  Expressly  Mentioned  in  § 
23  (b). 

5  1690.  Plenary  Suits  against  "Adverse  Claimants"  in  Bankruptcy  Courts. 

S  1691.  Plenary  Suits  by  Trustees  Not  "Proceedings  in  Bankruptcy,"  but  "Con- 
troversies.'' 

§  1692.  But  When  Not  to  Be  Brought  in  Bankruptcy  Court. 

§  1693.  Third  Parties  Not  to  Resort  to  Banlcruptcy  Court  Where  Neither 
Property  in  Its  Custody  nor  Either  Party,  Party  to  Bankruptcy  Pro- 
ceedings. 

§  1694.  Actions  in  Personam  for  Debts  Not  to  Be  Brought'  in  Bankruptcy 
Courts. 

I  1695.  No  Plenary  Suits  before  Referee. 


§  1696.  Jurisdiction  by  Consent. 

§  1697.  Debtors  Owing  Money  May  Confer  Jurisdiction  by  Consent. 

?  1698.  What    Constitutes    Consent. 

■§'  1699.  But  Consent  Confers  Jurisdiction  Only  in  Plenary  Actiorw  unless  Prop- 
erty in  Custodia  Legis. 

§  1700.  No  Jurisdiction  by  Consent  Where  No  Custody  and  Neither  Litigant 
Party  to  Bankruptcy,  Proceedings. 

?  1701.  Trustee  May  Not  Object,  if  Adverse  Claimant  Consents. 

4  1702.  Thus,'  Not  to  Plenary  Suit  in  Bankruptcy  Court  by  Adverse  Claimant  in 
Possession. 

§  1703.  No  Indirect  Review  by  Suing  Trustee  in  U.  S.  Circuit  Court,  Where 
Litigants  Dissatisfied  in  Bankruptcy  Proceedings. 

§  1704.  After  "Consent,"  Too  Late  to  Retract. 


§  1705.  No  "\ncillary"  Bankruptcy  Proceedings. 

I  1706.  But  May  Marshal  Liens  and  Sell  Personal  Property  in  Actual  Custody 

Though  in  Another  State. 
§  1707.  Property  in  Other  States  Not  in  Actual  Custody,  to  Be  Protected  Only 

by  Independent  Suits. 
§  1708.  Before    Adjudication,    Bankruptcy    Receiver    No    Power    in     Another 

District. 
I  1709.  After  Adjudication,  Trustee  (and  Perhaps  Also  Receiver)  May  Institute 

Proceedings  in  Another  District. 
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SUBDIVISION    "d' 

%  1710.  Other  Actions  Maintainable  by  Trustee. 

§  1711.  Whether  May  Maintain  Partition  Proceedings. 

DIVISION  3. 

§  1712.  Who  May  Bring  Plenary  Suits  against  "Adverse  Claimants." 

§  1713.  Legal  Proceedings  Resulting  in  Recovery  of  Concealed  Assets,  etc.^ 
Creditor  Entitled  to  Reimbursement. 

§  1714.  Must  Have  Resulted  to  Benefit  Estate,  Else  No  Reimbursement. 

§  1715.  Property  Must  Have  Been  "Transferred,"  or  "Concealed"  by  "Bank- 
rupt," Else  No  Reimbursement. 

§  1716.  Creditors  May  Not  Bring  Independent  Plenary  Actions  in  Bankruptcy- 
Court. 

§  1717.  Receivers  May  Not  Institute  Plenary  Suits  for  Property  or  Debts. 

?  1718.  After  Appointment  of  Trustee  Suits  Not  to  Be  Instituted  by  Creditors.. 

§  1719.  Creditors  Maintaining  Suits  in  Trustee's  Name. 

§  1720.  Trustee  May  Institute  Suits  for  Recovery  of  Property. 

^  1721.  May  Sue  in  State  Court. 

§  1722.  May  Sue  without  First  Obtaining  Leave. 

§  1723.  May  Sue  in  Bankruptcy  Court  for  Recovery  of  Property  Transferred! 
by  Bankrupt. 

§  1724.  May  Institute  Suits  against  Debtors  to  Recover  Money  Judgments. 

DIVISION  4. 
SUBDIVISION    "A."     . 

S  1725.  Nature  of  Plenary  Suits  against  "Adverse  Claimants." 

P  1726.  Receivers   May   Be   Appointed. 

§  1727.  Writs  of  Injunction  and  Sequestration  Issuable. 

§  1728.  Retransfer  or  Surrender  of  Choses  in  Action  May  Be  Ordered. 

§  1729.  Trustee  Not  Confined  to  Suits  in  Equity,  and  in  Proper  Case  May  Sue- 

at  Law  for  Recovery  of  Property  or  Its  Value. 
§  1730.  And  Should  Sue  at  Law  unless  Remedy  Inadequate. 


§  1731.  Petition  to  Show  Inadequacy  of  Assets. 

§  1732.  Return  of  Execution   Unsatisfied,   Not  Always   Prerequisite. 

§  1733.  Insolvency  Not  Necessary  Where  Actual  Intent    to  Defraud  Proved. 

§  1734.  "Insolvency,"   Here,   Means   Inadequacy  of  Assets,   Not  Mere  Inability 

to  Pay  "in  Due  Course." 
§  nsiyi.  Allowance  of  Claim,  Subrogation  and  Reimbursement  of  Transferee 

on  Setting  Aside  Constructively  Fraudulent  Transfer. 
§  1735.  Pleadings   to  Show  Trustee's   Representative   Capacity. 
f  1736.  Trustee  Presumed  to  Represent  Creditors  and  to  Be  Authorized  to  Act;. 

Though  No  Claims  Proved. 
§  1737.  Tender  of  Actual  Consideration  Paid,  Not  Necessary. 
§  1738.  Whether  Transfer  Voidable   Only  as  to  Some   Creditors,   Nevertheless- 

Avoi'ded  as  to  All. 
§  1739.  Charging  Same  Transaction  in  Alternative,  Fraudulent  or  Preferential, 

Not  Inconsistent. 
S  1740.  All  Matters   Proper  in   Creditor's   Bill,  Proper   Here. 
§  1741.  Both  Bankrupt  and  Transferee  in  Fraudulent  Transfer  Proper  Parties,. 

Though   Bankrupt   and   Intermediate  Transferee   Not   Necessary. 


§  ]  652  JURISDICTION  OVER  ADVERSE  CI^AIMANTS.  1019 

§  1742.  Severd    Acts    Committed    with    Common    Design,    Joinable. 

§  1743.  Property  to  Be  Shown  to  Belong  to  Estate. 

§  1744.  Fraudulent  Intent  to  Be  Alleged  and  Proved. 

§  1745.  Fraud  a  Question  of  Fact. 

§  1746.  Burden  of  Proof. 

§  1747.  Schedules  and  General  Examination  of  Bankrupt  Inadmissible  against 

Transferee. 
§  1748.  Appraisal  in  Bankruptcy  Inadmissible  against  Transferee. 
§  1749.  Declarations  of  Transferror  after  Transfer. 

§  1750.  Failure  to  Produce  Important  Evidence,  Presumption  of  Fraud. 
§  1751.  Existence  of  Other  Creditors  at  Time  of  Transfer,  to  Be  Shown,  unless. 
§  1752.  Collateral  Attack  on  Collusive  Receiverships. 
§  1753.  Suing  in  U.  S.  District  Court,  Suit  Follows  Usual  Course. 
§  1754.  Allegation  of  Diverse  Citizenship  Not  Requisite. 
§  1755.  Service  on  Nonresidence  When  Suit  in  U.  S.  District  Court. 
I  1756.  Security  for  Costs  and  Injunction  Bond  When  Suit  in  U.   S.   District 

Court. 
§  1757.  Answering  under   Oath   Requiring  Testimony  to   Overcome. 
§  1758.  If  Suit  in  U.  S.  District  Court,  Party  Not  to  Impeach  Own  Witness. 
§  1759.  State   Statutes   Permitting   Cross-Examination   of   Adverse   Party,   etc.. 

Not  Followed. 
§  1760.  Where  Trustee  Sues  in  State  Court,   Suit  Follows   Usual  Course  and 

Parties  Have  Usual  Rights,  There. 


§  1761.  Representative  Capacity  of  Trustee  to  Be  Alleged. 

§  1762.  Each  Element  of  Preference  to  Be  Alleged  and  Proved. 

S  1763.  Insolvency  at  Time   of  Transfer. 

§  1764.  Reasonable  Cause  of  Belief. 

§  1765.  Effect  of  Transfer  to  Give  Greater  Percentage  of  Debt. 

§  1766.  Antecedent  Debt. 

§  1767.  Facts,   Not  Evidence,   nor   Legal   Conclusions,   to   Be   Pleaded. 

§  1768.  Burden  of  Proof  of  Each  Element  on  Trustee. 

§  1769.  Demand  Not  Requisite. 

§  1770.  Nor  Tender  Back. 


8  1771.  Referee's   Order   of  Allowance   or   Disallowance,   Res   Adjudicata. 

§  1772.  Also  His  Order  Determining  Validity  and  Priority  of  Liens. 

§,  1773.  Referee  Not  to  Impeach  Own  Order. 

§  1774.  Adjudication  as  to  Fraud  on  Discharge,   Not  Res  Judicata  in   Suit  by 

Trustee. 
§  1775.  Refusal  of  Summary  Order  to  Surrender  Assets  Not  Res  Adjudicata  ii> 

Plenary  Action. 
5  1776.  Whether   Adjudication   in    Bankruptcy   Res   Judicata   as    to    Insolvency 

When  Act  Committed,  if  Insolvency  Essential  Element. 
S  1777^.  At  Any  Rate,  Adjudication  on  Ground  of  Preference  Not  Res  Judicata 

on  Issue  of  "Reasonable  Cause  for  Belief." 

§  1652.  Jurisdiction  over  "Adverse  Claimants." — Third  parties 
having  at  the  time  of  the  bankruptcy  possession  of  the  tangible 
property  or  funds  involved,  under  claim"  of  a  beneficial  or  adverse 
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interest  therein,  cannot  be  obliged  to  surrender  them,  nor  can 
third  parties  owing  debts  to  the  bankrupt  at  the  time  of  the  bank- 
ruptcy, be  obliged  to  pay  the  debts,  nor  can  such  parties  be 
obliged  to  submit  their  rights  in  such  property,  funds  or  debtg  for 
determination  to  the  bankruptcy  court,  by  summary  proceedings 
in  the  bankruptcy  proceedings,  even  on  notice  and  hearing:  Such 
property,  funds  or  debts  thus  owed  or  adversely  held,  are  to  be 
reached  only  by  instituting  plenary  suits,  in  which  the  parties  may 
be  brought  into  court  by  due  service  of  summons  or  subpoena, 
pleadings  may  be  filed,  issues  joined  and  trial  had,  in  accordance 
with  the  usual  forms  of  procedure. ^ 

Obiter,  Bardes  v.  Bank,  4  A.  B.  R.  163,  178  U.  S.  524:  "It  was  also  repeatedly 
held  by  this  Court  that  the  right  of  an  assignee  in  bankruptcy  to  assert  a  title 
in  property  transferred  by  the  bankrupt  before  the  bankruptcy  to  a  third  person, 
who  now  claimed  it  adversely  to  the  assignee,  could  only  be  enforced  by  a 
plenary  suit,  at  law  or  in  equity,  under  the  second  section  of  the  Act  of  1867; 
and  not  by  summary  proceedings  under  the  first  section  thereof,  notwfthstand- 
ing  the  declaration  in  that  section  that  the  jurisdiction  in  bankruptcy  should 
extend  'to  the  collection  of  all  the  asgpts  of  the  bankrupt,',  and  'to  all  acts,  mat- 
ters and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy'  until  the 
close  of  the  proceedings  in  bankruptcy.  Smith  v.  Mason  (1871),  14  Wall.  419; 
Marshall  v.  Knox  (1872),  16  Wall.  551,  55?;  Eyster  v.  Gaflf  (1875),  91  U.  S. 
531,  525." 

In  re  Knickerbocker,  10  A.  B.  R.  384,  121  Fed.  1004  (D.  C.  N.  Y.):  "On  the 
other  hand,  if,  in  the  exercise  of  sound  judicial  discretion,  the  referee  is  satisfied 

1.  Compare  cases  cited  under  the  subject  of  summary  jurisdiction  over  bank- 
rupts and  others,  post,  §§  1794  and  1795. 

Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.);  In  re 
Rockwood,  1  A.  B.  R.  272,  91  Fed.  363  (D.  C.  Iowa);  In  re  Kelly,  1  A.  B.  R. 
306  91  Fed.  504  (D.  C.  Tenn.);  In  re  Flynn  &  Co.,  11  A.  B.  R.  318,  126  Fed.  422 
(D.  C.  N.  Car.);  In  re  Scherber,  12  A.  B.  R.  616,  131  Fed.  121  (D.  C.  Mass.); 
Hinds  w.  Moore,  14  A.  B.  R.  1,  134  Fed.  221  (C.  C.  A.  Tenn.,  reversing  In  re 
Leeds  Woolen  Mill  Co.,  12  A.  B.  R.  136,  129  Fed.  922). 

In  re  Buntrock  Clothing  Co.,!  A.  B.  R.  455,  457,  92  Fed.  886  (D.  C.  Iowa): 
This  case  was  decided  before  the  Amendment  of  1903,  and  might  have  been 
decided  on  the  broader  grounds  that  no  jurisdiction,  either  plenary  or  summary, 
existed,  yet  the  decision  was  placed  on  the  ground  that  the  proceedings  were 
summary;  the  court  saying: 

<.*  *  *  Upon  their  refusal  to  yield  up  possession  thereof  he  obtained  from 
the  referee  the  issuance  of  an  order  directing  them  to  show  cause  why  they 
did  not  deliver  up  possession  of  the  property  to  the  trustee..  *  *  *.  As  is 
said  by  the  Supreme  Court  in  the  case  just  cited  (Yeatman  v.  Inst.,  95  U.  S. 
764),  if  the  trustee  questions  the  validity  of  the  mortgages,  he  can  attack  the 
same  by  proper  proceedings  to  that  end,  or  he  may  redeem  the  property  by  pay- 
ment of  the  mortgage  Hens,  or  in  other  ways  may  perhaps  protect  the  interests 
of  creditors,  but  he  cannot  by  summary  proceedings  compel  the  delivery  of  pos- 
session of  property  by  third  parties,  who  hold  the  same  as  mortgagees,  and 
whose  possession  antedates  the  filing  of  the  proceedings  in  bankruptcy." 

In  re  Davis  Tailoring  Co.,  16  A.  B.  R.  486,  144  Fed.  285  (D.  C.  N.  J.);  mfer- 
pntially  Horskins  v.  Sanderson,  13  A.  B.  R.  102,  132  Fed.  415  (D.  C.  Vt.) ;  Pub- 
lifhing  Co.  V.  Hutchinson  Co.,  17  A.  B.  R.  427  (Sup.  Ct.  Mich.). 

Contra,  where  the  court  sustained  the  referee  in  ordenng  seizure  from  the 
possession  of  an  irresponsible  vendee  of  the  bankrupt's  entire  stock  of  goods, 
In  re  Knopf,  16  A.  B.  R.  432,  144  Fed.  245  (D.  C.  S.  C).  This  decision  is 
out  of  line  with  the  cases  and  cannot  be  brought  into  harmony  with  the 
great  weight  of  authority. 
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that  the  asserted  adverse  holding  of  the  third  party  is  in  good  faith,  and  without 
intent  to  thwart  or  obstruct  a  just  and  equitable  distribution  of  the  bankrupt 
estate  among  the  creditors,  the  moving  party  must  be  relegated  for  his  remedy 
to  an  action,  and  is  not  entitled  to  summary  relief  from  this  court.  *  *  *  The 
remedy  of  the  trustee,  however,  must  be  sought  in  a  plenary  suit  brought  under 
the  provisions  of  §  23  (b),  as  amended  (Act.  Feb.  5,  1903,  chap.  4S7,  §  8;  33. 
Stat.  798),  either  in  this  court  or  the  proper  State  tribunal,  at  his  election."' 

In  re  Andre,  33  A.  B.  R.  134,  135  Fed.  736  (C.  C.  A.  N.  Y.) :  "Prior  to  the  decision 
in.Bardes  z/.  Hawarden  Bank,  *  *  *  it  was  supposed  by  some  of -the  Federal 
courts  that  pursuant  to  the  provisions  of  §  23  of  the  Act,  the  bankruptcy  courts 
had  jurisdiction  of  all  suits  brought  by  trustees  respecting  property  claimed  tO' 
belong  to  the  bankrupt's  estate  which  was  being  administered  by  the  trustee  and 
which  the  bankrupt  had  transferred  in  contravention  of  the  Act,  and  many  of 
the  courts  which  had  adopted  this  construction  of  the  section  sanctioned  the 
exercise  by  the  bankruptcy  courts  of  the  power  under  §§  2  and  69  to  take  such, 
property  into  its  custody  for  the  preservation  of  the  estate  pending  the  appoint- 
ment of  the  trustee,  notwithstanding  it  was  in  the  possession  of  some  third 
person  claiming  an  adverse  title  to  it.  The  Bardes  case  decided  that  it  was  the- 
intention  of  Congress,  manifested  by  §  23,  'that  controversies  not  strictly  or 
properly  part  of  the  proceedings  in  bankruptcy,  but  independent  suits  brought 
by  the  trustee  in  bankruptcy,  which  assert  a  title  to  money  or  property  as  assets- 
of  a  bankrupt  against  strangers  to  those  proceedings  should  not  come  within 
the  jurisdiction  of  the  district  courts  of  the  United  States  'unless  by  consent 
of  the  proposed  defendant.'  If  Congress  did  not  intend  these  controversies 
to  be  adjudicated  by  the  bankruptcy  courts,  it  cannot  be  reasonably  supposed 
that  Congress  intended  to  permit  the  bankruptcy  courts  to  adjudicate  contro- 
versies respecting  the  title  to  the  bankrupt's  property  with  adverse  claimants 
before  the  appointment  of  a  trustee  against  the  consent  of  the  adverse  -claim- 
ant, and  it  would  follow  that  the  reasonable  construction  of  the  power  con- 
ferred by  §  2  and  §  69  should  be  that  it  extends  only  to  taking  custody  of  prop- 
erty belonging  to  the  bankrupt  or  which  is  in  his  possession  or  that  a  third 
person,  as  his  bailee  or  agent,  and  not  the  .property  in  the  possession  of  an 
adverse  claimant.  This  power  must  of  course  confer  jurisdiction  upon  the 
bankruptcy  court  to  ascert-.in  whether  the  property  is  in  the  possession  of  the 
bankrupt  or  his"  bailee  or  agent,  or  whether  it  is  in  the  possession  of  an  adverse 
claimant  and  consequently  to  institute  and  entertain  an  appropriate  proceeding 
for  that  purpose,  and  this  proceeding  must  necessarily  be  a  summary  one,  be- 
cause as  no  trustee  had  been  appointed  there  is  no  person  to  represent  the 
estate  as  a  party  to  a  formal  suit.  Section  23  of  the  Bankrupt  Act,  as  amended 
in  1903,  confers  jurisdiction  upon  the  district  courts  without  the  consent  of  the 
defendant  in  suits  for  the  recovery  of  property  where  the  bankrupt  has  within 
a  specified  time  made  a  preferential  or  fraudulent  trans|er  of  any  of  his  prop- 
erty (subdivision  b  of  §  60  and  subdivision  e  of  §  67).  This  amendment,  how- 
ever, cannot  affect  the  original  meaning  of  §§  2  and  69,  and  the  construction- 
of  these  sections  must  remain  as  it  was  before.  We  conclude  that  it  is  only  in- 
cases in  which  the  property  of  the  bankrupt  is  in  the  possession  of  a  party  not 
an  adverse  claimant  that  the  courts  of  bankruptcy  have  authority  under  these 
sections  to  interfere  with  it  unless  the  adverse  claimant  chooses  to  consent,  but 
that  these  courts  have  jurisdiction  to  entertain  proceedings  to  ascertain  whether 
there  is  an  adverse  claimant  and  that  the  mere  refusal  of  a  person  in  possession 
to  surrender  the  property  does  not  constitute  him  an  adverse  claimant." 

McNulty  V.  Feingold,  12  A.  B.  R.  338,  129  Fed.  1001  (D.  C.  Pa.):  "The  parties 
here  have  been  adjudged  bankrupts,  a  trustee  appointed,  and  suit  is  instituted 
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by  him  against  third  parties  for  the  value  of  property  fraudulently  conveyed 
to  them  by  the  bankrupt.  It  is  therefore  a  controversy  at  law  or  in  equity, 
within  the  provision  of  §  23,  and  not  a  proceeding  in  bankruptcy,  wherein 
summary  proceeding  can  be  had." 

In  re  Adams,  12  A.  B.  R.  367,  130  Fed.  381  (D.  C.  R.  I.):  "As  it  is  clear 
from  the  report  of  the  referee,  and  from  his  decree,  that  Nash  was,  properly 
.speaking,  an  adverse  claimant,  the  referee,  upon  objection,  should  have  de- 
clined to  finally  adjudicate  the  merits  of  the  case  on^  a  summary  petition.'' 

In  re  Teschmacher  &  Mrazay,  11  A.  B.  R.  549,  127  Fed.  728  (D.  C.  Pa.) :  "As 
I  understand  the  decisions  of  the  Supreme  Court  in  Bardes  v.  Bank,  178  U.  S. 
.524,  4  A.  B.  R.  163;  Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B.  R.  224;  Louisville 
Trust  Co.  V.  Comingor,  194  U.  S.  18,  7  A.  B.  R.  421;  Jaquith  v.  Rowley,  188  U. 
S.  620,  9  A.  B.  R.  525,  and  other  decisions  cited  in  those  cases,  a  court  of  bank- 
ruptcy, before  the  amendments  of  1903  were  passed,  had  jurisdiction  to  inquire 
summarily  upon  petition  and  answer  whether  property  alleged  to  belong  to  the 
bankrupt,  but  found  in  the  possession  of  a  third  person  when  the  petition  was 
filed,  was  held  by  such  person  as  the  bankrupt's  agent  or  mere  representative; 
and  in  the  exercise  of  this  jurisdiction  the  court  was  of  necessity  empowered 
to  inciiiJre  to  some  extent  concerning  the  merits  of  the  claim  of  title,  or  of  a 
right  to  retain,  possession,  that  mi,!,-ht  be  set  up  by  the  person  in  whose  hands 
the  pioperty  was  found.  If  the  r'-suil  of  the  inquiry  was  to  satisfy  the  court 
that  a  real  adverse  claimant  existed — no  matter  how  ill-supported  it  might  ap- 
pear to  be — the  court  had  no  power  to  go  further  in  that  form  of  proceeding 
and  decide  Siummmily  the  question  wiit-ther  or  not  the  claimant  w.as  t-ntilkd  '.■) 
prevail.  It  then  became  necessary,  because  the  Bankrupt  Act  so  declared,  to 
remit  the  contestants  to  a  plenary  suit,  either  in  a  State  court  or  in  a  Circuit 
'Court  of  the  United  States,  whichever  might  prove  to  be  the  appropriate  tribu- 
nal. In  either  forum,  however,  the  dispute  was  to  be  conducted  by  a  plenary 
suit,  and  not  in  a  summary  fashion.  The  amendments  of  1903,  as  I  understand 
their  scope,  have  made  at  least  one  change  in  these  rules.  They  have  con- 
ierred  jurisdic'.ion  upon  the  District  Court  to  entertain  some  of  the  plenary 
suits  which  theretofore  could  only  have  been  brought  in  a  State  court  or  in 
the  Circuit  Court,  but  the  other  rules  of  procedure  laid  down  by  the  Supreme 
Court  are  still  to  be  followed.  The  District  Court,  sitting  as  a  court  of  bank- 
ruptcy, may  still  inquire  summarily  concerning  the  ownership  of  property  al- 
leged to  belong  to  the  bankrupt,  although  it  be  found  in  the  possession  or  cus- 
tody of  a  third  person.  But,  if  the  court  should  discover  that  such  person  is 
holding  the  property  under  a  real  claim  of  title  or  right  of  possession  and  is 
not  merely  the  alter  ego  of  the  bankrupt,  it  is  still  the  duty  of  the  court  to 
desist  from  pursuing  the  summary  remedy  further,  and  to  remit  the  contestants 
to  a  plenary  suit,  although  the  suit,  instead  of  being  brought  in  a  State  court 
or  a  Circuit  Court  of  the  United  States,  may  now  be  brought  in  the  District 
Court  itself,  and  may  there  be  pursued  to  final  judgment." 

In  re  Manning,  16  A.  B.  R.  497,  123  Fed.  180  (D.  C.  S.  Car.):  "The  court 
in  bankruptcy  has  no  jurisdiction  by  summary  proceedings  to  collect  money 
from  parties  who  are  indebted  to  the  estate  of  the  bankrupt." 

In  re  Cohn,  3  A.  B.  R.  421,  98  Fed.  75  (D.  C.  N.  Y.) :  This  case  also  was 
decided  before  the  Amendment  of  1903  but  was  placed  upon  the  ground  that 
the  proceedings  were  summary,  the  court  saying: 

"She  was,  therefore,  in  the  position  of  a  third  person,  not  only  claiming  title, 
but  in  possession  of  the  business,  as  much  as  its  intangible  nature  was  capable 
of  being  in  possession.     If  there  was  any  fraud  as  between  her  and  her  mother, 
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SO  that  her  titJe  could  be  avoided  in  favor  of  the  trustee,  that  could  only  ba 
inquired  into  and  adjudged  in  a  .plenary  suit  brought  against  her  by  the  trustee. 
Her  rights  could  not  be  adjudicated  in  a  summary  manner  by  the  referee  in  the 
bankruptcy  proceeding."  ' 

§  1653.  Before  Amendment  of  1903  Neither  Summary  nor  Plenary- 
Jurisdiction  over  Adverse  Claimants  Existed  in  Bankruptcy  Court. 

— By  the  decision  of  the  United  States  Supreme  Court  in  1900  in  the 
famous  case  of  Bardes  v.  Bank,  cited  and  quoted  below,  it  -was  established 
that  no  jurisdiction,  except  by  consent,  existed  in  the  United  States  Bank- 
ruptcy Courts  over  adverse  claimants,  and  that  such  suits  could  only  be 
brought  in  the  State  Courts,  or  in  cases  of  diversity  if  citizenship,  etc.,  in 
the  Uriited  States  Circuit  Courts.  Of  course,  since  no  jurisdiction  over 
such  claimant  existed  in  the  bankruptcy  court  at  all,  a  fortiori  no  juris- 
-diction  existed  over  them  by  summary  proceedings. 

Thereupon,  in  1903,  Congress  amended  the  Act  s©  as  to  confer  upon  tlie 
bankruptcy  courts  (the  United  States  District  Courts  sitting  in  Bankruptcy) 
jurisdiction  over  suits  brought  by  trustees  for  the  recovery  of  property  or  the 
.pioceeds  of  property  that  had  been  preferentially  or  fraudulently  trans- 
ferred by  the  bankrupt  within  the  four  months  preceding  the  bankruptcy,  or 
which  otherwise  had  been  transferred  by  transfers  that  would  have  been 
•voidable  by  creditors  had  there  been  no  bankruptcy.  The  Amendnient,  as 
later  will  be  noted,  does  not  confer  jurisdiction  over  suits  of  all  kinds  in 
which  the  trustee  is  interested,  but  only  over  those  brought  by  him  for  the 
recovery  of  property  or  its  proceeds  where  the  property  has  been  transferred 
by  voidable  transfer.  Likewise,  as  later  will  be  noted,  this  additional  ju- 
risdiction conferred  by  the  amendment  was  not  to  be  exercised  by  summary 
process,  but  by  regular  plenary  action.  Therefore,  the  summary  jurisdiction 
exercisable  by  the  bankruptcy  courts  was  net  enlarged  whatever  by  the 
Amendment  of  1903,  but  was  left  precisely  as  it  existed  prior  to  the  amend- 
ment. 

Although,  then,  the  decisions  before  the  Amendment  as  well  as  those 
since,  deny  jurisdiction  to  the  bankruptcy  court  over  adverse  claimants  by 
summary  process,  few  of  them  place  the  denial  squarely  upon  the  single 
ground  that  the  attempt  to  exercise  it  was  by  summary  process,  but  -rather 
upon  the  more  inclusive  ground  that  no  jurisdiction  whatever  over  adverse 
claimants  existed.  So  the  cases  before  the  Amendment  of  1903  are  not,  in 
general,  strictly  in  point  under  the  proposition  that  no  summary  jurisdiction 
over  adverse  claimants  exists  in  the  bankruptcy  courts.  Yet,  in  order  to 
understand  the  scope  of  the  Amendment,  it  is  proper  to  consider  the  law  as 
it  stood  before  the  Amendment.^ 

2.  See  history  as  set  forth  in  In  re  Andre,  13  A.  B.  R.  134,  135  Fed.  736  (C. 
C.  A.  N.  Y.),  quoted  ante,  at  §  1653.  Louisville  Trust  Co.  v.  Comingor,  7  A.  B. 
R.  431;  184  U.  S.  18  (affirming  Sinsheimer  v.  Simonson,  5  A.  B.  R.  537,  H''?  Fed. 
898,  C.  C.  A.  Ky.,  discussed  In  re  Michie,  8  A.  B.  R.  737,  116  Fed.  74,9) ;  Mitchell 
V.  McClure,  4  A.  B.  R.  177,  178  U.  S.  539  (affirming  1  A.  B.  R.  53,  91  Fed.  631 1 ; 
Burnett  v.  Morris  Mercantile  Co.,  1  A.  B.  R.  239,  91  Fed.  365  (D.  C.  Ore.); 
obiter.  Tesmacher  v.  Mrazay.  11  A.  B.  R.  549,  137  Fed.  738  (D.  C.  Pa.);  Perkins 
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The  Supreme  Court,  in  Bardes  v.  Bank,  combated  the  doctrine  that  §  2 
of  the  Bankruptcy  Act  conferred  jurisdiction  over  adverse  claimants,  and 
showed  that  the  source  of  such  jurisdiction,  if  any  existed,  must  be  found 
elsewhere. 

Bardes  v.  Bk.,  4  A.  B.  R.  163,  178  U.  S.  524:  "In  Lathrop  v.  Drake,  91  U.  S. 
516,  the  jurisdiction  conferred  on  the  District  Courts  and  the  Circuit  Courts  of 
the  United  States  by  the  Bankrupt  Act  of  1867  was  defined  by  this  court,  speak- 
ing by  Mr.  Justice  Bradley,  as  consisting  of  'two  distinct  classes;  first,  juris- 
diction, as  a  court  of  bankruptcy,  over  the  proceedings  in  bankruptcy,  initiated 
by  the  petition,  and  ending  in  the  distribution  of  assets  amongst  the  creditors, 
and  the  discharge  or  refusal  of  a  discharge  of  the  bankrupt;  secondly,  juris- 
diction, as  an  ordinary  court,  of  suits  at  law  or  in  equity,  brought  by  or  against 
the  assignee  in  reference  to  alleged  property  of  the  bankrupt,  or  to  claims  al- 
leged to  be  due  from  or  to  him,'  and  the  jurisdiction  of  the  District  and  Circuit 
Courts  over  suits  to  recover  assets  of  the  bankrupt  from  a  stranger  to  the  pro- 
ceedings in  bankruptcy  jDrought  by  the  assignee  in  a  district  other  than  that  in 
which  the  decree  in  bankruptcy  had  been  made,  was  upheld,  not  under  the  pro- 
visions of  §  1  of  that  act,  giving  to  the  District  Court  original  jurisdiction 
of  proceedings  in  bankruptcy,  and  of  §  3,  giving  to  tlie  Circuit  Court  super- 
visory jurisdiction  over  such  proceedings;  but  wholly  under  the  distinct  clause 
of  §  3,  which  gave  to  those  two  courts  concurrent  jurisdiction  of  all  suits,  at 

V.  McCauley,  3  A.  B.  R.  445  (D.  C.  Calif.,  reversed  sub  nom.  In  re  San  Gabriel 
Sanatorium,  4  A.  B.  R.  197,  102  Fed.  310,  C.  C.  A.  Calif.);  obiter,  Heath  <■. 
Shaffer,  2  A.  B.  R.  98,  193  Fed.  647  (D.  C.  Iowa);  compar?.  In  re  Greater  Am. 
Exp.-,  4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A.  Neb.) ;  In  re  Carter,  1  A.  B.  R.  16(> 
(Ref.  Ga.);  In  re  Grabs,  1  A.  B.  R.  465  (Ref.  Ohio);  In  re  Michie,  8  A.  B.  R. 
734,  116  Fed.  749  (D.  C.  Mass.);  In  re  Kelly,  1  A.  B.  R.  306,  91  Fed.  504  (D.  C. 
Tenn.);  Wall  v.  Cox,  5  A.  B.  R.  727,  181  U.  S.  244  (101  Fed.  403). 

Inferentially,  Mueller  v.  Nugent,  7  A.  B.  R.  224,  184  U.  S.  1,  discussed  in  In 
re  Michie,  8  A.  B.  R.  736,  and  quoted  under  topic  of  "Summary  Orders,"  post, 
§  1822.  Obiter,  Mueller  v.  Bruss,  8  A.  B.  R.  445,  112  Wis.  406  (Sup.  Ct.  Wis.). 
in  re  Nixon,  6  A.  B.  R.  693,  698,  110  Fed.  633   (D.  C.  Mont.). 

In  re  Silberhorn,  5  A.  B.  R.  568,  105  Fed.  809  (D.  C.  Ills.),  although  in  this, 
case  the  res  was  in  the  custody  of  the  bankruptcy  court,  and  therefore  the  case 
was  wrongly  decided. 

Goodier  v.  Barnes,  2  A.  B.  R.  328,  94  Fed.  798  (U.  S.  C.  C.  N.  Y.). 

Apparently,  contra,  In  re  Moody,  12  A.  B.  R..718,  131  Fed.  525  (D.  C.  Iowa): 
In  this  case,  however,  the  facts  show  the  bankrupt  had  actual  custody  though  an 
adverse  claim  existed. 

Cases  before  Amendment  of  1903  holding  bankruptcy  courts  had  jurisdiction 
to  entertain  plenary  suits  by  trustees.  Some  cases  before  the  Amendment  of 
1903  maintained  erroneously  that  the  bankruptcy  courts  had  jurisdiction  to 
entertain  plenary  suits  by  trustees:  Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed. 
594  (D.  C.  Ind.);  In  re  Kerski,  2  A.  B.  R.  79  (Ref.  Wis.);  In  re  San  Gabriel 
Sanatorium,  4  A.  B.  R.  3  97,  102  Fed.  310,  C.  C.  A.  Calif.,  reversing  Perkins  v. 
McCauley,  3  A.  B.  R.  445  (C.  C.  A.);  Norcross  v.  Nathan,  3  A.  B.  R.  613  (D.  C. 
Nev.);  Lehman  v.  Crosby,  3  A.  B.  R.  662  (D.  C.  N.  Y.);  Cox  v.  Wall,  3  A.  B. 
R.  664,  99  Fed.  546  (D.  C.  N.  Car.,  affirmed  in  4  A.  B.  R.  659,  but  reversed  by 
Sup  Ct.,  5  A.  B.  R.  727);  In  re  Newberry,  3  A.  B..R.  158  (D.  C.  Mich.);  Murray 
V  Beale,  3  A.  B.  R.  284  (D.  C.  Utah);  Louisville  Trust  Co.  v.  Marx,  3  A.  B.  R. 
450  (D.  C.  Ky.);  Pepperdine  v.  Headley,  3  A.  B.  R.  455  (D.  C.  Mo.);  In  re 
Woodbury,  3  A.  B.  R.  457  (D.  C.  N.  Dak.);  Shutts  v.  Bank,  3  A.  B.-R.  492,  98 
Fed.  705  (D.  C.  Ind,).  Obiter,  In  re  Hammond,  3  A.  B.  R.  466,  98  Fed.  84.> 
(D.'  C.  Mass.):  But  this  case  is  wholly  obiter  on  this  point,  for  it  was  a  case 
of  a  lien  by  legal  proceedings  nullified  by  bankruptcy  as  to  which  the  bankruptcy 
court  always  has  had  summary  jurisdiction.  Obiter,  Robinson  v.  White,  3  A.  B. 
F  88  (D.  C.  Ind.).  Obiter,  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C- 
Ky.). 
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law  or  in  ecjuity,  brought  'by  the  assignee  in  bankruptcy  against  any  person 
claiming  an  adverse  interest,  or  by  such  person  against  such  assignee,  touching 
any  property  or  rights  of  property  of  said  bankrupt  transferable  to  or  vested 
in  such  assignee.'     *    *    *       , 

"The  jurisdiction  of  the'  courts  of  the  United  States  over  all  matters  and 
proceedings  in  bankruptcy,  as  distinguished  from  independent  suits  at  law  or 
in  equity,  was  of  course  exclusive.  But  it  was  well  settled  that  the  jurisdiction 
of  such  suits,  conferred  by  the  second  section  of  the  Act  of  1867  upon  the 
circuit  and'  District  Courts,  of  the  United  States  for  the  benefit  of  an  assignee 
in  bankruptcy,  was  concurrent  with  that  of  the  State  courts.     *    *    * 

"The  section  (§  3)  nowhere  mentions  civil  actions  at  law,  or  plenary  suits 
in  equity.  And  no  intention  to  vest  the.  courts  of  bankruptcy  with  jurisdiction 
to  entertain  such  actions  and  suits  can  reasonably  be  inferred  from  the  grant 
of  the  incidental  powers,  in  clause  6,  to  bring  in  and  substitute  additional  par- 
ties 'in  proceedings  in  bankruptcy,'  and  in  clause  15,  to  make  orders,  issue 
process  and  enter  judgments,  'necessary  for  the  enforcement  of  the  provisions 
of  this  act' 

"The  chief  reliance  of  the  appellant  is  upon  clause  7.  But  this  clause,  in 
so  far  as  it  speaks  of  the  collection,  conversion  into  money  and  distribution  of 
the  bankr^ipt's  estate,  is  no  broader  than  the  corresponding  provisions  of  sec- 
tion 1  of  the  Act  of  1867;  and  in  that  respect,  as  well  as  in  respect  to  the  further 
provision  authorizing  the  court  of  bankruptcy  to  'determine  controversies  in 
relation  thereto,  it  is  controlled  and  limited  by  the  concluding  words  of  the 
clause,  'except  as  herein  otherwise  provided.' 

"These  words,  'herein  otherwise  provided,'  evidently  refer  to  §  23  of  the  act, 
the  general  scope  and  object  of  which,  as  indicated  by  its  title,  are  to  define  the 
'Jurisdiction  of  United  States  and  State  Courts'  in  the  premises.  The  first  and 
second  clauses  are  the  only  ones  relating  to  civil  actions  and  suits  at  law  or 
in   equity. 

"The  first  clause  provides  that  'the  United  States  Circuit  Courts  shall  have 
jurisdiction  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy'  (thus  clearly  recognizing  the  essential  difference 
between  proceedings  in  bankruptcy,  on  the  one  hand,  and  suits  at  law  or  in 
equity,  on  the  other),  'between  trustees  as  such  and  adverse  claimants,  con- 
cerning the  property  acquired  or  claimed  by  the  trustees,'  restricting  that 
jurisdiction,  however,  by  the  further  words,  'in  the  same  manner  and  to,  the 
same  extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  had  been  between  the  bankrupts  and  such  adverse  claimants.' 
This  clause,  while  relating,  to  the  Circuit  Courts  only,  and  not  to  the  District 
Courts  of  tjie  United  States,  indicates  the  intention  of  Congress  that  the  ascer- 
tainment, as  between  the  trustee  in  bankruptcy  and  a  stranger  to  the  bank- 
ruptcy proceedings,  of  'the  question  whether  certain  property  claimed  by  the 
trustee  does  or  does  not  form  part  of  the  estate  to  be  administered  in  bankruptcy, 
shall  not  be  brought  within  the  jurisdiction  of  the  national  courts  solely  because 
the  rights  of  the  bankrupt  and  of  his  creditors  have  been  transferred  to  the 
trustee  in  bankruptcy. 

"But  the  second  clause  applies  both  to  the  District  Courts  and  to  the  Cir- 
cuit Courts  of  the  United  States,  as  well  as  to  the  State  courts.  This  appears, 
not  only  by  the  clear  words  of  the  title  of  the  section,  but  also  by  the  use  of  this 
clause  of  the  general  words,  'the  courts,'  as  contrasted  with  the  specific  words, 
'the  United  States  Circuit  Courts,'  in  the  first  and  in  the  third  clauses. 

"The  second  clause  positively  directs  that  'suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt  whose  estate  is  being 
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administered  by  such  trustee  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant' 

"Had  there  been  no  bankruptcy  proceedings,  the  bankrupt  might  have  brought 
suit  in  any  State  court  of  competent  jurisdiction;  or,  if  there  was  a  suificieiit 
jurisdictional  amount,  and  the  requisite  diversity  of  citizenship  existed,  or  the 
case  arose'  under  the  Constitution,  laws  or  treaties  of  the  United  States,  he 
could  have  brought  suit  in  the  Circuit  Court  of  the  United  States.  Act  of 
August  13,  1888,  c.  866;  25  Stat.  434.  He  could  not  have  sued  in  a  District 
Court  of  the  United  States,  because  such  a  court  has  no  jurisdiction  of  suits 
at  law  or  in  equity  between  private  parties,  except  where,  by  special  provision 
of  an  act  of  Congress,  a  District  CourJ:  has  the  powers  of  a  Circuit  Court,  or 
is  given  jurisdiction  of  a  particular  class  of  civil  suits. 

"It  was  argued  for  the  appellant  that  the  clause  cannot  apply  to  a  case  like 
the  present  one,  because  the  bankrupt  could  not  have  brought  a  suit  to  set 
aside  a.  conveyance  made  by  himself  in  fraud  of  his  creditors.  But  the  clause 
concerns  the  jurisdiction  only,  and  not  the  merits,  of  a  case;'  the  forum  in 
which  a  case  may  be  tried,  and  not  the  way  in  which  it  must  be  decided;  the 
right  to  decide  the  case,  and  not  the  principles  which  must  govern  the  decision. 
The  bankrupt  himself  could  have  brought  a  suit  to  recover  property,  which  he 
claimed  as  his  own,  against  one  asserting  an  adverse  title  in  it;  and  the  inca- 
pacity of  the  bankrupt  to  set  aside  his  own  fraudulent  conveyance  is  a  matter 
affecting  the  merits  of  such  an  action,  and  not  the  jurisdiction  of  the  court  to 
entertain   and   determine   it. 

"The  Bankrupt  Acts  of  1867  and  1841,  as  has  been  seen,-  each  contained 
a  provision  conferring  in  the  clearest  terms  on  the  Circuit  and  District  Courts 
of  the  United  States  concurrent  jurisdiction  of  suits  at  law  or  in  equity  be- 
tween the  assignee  in  bankruptcy  and  an  adverse  claimant  of  property  of  the 
bankrupt.  We  find  it  impossible  to  infer  that  when  Congress,  in  framing  the 
Act  of  1898,  entirely  omitted  any  similar  provision,  and  substituted  the  re- 
stricted provisions  of  §  23,  it  intended  that  either  of  those  courts  should  retain 
the  jurisdiction  which  it  had  under  the  obsolete  provision  of  the  earlier  acts. 

"On  the  contrary,  Congress,  by  the  second  clause  of  §  23  of  the  present 
Bankrupt  Act,  appears  to  this  court  to  have  clearly  manifested  its  intention 
that  controversies,  not  strictly  or  properly  part  of  the  proceedings  in  bank- 
ruptcy, but  independent  suits  brought  by  the  trustee  in  bankruptcy  to  assert  a 
tit'e  to  money  or  property  as  assets  of  the  bankrupt  against  strangers  to  those 
proceedings,  should  not  come  within  the  jurisdiction  of  the  District  Courts  of 
the  United  States,  'unless  by  consent  of  the  proposed  defendant,'  of  which 
there  is  no  pretense  in  this  case." 

In  re  Ward,  5  A.  B.  R.  217,  104  Fed.  985  (D.  C.  Mass.):  "*  *  *  the  dis- 
trict court  is  without  jurisdiction  to  take  property  alleged  to  belong  to  the 
bankrupt  out  of  the  possession  of  a  third  party,  as  well  temporarily  and  by 
summary  process,  as  permanently  and  by  plenary  suit." 

Jacquith  v.  Rowley,  9  A.  B.  R.  528,  188  U.  S.  620:  "The  objection  that  it 
is  not  a  suit  within  the  meaning  of  the  23d  section  of  the  Bankruptcy  Law  is 
without  force.  The  proceeding  was  a  summary  application  to  the  court  in 
bankruptcy  to  grant  an  order  in  a  matter,  the  result  of  the  granting  of  which 
-would  be  to  immediately  take  from  the  surety  moneys  which  had  been  de- 
posited with  him  before  the'  commencement  of  the  proceedings  in  bankruptcy, 
and  thus  compel  him  to  come  into  the  bankruptcy  court  for  the  litigation  of 
questions  as  to  his  right  to  retain  the  money  claimed  by  him.  It  would  also 
enjoin  the  plaintiffs  in  the  State  suits  from  proceeding  to  collect  their  judg- 
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ments  from  the  surety  in  the  bail  bonds.  To  extend  such  a  jurisdiction  over 
an  adverse  claimant  would  be  within  the  prohibition  of  §  23,  a  and  b  *  *  * 
whether  such  jurisdiction  were  exerted  by  an  action  strictly  so-called  or  by 
a  summary  application  to  the  court  in  bankrtiptcy.  It  is  the  exercise  of  juris- 
diction which  the  section  prohibits,  and  the  particular  method  of  procedure  in 
the  court  is  immaterial.  The  surety  in  whose  hands  the  money  was  deposited 
tc  indemnify  him  for  his  liability  on  the  bail  bond  was  an  adverse  claimant 
within  the  meaning  of  that  section  of  the  act,  and  could  not  be  proceeded 
■against  in  the  bankruptcy  court  unless  by  his  consent,  as  provided  for  therein." 

Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  106,  198  U.  S.  280  (reversing  In  re 
Rodgers,  11  A.  B.  R.  78,  125  Fed.  569):  "The  distinction  between  steps  in 
bankruptcy  proceedings  proper  and  controversies  arising  out  of  the  settlement 
■of  the  estate^  of'  bankrupts  is  recognized  in  Sections  23,  24  and  25  of  the 
present  Act.  *  *  *  This  distinction  existed  under  the  prior  bankruptcy  law, 
and  the  then  decisions  in  respect  of  a  proceeding  in  bankruptcy  and  an  inde- 
pendent suit  are  applicable.  It  was  settled  that  the  bankruptcy  court  was  with- 
out jurisdiction  to  determine  adverse  claims  to  property,  not  in  the  possession 
■of  the  assignee  in  bankruptcy,  by  summary  proceedings,  whether  absolute  title 
■or  only  a  lien  was  asserted.    *    *    * 

"The  present  Act  was  plainly  frarried  in  recognition  of  the  principle  of  these 
•cases." 

Hicks  V.  Knost,  2  A.  B.  R.  153,  94  Fed.  625  (D.  C.  Ohio) :  "Now,  it  is  neces- 
sary, within  the  meaning  of  the  law,  in  order  to  accomplish  these  ends,  to  in- 
vest bankruptcy  courts  with  jurisdiction  to  hear  and  determine  all  controversies 
incident  to  the  collection  and  conversion  into  money  of  the  bankrupt's  estate? 
Must  all  suits  and  actions  for  that  purpose,  actions  on  accounts,  promissory 
notes  and  contracts,  and  suits  to  foreclose  mortgages,  set  aside  fraudulent  con- 
veyances and  the  like,  be  brought  in  the  bankruptcy  courts  without  reference 
to  the  amount  involved,  the  citizenship  of  the  parties,  or  the  questions  pre- 
sented? Must  the  dockets  be  crowded  and  the  time  of  the  District  Courts  be 
taken  up  with  the  hearing  of  minor  controversies  at  great  inconvenience  and 
expense  to  the  litigants,  who  may  be  compelled  to  travel  long  distances  to  at- 
tend the  courts,  or  was  it  the  intention  of  Congress  to  follow  its  long-estab- 
lished policy  of  permitting  such  controversies  to  be  determined  in  the  local 
State  courts,  at  the  doors  of  the  people  without  necessary  expense  or  incon- 
venience?   *    *    * 

"It  seems  to  me  that  it  was  the  intention  of  Congress  to  permit  such  con- 
troversies, when  they  could  not  be  settled  by  compromise  or  arbitration,  to  be 
litigated  in  the  courts,  which,  under  the  general  law,  would  have  jurisdiction 
of  them,  just  as  asignees  under  State  insolvency  laws  bring  suits  in  courts  of 
general  jurisdiction  to  collect  assets  which  are  afterwards  distributed  by  ihe 
Court  of  Insolvency.  The  Bankruptcy  Court  controls  the  trustee,  supervises 
the  administration  of  his  trust,  settles  his  accounts  and  orders  the  distribution 
•of  the  moneys  in  his  hands,  but  is  not  required  to  assume  the  burden  of  the 
litigations  necessary  for  the  collection  of  assets,  nor  are  adverse  claimants  of 
property,  acquired  or  claimed  by  trustees,  to  be  put  to  unnecessary  incon- 
-venienc'e  and  expense  in  litigating  their  rights." 

In  re  Steuer  5  A.  B.  R.  213,  104  Fed.  976  (D.  C.  Mass.):  "Bardes  v.  Bank 
-must  be  taken  to  decide  that  a  trustee  cannot,  by  petition  in  bankruptcy,  re- 
cover from  a  third  party  property  alleged  to  belong  to  the  bankrupt's  estate, 
•if  objection  is  seasonably  taken  to  the  form  of  the  proceedings.  Even  with 
the  defendants"  consent  to  the  general  jurisdiction  of  the  court,  the  court  must, 
if  the  defendant  insists,  proceed  by  plenary  suit.     But  Stickney  v.  Wilt,  Milner 
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V.  Meek,  and  perhaps  White  v.  Ewing  must  still  be  taken  to  authorize  a  pro- 
ceeding by  way  of  petition  where  (1)  the  court  has  jurisdiction  to  proceed  by 
way  of  plenary  suit,  (2)  where  no  seasonable  objection  is  taken  to  the  form  oi 
procedure,  and  (3)  where,  under  the  forum  of  a  petition  in  bankruptcy,  the 
rights  of  the  respondent  are  secured  as  substantial  as  in  a  plenary  suit.  In 
the  case  at  bar  no  objection  was  made  to  the  form  of  proceeding  until  the  argu- 
ment before  the  District  Court,'  and,  inasmuch  as  this  court  has,  through  the- 
defendants'  submission  thereto,  jurisdiction  by  way  of  plenary  suit  of  the  pro- 
ceedings in  question,  the  objection  to  the  form  of  proceedings  has  come  too 
late." 

In  re  Baudouine,  3  A.  B.  R.  651,  101  Fed.  574  (C.  C.  A.  N.  Y.):  "*  *  * 
the  language  of  clause  7  (of  §  2)  would  seem  to  be  sufficiently  comprehensive 
to  authorize  the  determination  by  Courts  of  Bankruptcy  of  every  controversy 
relating  to  the  estates  of  bankrupts.  *  *  *  Nevertheless,  it  is  capable  of 
a  narrower  construction,  and  can  be  read  as  extending  only  to  controversies- 
about  property  which  actually  belongs  to  the  bankrupt'.s  estate,  or  which 
arise  strictly  in  the  bankruptcy  proceeding,  such  as  those  in  reference  to  the 
marshaling  of  assets,  or  the  extent  and  priority  of  conflicting  liens." 

In  re  Sheinbaum,  5  A.  B.  R.  187,  107  Fe^d.  347  (D.  C.  N.  Y.) :  "The  evidence- 
shows  that  Wasserman  was  in  possession  claiming  title  before  the  bankruptcy, 
and  hence,  under  Bank  v.  Bardes,  I  cannot  oust  him  by  summary  proceedings^ 
except  he  consent  to  proceedings  in  this  court." 

Obiter,  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.):: 
"The  District  Court  sitting  in  bankruptcy  has  no  jurisdiction  over  a  contro- 
versy between  trustees  in  bankruptcy  and  an  adverse  claimant  relating  to  the 
title  or  possession  of  property  in  the  custody  of  the  latter,  in  the  absence  oi' 
his  consent,  but  such  an  issue  is  a  controversy  at  law  or  in  equity,  as  distin- 
guished from  a  proceeding  in  bankruptcy,  within  the  meaning  of  §  23  of  the 
Bankrupt  Act  of  1898." 

Sheldon  v.  Parker,  11  A.  B.  R.  170,  92  N.  W.  923  ■  (Sup.  Ct.  Neb.) :  "Under 
the  law  his  official  character  as  trustee  gives  him  no-  greater  right  to  com- 
mence an  action  in  the  Federal  court  against  residents  of  this  State  than  he 
possessed  as  an  individual,  and  the  Federal  Congress,  having  relegated  such 
cases  to  the  jurisdiction  of  the  State  courts,  has  conferred  upon  the  State  court 
full  authority  lo  act,  and  to  tax  the  usual  costs  and  expenses  attending  such 
suits,  the  same  as  in  other  cases." 

§  1654.  Injunctions  on  Adverse  Claimants  Issuable  in  Bankruptcy 
Proceedings. — The  doctrine  of  Bardes  v.  Bank  does  not  a'ffect  the  jurisdic- 
tion of  the  Bankruptcy  Court  to  issue  restraining  orders  and  injunctions 
in  the  bankruptcy  proceedings  themselves,  upon  adverse  claimants  in  pos- 
session, in  aid  of  the  bankruptcy  proceedings  to  preserve  the  status  quo :  it 
affects  merely  the  forum  for  the  recovery  of  property  and  d^bts.^  How- 
ever some  courts  have  held  that  injunctions  come  under  the  same  doctrine;: 
that  the  enjoining  of  the  disposition  of  property  is  the  exercise  of  tlie  same 
right  involved  in  the  ordering  of  its  surrender.* 

3.  In  re  Currier,  5  A.  B.  R.  629  (Ref.  N.  Y.);  In  re  Tiffany,  13  A.  B.  R.  310,. 
133  Fed.  799  (D.  C.  N.  Y.).  Also,  see  post,  "Restraining  Orders  and  Injunc- 
tions in  Aid  of  Bankruptcy  Proceedings,"  §  1901,  et  seq. 

4.  In  re  Ward,  5  A.  B.  R.  215,  104  Fed.  985  (D.  C.  Mass.). 
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Division  1. 
Who  Are  Adverse  Ci,aimants. 

§  1655.  "Adverse  Claimants"  Not  Confined  to  Absolute  Owners. — 

"Adverse  claimant"  is  a  term  not  to  be  confined  to  those  who  claim  absolute 
•ownership.5  Thus  a  suVety  holding  funds  of  his  principal  as  indemnity, 
placed  there  coincidently  with  the  signing  of  the  bail  bonds,  may  not  be  pro- 
■ceeotd  against  summarily.^  Chattel  mortgagees  and  vendees  of  bills  of 
rsale,  are  adverse  claimants  where  the  trustee  claims  they  are  fraudulent.'^ 

§  1656.  Adverse  Claimant  and  Bankrupt  Holding  Jointly,  Bank- 
Tuptcy  Court  Has  Jurisdiction. — But  where  such  third  person  has  not 
the  exclusive  possession,  but  holds  along  with  the  bankrupt,  the  bankruptcy 
court  may  have  jurisdiction.* 

§  1657.  Adverse  Claimant  Obtaining  Voluntary  Possession  from 
Bankruptcy  Ofiicer  Not   Subject  to   Summary  Jurisdiction. — One 

rgaining  possession  voluntarily  from  the  receiver,  in  bankruptcy,  if  he  be  an 
"adverse  claimant,"  may  not  be  proceeded  against  summarily  by  the  trustee 
■to  regain  possession,  the  summary  jurisdiction  previously  existing  being 
■extinguished  by  the  gaining  of  such  voluntary  possession  afterwards.* 

§  1658.  Adverse  Claimant  Himself  Becoming  Bankrupt  Gives  Jur- 
tsdictlon. — Adverse  claimant  becoming  bankrupt  gives  jurisdiction  to  the 
1)ankruptcy  court  as  between  the  two  trustees  in  bankruptcy.^" 

§  1659.  Attaching  Creditor  Receiving  Proceeds,  within  Four 
Months,  Adverse  Claimant. — An  execution  or. attaching  creditor  in  re- 
ceipt of  the  proceeds  of  the  execution  or  attachment  sale  before  the  bank- 
■uptcy  although  within  the  four  months,  is  an  adverse  claimant.^* 

§  1660.  Receiving  Proceeds  after  Bankruptcy,  Not  "Adverse 
Ulaimant." — But  where  the  creditor  received  the  proceeds  afterward  and 
with  knowledge  of  the  filing  of  the  petition,  the  creditor  is  not  an  adverse 

5.  Jacquith.».  Rowley,  9.  A.  B.  R.  538,  188  U.  S.  630;  Bank  v.  Title  Trust  Co., 
14  A.  B.  R.  106,  198  U.  S.  380  (reversing  In  re  Rodgers,  11  A.  B.  R.  78,  135  Fed. 
569);  (1867)  Smith  v.  Mason,  14  Wall.  419;  (1867)  Marshal  v.  Knox,  16  Wall. 
551;  (1867)  In  re  Bonesteel,  7  Blatchf.  175;  (1867)  Knight  v.  Cheney,  14  Fed. 
Cas.  60;  (1867)  In  re  Ballou,  4  Ben.  135;  (1867)  In  re  Marter,  16  Fed.  Cas.  857. 

6.  Jacquith  v.  Rowley,  9  A.  B.  R.  538,  188  U.  S.  620. 

7.  Small  V.  Mueller,  8  A.  B.  R.  448  (N.  Y.  Sup.  Ct.,  App.  Div.),  67  App.  Div. 
143. 

8.  In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt.). 

9.  Hinds  v.  Moore,  14  A.  B.  R.  1,  134  Fed.  331  (C.  C.  A.  Tenn.,  reversing  In  re 
leeds  Woolen  Mills,  13  A.  B.  R.  136,  139  Fed.  933). 

10.  In  re  Rosenberg,  8  A.  B.  R.  634,  116  Fed.  403  (D.  C.  Penn.). 
H.    See  ante,  §§  1477  and  1478. 
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claimant;  for  this  would  be  a  case  where  it  was  not  in  the  possession  of  the. 
creditor  at  the  "time  of  bankruptcy."^^ 

§  1661.  Proceeds  Still  in  Officer's  Hands;  Neither  Creditor  nor  Of- 
ficer Adverse  Claimant. — Nor  are  such  creditors  adverse  parties  where 
the  proceeds  are  still  in  the  hands  of  the  court  or  officer  at  the  time  of  th& 
adjudication  of  bankruptcy  ;i*  nor  is  the  officer  an  adverse  claimant. 

1662.  Court  Officers  in  Possession,  Adverse  Claimants  until  Ad- 
judication.— Court  officers  in  possession  of  property  are  not  subject  to- 
the  summary  jurisdiction  ot  the  bankruptcy  court  until  adjudication  has- 
nullified  the  liens.  Thus,  a  sheriff  holding  the  proceeds  of  an  attachment. 
■  sale  in  his  hands  after  the  filing  of  the  bankruptcy  petition  but  before  ad- 
judication, is  an  adverse  claimant,  where  he  is  claiming  a  lien  thereon  for 
poundage.  He  represents  a  creditor  and  is  holding  adversely  to  the  bank- 
rupt by  a  lien  that  is  not  yet  void.^* 

But  it  has  been  held,  though  on  doubtful  authority,  that  court  officers'  in. 
possession,  where  the  property  itself  is  not  under  the  direct  custody  of  the 
court  as  it  would  be  in  case's  of  judicial  sales,  and  is  being  simply  held  for 
execution  sale,  may  be  ordered  to  turn  over  the  property  notwithstanding 
ihe  execution  levy  and  lien  were  obtained  before  the  four  months'  period, 
and  are  therefore  good,  the  lien  following  the  property  into  the  trustee's 
hands  for  administration.^'' 

§  1663.  Whether  Garnishee  Adverse  Claimant  Where  Garnish- 
ment within  Four  Months. — The  courts  have  appeared,  in  some  de- 
cisions, to  incline  somewhat  to  the  doctrine  that  a  garnishee  is  not  an  ad- 
verse claimant,  where  the  garnishment  is  instituted  within  the  four  months 
preceding  the  bankruptcy. i® 

The  true  rule  would  seem  to  be  that  the  garnishee  is  an  adverse  claim- 
ant if  he  claims  any  interest  in  or  lien  upon  the  property  in  his  possession,  or 
ti  he  is  a  mere  debtor  of  the  bankrupt;  and  that  if  he  is  a  debtor  of  the 
bankrupt  or  is  in  possession  of  property  under  claim  of  a  right  thereto  or 
interest  therein,  he  is  not  subject  to  summary  process;  the  fact  that  he  is 
a  garnishee  not  changing  the  usual  rules  in  these  respects.  The  cases 
affirming  summary  orders  on  garnishees  have  been  either  cases  where  the 
point  was  not  raised  or  where  there  was  no  adverse  claim  on  the  part  of. 
the  garnishee  and  where  the  garnishee  was  simply  a  stakeholder. 

12.  See  ante,  §  1484. 

13.  See  ante,  §§  1477,  1478  and  1479. 

14.  In  re  Andre,  13  A.  B.  R.  132,  135  Fed.  736  (C.  C.  A.  N.  Y.) ;  post,  §  1818 
and  §  1828. 

15.  In  re  Vastbinder,  13  A.  B.  R.  148  (D.  C.  Penn.);  In  re  Booth,  2  A.  B.  R. 
770,  96  Fed.  943  (D.  C.  Ga.). 

16.  Quxre,  obiter,  In  re  Seals,  8  A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.);  com- 
parf.  In  re  Sharp,  1  A.  B.  R.  379  (Ref.  Ky.).  Compare,  In  re  McCartney,  6  A. 
B.  R.  367  (D.  C.  Wis.),  which  was  a  case  where  the  garnishee  itself  prayed  leave 
to  pay  over  exempt  wases  to  the  bankruptcy  court   and  its  petition  was  ffranted. 
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§  1664.  Wife  "Adverse  Claimant"  as  to  Property  She  May  Hold 
Adversely  to  Husband. — Thus,  the  bankrupt's  wife  may  be  an  adverse 
claimant  in  Alabama  ;i'  also  in  Pennsylvania. ^^ 

§  1665.  Assignee  or  Receiver  Not  "Adverse  Claimant"  as  to 
Proceeds  Still  in  Hands. — An  assignee  or  receiver  for  creditors  is  not 
an  "adverse  claimant,"  but  is  an  agent  of  the  assignor. i* 

Bryan  v.  Bernheimer,  5  A.  B.  R.  623,  181  U.  S.  188:  "The  general  assign- 
ment, made  by  Abraham  to  Davidson,  did  not  constitute  Davidson  an  assignee 
for  value,  but  simply  made  him  an  agent  of  Abraham  for  the  distribution 
of  the  proceeds  of  the  property  among  Abraham's  creditors." 

Similarly,  a  bank  holding  a  fund  produced  from  the  sale  of  the  debtor's 
entire  stock  of  merchandise  made  within  the  four  months  period  under 
a  receipt  expressing  on  its  face  that  the  fund  was  to  be  prorated  amongst 
the  debtor's  creditors  as  their  interests  might  appear,  is  a  mere  agent  of 
the  bankrupt  and  may  be  summarily  ordered  by  the  bankruptcy  court  to 
surrender  the  property ;  and  it  does  not  become  an  adverse  holder  by  virtue 
of  the  fact  that  after  the  adjudication,  without  consent  of  the  debtor  nor 
purchaser,  it  credits  the  fund  on  a  claim  of  its  own  and  also  on  that  of  one 
cf  the  other  creditors :  as  the  fund  was  deposited  for  a  special  purpose  the 
bank  held  it  as  a  trustee  before  the  adjudication,  and  not  as  an  adverse 
claimant.^*"  Thus,  also,  an  assignee  for  creditors  under  a  void  general 
assignment  who  claims  in  his  individual  capacity  part  of  the  assets  in  his 
possession  as'  assignee,  is  not  in  possession  as  the  adverse  claimant  but 
as  assignee. 21  The  purchaser  at  a  collusive  sale  by  an  assignee  under  a 
void  general  assignment  preceding  the  bankruptcy  of  the  assignor  is  an 
adverse  claimant.22 

§  1666.  But  "Adverse  Claimant"  as  to  Proceeds  Already  Dis- 
bursed.— But  an  assignee  for  creditors,  as  to  disbursements  made  out  of 
the  assigned  property  before  the  bankruptcy  of  the  assignor,  is  an  adverse 
claimant  and  may  not  be  summarily  ordered  to  account  to  the  bankruptcy 
court  therefor. 23  Likewise,  an  assignee  for  creditors  retaining  and  ex- 
pending, before  the  bankruptcy  of  the  assignor,  his  commissions  out  of 
the  assigned  property,  is  an  adverse  claimant,  and  may  not  be  summarily 

17.  Blumberg  v.  Bryan,  6  A.  B.  R.  20,  107  Fed.  673  (C.  C.  A.  Ala.). 

18.  In  re  Green,  6  A.  B.  R.  270  (D.  C.  Penn.). 

19.  In  re  Carver  &  Co.,  7  A.  B.  R.  539,  113  Fed.  128  (D.  C.  N.  Car.). 

To  same  efifect  even  where  the  assignor  is  not  the  bankrupt,  but  is  a  mer» 
partner  in  the  bankrupt  partnership,  see  In  re  Stokes,  6  A.  B.  R.  263,  106  Fed. 
312  (D.  C.  Penn.). 

80.    In  re  Davis,  9  A.  B.  R.  670  (D.  C.  Tex.). 

21.  In  re  Thompson,  11  A.  B.  R.  719,  128  Fed.  575  (C.  C.  A.  N.  Y.). 

22.  In  re  Findlay  Bros.,  4  A.  B.  R.  745,  104  Fed.  675  (D.  C.  N.  Y.). 

23.  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  421,  184  U.  S.  18  (affirming 
Sinsheimer  v.  Simonson.  a  A.  B.  R.  537,  107  Fed.  898);  In  re  Manning,  10  A.  B. 
R.  497.  123  Fed.  180  CD.  C.  S.  Car.). 
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ordered  to  account  to  the  bankruptcy  court  therefor. 2*  But  an  attorney  for 
an  assignee,  holding  property  of  the  estate,  is  not  an  adverse  claimant,  but 
is  subject  to  summary  order. ^s 

§  1667.   Agent   in    Possession   Applying   Funds  on  Salary. — Sim 

iiarly,  an  agent  in  possession  claiming  to  have  applied,  by  agree- 
ment with  the  bankrupt,  funds  in  his  possession  as  manager  upon  his 
salary,  is  an  adverse  claimant;  and,  as  to  funds  so  applied,  can  only  be 
reached  by  plenary  action,  although  as  to  funds  not  so  applied  he  is  sub- 
ject to  summary  jurisdiction.^" 

§  1668.  Trustee  in  Possession  under  Mortgage  for  Benefit  Cer- 
tain Creditors,  "Adverse  Claimant." — A  trustee  in  possession  under 
a  mortgage  or  trust  deed  made  for  the  benefit  of  certain  creditors,  is  an 
adverse  claimant,  and  not  subject  to  summary  jurisdiction. ^^ 

§  1669.  Alleged  but  Not  Real  Partners  in  Involuntary  Partnership 
Petition,  Whether  "Adverse  Claimants,"  Subject  to  Summary  Seiz- 
ures of  Property. — Persons  alleged  to  be  members  of  a  partnership  againsl 
y/hom  an  involuntary  partnership  petition  is  filed,  but  who  are  riot  part- 
ners, .  are  adverse  claimants,  and  their  propyerty  may  not  be  summarily 
seized.** 

§  1670.  Executor  Holding  Legacy  to  Bankrupt,  Not  "Adverse 
Claimant." — An  executor  holding  a  legacy  belonging  to  the  bankrupt, 
is  not  an  adverse  claimant.^^ 

§  1671.  But  Administrator  of  Deceased  Partner  in  Possession  of 
Firm  Assets,  "Adverse  Claimant." — But  the  administrator  of  a  de- 
ceased partner  in  possession  of  firm  assets,  is  an  adverse  claimant  where 
the  other  partner  is  the  bankrupt.^o 

§  1672.  Trustees  of  Spendthrift  Trusts,  "Adverse  Claimants."— 

Trustees  of  spendthrift  trusts  are  adverse  claimants. 

In  re  Baudouine,  3  A.  B.  R.  651,  101  Fed.  574  (C.  C.  A.  N.  Y.,  reversing  3 
A.  B.  R.  55,  96  Fed.  536):  "He  is  entitled  to  insist  that  he  shall  not  be  pre- 
vented from  paying  it  to  the  beneficiary  and  compelled  to  pay  it  to  another. 
If  the  fund  can  be  reached  by  the  trustee  in  bankruptcy  after  it  has  come  into 

24.  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  431,  184  U.  S.  18  (affirming 
Sinsheimer  v.  Simonson,  5  A.  B.  R.  537,  107  Fed.  898). 

25.  Obiter,  In  re  Michie,  8  A.  B.  R.  734,  738,  116  Fed.  749  (D.  C.  Mass.). 

26.  In  re  Lebrecht,  14  A.  B.  R.  445,  135  Fed.  878  (D.  C.  Tex.). 

Whether  the  party  was  actually  in  possession  claiming  ownership  is  a  ques- 
tion of  fact,  and  the  finding  of  the  special  master  will  not  be  disturbed  where 
there  is  a  conflict  of  evidence.  In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557  (C.  C. 
A.  Ills.). 

27.  Publishing  Co.  v.  Hutchinson  Co.,  17  A.  B.  R.  435  (Sup.  Ct.  Mich.). 

28.  In  re  Nixon,  6  A.  B.  R.  693  (D.  C.  Mont). 

29.  In  re  May;  5  A.  B.  R.  1  (Ref.  Minn.,  affirmed  by  D.  C). 

30.  In  re  Pierce,  4  A.  B.  R.  489,  103  Fed.  977  (D.  C.  Wash.). 
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the  hands  of  the  bankrupt,  the  testamentary  trustees  are  not  necessary  parties 
to  an  action.  But  if  it  is  sousrht  to  be  reached  before  they  have  discharged  their 
fiduciary  and  statutory  obligation  towards  the  beneficiary,  they  are  in  duty 
bound  to  resist.  In  defending  their  trust  duties  they  are  hostile  to  the  trustee 
in  bankruptcy,  and  if  they  are  entitled  to  be  heard  at  all  they  are  entitled  to 
contest  his  title  as  fully  as  though  they  were  the  equitable  owners  of  the  fund." 

§  1673.  Mere  Bailee  in  Possession,  Not  "Adverse  Claimant." — It 

lias  been  held  that  a  bailee  in  possession  is  not  ,an  adverse  claimant  ;3i 
even  where  he  has  a  lien  fpr  unpaid  services  or  other  charges  incident  to 
the  bailment.32 

But  this  rule  must  be  taken  with  qualification.  If  there  is  no  dispute  over 
the  amount  or  validity  of  his  lien  and  if  such  amount  is  tendered  him, 
doubtless  he  could  not  be  termed  an  adverse  claimant  in  possession.  But 
that  he  could  summarily  be  deprived  of  his  right  of  possession  were  there 
such  a  dispute  or  lack  of  tender  is  exceedingly  doubtful. 

§  1674.  Stock  Exchange  Not  Contesting  Sale  of  Bankrupt's  Seat 
Not  "Adverse  Claimant." — A  stock  exchange  holding  the  proceeds  of 
sale  of  a  bankrupt  member's  seat  is  not  an  adverse  claimant,  and  will  be 
considered  to  be  holding  for  the  bankruptcy  court,  where  it  does  not  con- 
test the  right  to  transfer  the  seat.*^ 

§  1675.  Mortgagees  in  Actual  Possession  "Adverse  Claimants." 

— Mortgagees  who  have  taken  actual  possession  before  the  filing  of  the 
petition  in  bankruptcy,  are  adverse  claimants  ;**  although  summary  process 
will  lie  where  the  possession  thus  taken  is  not  exclusive  of  the  bankrupt.*^ 
And  in  one  case  it  has  been^held  that  the  mortgagee  is  not  an  adverse  claim- 
ant where  the  possession  was  taken  before  default.^* 

If  the  adverse  possession  by  a  chattel  mortgagee  is  not  exclusive,  the 
mortgagee  may  not  be  such  an  adverse  claimant  as  would  defeat  the  ju- 
risdiction of  the  bankruptcy  court.^^ 

31.  In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  70,  139  Fed.  546  (C.  C.  A.  N.  Y.). 

32.  In  re  Pratesi,  11  A.  B.  R.  319,  126  Fed.  588  (D.  C.  Del.). 

33.  Odell  V.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio). 
Pledgor  of  Certificate  of  Membership  in  Board  of  Trade,  Query. — It  has  been 

lield  that  the  pledgor  of  a  certificate  of  membership  in  a  Board  of  Trade  or 
Exchange  or  other  similar  body  cannot  be  required  by  the  bankruptcy  ccfirt  to 
make  written  application  to  the  Board  of  Trade  for  the  posting  and  sale  of  the 
■certificate  although  the  certificate  is  in  the  trustee's  hands  as  assets  of  the 
■estate.  In  re  Silberhorn,  5  A.  B.  R.  568,  105  Fed.  809  (D.  C.  Ills.).  This  deci- 
sion seems  out  of  harmony  with  the  weight  of  authority.  It  is  difiicult  to  see 
■why  a  pledgor  of  property  in  the  trustee's  hands  is  not  subject  to  the  jurisdic- 
tion of  the  bankruptcy  court  for  all  proceedings  requisite  to  the  realization  upon 
the  trustee's  interest  in  the  pledged  property. 

34.  Heath  v.  Shaffer,  2  A.  B.  R.  98,  93  Fed.  647  (D.  C.  Iowa) ;  In  re  Buntrock 
Clothing  Co.,  1  A.  B.  R.  454  (D.  C.  Iowa). 

35.  In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt.).  Compare,  In  re 
Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  138  Fed.  625  (C.  C.  A.  Calif.). 

36.  In  re  Waterloo  Organ  Co.,  9  A.  B.  R.  427,  118  Fed.  904  (D.  C.  N.  Y.). 

37.  In  re  Brooks,  1  A.  B.  R.  531,' 91  Fed.  508  (D.  C.  Vt.). 
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§  1676.  Alleged  Fraudulent  Transferee  in  Possession,  "Adverse 
Claimant." — An  alleged  fraudulent  transferee  in  possession,  is  an  adverse 
claimant  ;S8  although  the  adverse  claimant  be  the  wife  of  the  bankrupt  ;39' 
or  his  daughter .*o  Anv alleged  buyer,  on  an  executed  sale  before  the  bank- 
ruptcy also  is  an  adverse  claimant.*^ 

§  1677.  Alleged  Preferential  Transferee  in  Possession,  "Adverse 
Claimant." — An  alleged  preferential  transferee  in  possession  is  an  "ad- 
verse claimant."*^ 

§  1678.  Assignee  of  Bankrupt's  Wages,  "Adverse  Claimant." — 

An  assignee  of  the  bankrupt's  wages,  holding  under  an  assignment  of  wages 
to  be  earned  in  the  future,  is  an  "adverse  claimant,"  and  may  not  be  pro- 
ceeded aeainst  summarily.*^ 

§  1679.  Lienholder  and  Secured  Creditor  as  "Adverse  Claimants. "^ 

— It  has  been  questioned  whether  a  lienholder  as  such  is  an  adverse  claim- 
ant ;**  but  a  lienholder  in  possession,  or  rather  a  lienholder  where  the  bank- 
luptey  court  is  not  in  possession,  is  an  adverse  claimant  and  is  not  subject 
to  the  summary  jurisdiction  of  the  bankruptcy  court.*^  Thus,  where  a 
bankrupt  has  assigned  his  future  earned  wages  both  the  assignee  and 
employer  are  adverse  claimants,  not  subject  to  the  summary  jurisdiction  of 
the  bankruptcy  court.**  But  a  liveryman,  holding  possession  at  the  time 
of  the  bankruptcy  under  his  lien,  has  been  held  subject  to  the  summary- 
jurisdiction  of  the  bankruptcy  court.*^ 

§  1680.  Debtors  of  Bankrupt  "Adverse  Claimants,"  Not  to  Be 
Proceeded  against  Summarily. — Debtors  of  the  bankrupt  are  adverse 
claimants  and  may  not  be  proceeded  against  summarily.*  ^ 

38.  Wall  V.  Cox,  5  A.  B.  R.  737,  181  U.  S.  244;  Hicks  v.  Knost,  2  A.  B.  R.  153. 
94  Fed.  625  (D.  C.  Ohio).  Compare,  In  re  Knopf,  16  A.  B.  R.  432,  144  Fed.  245. 
(D.  C.  S.  C). 

39.  In're  Grahs,  1  A.  B.  R.  465  (Ref.  Ohio). 

40.  In  re  Cohn,  3  A.  B.  R.  421,  98  Fed.  75  (D.  C.  N.  Y.). 

41.  In  re  Flynn  &  Co.,  11  A.  B.  R.  318,  126  Fed.  442  (D.  C.  N.  Car.). 

42.  Hicks  V.  Knost,  2  A.  B.  R.  153,  94  Fed.  625  (D.  C.  Ohio) ;  In  re  Adams,  12' 
A.  B.  R.  367,  130  Fed.  788  (D.  C.  R.  I.);  Bindseil  v.  Smith,  5  A.  B.  R.  40  (N.  J. 
Ct.  Efrors). 

43.  In  re  Karns,  16  A.  B.  R.  843  (D.  C.  Ohio).  But  compare.  In  re  Home- 
Discount  Co.,  17  A.  B.  R.  180  (D.  C.  Ala.). 

44.  (1841)  In  re  Christy,  3  How.  292;  (1841)  Norton  v.  Boyd,  3  How.  426.. 
See  note  to  Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.). 

45.  Fitch  V.  Richardson,  16  A.  B.  R.  835,  147  Fed.  196  (C.  C.  A.  Mass.).  Apr 
parently  contra,  In  re  Cobb,  3  A.  B.  R.  129,  96  Fed.  821  (D.  C.  N.  C). 

46.  In  re  Karns,  16  A.  B.  R.  841  CD.  C.  Ohio). 

47.  In  re  Pratesi,  11  A.  B.  R.  319,  126  Fed.  588  (D.  C.  Del.):  However,  this- 
could  not  be  the  law  unless  the  lienor  in  possession  were  tendered  the  amount, 
of  his  lien,  in  which  event  the  proceedings  would  amount  to  a  proceedings  tc. 
redeem. 

48.  In  re  Manning,  10  A.  B.  R.  497,  123  Fed.  180  (D.  C.  S.  C). 
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§  1681.  Thus,  Banks  Owing  "Deposits,"  "Adverse  Claimants."— 

Thus,  banks  holding  deposits  of  the  bankrupt  are  debtors,  and  therefore 
adverse  claimants  not  subject  to  summary  jurisdiction.  Nevertheless,  they 
have  frequently  been  summarily  ordered  to  pay  over  funds  and  usually 
have  not  resisted  where  there  have  been  no  complications.* » 

§  1682.  Likewise,  Owner  Owing  on  Building  Contract,  Subject 
to  Mechanic's  Liens,  "Adverse  Claimant."— The  owner  of  property, 
owing  a  balance  on  a  building  contract,  subject  to  mechanic's  and  subcon- 
tractors' liens,  is  an  adverse  claimant.^" 

Obiter,  impliedly,  In  re  Adams,  18  A.  B.  R.  181  (D.  C.  N.  Y.) ;  "*  *  *  but 
inasmuch  as  the  attorney  for  the  bankrupt,  who  has  prosecuted  the  mechanic'* 
Hen  action  has  an  attorney's  lien  for  services  therein,  and  inasmuch  as  the 
rights  in  that  action  cannot  be  adjudicated  in  Ae  bankruptcy  proceedings,  ex- 
cept as  the  matter  is  brought  into  the  bankruptcy  court  by  consent,  etc." 

§  1683.  Also,  Employers  Holding  Wages  of  Bankrupt  Tied  Up  by 
Assignment,  "Adverse  Claimants."- Employers  holding  wages  of  the 
bankrupt  tied  up  by  assignment  are  adverse  claimants,  and  may  not  be 
proceeded  against  summarily. 


Division  2. 

In  What  Courts  May  Pi,enary  Actions  against  Adverse  Ceaimants 
Be  Brought  by  Trustees  and  Receivers  in  Bankruptcy. 

§  1684.  Plenary  Suits  against  "Adverse  Claimants"  in  State 
Courts. — Plenary  suits  against  adverse  claimants  always  may  be 
brought  in  the  state  court,  or  the  United  States  circuit  court,  that 

49.  Instance,  In  re  Grive,  18  A.  B.  R.  202,  151  Fed.  711  (D.  C.  Conn.). 

50.  Impliedly,  In  re  Grissler,  13  A.  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N.  Y.),- 
In  re  Greater  Am.  Exposition,  4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A.  Neb.). 
Compare,  as  to  effect  of  consent  to  jurisdiction,  In  re  Huston,  7  A.  B.  R.  92 
(Ref.  N.  Y.). 

But  compare.  In  re  Hobbs  &  Co.,  16  A.  B.  R.  544,  145  Fed.  511  (D.  C.  W. 
Va.),  where  the  court  seems  to  consider  the  power  conferred  in  general  terms 
upon  the  bankruptcy  court  by  §  2  (6)  to  "bring  in  and  substitute  additional 
persons  or  parties  in  proceedings  in  bankruptcy  when  necessary  for  the  com- 
plete determination  of  a  .matter  in  controversy"  empowers  the  bankruptcy  court 
to  compel  mechanics  and  materialmen  holding  subcontractor's  liens  to  come 
into  the  bankruptcy  proceedings  and  set  up  their  liens,  else  "this  court  could  not 
require  the  owner  to  pay  over  to  its  receivers  or  trustee  the  sum  due.  *  *  *" 
But  the  court  in  this  case  overlooks  the  jurisdictional  obstacle  that  lies  at  thc^ 
very  threshold:  the  court  even  when  the  lienholders  come  in  would  have  no 
power  to  "require"  the  owners  to  pay  their  debts  into  the  bankruptcy  court. 
The  obligation  of  the  owner  is  a  mere  debt — to  pay  the  contract  price,  and  mere 
debts  as  we  have  seen  the  bankruptcy  court  cannot  "require"  -to  be  paid  into  its 
registry  by  either  plenary  or  summary  process. 
Also,  see  ante,  §  1165,  and  post,  §  1692. 
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would  have  had  jurisdiction  of  the  parties  had  not  bankruptcy  in- 
tervened,''i 

Andrews  v.  Mather,  9  A.  B.  R.  301,  134  Ala.  358:  "Section  23  does  not  pur- 
port to  take  away  any  jurisdiction  in  law  or  equity  which  would  otherwise  exist 
in  the  United  States  Circuit  or  State  Courts." 

§  1685.  Distinction  between  Proceedings  in  Bankruptcy  and  "Con- 
troversies" Arising  Out  of  Bankruptcy. — The  distinction  between  pro- 
ceedings in  bankruptcy  and  controversies  arising  in  bankruptcy  proceed- 
ings is  elsewhere  elucidated.^^ 

Bankruptcy  proceedings  proper  are  those  concerned  with  the  adjudi- 
cation of  the  debtor  as  a  bankrupt  and  his  discharge,  and  also  such  as  con- 
cern the  sale  of  assets  belonging  to  the  bankrupt  estate,  and  the  allowance 
of  creditors'  claims,  and  the  distribution  of  the  proceeds  to  creditors.  The 
bankruptcy  court  has  exclusive  jurisdiction  of  such  proceedings.  "Con- 
troversies" "arising  in  bankruptcy  proceedings,''  on  the  other  hand,  are 
all  other  bankruptcy  controversies  than  those  mentioned,  arising  with 
regard  to  property  in  the  possession  of  the  bankruptcy  court  or  perhaps 
(though  this  point  is  not  settled)'  with  regard  to-pK^perty  not  in  its  pos- 
session. As  to  the  former,  the  bankruptcy  court  in  the  bankruptcy  pro- 
ceedings themselves  has  jurisdiction,  equally  as  well  as  in  bankruptcy  pro- 
ceedings proper.  Of  the  latter,  the  bankruptcy  court  has  no  summary 
.  jurisdiction  whatever,  and  has  only  such  plenary  jurisdiction  as  is  con- 
ferred by  the  Amendment  of  1903,  to  recover  property  fraudulently  or 
preferentially  conveyed.^* 

51.  Bankr.  Act,  §  23  (b) :  "Suits  by  the  trustee  shall  only  be  brought  or 
prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is  being  administered 
by  such  trustee,  might  have  brought  or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  by  consent  of  the  proposed  defendant, 
except  suits,  for  the  recovery  of  property  under  section  sixty,  subdivision  b, 
and  section  sixty-seven,  subdivision  e." 

Bankr.  Act,  §  23  (a) :  "The  United  States  circuit  courts  shall  have  jurisdic- 
tion of  all  controversies  at  law  and  in  equity,  as  distinguished  from  proceedings 
in  bankruptcy  between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustee,  in  the  same  manner  and  to  the 
same  extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  had  been  between  the  bankruots  and  such  adverse  claimants." 

Bankr.  Act,  §  70  (e) :  "The  trustee  may  avoid  any  transfer  by  the  bankrupt 
of  his  property  which  any  creditor  of  such  bankrupt  might  have  avoided,  and 
may  recover  the  property  so  transferred,  or  its  value,  from  the  person  to  whom 
it  was  transferred,  unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date 
of  the  adjudication.  Such  property  may  be  recovered  or  its  value  collected 
from  whoever  may  have  received  it,  except  a  bona  fide  holder  for  value.  For 
the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined, 
and  any  State  court  which  would  have  had  jurisdiction  if  bankruptcy  had  not 
intervened,  shall  have  concurrent  jurisdiction." 

Frank  v.  VoUkommer,  17  A.  B.  R.  808,  205  U.  S.  521. 

52.  Post,  §  3864. 

53.  Compare,  Burleigh  v.  Foreman,  11  A.  B.  R.  74,  135  Fed.  217  (C.  C.  .A. 
Mass.);  McNulty' w.  Feingold,  13  A.  B.  R.  338,  129  Fed.  1001  (D.  C.  Penn.); 
Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  103,  198  U.  S.  280;  Delta  Nat'l  Bk.  v. 
Easterbrook,  13  A.  B.  R.  338,  133  Fed.  521  (C.  C.  A.  Tex.). 
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Compare,  Brumley  v.  Jones,  16  A.  B.  R.  581,  141  Fed.  318  (C.  C.  A.  Ga.) : 
"The  District  Court  does  not  possess  the  general  power  to  entertain  a  suit  in 
equity,  and,  unless  the  Bankrupt  Act  has  conferred  upon  it  jurisdiction  to  en- 
tertain a  plenary  suit  in  equity,  such  a  suit  cannot  be  maintained.  *  *  *  The 
bankrupt  act  confers  on  the  District  Courts,  as  courts  of  bankruptcy,  such 
jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings.  As  courts  of  bankruptcy  they  are  vested 
with  power  to  collect,  reduce  to  money,  and  distribute  the  estates  of  bankrupts, 
and  to  determine  controversies  in  relation  thereto.  *  *  *  We  think  it  clear 
that  the  controversies  referred  to  relate  to  the  collection,  sale,  and  distribution 
of  such  estates.  The  jurisdiction  of  the  District  Court,  as  granted  by  the 
Bankruptcy  Act,  is  unquestionably  bankrupt  jurisdiction,  and  not  general  juris- 
diction to  hear  and  determine  controversies  between  adverse  third  parties,, 
which  are  not  strictly  and  properly  a  part  of  the  bankruptcy  proceedings." 

§  1686.  Jurisdiction  of  U.  S.  Circuit  Court  in  Bankruptcy  Matters. 

— The  Bankruptcy  Act,  by  §  23  (a)  does  not  enlarge  the  jurisdiction  of 
the  United  States  Circuit  Courts.  They  would  only  have  jurisdiction  over 
suits  brought  by  trustees  in  bankruptcy  in  (!ase  diversity  of  citizenship  or 
some  other  jurisdictional  fact  existed,  which,  in  the  usual  procedure,  would 
have  conferred  jurisdiction  on  the  Circuit  Court  of  the  United  States  in 
case  the  bankrupt  had  sued;^*  nor  unless  the  amount  involved  exceeds 
$2000;''^  and  even  "consent"  cannot  confer  jurisdiction  upon  the  Circuit 
Court  in  bankruptcy  cases,  unless  diversity  of  citizenship,  etc.,  exists. ^^ 

But  the  "diversity  of  citizenship"  relates  to  the  bankrupt's  citizenship^ 
t'.ot  to  the  trustee's  citizenship : 

Bush  V.  Elliott,  15  A.  B.  R.  661,  202  U.  S.  477:  "That  is,  while  the  jurisdiction 
of  the  courts  was  not  to  be  extended  because  of  the  bankruptcy  proceedings  or 
the  citizenship  of  the  trustee,  it  was  preserved  to  the  trustee  in  the  jurisdiction 
where  the  bankrupt  might  have  brought  or  prosecuted  the  suit  but  for  the  bank- 
ruptcy proceedings.  While  this  section  preserves  the  jurisdiction  of  the  United" 
States  Circuit  Courts  over  cases  coming  within  clause  a,  in  clause  b  the  right 
of  suit  by  the  trustee  is  limited  to  courts  wherein  the  bankrupt  rnight  have 
brought  or  prosecuted  the  action  had  the  bankruptcy  proceedings  not  been 
instituted.     *     *     =i= 

"The  action  in  the  present  case  was  to  recover  a  sum  of  money  alleged  to 
have  been  due,  prior  to  the  bankruptcy  proceedings,  to  the  Southern  Car  and 
Foundry  Company,  which  was  a  citizen  of  the  State  of  New  Jersey.  ■  The 
amount  involved  and  the  diverse  citizenship  of  the  parties  were  such  that  the 
car  company  might  have  sued  the  defendant,  a  citizen  of  the  State  of  Alabama, 
in  the  Circuit  Court  of  the  United  States  independently  of  the  bankruptcy  pro- 

54.  Chattanooga  Nat'l  Bk.  v.  Rome  Iron  Co.,  3  A.  B.  R.  582,  99  Fed.  83  (U. 
S.  C.  C.  Ga.) ;  Goodier  v.  Barnes,  2  A.  B.  R.  328,  94  Fed.  798  (C.  C.  U.  S.) ;  In  re 
Rochford;  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.);  In  re  Reynolds,  13 
A  B.  R.  249,  133  Fed.  584  (D.  C.  Mont.);  Viquesnay  v.  Allen,  12  A.  B.  R.  406, 
131  Fed.  21  (C.  C.  A.  W.  Va.).  Also,  see  Spencer  v.  Duplan  Silk  Co.,  11  A.  B,  R. 
5.63,  191  U.  S.  536;  for  rules  as  to  jurisdiction  and  rights  of  appeal  and  review  in 
such  cases.  ^    ^ 

55.  Swafford  v.  Cbrnucopia  Mines,  15  A.  B.  R.  564,  140  Fed.  957  (U.  S.  C.  C. 
Ore.).  And  deficiency  in  amount  cannot  be  helped  out  by  the  addition  of  a 
statutory  allowance  for  attorney's  fees  allowable  on  recovery. 

56.  Contra,  In  re  Seebold,  5  A.  B.  R.  358,  105  Fed,  910  (C.  C.  A.  La.). 
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ceedings.  We  think,  by  the  terms  of  this  section,  it  was  intended  to  preserve 
this  right  to  the  trustee  in  bankruptcy,  and  that  the  citizenship  of  the  trustee  is 
wholly  immaterial  to  the  jurisdiction  of  such  a  case." 

§  1687.    Jurisdiction  of  State  Courts  in  Bankruptcy  Matters,— 

Therefore,  as  a  rule,  the  State  Court  would  be  the  one  to  which  the  trustee 
-would  be  relegated,  were  it  not  for  still  further  exceptions  found  in  §  23 
(b)  and  in  §  70e,  later  discussed. 

Thus,  even  since  the  Amendment  of  1903,  the  State  Court  has  been  a 
proper  forum.^''  Indeed,  before  the  Amendment  of  1903  the  State  Courts 
alone  possessed  such  jurisdiction  except  where  diversity  of  citizenship  con- 
ferred jurisdiction  on  the  federal  Circuit  Courts.^* 

The  State  Court  is  not  debarred  from  jurisdiction  over  suits  against 
adverse  claimants  by  any  of  the  provisions  of  the  Act.^^ 

Frank  v.  Vollkommer,  17  A.  B.  R.  808,  305  U.  S.  521:  "*  *  *  the  Amendment 
gave  the  bankruptcy  court  concurrent  and  not  exclusive  jurisdiction.'' 

And  where  rights  conferred  by  the  peculiar  provisions  of  the  Bankruptcy 
Act  are  involved,  such  rights  are  cognizable  in  the  State  Court  and  the 
State  Court  will  enforce  the  Bankrupt  Law  wherever  applicable.®" 

Heath  v.  Schaffer,  2  A.  B.  R.  102,  93  Fed.  647  (D.  C.  la.):  "If,  upon  the  hear- 
ing, the  State  Court  holds  and  adjudges  the  plaintiff's  claim  or  lien  to  be  in- 
valid and  void  either  at  the  common  law  or  under  the  provisions  of  the  Bank- 
"rupt  Act,  that  court  would,  undoubtedly,  order  the  property  to  be  delivered  to 
the  possession  of  the  trustee.  If  the  State  court  holds  and  adjudges  the  lien 
■of  the  plaintiff  to  be  valid,  it  would,  upon  the  proper  showing,  also  recognize 
the  title  and  rights  of  the  trustee  subject  to  the  lien  of  the  plaintiff  and  would 
enforce  the  same  according  to  the  true  intent  and  meaning  of  the  Bankrupt  Act. 
In  some  of  the  discussions  had  upon  this  general  subject,  it  seems  to  be  as- 
■  sumed  that  the;  State  courts  cannot  aid  in  carrying  out  the  general  provisions 
•of  the  Bankrupt  Act,  and  that  the  trustee  can  only  appeal  to  the  courts  of  bank- 
ruptcy when  seeking  to  secure  a  disposition  of  a  bankrupt's  estate  under  tha^t 
act;  but  this  is  a  mistaken  view  of  the  law.  The  State  courts,  in  all  proceedings 
pending  b'efore  them,  have  the  right  to  apply  and  enforce  the  provisions  of  the 
Bankrupt  Act  m  the  determination  of  the  .questions  at  issue  before  them,  and 
can  give  full  protection  to  the  rights  of  the  trustee.  The  Bankrupt  Act  is  the 
law  ,of  the  land,  and  the  '^tzXe.  Courts  have  full  right  to  enforce  its  mandates 
in  all  proceedings  properly  before  them.     Of  course,  it  is  not  meant  by  this 

57.  Instance,  Breckons  v.  Snyder,  15  A.  B.  R.  112,  211  Penn.  St.  176;  Law- 
rence V.  Lowrie,  13  A.  B.  R.  297,  133  Fed.  995  (D.  C.  Penn.);  Pond  Trustee  v. 
N.  Y.  Exch.  Bk.,  13  A.  B.  R.  343,  124  Fed.  991  (D.  C.  N.  Y.). 

58.  See  ante,  §  1653. 

59.  Small  v.  Muller,  8  A.  B.  R.  449,  67  N.  Y.  App.  Div.  143;  Mueller  v.  Bruss, 
8  A.  B.  R.  445,  112  Wis.  406;  Heath  v.  Shaffer,  2  A.  B.  R.  102,  93  Fed.  647  (D.  C. 
Iowa);  Andrews  v.  Mather,  9  A.  B.  R.  301,  134  Ala.  358;  Silberstein  v.  Stahl,  J 
A.  B.  R.  626  (N.  Y.  Sup.  Ct.) ;  Sheldon  v.  Parker,  11  A.  B.  R.  170,  66  Neb.  610; 
impliedly,  Breckons  v.  Snyder,  15  A.  B.  R.  112,  211  Penn.  St.  176. 

60.  Carling  v.  Seymour  L'b'r  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.); 
Saviners  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432.  In  re  Lesser,  3  A.  B, 
R.  823,  110  Fed.  439  (D.  C.  N.  Y.,  reversed  on  other  grounds) :  "The  obligations 
of  the  Bankruptcy  Act  are  as  binding  upon  that  court  as  upon  this."  See  ante, 
§  1597. 
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that  a  State  court  can  adjudge  a  person  to  be  bankrupt,  or  grant  him  a  dis- 
charge, or  control  the  distribution  of  the  bankrupt's  estate;  but  what  is  meant 
is  that  in  all  suits  pending  before  them,  wherein  may  be  involved  a  contest  be- 
tween the  trustee  and  a  third  party,  which  depends,  in  whole  or  in  part,  upon 
the  provisions  of  the  Bankrupt  Act,  the  !3tate  Court  must  of  necessity  haye  full 
i-ight  and  jurisdiction  to  apply  and  enforce  the  provisions  of  the  Bankrupt  Act, 
not  only  in  deciding  the  question  of  right  at  issue,  but  in  securing  to  the  parties 
the  proper  protection  accorded  to  them  under  the  act.'' 

The  conferring  of  jurisdiction  upon  State  Courts  over  federal  bankruptcy 
■questions  is  constitutional. "^  And  where  the  trustee  thus  resorts  to  the 
State  Courts  to  recover  property  he  is  entitled  to  all  remedies  and  relief 
■that  Vifould  be  afforded  any  other  party  litigant  under  the  same  facts.'^^ 

Bindseil  v.  vSmith,  5  A.  B.  R.  .40  (N.  J.  Ch.  App.  &  Err.):  "The  appellant 
•further  insists  that,  as  fraud  in  the  transfer  is  not  alleged,  but  merely  illegality 
under  the  Bankrupt  Act,  a  court  of  equity  has  no  jurisdiction  by  common  law, 
-and  such  jurisdiction  cannot  be  conferred  on  a  State  court  by  a  Federal  statute. 
Conceding  that  our  own  laws  must  point  out  which  of  our  own  courts  is  com- 
petent to  afford  a  remedy  in  sucl\  cases,  we  think  the  relief  prayed  is  properly 
:SOUght  in  the  Court  of  Chancery.  The  complainant  seeks  to  compel  the  de- 
fendant to  transfer  the  legal  title  of  certain  choses  in  action,  which  he  now 
holds.  Such  a  transfer  requires  the  execution  of  a  written  instrument  by  the 
•defendant  for  obtaining  which  the  procedure  in  equity  is  more  adapted  than 
that  in  the  courts  of  law.  A  judgment  against  the  defendant  for  damages  would 
-not  be  an  adequate  remedy  for  the  loss  of  claims  against  other  persons,  one  of 
-which  is  secured  also  by  a  Hen  on  lands.  The  jurisdiction  of  a  court  of  equity 
to  decree  the  transfer  of  such  writings  is  clear." 

And,  on  the  other  hand,  where  the  trustee  thus  resorts  to  the  State 
■court  he  is  bound,  as  res  adjudicata,  by  the  final  determination  of  the 
State  Court.«3 

§  1688.  But  by  Amendment  of  1903  Jurisdiction  Conferred  Also 
in  Certain  Cases  upon  Bankruptcy  Courts. — By  the  Amendment  of 
1903  to  §§  23  (b)  and  70  (e)  jurisdiction  was  conferred  also  in  certain  cases 
upon  the  bankruptcy  courts  where  formerly  lacking.  Section^  60,  subdi- 
vision (b),  and  §  67,  subdivision  (e),  expressly  referred  to  in  the  Amend- 
ment to  §  23  (b),  are  the  sections  relating  to  the  recovery  of  property 
preferentially  and  fraudulently  conveyed,  respectively,  within  the  four 
■months  preceding  the  bankruptcy,  whilst  §  70  (a)  provides  that  the  trustee 
may  avoid  any  transfer  which  any  creditor  might  have  avoided  had  not 
bankruptcy  intervened;  and  all  these  sections,  as  separately  amended, 
contain  similar  provisions  that  "For  the  purpose  of  such  recovery  any 
■court  of  bankruptcy  as  hereinbefore  defined,  and  any  state  court  which 
•v.-ould  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have 

61.  French  v.  Smith,  4  A.  B.  R.  785  (Minn.  Sup.  Ct.). 

62.  Sheldon  v.  Parker,  11  A.  B.  R.  152,  66  Neb.  610. 

63.  In  re  Reynolds,  13  A.  B.  R.  248,  133  Fed.  384  (D.  C.  Mont.). 
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concurrent  jurisdiction,"  although  only  §  60  (b)  and  §  67  (e)  are  expressly 
meritioned  again,  in  the  Amendment  to  §  23  (b).®* 

§  1689.  Cases  under  §  70  (e)  Included  Though  Not  Expressly 
Mentioned  in  §  23  (b). — In  amending  §  23  (b)  granting  jurisdiction  to 
the  bankruptcy  court  over  adverse  claimants  in  certain  cases.  Congress, 
by  obvious  inadvertence,  failed  to  include  eases  arising  under  §  70  (e). 
And  it  has  been  denied  in  some  cases  that  the  Amendment  of  1903  to  §  70 
(e)  operates  to  give  to  the  federal  courts  jurisdiction,  without  consent,  to 
entertain  suits  by  trustees  in  bankruptcy  to  set  aside  any  transfer  which 
any  creditor  might  have  set  aside  other  than  fraudulent  or  preferential 
transfers,  inasmuch  as  §  23  (b)  does  not  include  it.^^ 

Obiter,  Ryttenberg  v.  Schefer,  11  A.  B.  R.  653,, 658,  131  Fed.  313,  (D.  C.  N. 
Y.):  "It  may  be  suggested  that  if  the  plaintiff  cannot  recover  on  the  grounds 
of  a  preference  or  a  fraudulent  transfer  this  court  has  no  jurisdiction." 

But  the  construction  adopted  by  these  cases  would  render  senseless  the 
addition  of  the  words  to  §  70  (e)  : 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  prop- 
erty so  transferred,  or  its  value,  from  the  person  to  v/hom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prioj:  to  the  date  of  the  adjudication. 
Such  property  may  be  recovered  or  its  \'alue  collected  from  whomsoever  may 
have  received  it,- except  a  bona  fide  holder. 

"For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdiction.'' 

For  even  before  the  Amendinent  the  bankruptcy  court  already  had  such 
jurisdiction  by  consent. 

The  true  rule  is  that  laid  dovvfn  above  in  the  main  proposition,  that  cases 
under  §  70  (e)  are  also  included. 

Hurley  v.  Devlin,  17  A.  B.  R.  7ST,  1-19  Fed;  263  (D.  C.  Kas.) :  "This  identical 
question  received  the  consideration  of  the  distinguished  district  Judge  for  the 
Eastern  District  of  Missouri  in  Gregory  v.  Atkinson  (D.  C),  11  A.  B.  R.  495, 
127  Fed.  183,  in  which  r^se  tne  jurisdiction  of  the  court  was  denied,  the  reason- 
ihg  there  emploj'ed  being  that  the  whole  Act  must  be  so  construed  as  to  give 
effect,  if  possible,  to  each  of  its  parts,  and  as  the  Congress  has  had  the  whole 
-Act  under  consideration  v<-hen  engaged  in  the  determination  of  wjiat  amend- 
ments should  be  made  thereto,  and  as  it  expressly  excepted  the  provisions  of 
subdivision  'b'  of  §  60  and  subdivision  'e'  of  §  67  from  the  operation  of  the 
general  provisions  of  subdivision  'b'  of  §  23  of  the  Act,  and  did  not  except 
subdivision  'e'  of  §  70,  under  which  thJs  suit  is  brought,  therefore  that  sub- 
division, as  amended,  should  be  so  construed  as  to  confer  full  jurisdiction  on 
this  court  over  the  subject  matter  of  this  suit,  to  be  exercised,  however,  only  on 
consent  to  jurisdiction  of  the  person  of  the  defendant  being  given  by  her.  This 
is  also  the  argument  employed  by  solicitors  for  defendant  in  support  of  her  plea. 

64    Hurley  v.  Devlin,  17  A.  B.  R.  793,  149  Fed.  368  (D.  C.  Kans.). 
65.    Gregory  v.  Atkinson,  11  A.  B.  R.  495,  127  Fed.  183   (D.  C.  Mo.). 
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"I  fully  recognize  the  rule  of  construction  which  requires  an  act  to  be  con- 
sidered as  an  entirety,  complete  in  all  its  parts,  so  that,  if  possible,  effect  may 
be  given  to  each  of  its  separate  sections  or  parts.  I  also  recognize  the  force 
of  the  argument  made  in  support  of  the  construction  claimed,  but  from  a  care- 
ful study  of  the  original  Act,  the  amendments  made  thereto,  and  the  decisions 
of  the  Supreme  Court  which  led  to  the  adoption  by  Congress  of  the  amend- 
ments made,  I  must  decline  to  accept  the  views  stated;  and  for  these  reasons: 

"First.  This  construction  would  amount  to  the  absolute  nullification  of  the 
amendment  made  to  subdivision  'e'  of  §  70  of  the  Act  now  under  consideration, 
and  leave  it  standing  precisely  as  it  did  prior  to  the  attempted  amendment,  for 
it  cannot  be  doubted  this  suit  might,  with  the  consent  of  the  defendant,  have 
been  brought  and  prosecuted  in  this  court  before  the  Act  was  amended.  This 
was  the  identical  question  submitted  to  and  settled  by  the  Supreme  Court  in 
Bardes  v.  Hawarden  Bank,  supra.  Hence  it  should  not  be  thought  the  Congress 
intended  to  do  an  entirely  useless  thing  in  its  attempt  to  amend  the  subdivision 
of  §  70  in  question  (Conger  v.  Kennedy,  26  Can.  Sup.  Ct.  404),  and  such  con- 
clusion does  violence  to  the  very  rule  of  construction  for  which  defendant's  so- 
licitors contend  with  so  much  insistence.     *     *    * 

"The  provisions  of  this  subdivision  of  §  70,  it  is  true,  is  not  expressly  ex- 
cepted_  from  the  operation  of  the  general  provisions  found  in  subdivision  'b'  of 
§  33  of  the  Act,  but,  in  my  judgment,  it  is  excepted  by  such  necessary  implica- 
tion as  to  render  the  construction  here  given  absolutely  imperative." 

§  1690.  Plenary  Suits  against  "Adverse  Claimants"  in  Bankruptcy 
Courts. — Plenary  suits  against  adverse  claimants,  then,  can  also 
be  brought  in  bankruptcy  courts,  that  is  to  say,  in  the  district 
courts  of  the  United  States  sitting  in  bankruptcy,  whenever  the 
trustee  is  attempting  therein  to  set  aside,  1st,  a  preference  ;*8  or 
2nd,  a  fraudulent  transfer  made  within  the  four  months  preceding 
the  bankruptcy;^''  or  3rd,  is  attempting  to  set  aside  any  transfer 
that  a  creditor  might  have  set  aside  had  there  been  no  bank- 
luptcy.** 

66.  Delta  Nat.  Bk.  v.  Easterbrook,  13  A.  B.  R.  338,  133  Fed.  531  (C.  C.  A. 
Tex.).     Obiter,  Off  v.  Hakes,  15  A.  B.  R.  700  (C.  C.  A.  Ills.). 

67.  McNulty  v.  Feingold,  12  A.  B.  R.  338,  139  Fed.  1001  (D.  C.  Penn.) :  The 
court  held,  in  this  case  that  under  §  67  (e)  as  amended  in  1903,  a  trustee  in 
bankruptcy  might  maintain  in  a  United  States  District  Court  a  suit  in  equity, 
for  an  accounting  of  money  collected  by  defendants  upon  accounts  fraudulently 
assigned  to  them  by  the  bankrupts,  though  the  face  value  of  such  accounts  were 
known  to  the  complainants. 

68.  Johnston  v.  Forsyth  Mercantile  Co.,  11  A.  B.  R.  669,  137  Fed.  845  (D.  C, 
Ga.) :  "Jurisdiction  is  concurrent  with  that  of  the  State  court  and  is  here  in- 
voked to  set  aside  a  transfer  on  the  part  of  an  insolvent  debtor,  which  it  is 
alleged  is  declared  to  be  null  and  void,  as  again.=it  the  creditors  of  such  debtor, 
by  the  law  of  the  State.  The  amendment  expressly  confers  jurisdiction  by  the 
proceedings  in  equity  in  a  District  Court  to  set  aside  such  conveya'nces." 

Jurisdiction  Where  Transfer  after  as  Well  as  before  Filing  of  Petition. — The 
bankruptcy  cou«-t  has  jurisdiction  in  a  plenary  suit,  independently  brought,  to  re- 
cover property  transferred  after  as  well  as  before  the  filing  of  the  petition  and 
even  where  possession  has  been  obtained  by  the  adverse  claimant  from  the 
bankruptcy  receiver  or  trustee  himself,  Whitney  v.  Wenman,  14  A.  B.  R.  45,  19« 
U.  S.  539. 

Jurisdiction  Where  Property  Surrendered  by  Bankruptcy  Receiver  without 
Authority. — Thus,  it  has  jurisdiction  in  a  plenary  suit,  to  recover  from  an  ad- 
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Horskins  v.  Sanderson,  13  A.  B.  R.  102,  132  Fed.  415  (D.  C.  Vt.) :  "Jurisdic- 
tion over  the  subject  matter  seems  to  be  given  to  this  court  as  a  court  of  bank- 
ruptcy by  the  amendments  of  1903  to  the  Bankruptcy  law.  it  extends  by  the 
amendment  of  §  70  (e)  *  *  *  to  the  recovery  of  any  property  from  any 
transfer  which  any  creditor  might  have  avoided;  by  that  of  §  OCb  *  *  *  {q 
the  recovery  ot  unlawful  preferences;  and  by  that  of  §  C7e  *  *  *  tg  the 
recovery  of  property  conveyed  or  transferred  within  the  four  months." 

§  1691.  Plenary  Suits  by  Trustees  Not  "Proceedings  in  Bank- 
ruptcy," but  "Controversies." — Plenary  suits  by  trustees  are  not  "pro- 
ceedings in  bankruptcy,"  buti  are  "controversies"  arising  out  of  bankruptcy 
proceedings.*'^ 

§  1692.  But  When  Not  to  Be  Brought  in  Bankruptcy  Court.— But 
when  the  adverse  claim  is  not  by  way  of  a  preference,  nor  by  way 
of  a  fraudulent  transfer  made  within  the  four  months  preceding  the 
bankruptcy,  nor  by  way  of  a  transfer  by  the  bankrupt  that  would 
have  been  voidable  at  the  suit  of  some  creditor  had  there. been 
no  bankruptcy,  the  suit  for  recovery  cannot  be  brought  in  the  bank- 
ruptcy court,  at  all,  unless  by  consent  of  the  adverse  claimant  so 
in  possession  or  unless  possession  has  been  obtained  by  him  after 
bankruptcy  from  an  officer  of  the  bankruptcy  court  himself;  but 
such  suit  must  be  brought  in  the  state  court  or    (where  facts  exist, 

verse  claimant  property  surrendered  to  him  by  its  own  receiver  (and.  probably 
also  even  if  surrendered  by  the  trustee)  without  authority  of  court  and  perhaps 
for  other  reasons,  Whitney  v.  Wenman,  14  A.  B.  R.  45,  198  U.  S.  539;  but  it  has 
been  held,  that  the  bankruptcy  court  has  not  jurisdiction  to  do 'so  by  summary 
process  in  a  case  where  the  receiver  was  persuaded  to  surrender  property, 
voluntarily  to  an  adverse  claimant,  Moore  v.  Hinds,  14  A.  B.  R.  1  (C.  C.  A. 
Tenn.,  reversing  Leeds  Woolen  Mills,  12  A.  B.  R.  136,  129  Fed.  922). 

But  that  this  is  doubtful,  see  suggestive  qusere,  Whitney  v.  Wenman,  14  A  B. 
R.  45,  198  U.  S.  539. 

And  certainly,  such  would  be  the  rule  if  the  surrender  were  procured  col- 
lusively. 

Query:  Whether  Where  Summary  Jurisdiction  Exists,  Plenary  Jurisdiction 
Also  jL'Jxists. — Probably  it  is  the  rule  that  wherever  summary  jurisdiction  would 
exist  in  the  bankruptcy  court  plenary  jurisdiction,  a  fortiori,  would  also  exist. 
Compare  tenor  of  court's  opinion,  Whitney  v.  Wenman,  14  A.  B.  R.  45,  198  U. 
S.  539.  Also,  compare  general  tenor  of  the  court's  decision  in  Ryttenberg  v 
Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.). 

Trustee  Not  Confined  to  Suing  in  Own  District  Court. — The  trustee  is  not 
confined  to  suing  in  the  same  district  court  wherein  the  bankruptcy  proceedings 
themselves  are  pending:  he  may  p-o  into  districts  and  sue  there,  if  jurisdiction 
otherwise  exists.     Lawrence  v.  Lowrie,  13  A.  B.  R.  297  (D.  C.  Penn.). 

Nonresident  Protected  from  Service  of  Summons  While  in  Attendance  at 
Bankruptcy  Court  in  Support  of  His  Claim. — A  nonresident  is  protected  from 
the  service  of  summo-ns  upon  him  in  a  suit  brought  by  the  trustee  against  him, 
vvhile  he  is  in  attendance  at  the  bankruptcy  court  in  support  of  his  claim  as 
creditor.     Morrow  v.  Dudley  &  Co.,  16  A.  B.  R.  459  (D.  C.  Penn.). 

69.  McNulty  v.  Feingold.  12  A.  B.  R.  338,  129  Fed.  1901  (D.  C.  Penn.);  Delta 
Nat'l  Bk.  V.  Easterbrook,  13  A.  B.  R.  33S,  133  Fed.  521  (C.  C.  A.  Tex.);  Stelling 
V.  Jones  Lumber  Co.,  8  A.  B,  R.'  521,  116  Fed.  261  (C.  C.  A.  Wis,);  Boonville 
Nat'l  Bk.  V.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.).  Compare,  Banl 
V.  Title  &  Trust  Co.,  14  A.  B.  R.  183,  198  U.  S.  280.  See  post,  "Appeals  and 
Error,"  §§  2874,  2927. 
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by  way  of  diversity  of  citizenship,  etc.,  that  would  have  operated, 
in  case  bankruptcy  had  not  intervened,  to  confer  jurisdiction) 
may  be  brought  in  the  United  States  Circuit  court. '^'^ 

Thus,  the  title  to  property  in  the  possession  of  an  adverse  claimant  al- 
Itged  to  have  been  sold  to  him  before  the  bankruptcy  may  not  be  tried  out 
in  the  bankruptcy  court ;  but,  when  the  purchaser  comes  into  the  bankruptcy 
proceedings  to  present  his  claim,  it  may  be  diminished,  or  denied  participa- 
tion in  dividends.^  ^  Thus,  the  owner  of  property  holding  a  fund,  or  owing 
money,  on  a  building  contract  subject  to  mechanics'  or"  subcontractors' 
liens,  may  not  be  sued  in  thp  bankruptcy  court.''^  Thus,  also,  one  who  has 
seized  the  bankrujit's  property  wrongfully  may  not  be  sued  by  the  trustee 
in  the  District  Court  of  the  United  States  for  its  recovery,  unless  the  seizure 
was  made  within  four  months  before  the  bankruptcy  and  was  made  by  legal 
proceedihgs,  or  unless  it  amounted  to  a  voidable  preference.  Nor  may  a 
suit  be  brought  there  against  one  who  has  obtained  goods  from  the  bank- 
ruptcy court,  unless  by  his  own  consent  to  the  jurisdiction,  for  his  case  does 
not  come  within  any  of  the  exceptions  of  the  Statute :  It  is  noi  a  case  of 
fraudulent  conveyance  within  four  months,  nor  a  voidable  preference,  nor 
is  it  the  result  of  a  "transfer"  by  the  bankrupt  voidable  by  creditors.  Nor 
may  trust  prof)erty  belonging  to  the  banivrupt,  but  never  in  his  possession, 
■Ror  "transferred"  by  him,  be  reached  in  the  federal  courts. 

§  1693.  Third  Parties  Not  to  Resort  to  Bankruptcy  Court  Where 
ITeither  Property  in  Its  Custody  nor  Either  Party,  Party  to  Bank- 
ruptcy Proceedings. — Nor  may  third  parties  resort  to  the  bankruptcy 
court  to  litigate  their  rights  there,  where  neither  the  bankruptcy  court  has 
■custody  of  the  property,  nor  either  of  the  parties  was  a  party  to  the  pro- 
■ceedings  in  bankruptcy  ;'3  nor  any  property  is  recoverable  by  general 
creditors.'^* 

§  1694.  Actions  in  Personam  for  Debts  Not  to  Be  Brought  in  Bank- 
ruptcy Courts. — Likewise,  actions  for  merely  money  judgments  or 
for  other  relief  in  personam,  where  the  courts  do  not  attempt  to 
recover  any  property  transferred  by  the  bankrupt,  nor  its  value, 
but  merely  to  render  judgment  in  personam  f»r  a  debt  or  other  ob- 
ligation not  arising  from  a  transfer  by  the  bankrupt,  or  to  order 

70.  Apparently,  Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  103,  198  U.  S.  380  (re- 
yersing  11  A.  B.  R.  79).  See  cases  among  those  cited  under  main  proposition 
of  this  chapter,  ante,  §  1652,  et  seq. 

71.  In  re  Flynn  &  Co.,  11  A.  B.  R.  318,  136  Fed.  432  (D.  C.  N.  Car.). 

72.  Compare,  inferentially,  although  before  the  Amendment,  1903,  In  re 
■Greater  Am.  Exposition,  4  A.  B.  R.  486,  103  Fed.  986  (C.  C.  A.  Tenn.).  Ante, 
§  1682. 

73.  Henrie  v.  Henderson,  16  A.  B.  R.  621,  145  Fed.  316  (C.  C.  A.  W.  Va.,  re- 
versing In  re  Henderson,  15  A.  B.  R.  760).     See  post,  §  1700. 

74.  And  only  Trustee,  not  creditors,  may  bring  the  plenary  action  in  Bank- 
Tuptcy  Court.    See  post,  §§  1716  and  1718. 
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specific  performance  of  some  contract  or  duty,  may  only  be  insti- 
tuted against  a  debtor,  or  other  third  party,  in  the  court  in  which 
the  bankrupt  himself,  or  his  creditors  had  there  been  no  bank- 
ruptcy, might  have  instituted  them,  and  may  not  (except  by  con- 
sent) be  instituted  in  the  bankruptcy  court.'^s 

Bush  V.  Elliott,  15  A.  B.  R.  565,  202  U.  S.  477:  "The  excepted  suits,  for  the 
recovery  of  property,  covered  by  the  Amendment  of  1903,  pertain  to  actions  to- 
recover  property  conveyed  by  the  bankrupt  in  fraud  of  the  Act  and  do  not 
concern  actions  of  the  character  now  under  consideration.  *  *  *  to  recover 
certain  sums  of  money  alleged  to  have  been  lent  by  the  bankrupts  for  goods 
sold  and  delivered  to  the  defendant  and  upon  an  account  stated  and  for  money 
paid  for  them  by  the  bankrupt." 

Hinds  V.  Moore,  14  A.  B.  R.  1,  134  Fed.  221  (C.  C.  A.  Tenn.,  reversing  In  re 
Leeds  Woolen  Mills  Co.,  12  A.  B.  A.  136,  129  Fed.  922):  "The  case  is  distin- 
guishable in  its  facts  and  upon  principle  from  White  v.  Schloerb'.  There 
,has  been  no  use  of  the  writ  of  another  court.  There  has  been  no  taking 
by  force  or  fraud.  Neither  is  it  possible  to  restore  the  goods  themselves.- 
to  the  custody  of  the  court.  A  money  judgment  for  the  value  of  the  goods 
is  the  relief  sought,  and  the  only  relief  possible.  To  obtain  that  relief,  the 
trustee  concedes  that  the  question  of  title  and  value  must  be  tried  out 
under  a  rule  to  show  cause,  *  *  *  Confining  ourselves  to  the  case  before 
us,  we  think  the  bankrupt  court  did  not  have  jurisdiction  to  require  the  ap- 
pellant to  show  cause  why  he  should  not  pay  to  the  bankrupt's  estate  the  value 
of  the  goods  so  voluntarily  surrendered  by  the  referee  to  him.  The  court,  hav- 
mg  voluntarily  parted  with  the  custody  of  the,  goods,  has  not  the  jurisdiction, 
to  proceed  summarily  for  their  value. 

§  1695.  No  Plenary  Suits  before  Referee. — Plenary  suits  in  no  event 
can  be  brought  in  the  referee's  court  ;''^  for  the  referee,  though  included' 
v/ihin  the  term  "the  court"  by  clause  7  of  §  1  of  the  Act,  has  not  the  ma- 
chinery at  his  disposal  for  the  conduction  of  a  plenary  suit,  with  its  re- 
quirement of  formal  service  of  process,  rule  days,  pleadings,  trial  and  ver- 

75.  Also,  see  instances  among  cases  cited  under  the  main  proposition  of  this, 
chapter,  ante,  §  1652,  ef  seq. 

Only  in  Cases  Where  Bankruptcy  Occurred  Since  Amendment. — And  such 
plenary  suits  cannot  be  brought  in  any  case  in  the  District  Court  of  the  United 
States  unless  they  grow  out  of  bankruptcy  proceedings  which  were  instituted 
after  the  amendatory  Act  of  1903  took  effect.  That  amendment  was  not  retro- 
active. In  re  Hartman,  10  A.  B.  R.  387,  121  Fed.  940  (D.  C.  Mass.).  Contra, 
Pond  V.  N.  Y.  Exch.  Bk.,  10  A.  B.  R.  343,  124  Fed.  992  (D.  C.  N.  Y.). 

76.  Horskins  v.  Sanderson,  13  A.  B.  R.  102,  132  Fed.  415  (D.  C.  Vt.) ;  In  re 
Grabs,  1  A.  B.  R.  465  (Ref.  Ohio);  In  re  Scherber,  12  A.  B.  R.  616,  131  Fed.  121 
(D.  C.  Mass.);  In  re  Cohn,  3  A.  B.  R.  431,  9S  Fed.  75  (D.  C.  N.  Y.). 

Contra,  In  re  Shults  &  Marks,  11  A.  B.  R.  690  (Ref.  N.  Y.) :  The  referee  in 
this  case  lays  stress  on  the  fact  that  "the  case"  was  referred  to  him.  The  case 
referred  to  him,  however,  was  not  the  independent  suit  of  the  trustee  against 
the  alleged  preferential  or  fraudulent  transferee  but  the  bankruptcy  proceed- 
ings themselves.  AH  questions  relating  to  the  property  actually  or  construe-' 
tively  in  the  custody  of  the  court  are  within  the  referee's  jurisdiction:  questions 
relating  to  other  property  are  n.ot.  Thus,  property  in  the  possession  of  a  mere 
agent  or  one  not  claiming  to  hold  beneficial  interest  therein,  is  not  adversely 
held,  and  so  the  referee's  iurisdiction  extends  to  such  property. 

Compare.  In  re  Steuer.  5  A.  B.  R.  209,  104  Fed.  976  (D.  C.  Mass.).     QuJEre.  In. 
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diets.  A  plenary  suit  brought  by  a  trustee  in  bankruptcy  is,  as  we  have 
above  seen,  not  a  bankruptcy  proceeding  nor  a  proceeding  in  bankruptcy, 
although  it  is  an  action  or  a  proceeding  growing  out  of  a  bankruptcy  pro- 
■ceeding.  Referees  seem  to  be  restricted  in  their  jurisdiction  to  purely  bank- 
ruptcy proceedings,  and  also  to  such  controversies  arising  out  of  bafikruptcy 
proceedings  as  concern  property  within  the  possession  or  control  of  the 
tiankruptcy  court. 

But,  undoubtedly,  if  the  property  involved  is  placed  within  the  control 
of  the  bankruptcy  court,  the  referee  has  jurisdiction  to  try  out  its  title 
and  the  rights  of  lienholders  and  others  in  it. 


Jurisdiction  by  .Consent. 

§  1696.  Jurisdiction  by  Consent. — Jurisdiction  may  be  conferred 
on  the  bankruptcy  court  by  the  defendant's  consent  in  cases 
wherein  otherwise  it  has  no  jurisdiction,  and  if  adverse  claimants 
in  possession  of  the  property  who  would  otherwise  not  be  within 
the  jurisdiction  of  the  bankruptcy  court,  nevertheless  voluntarily 
surrender  custody  of  the  property,  or  consent  to  the  jurisdiction 
of  the  bankruptcy  court,  then  the  question  of  ownership  and  all 
other  questions  in  relation  thereto,  as,  for  instance,  the  extent, 
validity  and  priority  of  liens  upon  and  interests  in  the  property, 
may  be  tried  out  in  the  bankruptcy  proceedings.^^ 

re  Goldberg,  1  A.  B.  R.  385  (Ref.  Utah).  But  compare,  where  no  objection  to 
jurisdiction  is  made,  obiter,  In  re  Scherber,  12  A.  B.  R.  616,  131  F^ed.  121  (D. 
€.  N.  Y.). 

Lack  of  Referee's  Original  Jurisdiction,  Cured  by  Appeal  without  Ori|rin9d 
Objection. — And  one  case  has  held  that  where  the  jurisdiction  of  the  referee 
was  not  objected  to  and  the  summary  petition  contained  all  the  substantial  alle- 
gations of  a  bill  in  equity,  the  judge  on  appeal  had  jurisdiction  to  order  the 
return  of  the  preference  involved,  whether  the  referee  originally  had  jurisdiction 
or  not.  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976  (D.  C.  Mass.).  But  compare, 
In  re  Scherber,  12  A.  B.  R.  616,  131  Fed.  121. 

77.  Bankr.  Act.  §  23  (b).  Obiter,  Bryan  v.  Bernheimer,  5  A.  B.  R.  631,  181 
U.  S.  188.     In  re  Hadden-Rodee  Co.,  13  A.  B.  R.  604,  125  Fed.  886  (D.  C.  Wis.). 

In  re,  Hymes  Buggy  &  Implement  Co.,  12  A.  B.  R.  477,  130  Fed.  977  (D.  C. 
Mo.),  which  was  a  case  of  voluntary  surrender  by  a  sheriff  to  the  receiver  in 
bankruptcy,  the  court  holding  that  thereby  the  State  Court  was  divested  of 
jurisdiction  and  the  bankruptcy  court  invested  therewith. 

In  re  Antigo  Screen  Door  Co.,  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A.  Wis.); 
In  re  Riker,  5  A.  B.  R.  720,  107  Fed.  96  (C.  C.  A.  N.  Y.).  Qbiter,  Ryttenberg 
f.  Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.) :  This  case  is  obiter,  for 
the  fund  already  was  in  the  trustee's  hands  and  thus  in  the  custody  of  the  court. 

Obiter,  In  re  Fowler,  1  A.  B.  R.  662,  93  Fed.  417  (Ref.  Conn.);  In  re  Roch- 
ford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.);  In  re  Steuer,  5  A.  B.  R. 
209,  104  Fed.  976  (D.  C.  Mass.);  In  re  Kolin,  13  A.  B.  R.  531,  134  Fed.  557  (C. 
•C.  A.  Ills.). 

Inferentially  (possession  not  being  in  the  adverse  claimant),  Chauncey  v. 
Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1,  3  (C.  C.  A.  Ark.,  affirming  In  re  Mat- 
thews, 6  A.  B.  R.  96,  109  Fed.  603). 

Stelling  V.  Jones  Lbr.  Co.,  8  A.  B.  R.  521,  116  Fed.  261  (C.  C.  A.  Wis.),  which 
was  a  case  of  disputed  possession  and  disputed  title. 

Boonville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.t ; 
Phillips  V.  Turner,  8  A.  B.  R.  171,  114  Fed.  726  (C.  C.  A.  Miss.);  obiter.  In  re 
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Obiter,  Bardes  v.  Bank,  4  A.  B.  R.  163,  178  U.  S.  524:  "On  the  contrary, 
Congress,  by  the  second  clause  of  §  23  of  the  present  Bankrupt  Act,  appears  to 
this  court  to  have  clearly  manifested  its  intention  that  controversies,  not  strictly 
or  properly  part  of  the  proceedings  in  bankruptcy,  but  independent ,  suits 
brought  by  trustees  in  bankruptcy  to  assert  a  title  to  money  or  property  as 
;issets  of  the  bankrupt  against  strangers  to  those  proceedings,  should  not  come 
within  the  jurisdiction  of  the  District  Courts  of  the  United  States,  'unless  by 
consent  of  the  proposed  defendant,'  of  which  there  is  no  pretence  in  this  case." 

In  re  Blake,  17  A.  B.  R.  668,  150  Fed.  279  (C.  C.  A.  Mo.) :  "A  court  of  bank- 
ruptcy may  acquire  by  consent  of  all  the  parties  in  interest  jurisdiction  to  de- 
termine a  controversy  between  the  trustee  and  an  adverse  claimant  concerning 
an  indebtedness  of  a  third  party  and  the  lawful  power  to  adjudicate  all  the 
claims  of  the  parties  thereto  and  to  enforce  their  rights  against  each  other  by 
decree  and  e  cecution." 

In  re  Connolly,  3  A.  B.  R.  842,  100  Fed.  620  (D.  C.  Penn.) :  "Such  conduct 
is  certainly  'consent;'  and,  while  it  is  usually  true  that  consent  cannot  give 
jurisdiction,  this  is  not  universally  true.  The  rule  has  no'  application  when  a 
statute  clearly  implies,  as  does  section  23,  that  the  jurisdiction  of  a  certain- 
class  of  controversies  may  be  given  by  consent,  for,  in  such  event,  to  apply  the 
rule  would  be  to  make  the  statute  of  no  eflfect." 

In  re  Emrich,  4  A.  B.  R.  89,  101  Fed.  231  (D.  C.  Penn.):  "But  in  this  case 
the  license  involved  was  already  in  the  custody  of  the  bankruptcy  court." 

Thus,  consent  may  confer  jurisdiction  over  a  fund  in  the  owner's  hands 
stibject  to  mechanic's  Hens;''^  and  over  a  fund  in  a  trustee's  or  a  stake- 
holder's hand. 

Thus,  also,  where  the  ownership  of  a  fund  or  debt  is  in  dispute  be- 
tween the  trustee  and  a  third  party,  if  the  holder  of  the  fund  or  the  debtor 

Andre,  13  A.  B.  R.  133,  68  C.  C.  A.  374  (C.  C.  A.  N.  Y.);  inferentially,  In  re 
Bender,  5  A.  B.  R.  632,  106  Fed.  873  (D.  C.  Ark.) ;  In  re  Porterfield,  15  A.  B.  R. 
11,  138  Fed.  192  (D.  C.  Va.). 

Instance,  In  re  Rosenberg,  8  A.  B.  R.  624,  116  Fed.  402  (D.  C.  Penn.),  which 
was  a  case  of  an  adverse  claimant  consenting  and  afterwards  himself  becoming, 
bankrupt:  his  trustee  was  held  bound  by  his  consent,  as  well  as  that,  both  being 
in   bankruptcy,    the   bankruptcy    court    acquires    complete    jurisdiction    anyway. 

But  Not  on  U.  S.  Circuit  Court. — But  consent  will,  not  confer  jurisdiction  on 
the  U.  S.  Circuit  Court,  unless  that  court  has  jurisdiction  over  the  subject  matter 
as  well.  But  see  contra.  In  re  Seebold,  5  A.  B.  R.  358,  105  Fed.  910  (C.  C.  A. 
La.). 

78.  In  re  Huston,  7  A.  B.  R.  93  (Ref.  N.  Y.).  Obiter,  inferentially.  In  re 
Adamo,  18  A.  B.  R.  181,  151  Fed.  716  (D.  C.  N.  Y.). 

Compare,  In  re  Girissler,  13  A.  B.  R.  519,  136  Fed.  754  (C.  C.  A.  N.  Y.),  where 
the  court  inferentially  holds  that  where  the  contractor  (not  the  owner)  is  the 
bankrupt,  the  State  Court  is  the  proper  Forum.  See  owner  as  adverse  claimant, 
ante,  %  1683. 

Dispute  as  to  Actual  Possession;  Also  as  to  Consent.— The  determination  of 
the  question  of  fact  as  to  whether  there  was  actually  possession  or  actually 
consent  decided  on  a  conflict  of  evidence  will  not  be  disturbed  on  review.  In  re 
Kolin,  13  A.  B.  R.  531,  134  Fed.  557   (C.  C.  A.  Ills.). 

Garnishee  on  Own  Motion  Paying  Exempt  Wages  into  Court. — A  garnishee, 
on  its  own  petition  has  been  permitted  to  pay  into  the  bankruptcy  court  exempt 
wages,  although  the  State  Ceurt  had  already  rendered  judgment  therefor  against 
the  garnishee,  and  although  the  judgment  creditor  did  not  consent. 

In  re  McCartney,  6  A.  B.  R.  367,  109  Fed.  631  (D.  C.  Wis.):  This  case  is  of 
doubtful  authority  inasmuch  as  the  lien  in  this  instance  was  r^^t  void,  it  bein^ 
a  lien  on  exempt  preoertv  over  which  the  bankruptcy  court  should  not  assume, 
iurisdiction. 
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pay  the  money  into  the  bankruptcy  court  by  consent  of  all  parties,  then  the 
bankruptcy  court  will  have  complete  jurisdiction. 

In  re  Blake,  17  A..  B.  R.  668  (C.  C.  A.  Mo.):  "A  court  of  bankruptcy  may 
acquire  by  consent  of  all  parties  in  interest  jurisdiction  to  determine  a  con- 
troversy between  the  trustee  and  an  adverse  claimant  concerning  an  indebted- 
ness of  a  thirti  party  and  the  lawful  power  to  adjudicate  all  the  claims  of  the 
parties  thereto  and  to  enforce  their  rights  against  each  other  by  decree  and 
execution. 

"A  court  of  equity  which  has  acquired  jurisdiction  of  the  subject  matter  and 
of  the  parties  to  a  controversy  may,  and  it  should,  grant  complete  relief,  to  the 
end  that  litigation  over  it  may  cease  and  a  multiplicity  of  suits  may  be  avoided. 

"A  trustee  in  bankruptcy  and  a  county  each  claimed  to  recover  an  indebted- 
ness of  a  bank  for  $16,000,  the  consideration  of  which  was  credits  transferred  to 
:t  by  the  bankrupts  pursuant  to  an  executed  agreement  to  suppress  competi- 
tion in  bidding  for  the  use  of  the  county  deposits  and  to  divide  them.  The 
bank  filed  a  bill  in  the  bankruptcy  court  wherein  it  set  forth  the  claims  of  the 
county,  and  the  trustee  offered  to  deposit  the  $16,000  in  court,  and  prayed  to  be 
discharged.  The  claimants  filed  answers  in  which  they  pleaded  their  claims  and 
asked  to  recover  the  $16,000.  They  then  made  an  agreed  statement  of  facts  and 
stipulated  that  their  claims  should  be  determined  by  the  court  upon  this  state- 
ment of  facts  The  court  considered  the  statement,  held  that  the  county  was 
entitled  to  the  $16,000,  and  ordered  the  bank  to  pay  it  over  to  the  county.  The 
trustee  presented  a  petition  for  revision.  Held,  the  adjudication  in  bankruptcy, 
the  controversy  between  the  trustee  and  the  county,  and  the  consent  of  the 
parties  conferred  jurisdiction  upon  the  court  to  hear  the  issues  upon  the  agree^ 
statement  of  facts  and  to  render  the  judgment,  and  there  was  no  error  in  the 
proceedings  nor  in  the  conclusion  which  had  not  been  waived  by  the  trustee." 

§  1697.  Likewise  Debtors  Owing  Money  May  Confer  Jurisdiction 
by  Consent. — Likewise  debtors  owing  money  to  the  bankrupt,  or 
adverse  parties  obligated  to  him  other^yise  than  by  reason  ojf 
property  fraudulently  or  preferentially  transferred,  may  confer 
jurisdiction  on  the  bankruptcy  court  by  consent.''^ 

•  §  1698.  What  Constitutes  Consent. — Whether  consent  is  given  or  not 
is  a  question  of  fact,  to  be  decided  in  general  in  conformity  with  the  usual 
rules  as  to  consent  to  jurisdiction  over  the  person.  And  the  findings  of 
the  lower  court  will  not  be  disturbed  on  a  conflict  of  evidence.*" 

But  it  appears  from  some  decisions  that  the  consent  required  by  the 
Bankruptcy  Act  is  intended  to  be  more  complete  than  is  sometimes  held 
sufficient  to  confer  jurisdiction  elsewhere. ^^ 

Filing  a  "demurrer"  to  the  jurisdiction  and  at  the  same  time  answering  to 

79.  Instance  held  not  to  show  consent,  Louisville  Trust  Co.  v.  Comingor,  7 
A.  B.  R.  421,  184  U.  S.  18.  ' 

But  consent  cannot  confer  jurisdiction  where  a  receiver  in  bankruptcy  at- 
tempts to  bring  an  action  to  recover  a  money  judgment  for  a  preferential  pay- 
ment, for  the  receiver  has  no  such  power.     See  ante,  "Receivers,"  §  394. 

80.  In  re  Kolin,  13  A.  B.  R.  531,  134  Fed.  557  (C.  C.  A.  Ills.). 

81.  In  re  Michie,  8  A.  B.  R.  734,  116  Fed.  749  (D.  C.  Mass.);  In  re  Hemby- 
Hutchinson  Pub.  Co.,  5  A.  B.  R.  569,  105  Fed.  909  (D.  C.  Ills.). 
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the  merits ;  and,  upon  the  hearing,  urging  both  grounds,  does  not  show  the 
"consent"  meant  by  the  Act;®^  nor  does  the  failure  to  object  to  jurisdiction 
until,  by  amended  petition,  a  good  case  is  made,  constitute  such  "consent/'^s 
But  answering  to  the  merits  without  objection  is  a  consent.^*  The  appear- 
ance in  the  bankruptcy  proceedings  and,  without  objection  to  the  jurisdic- 
tion, the  submission  of  the  questions  of  ownership  or  of  priority  to  the 
referee  for  adjudication,  amount  to  consent.^^ 

Going  to>  a  hearing  on  the  merits,  after  an  overruling  of  objections  to 
the  jurisdiction,  does  not  amount  to  "consent,"  nor-  to  a  waiver  of  objec- 
tions.^^ 

Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  106,  198  U.  S.  280,  reversing  11  A.  B.  R. 
79:  "That  they  then  did  not  abandon  their  claims  did  not  amount  to  a  waiver 
of  their  objections  or  to  a  consent  to  an  exercise  of  jurisdiction  against  which 
ihey  protested." 

The  invoking  of  the  afBrmative  action  of  the  bankruptcy  court  is  a 
consent  -^"^  as,  for  instance,  a  chattel  mortgage  creditor  procuring  the  bank- 
ruptcy court  to  appoint  a  receiver  and  enjoin  interference.*®  Acceptance 
of  the  benefits  of  an  order  of  the  bankruptcy  court  is  consent.®^  And  where 
a  third  party  intervenes  in  a  proceedings  brought  by  the  trustee  to  compel 
the  bankrupt  to  execute  assignments  or  other  papers  in  aid  of  the  collec- 
tion of  assets,  such  as  assignments  of  insurance  policies  or  of  licenses  or  of 
stock  exchange  seats,  such  third  parties  thereby  consent  to  the  jurisdic- 
tion ;8''  although  perhaps  the  res  is  not  strictly  in  custodia  legis. 

But  the  mere  proving  of  one's  claim  in  the  bankruptcy  proceedings  is  not 
a  consent  to  the  jurisdiction  of  the  bankruptcy  court  over  property  of  the 
bankrupt  seized  more  than  four  months  prior  to  the  bankruptcy  by  the  cred- 
itor so  proving,  where,  at  any  rate,  the  creditor  in  his  proof  insists  on  his 

82.  In  re  Michie,  8  A.  B.  R.  734,  116  Fed.  749  (D.  C.  Mass.). 

83.  In  re  Hemby-Hutchinson  Co.,  5  A.  B.  R.  569,  105  Fed.  909  (D.  C.  Ills.). 

84.  Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.) :  But 
in  this  case  consent  was  unnecessary  since  the  fund  was  already  in  the  hands 
of  the  trustee. 

85.  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976  (D.  C.  Mass.) ;  Chauncey  v.  Dyke 
Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark.),  in  which  case,  however,  the 
adverse  claimant  was  not  in  possession  of  the  res,  the  bankruptcy  court  itself 
having  its  custody. 

In  re  Connolly,  3  A.  B.  R.  842,  100  Fed.  620  (D.  C.  Penn.);  In  re  Emrich,  4 
A.  B.  R.  89,  101  Fed.  231  (D.  C.  Penn.). 

In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.),  in  which  case,  how- 
ever, "consent"  was  not  necessary,  inasmuch  as  the  property  already  was  in  the 
trustee's  custody,  and  therefore  the  bankruptcy  court  was  the  proper  forum. 
In  re  Porterfield,  15  A.  B.  R.  11,  138  Fed.  192  (D.  C.  W.  Va.);  In  re  Rochford, 
10  A.  B.  R.  610,  124  Fed.  182  (C.  C.  A.  S.  Dak.). 

86.  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  431,  184  U.  S.  18. 

87.  In  re  Porterfield,  15  A.  B.  R.  11,  138  Fed.  192  (D.  C.  W.  Va.).  Obiter,  In 
re  Foundry  &  Machine  Co.,  17  A.  B.  R.  294,  147  Fed.  828  (D.  C.  Wis.). 

88.  In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.);  In  re  Hadden- 
Rodee  Co.,  13  A.  B.  R.  604,  135  Fed.  886  (D.  C.  Wis.). 

89.  In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.). 

90.  In  re  Emrich,  4  A.  B.  R.  89,  101  Fed.  231  (D.  C.  Penn.). 
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rights  by  virtue  of  the  seizure;  and  the  State  court  retains  jurisdiction ;»i 
nor  does  the  mere  proving  of  a  claim  give  jurisdiction  to  render  personal 
judgment  against  the  claimant  for  the  excess  of  the  value  of  the  security 
retained  by  him  over  the  amount  of  his  claim.^^ 

Failure  to  object  to  the  jurisdiction  of  the  federal  court  over  the  person 
of  the  defendant  until  the  case  reaches  the  reviewing  court,  constitutes  con- 
sent and  the  defendant  is  too  late.93  Failure  to  object  to  the  jurisdiction 
of  the  referee  until  an^  adverse  decision  on  the  merits,  also  is  a  consent.^*' 

§  1699.  But  Consent  Confers  Jurisdiction  Only  in  Plenary  Actions, 
■unless  Property  in  Custodia  Legis.— But  this  "consent"  confers  juris- 
diction only  in  cases  where  the  suit  is  a  plenary  suit,  or  where  it  is  a  sum- 
mary proceedings  and  the  property  involved  is  within  the  possession  of  the 
bankruptcy  court  or  subject  to  its  control,  in  which  latter  case  even  the 
referee  may  have  jurisdiction.  The  referee  therefore  would  not,  except 
in  the  latter  case,  possess  jurisdiction.^^ 

In  re  Teschmacher  &  Mrazay,  11  A.  B.  R.  550,  137  Fed.  728  (D.  C.  Penn.) : 
"The  District  Court  sitting  as  a  court  of  bankruptcy,  may  still  eaqujre  sum- 
marily concerning  the  ownership  of  property  alleged  to  belong  to  the  bankrupt, 
altHo'iigh  it  be  found  in  ih'e  *pbssession  or  custody  of  a  third  person.     But,  if 

91.  Pickens  v.  Dent,  9  A.  B.  R.  47,  187  U.  S.  177  (affirming,  5  A.  B.  R.'644,  106 
Fed.  653). 

92.  Fitch  V.  Richardson,  16  A.  B.  R.  835,  147  Fed.  196  (C.  C.  A.  Mass.). 

93.  Boonville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.): 
The  fact  that  by  the  Amendment  of  1903  jurisdiction  was  conferred  in  the  class 
of  cases  herein  considered  does  not  affect  the  decision  upon  this  point  in  the 
case  of  Boonville  Nat'l  Bk.  v.  Blakey. 

In»re  Steuer,  5  A.  B.  R.  309,  104  Fed.  976  (D.  C.  Mass.);  In  re  Emrich,  4  A. 
B.  R.  89,  101  Fed.  231  (D.  C.  Penn.). 

94.  In  re  Connolly,  3  A.  B.  R.  843,  100  Fed.  620  (D.  C.  Penn.) ;  In  re  Emrich, 
4  A.  B.  R.  89,  101  Fed.  331  (D.  C.  Pen-n.).  Compare,  In  re  Steuer,  5  A.  B.  R. 
«09,  104  Fed.  976  CD.  C.  Mass.).  Also,  compare.  In  re  Scherber,  12  A.  B.  R.  616, 
131  Fed.  121  (D.  C.  Mass.). 

95.  In  re  Connolly,  3  A.  B.  R.  843,  100  Fed.  620  (D.  C.  Penn.),  in  which  case 
the  bond  stood  in  the. place  of  the  property  itself,  so  the  case  is  not  contra. 

Contra,  In  re  Shults  &  Marks.ll  A.  B.  R.  690  (Ref.  N.  Y.).  Also,  inferen- 
tially,  contra,  In  re  Antlre,  13  A.  B.  R.  133,  68  C.  C.  A.  374  (N.  Y.). 

Compare,  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976  (D.  C.  Mass.):  There 
are  some  remarks  in  this  case  indicating  the  court  held  the  opinion  that  juris- 
diction to  declare  a  transfer  void  as  a  preference  could  be  exercised  in  any 
event  by  the  referee  upon  the  transferee's  consent  to  the  jurisdiction,  but  it 
vyill  be  noted  the  facts  do  not  take  the  case  beyond  the  rule — the  property,  to 
te  sure,  was  not  in  the  actual  possession  of  the  bankruptcy  court  but  its  repre- 
sentative, the  bond  for  its  forthcoming,  was  in  the  court's  control.  Moreover, 
the  consent  of  the  parties  actually  continued  until  the  case  reached  the  District 
Judge  who  had  plenary  jurisdiction  and  who  in  fact  treated  the  proceedings  as  a 
plenary  suit  where  the  issues  had  been  referred  to  a  referee  as  special  master. 

Apparently  contra,  and  apparently  to  the  effect  that  by  consent  the  referee 
may  order  the  return  of  money  as  a  preference,  see  obiter,  In  re  Scherber,  12 
A.  B.  R.  618,  131  Fed.  121  (D.'C.  Mass.):  "In  re  Steuer  (D.  C),  5  Am.  B.  R. 
tJ09,  104  Fed.  976,  this  court  decided  that,  in  proceedings  to  recover  a  preference, 
where  the  jurisdiction  of  the  referee  was  not  objected  to,  and  where  the  sum- 
mary petition  contained  all  the  substantial  allegations  of  a  bill  in  equity,  the 
judge,  on  appeal,  from  the  referee,  had  jurisdiction  to  decree  the  return  of  the 
preference,  whether  the   referee   originally   had  jurisdiction  of   the  proceedings 
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the  court  should  discover  that  such  person  is  holding  the  property  under  a 
-.-eal  claim  of  title  or  right  of  possession,  and  is  not  merely  the  alter  ego  of  the 
bankrupt,  it  is  still  the  duty  of  the  court  to  desist  from  pursuing  the  sumn^ary 
remedy  further,  and  to  remit  the  contestants  to  a  plenary  suit,  although  the 
suit,  instead  of  being  brought  in  a  State  court  or  a  Circuit  Court  of  the  United 
States,  may  now  be  brought  in  the  District  Court  itself,  and  may  there  be  pur- 
sued to  a  final  judgment." 

Compare,  inferentially,  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  431,  184' 
U.  S.  18:  "And  the  bankruptcy  court  has  no  jurisdiction  to  finally  adjudicate 
the  merits  of  his  claims  unless  by  his  consent  and  then'only  by  a  plenary  suit." 

Inferentially  and  obiter.  Hicks  v.  Knost,  3  A.  B.  R.  153,  158  (D.  C.  Ohio): 
"I  am  inclined  to  think  it  has  reference  not  to  jurisdiction  in  bankruptcy  courts, 
but  to  courts  having  jurisdiction  of  the  subject  matter  of  the  action,  but  not  of 
the  person  of  the  proposed  defendant." 

But,  at  any  rate,  where  the  objection  is  not  raised  until  on  appeal  from  the 
referee's  order  it  comes  too  late,  for  the  judge  has  jurisdiction  if  the  referee 
does  not  have  it.'^" 

§  1700.  No  Jurisdiction  by  Consent  Where  No  OustoJy  and  Nei- 
ther Litigant  Party  to  Bankruptcy  Proceedings. — But,  as  noted  ante, 
§  1693,  third  parties  cannot  by  consent  confer  jurisdiction  on  the  bank- 
ruptcy court  when  neither  that  court  has  custody  of  any  property  invohred 
nor  either  litigant  was  a  party  to  the  proceedings  in  bankruptcy.  Thus,  . 
the  bankruptcy  court  will  not  entertain  a  bill  by  a  third  party  against  a 
purchaser  from  the  trustee  where  the  dispute  is  wholly  between  such  third 
party  and  purchaser.^'' 

Henrie  v.  Henderson,  16  A.  B.  R.  631  (C.  C.  A.  W.  Va.,  reversing  In  re 
Henderson,  15  A.  B.  R.  760) :  "Even  though  it  appears  that  the  petitioner  did 
not  object  to  the  Federal  Court  taking  jurisdiction  of  this  case,  this  #ourt 
would  of  its  own  motion  refuse  to  entertain  jurisdiction  of  the  parties  If  it 
does  not  affirmatively  appear  in  the  record  that  the  court  below  had  juris- 
diction. *    *    * 

"This  is  not  a  case  in  bankruptcy  in  any  sense  of  the  word.  It  is  not  con- 
tended that  either  the  plaintiff  or  defendant  were  parties  to  the  proceeding  be- 
fore the  referee  in  bankruptcy." 

§  1701.  Trustee  May  Npt  Object,  if  Adverse  Claimant  Consents. — 

If    the    adverse    claimant    himself    consents    or    voluntarily    invokes    the 

or  not.  See  Bryan  v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  633,  where  it  is- 
implied,  if  not  expressly  decided,  tljat  consent  will  give  jurisdiction  to  the 
referee  over  a  summary  petition  against  an  adverse  claimant,  although,  without 
consent,   the  court  of  bankruptcy  would  be  altogether  without  jurisdiction." 

Also,  apparently  contra.  In  re  Folwer,  1  A.  B.  R.  637  (Ref.  Conn.) :  But  in 
this  case  it  must  be  noted  that  the  subject  matter  of  the  controversy  was  a 
patent  and  that  it  is  doubtful  whether  it  can  be  said  to  have  been  "held"  by  the 
trustee.  If  the  property  were  actually  "held"  by  the  trustee  there  would  have 
been  no  reason  for  refusing  jurisdiction  to  the  Bankruptcy  Court.  Moveover,. 
the  point  was  made  that  the  trustee  was  not  consenting. 

The  case  In  re  Blake,  17  A.  B.  R.  668  (C.  C.  A.Mo.),  while  evidently  a  case  of 
plenary  action,  yet  on  the  facts,  might  have  been  cognizable  before  the  referee^ 
for  there  the  fund  itself  was  placed  in  the  custody  of  the  Court. 

96.  In  re  Steuer,  5  A,  B.  R.  309,  104  Fed.  976  (D.  C.  Mass.);  In  re  Scherber,, 
13  A.  B.  R.  619,  131  Fed.  121  (D.  C.  Mass.). 

97.  See  ante.  §  1693. 
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affirmative  action  of  the  bankruptcy  court,  the  trustee  will  not  be  tieard  to 
cbject  to  the  jurisdiction.^* 

§  1702.  Thus,  Not  to  Plenary  Suit  in  Bankruptcy  Court  by  Ad- 
verse Claimant  in  Possession. — Thus,  an  adverse  claimant  in  possession 
of  the  re's  may  institute  and  maintain  in  the  United  States  District  Court  in 
bankruptcy  a  plenary  petition  to  enjoin  the  trustee  from  interfering  with 
his  possession  or  beclouding  his  title. 

Warehousing  Co.  v.  Hand,  16  A.  B.  R.  56,  143  Fed.  32  (C.  C.  A.  Wis.) :  "The 
pleadings  filed  by  the  appellants  in  the  District  Court  were  in  substance  bills 
of  equity  to  establish  and  enforce  their  liens  and  rights  of  possession,  and  to 
mjoin  the  appellees  from  beclouding  their  rights  and  disturbing  their  posses- 
sion. The  District  Court,  on  the  initiative  of  the  appellants,  had  complete  juris- 
diction to  determine  these  questions  in  a  plenary  suit,  which  was  an  independ- 
ent controversy  between  adverse  claimants  and  the  trustees,  and  was  not  a  part 
of  the  proceedings  in  the  administration  of  the  estate." 

§  1703.  No  Indirect  Review  by  Suing  Trustee  in  U.  S.  Circuit 
Court,  Where  Litigants  Dissatisfied  in  Bankruptcy  Proceedings.— 

But  dissatisfied  litigants  in  the  bankruptcy  proceedings  may  not  obtain  in- 
direct review  by  suing  the  trustee  in  the  U.  S.  Circuit  Court.  Thus,  a  suit 
to  enjoin  the  trustee  from  paying  dividends  will  not  be  entertained  by  the. 
U.  S.  Circuit  Court.^s 

§  1704.  After  "Consent"  Too  Late  to  Retract. — After  consent  to. 
the  jurisdiction  it  is  too  late  to  retract  and  prefer  jurisdictional  defenses.^oo 

SUBDIVISION   "b." 

Ancillary  Bankruptcy  Proceedings  and  Property  Located  in  Other 
Districts;  Actions  outside  the  District  Where  the  Bank- 
ruptcy Proceedings  Are  Pending. 

§  1705.  No  "Ancillary"  Bankruptcy  Proceedings. — "Ancillary" 
bankruptcy  proceedings  in  another  district  are  not  maintainable.  i°i 

98.  In  re  Hadden-Rodee  Co.,  13  A.  B.  R.  604,  135  Fed.  886  (D.  C.  Wis.).  Con- 
tra, In  re  Fowler,  1  A.  B.  R.  637  (Ref.  Conn.). 

99.  Hatch  v.  Curtin,  16  A.B.  R.  629,  146  Fed.  200  (C.  C.  A.  Mass.).  See  ante,. 
§  1693. 

100.  Obiter,  In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  750.  (D.  C,  Md.),  which 
case  is  obiter  for  the  reason  that  consent  was  not  necessary  to  confer  jurisdic- 
tion, the  property  being  in  the  possession  of  the  bankruptcy  court. 

In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  557  (C.  C.  A.  Ills.);  In  re  Rochford,  10 
A.  B.  R.  610,  124  Fed.  182  (C.  C.  A.  S.  Dak.). 

101.  Foundry  Co.  v.  Foundry  Co.,  10  A.  B.  R.  624,  124  Fed.  403  (D.  C.  Tenn.);. 
In  re  Von  Hartz,  15  A.  B.  R.  747,  142  Fed.  726  (C.  C.  A.  N.  Y.),  a  case  of  a 
summary  order  to  surrender  an  insurance  policy.  (1867)  Sherman  v.  Binghairi, 
Fed.  Ca'ses,  No.  13,762;  (1867)  In  re  Tifft,  19  N.  B.  Reg.  201,  Fed.  Cas.,  No. 
14,034;  (1867)  Lathrop  v.  Drake,  91  U.  S.  516.  Contra,  In  re  Peiser,  7  A.  B.  R. 
690,  li5  Fed.  199  (D.  C.  Penn.);  In  re  Sutter,  11  A.  B.  R.  632,  131  Fed.  654  (D. 
C  N  Y  )  refusing  to  follow  In  re  Williams,  9  A.  B.  R.  744  (D.  C.  Ark.);  contra, 
In  re  Benedict,  15  A.  B.  R.  232,  140  Fed.  55  (D.  C.  Wis.). 

Aooarentlv  contra,  obiter.  In  re  Owines.  15  A.  B.  R.  475,  140  Fed.  739  (D.  C. 
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In  re  Williams,  10  A.  B.  R.  538,  133  Fed.  321  (D.  C.  Tenn.):  "The  elastic 
or  expansive  quality  of  the  word  'ancillary'  is  misleading  possibly  in  relation 
to  this  subject,  and  care  must  be  had  not  to  misapply  the  practice  of  proceed- 
ings known  in  the  general  law  as  ancillary  to  the  practice  under  the  bankruptcy- 
statute.  If  one  have  an  acti  in  at  law  pending,  he  may  file  a  bill  of  discovery  in 
equity  or  a  bill  for  some  other  equitable  relief  in  aid  of  his  action  at  law,  and 
this  bill  is  auxiliary  to  his  action  at  law,  and  in  a  certain  sense  ancillary.  So, 
if  one  have  a  judgment  at  law,  and  his  execution  thereof  be  obstructed  or  hin- 
dered, he  may  file  a  bill  in  equity  to  remove  the  obstruction,  or  to'  subject  assets 
which  the  execution  otherwise  will  not  reach,  and  this  and  similar  proceedings 
are  auxiliary,  and  in  a  certain  sense  ancillary;  and,  in  the  peculiar  relation  of 
the  jurisdiction  of  the  Federal  courts  to  the  citizenship  of  parties,  this  principle 
of  ancillary  jurisdiction  is  sometimes  resorted  to  for  sustaining  supplemental 
litigation  involving  a  jurisdiction  which  otherwise  a  Federal  court  could  not 
maintain;  as,  where  the  judgment  at  law  is  between  a  plaintiff  and  defendant 
of  adverse  citizenship,  but  the  subsequent  bill  in  equity  involves  a  controversy 
between  citizens  of  the  same  State,  of  whom  the  Federal  courts  cfould  have  no 
jurisdiction,  the  proceeding  is  treated  as"  a  continuation  of  the  suit  at  law  and 
ancillary  to  it.  Such  a  proceeding  is  treated  as  founded  on  the  adverse  citizen- 
ship of  the  original  parties,  this  being  an  enlargement  of  the  doctrine  of  ancil- 
lary jurisdicti-^n  to  meet- the  exigerreies-of  that  case.  Again,  where  there  is  a 
foreclosure  of  a  railroad  mortgage  cpveripg  a  line  of  rqad  x jinning  tljjough 
many  States,  if  not  as  a  matter  of  right,  certainly  as  a  rhatter  of  comity  the 
plaintiff  may  apply  to  the  Federal  courts  in  another  State  to  entertain  an  iden- 
tical bill  for  foreclosure,  to  appoint  the  same  receiver,  arid  to  enter  identically 
the  same  orders  of  administration  in  foreclosure  proceedings  as  are  taken  in  the 
court  of  original  cognizance.  This  also  is  an'  enlargement  of  the  practice  of 
ancillary  or  auxiliary  jurisdiction  to  meet  the  exigencies  of  the  case,  and  the 
enlargement  of  a  jurisdiction  which  courts  of  equity  have  in  modern  times 
assumed  in  such  cases.  Also,  cases  may  be  found,  like  the  administration  of 
the  'insolvent'  assets  of  a  building  and  loan  association,  where  resort  has  been 
had  to  such  auxiliary  proceedings  as  are  common  in  railroad  foreclosure;  but 
this  last  assumption  of  jurisdiction  is  regarded  as  more  doubtful,  and  when  we 
come  to  consider  the  dominant  power  that  every  State  has  over  the  insolvent 
assets  situated  within  the  boundaries  of  that  State  to  administer  the  same,  in- 
dependently and  according  to  its  own  laws  of  insolvency,  such  a  jurisdiction  is 
exceedingly  questionable. 

"It  is  not  necessary  to  go  into  the  technicalities  of  any  of  these  examples  of 
pncillary  or  auxiliary  jurisdiction,  because  the  existing  bankruptcy  statute  is 
absolutely  destitute  of  any  hint  of  such  a  jurisdiction  in  aid  of  proceedings  in 
bankruptcy,  pending  in  another  district  or  court  of  bankruptcy.  Possibly,  Con- 
gress might  have  adopted  such  a  scheme  of  bankruptcy,  and  might  have  made 
every  District  Court  in  the  United  States  a  kind  of  administrator  ad  colligen- 

N.  Car.),  in  which  case  the  bankruptcy  court  of  the  district  of  the  bankrupt's 
domicile  refused  to  set  apart  to  him  a  homestead  in  real  estate  located  in 
another  State  having  different  homestead  laws,  clainiing  ancillary  proceedings 
should  be  instituted. 

Contra,  In  re  Nelson  Co.,  18  A.  B.  R.  66,  149  Fed.  590  (D.  C.  N.  Y.).  Com- 
pare, also  apparently  contra  instance,  In  re  United  Button  Co.,  12  A.  B.  R.  761 
(D.  C.  N.  Y.);  In  re  Schrom,  3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa,  distin- 
guished in  In  re  Williams,  9  A.  B.  R.  744,  120  Fed.  38,  D.  C.  Ark.).  Contra,  un- 
der law  of  1867,  In  re  Richardson,  Fed.  Cas.,  No.  11,774.  Contra,  under  law 
of  1867,  Marckson  v.  Heaney,  Fed.  Cas.,  No.  9,098,  1  Dill.  497. 
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dum  of  the  assets  within  that  district  in  aid  of  the  original  court  of  bankruptcy 
charged  with  the  administration  of  the  bankrupt's  property;  but  Congress  ha& 
done  no  such  thing,  and  therefore  the  District  Courts  in  the  several  States  have 
iio  such  ancillary  or  auxiliary  jurisdiction  as  has  been  invoked  by  these  appli- 
cations. The  scheme  of  the  bankruptcy  statute  is  that  the  trustee  is  equipped 
with  the  fullest  possible  title  to  all  property  of  the  bankrupt,  to  all  his  rights, 
lemedies,  and  causes  of  action,  and  certain  specific  causes  of  action  have  been 
created  for  him  or  given  by  the  statute,  as  where  he  may  bring  suits  that  the 
creditors  only  could  have  brought  without  the  statute.  Besides  he  is  arme^ 
with  all  the  legal  rights  and  remedies  that  the  bankrupt  had  or  that  any  other 
owner  might  have  to  enforce  his  title  and  his  rights  of  action,  and  these  he  is 
required  to  use  for  the  collection  of  the  property  and  assets  of  the  bankrupt 
under  the  guidance  of  the  court  which  appoints  him.  He  may  bring  his  action 
Lf  replevin  for  his  race  horses  or  other  property;  or  his  action  at  law  for  the 
recovery  of  money;  or  his  bills  in  equity  for  the  enforcement  of  trusts  or  other 
equitable  remedies;  or  his  libels  in  admiralty,  where  that  jurisdiction  applies; 
and  he  must  resort  to  the  courts  of  the  State,  or  to  the  Federal  courts  in  other 
States,  according  to  his  right  to  enter  each  or  either  of  them  for  enforcing  what- 
ever remedies  he  may  have  as  owner  of  the  bankrupt's  estate,  and  to  bring 
whatever  causes  of  action  may  be  necessary;  and  this  is  all  he  can  do  in  the- 
collection  of  the  bankrupt's  property  for  the  payment  of  his  debts.  Simply 
because  he  is  trustee  in  bankruptcy,  or  simply  because  he  is  engaged  in  the 
administration  of  a  bankrupt's  estate  in  one  district,  he  is  n,ot  authorized 
to  go  to  another  district,  or  to  a  bankruptcy  court  in  another  district,  and  ask 
for  ancillary  or  auxiliary  aid  of  any  kind  which  is  not  comprehended  within 
the  same  legal  and  equitable  remedies  belonging  to  other  owners,  as  above  set- 
forth." 

In  re  Granite  City  Bk.,  14  A.  B.  R.  404,  137  Fed.  818  (C.  C.  A.  Iowa,  affirming 
In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004):  "There  are  no  such  things  in. 
bankruptcy  proceedings  as  courts  of  prior  and  ancillary  jurisdiction." 

In  re  Tybo  Min.  &  Reduction  Co.,  13  A.  B.  R.  62,  132  Fed.  699  (D.  C.  Nev.) : 
"And  an  ancillary  trustee  may  not  be  appointed." 

In  re  Williams,  9  A.  B.  R.  741,  120  Fed.  38  (D.  C.  Ark.) ;  S.  C,  in  another 
court,  10  A.  B.  R.  538,  123  Fed.  321:  "The  issues  in  this  case  are  therefore 
reduced  to  the  simple  proposition  whether  a  bankruptcy  court  of  a  district 
other  than  that  in  which  the  proceedings  are  pending  has  jurisdiction  to  grant 
an  injunction  to  protect  the  assets  of  the  bankrupt  and  aid  the  bankruptcy 
court  in  which  the  proceedings  are  pending  to  obtain  possession  of  them. 
In  determining  this  matter  the  court  must  not  be  influenced  by  an  appeal  thst 
unless  it  assumes  jurisdiction  great  injustice  may  result  from  such  refusal. 
Congress  alone  can  grant  the  jurisdiction  and  courts  overstep  their  constitu- 
tional limits  whenever  they  atteinpt  to  remedy  the  reaf  or  imaginary  defects 
of  the  statutes. 

"In  my  opinion  the  Bankruptcy  Act  confers  no  such  jurisdiction.  It  makes 
no  provision  for  ancillary  or  auxiliary  proceedings  in  District  Courts  other 
than  that  in  which  the  proceedings' are  pending.'' 

§  1706.  But  May  Marshal  Liens  and  Sell  Personal  Property  in  Ac- 
tual Custody  Though  in  Another  State. — But  the  bankruptcy  court, 
including  the  referee,  has  the  power  to  marshal  liens  and  sell  free  therefrom, 
personal  property  in  the  actual  possession  of  its  trustee,  receiver,  bank- 
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rupt,  or  agent  of  either,  although  the  property  and  Henor  are  located  in 
another  state.  ^^^ 

In  re  Granite  City  Bank,  14  A.  B.  R.  404,  137  Fed.  818  (C.  C.  A.  Iowa,  affirm- 
ing In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004):  "Counsel  for  the  bank  seem 
strangely  affected  with  notions  about  State  lines  under  .the  Bankrupt  Act. 
They  challenge  the  right  to  reach  the  bank  in  South  Dakota  by  notice  sent 
out  by  the  referee  in  Iowa,  and  the  right  of  the  court  in  bankruptcy  in  Iowa 
t©  draw  the  bank  frorri  ,its  residence  in  South  Dakota  to  determine  its  rights 
as  a  preferred  mortgagee.  Under  the  scheme  of  the  Bankrupt  Act,  the  Dis- 
trict Court  of  the  domicile  of  the  bankrupt  takes  exclusive  jurisdiction  of  the 
bankrupt  and  his  property,  wherever  situated,  to  administer  it  and  distribute 
the  proceeds  pari  passu  among  the  creditors  according  to  their  respective 
rights  and  priorities.  Only  one  court — the  court  making  the  adjudication — 
collects,  marshals,  administers,  determines  priorities  of  the  parties,  and  directs 
the  distribution  of  the  assets.  There  are  no  such  things  in  bankriJptcy  pro- 
ceedings as  courts  of  primary  and  ancillary  jurisdiction.  The  court  in  this 
instance  acquired  jurisdiction  as  to  the  Granite  City  Bank  by  giving  the  notice 
prescribed  by  §  58  of  the  Act,  which  in  this  case  was  supplemented  by  notice 
served  personally  on  the  president  of  the  bank  where  the  bank  was  located. 
"The  bank  could  have  appeared  and  contested  at  its  pleasure  the  propriety  of  the 
referee  ordering  the  sale  of  the  property  free  from  all  liens,  and  the  District 
Court  of  Iowa,  and  it  alone,  could  pass  upon  the  validity  of  the  bank's  claim  to 
■the  proceeds  of  the  sale  of  the  property.  In  re  Kellogg,  10  Am.  B.  R.  7,  12! 
Fed.  333,  57  C.  C.  A.  547.  The  trustee  was  authorized  to  sell  the  property  on 
the  premises  in  South  Dakota,  or  drive  it  away,  as  the  court  might  direct.  Tht 
■Granite  City  Bank  could  not  i-eplevin  it  from  the  trustee.  White  v.  Schloerb, 
178  U.  S.  542,  4  Am.  B.  R.  178." 

§  1707.  Property  in  Other  States  i'fot  in  Actual  Custody,  to  Be 
Protected  Only  by  Independent  Suit. — Property  not  in  the  actual  cus- 
tody @f  the  receiver  or  trustee  in  bankruptcy,  located  in  other  districts  than 
the  one  where  the  bankruptcy  proceedings  are  pending  can  be  protected 
■only  by  separate  suits  brought  within  such  district:  and  neither  summary 
nor  plenary  proceedings  can  be  maintained  in  the  original  bankruptcy  case 
to  reach  property  in  other  districts. i** 

Ross-Meeham  Fdy.  Co.  v.  Southern  Car  &  Fdy.  Co.,  10  A.  B.  R.  624,  124  Fed. 
403  (D.  C.  Tenn.) :  "The  very  purpose  of  the  Constitution  in  giving  Con- 
gress the  power  to  establish  a  uniform  system  of  bankruptcy,   and  the  object 

102.  In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004  (D.  C.  Iowa,  affirmed  sub 
nom.  In  re  Granite  City  Bank,  14  A.  B.  R.  404,  137  Fed.  818,  C.  C.  A.  Iowa). 

But  compare,  In  re  Owings,  15  A.  B.  R.  476,  140  Fed.  759  (D.  C.  N.  Car.), 
as  to  setting  apart  homestead  in  property  located  in  another  State. 

103.  Setting  Apart  Homestead  in  Another  State. — Where  a  person  having  a 
domicile  in  one  State  is  adjudicated  a  bankrupt  therein,  it  has  been  held  that 
the  court  of  bankruptcy  has  no  jurisdiction  to  set  apart  to  him  a  homestead  in 
lands  located  in  another  State.  Obiter,  In  re  Owings,  15  A.  B.  R.  472,  140  Fed. 
739  .(D.  C.  N.  Car.) :  Especially  would  complications  arise  if  the  homestead 
laws  of  the  two  States  were  different  and  the  homestead  were  set  apart  in  ac- 
cordance with  the  law  of  the  domicile,  as  required  by  §  6. 

In  re  Williams,  9  A.  B.  R.  741,  120  Fed.  38  (D.  C.  Ark.),  quoted  supra,  §  1705; 
contra.  In  re  Peiser,  7  A.  B.  R.  690,  115  Fed.  199  (D.  C.  Penn.). 
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of  every  bankruptcy  statute,  is  to  obviate  the  disastrous  effect  of  the  admin- 
istration of  insolvent  estates  in  broken  pieces,  according  to  the  insolvency 
laws  of  many  different  States.  Ancillary  administrations  of  insolvent  assets, 
as  found  in  equity  courts,  are  neither  desirable  nor  useful  as  analogies  of 
practice  in  bankruptcy  administrations.  They  have  no  application  as  prece- 
•dents  for  bankruptcy  proceedings  qua  bankruptcy  proceedings,  and  only  are 
applicable  when  a  trustee  in  bankruptcy,  just  as  any  other  litigant,  suing  an- 
other, finds  it  needful  to  apply  to  the  ordinary  auxiliary  or  ancillary  juris- 
diction of  the  courts  to  assert  his  title. or  other  rights  devolved  on  him  as  an 
owner  in>  trust.  Other  than  this,  ancillary  proceedings  in  bankruptcy,  if  they 
may  be  so  called,  are  unauthorized  monstrosities  in  practice,  in  my  judgment. 
The  necessity  for  separate  administrations  and  ancillary  proceedings  should 
not  exist  under  any  well-regulated  system  of  bankruptcy.  The  design  of  the 
statute  is  to  avoid  all  ancillary  proceedings,  and  secure  one  uniform  posses- 
sion of  the  estate  by  a  single  court  of  bankruptcy  having  the  jurisdiction  to 
administer  the  assets  everywhere  under  the  statute." 

Nor  can  the  bankruptcy  court  in  the  original  case  maintain  proceedings 
10  inquire  whether  a  person  in  possession  of  property  in  another  district 
is  a  bona  fide  "adverse  claimant"  such  that  summary  process  may  be 
proper.!"* 

§  1708.  Before  Adjudication,  Bankruptcy  Receiver  No  Power  in 
Another  District. — Before  adjudication  the  bankruptcy  receiver  may 
not  go  into  another  State  and  instiitute  proceedings  there  for  the  recovery 
of  property.!"^  The  proper  practice  is  for  creditors  during  the  meanwhile, 
themselves  to  institute  the  ordinary  remedies  of  creditors,  and  then,  in 
the  event  of  the  adjudication  finally  being  made,  they  will  be  reimbursed 
for  their  expenses  under  §  64  (b)  (2).^"^  However,  one  case  seems  to 
hold  that  creditors  in  the  meanwhile  should  institute  an  anamalous  pro- 
ceeding analogous  to  an  ancillary  bankruptcy  proceedings,  rather  than 
resort  to  their  usual  remedies. '^"'^ 

§  1709.  After  Adjudication,  Trustee  (and  Perhaps  Also  Receiver) 
May  Institute  Proceedings  in  Another  District. — After  adjudica- 
tion the  trustee  and  perhaps  the  receiver,  appointed  in  one  district,  how- 
ever, may  go  into  another  district  and  institute  replevin  suits  or  any  other 
actions  necessary  to  protect  the  property  there  ;i°^  but  a  receiver  may 
not  do  so;"8  unless  he  be  authorized  by  order  of  court:  for  he  has  only 
^uch  power  as  the  court   that  appoints    him  chooses   to   give,  and    unless 

104.  Inferentially,  In,  re  Waukesha  Water  Co.,  8  A.  B.  R.  715,  116  Fed.  1009 
(D.  C.  Wis.). 

105.  In  re  Schrom,  3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa).     See  ante,  §  395. 

106.  See  "Creditors    Independent  Plenary  Suits,"  ante,  §  399. 

107.  In  re  Schrom,  3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa). 

108.  Obiter,  In  re  Williams,  10  A.  B.  R.  541,  120  Fed.  321  (D.  C.  Tenn.);  in- 
ferentially. In  re  Peiser,  7  A.  B.  R.  690,  115  Fed.  199  (D.  C.  Penn.). 

109.  In  re  Bjenedict,  15  A.  B.  R.  232,  140  Fed.  55  (D.  C.  Wii.). 
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he  is  authorized  to  leave  the  court  of  original  jurisdiction  and  sue  else- 
where he  is  not  competent  to  bring  such  suit.!!** 

It  has  apparently  been  held  in  some  cases  that  the  receiver  may  not  do  so 
even  when  expressly  authorized. m 

A  trustee,  however,  need  not  obtain  special  authority  to  go  into  another 
district  to  institute  legal  proceedings. 

Obiter,  'in  re  National  Mercantile  Agency,  12  A.  B.  R.  189,  128  Fed.  639 
(D.  C.  Penna.) :  "It  is  manifest,  therefore,  that  the  receiver  was ^  without 
power  to  institute  this  proceeding,  and  for  this  reason  the  petition  must  be 
dismissed.  No  injury,  however,  is  likely  to  be  done  to  the  bankrupt  estate, 
for,  as  I  am  informed,  a  trustee  has  since  been  appointed,  and  he  has  ample 
power  to  bring  an  action  in  the  proper  forum  to  recover  whatsoever  assets 
of  the  bankrupt  may  be  found  in  the  possession  of  other  persons." 
I 

SUBDIVISION    "c." 

Other  Actions  than  Those  to  Set  Aside  Fraudulent  Conveyances 
AND  TO  Recover  PreferEntiae  Transfers. 

§  1710.  Other  Actions  Maintainabla  by  Trustee. — The  trustee  of 
course  may  maintain  other  suits  than  those  brought  to  recover  property 
fraudulently   or   preferentially   transferred. 

§  1711.  Whether  May  Maintain  Partition  Proceedings. — But  it)  is 
doubtful  whether  the  trustee  may  institute  partition  proceedings,  although 
to  realize  upon  a  bankrupt  partner's  share. 

Nevertheless,  the  trustee  of  a  bankrupt  heir  may  file  exceptions  to  the 
account  of  the  decedent's  administrator  and  contest  the  same,  and  so  even 
where  the  bankrupt  is  himself  the  administrator. i^^ 

Division  3. 

Who  May  Bring  PeEnary  Suits  against  Adverse  Ceaimants) 

§  1712.  V.'^ho  May  Bring  Plenary  Suits  against  "Adverse  Claim- 
ants."-:—Before  (but  not  after)  the  appointment  and  qualification  of  the 
trustee  creditors  may  institute  the  ordinary  suits  for  the  sequestration  or 
recovery  of  assets  to  which  they  would  liave  been  entitled  had  there  been 

110.  In  re  National  Mercantile  Agenci%  12  A.  B.  R.  189,  138  Fed.  639  (D.  C. 
Penn.) :  In  this  case  the  court  held  that  a  receiver  in  bankruptcy,  under  an 
order  empowering  him  to  proceed  forthwith  to  collect  and  take  possession  of  all 
the  assets  of  the  alleged  bankrupt,  was.  not  authorized  to  bring  suits  in  a  dis- 
trict other  than  the  one  in  which  he  was  appointed,  the  court  saying:  "AS  is 
well  known  a  receiver  has  such  power  only  as  the  court,  that  appoints  hini 
chooses  to  give,  and  unless  he  is  authorized  to  leave  the  court  of  original  juris- 
diction and  sue  elsewhere,  he  is  not  competent  to  bring  such  a  suit." 

Compare,  analogously,  Boonville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13,  107  Fed. 
891  (C.  C.  A.  Ind.). 

111.  Compare,  Booth  v.  Clark,  17  How.  327;  Hale  v.  Allison,  188  U.  S.  56; 
Great  Western  Mine.ral  &  Mfg.  Co.  v.  Harris,  198  U.  S.  561. 

112.  In  re  Clute,  2  A.  B.  R.  376  (Super.  Court  San  Francisco,  Calif.). 
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no  bankruptcy,  subject  to  the  control,  by  restraining  orders,  of  the  bank- 
ruptcy court;  and  upon  adjudication  and  the  appointment  of  a  trustee,  the 
trustee  may  be  made  a  party  therein,  and  the  lien  of  the  legal  proceedings 
be  preserved  for  the  benefit  of  the  estate. '^i^ 

-  As  we  have  seen  (ante,  §  399,  et  seq.),  creditiors,  until  adjudication,  are 
entitled  to  make  use  of  all  the  usual  and  ordinary  remedies' of  creditors 
in  the  State  or  Federal  Courts  to  recover  property;  for  in  the  event  there 
subsequently  be  no  adjudication,  their  right  to  sue  in  the  ordinary  tribunals 
-  would  be  undoubted ;  and  they  should  not  be  prevented  meanwhile  from 
making  use  of  the  ordinary  remedies  for  their  protection,  nor  even  deterred 
from  doing  so  by  any  fear  that  subsequent  adjudication  of  bankruptcy  will 
Dot  only  rob  them  of  all  special  advantage,  but  also  throw  the  costs  of  suit 
upon  them. 11* 

§  1713.  Legal  Proceedings  Resulting  in  Recovery  of  Concealed 
Assets,  etc.,  Creditor  Entitled  to  Reimbursement. — In  the  event 
the  legal  proceedings  ultimately  result  in  recovery  of  assets  transferred 
or  concealed  by  the  bankrupt,  the  creditor  will  be  entitled  to  reimburse- 
ment for  his  reasonable  expenses  in  the  suit.^^^ 

This  provision  was  added  by  the  Amendment  of  1903,  yet,  without  it, 
it  would  doubtless  have  been  true  that  such  assets  would  have  come  into 
the  bankruptcy  court  burdened  with  a  lien  in  favor  of  the  creditor  through 
whose  efforts  and  expense  they  were  ultimately  recovered.  Such  would 
be  a  logical  deduction  from  the  doctrine  enunciated  in  Randolph  v. 
Scruggs,  10  A.  B.  R.  1,  190  U.  S.  533,  where  the  Supreme  Court  held 
assets  turned  over  by  a  State  Court  assignee  came  into  the  bankruptcy 
court  with  such  a  lien  upon  them. 

§  1714.  Must  Have  Resulted  to  Benefit  Estate,  Else  No  Reim- 
bursement.— As  was  noted  (ante,  §  400),  probably  only  those  suits  that 
were  undertaken  for  the  benefit  of  all  creditors  are  strictly  entitled  to  the 
benefits  of  §  64  (b)  (2)  ;  yet  the  advantages  of  that  section  have  been 
extended  to  eases  operating  to  the  advantage  of  all  creditors,  although 
the  cases  were  not  so  intended  originally. ^^^  Thus,  where  an  attachment 
lien,  dissolved  as  to  the  attaching  creditor  by  the  debtor's  bankruptcy,  is 
preserved  for  the  beijefit  of  the  e^^tate  under  §  67  (f),  the  lien  for  the 
costs  also  is  preserved. ^^"^ 

113.  Bankr.  Act,  §§  67  (f ) ;  67  (b) ;  64  (b)  (3).  See  "Creditors'  Independent 
Plenary  Suits  Pending  Adjudication,"  ante,  §  399,  et  seq.  See  "Preservation  of 
Liens  for  Benefit  of  Estate,"  §  1490. 

114.  But  simple  contract  creditors  may  not  thus  sue  in  the  federal  courts  to 
set  aside  a  fraudulent  conveyance  in  aid  of  a  pending  bankruptcy  petition  even, 
though  diversity  of  citizenship  exists.  Viquesnay  v.  Allen,  13  A;  B.  R.  402,  131 
Fed.  31  (C.  C.  A.  W.  Va.). 

115.  Bankr.  Act,  §  64  (b)   ("3).     Ante,  §  399.     Post,  §  2015. 

116.  Compare,  In  re  Francis- Valentine  Co.,  3  A.  B.  R.  523,  94  Fed.  793  (C. 
C.  A.  Calif.). 

117.  Receivers  v.  Staake,  13  A.  B;  R.  381,  133  Fed.  717  (C.  C.  A.  Va.,  affirmed 
sub  nom.  First  Nat.  Bk.  v.  Staake,  15  A.  B.  R.  639,  302  U.  S.  141);  First  Nat. 
Bk.  V.  Staake,  15  A.  B.  R.  639,  203  U.  S.  141. 

•  1  Rem  B -67 
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§  1715.  Property  Must  Have  Been  "Transferred,"  or  "Concealed" 
by  "Bankrupt,"  Else  No  Reimbursement. — The  wording  of  §  64  (b) 
(2)  permitting  reimbursement  would  seem  to  restrict  the  benefits  of  thai 
section  to  cases  of  recovery  of  assets  that  had  been  transferred  or  concealed 
by  the  bankrupt,  thus  not  covering  cases  of  recovery  of  debts  due  the 
bankrupt  or  assets  belonging  to  the  estate  not  transferred  or  concealed  by 
the  bankrupt.  Yet,  it  is  considered  that,  under  the  doctrine  of  Randolph 
v.  Scruggs,  supra,  and  of  the  other  cases  cited  supra,  it  is  probable  that, 
on  showing  made  of  benefit  to  the  estate,  reimbursement  might  be  allowed 
in  the  latter  cases  as  well. 

§  1716.  Creditors  May  Not  Bring  ludependent  Plenary  Actions 
in  Bankruptcy  Court. — But  creditors,  even  though  they  may  bring 
plenary  actions,  as  above  stated,  nevertheless  may  not  bring  Ihem  in  the 
federal  courts  of  bankruptcy;  for  the  jurisdiction  conferred  by  the  Amend- 
ment of  1903,  upon  the  bankruptcy  courts,  to  entertain  plenary  suits  for 
the  recovery  of  property,  or  its  value  fraudulently  or  preferentially  trans- 
ferred, authorizes  only  suits  by  trustees  and  not  by  creditors. ^^^ 

§  1717.  Receivers  May  Not  Institute  Plenary  Suits  for  Property 
or  Debts. — The  receiver  in  bankruptcy  has  no  title.  He  is  simply  cus- 
todian. And  it  has  been  held  that  he  may  not  institute  plenary  suits  for 
the  recovery  of  property  or  debts. ^^^ 

Booneville  Nat'l  B'k  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.): 
"The  authority  for  the  appointment  of  a  receiver  in  bankrjiptcy  proceedings 
comes  from  the  act  and  is  limited  by  the  act.  The  order  of  the  court  appoint- 
ing him  cannot  be  broader  than  the  statute.  The  receiver  is  a  statutory 
receiver,  and  not  a  general  receiver.  The  latter  is  appointed  by  a  court  ol 
chancery  by  virtue  of  its  inherent  power,  independent  of  any  statute.  His  au- 
thority is  derived  from,  and  his  duty  prescribed  by,  the  order  of  appointment; 
and  he  is  called  a  common-law  receiver.  Herring  v.  Railroad'  Co.,  105  N.  Y. 
340,  12  N.  E.  763.  A  statutory  receiver  is  one  appointed  in  pursuance  of  special 
statutory  provisions.  He  derives  his  power  from  the  statute,  and  to  it  must 
took  for  the  duty  imposed  upon  him.  He  possesses  such  power  only  as  the 
statute  confers,  or  such  as  may  be  fairly  inferred  from  the  general  scope  of 
the  law  of  his  appointment.  We  are  therefore  referred  to  the  Bankrupt  Act 
(30  Stat.,  ch.  541)  to  ascertain  the  powers  of  the  bankruptcy  court,  to  ap- 
point a  receiver,  and  the  extent  of  the  power  which  the  act  confers  upon  him. 
*  *  *  We  can  now  discover,  as  we  think,  the  general  purpose  of  this  law.  It 
was  that  the  property  of  the  bankrupt  should  be  vested  in  a  trustee,  to  be  selected 
by  creditors;  that  such  officer  should  have  the  general  control  and  manage- 
ment of  the  estate,  and  the  right  to  recover  for  the  benefit  of  creditors  all 
property  transferred  in  fraud  of  the  act.  It  contemplated  that  between  the 
'Sling  of  the  petition  and  the  adjudication  of  bankruptcy  an  emergency 
might  arise  with  respect  to  the  care  pf  the  bankrupt's  property;    and  in  invol- 

118.    Bankr.  Act,  §  23  (b)  and  §  70  (e).     Viquesnay  v.  Allen,  13  A.  B.  R.  402, 
131  Fed    31   (C    C.  A.  W.  Va.).     Contra,  Horner-Gaylord  Co.  v.  Miller  &  Ben- 
nett, 17  A.  B.  R.  357,  147  Fed.  295  (D.  C.  W.'Va.).     See  ante,  §  401. 
■   119.   Beech  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.  Ga.). 
Obiter.  In  re  Kolin.  13  A.  B.  R.  53.r  134  Fed.  557  CC.  C.  A.  Ills.'). 
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imtary  cases  for  the  protection  of  the  property  in  the  interval  between  the 
filing  of  the  petition  and  the  adjudication,  the  bankruptcy  court  was  author- 
ized to  direct  the  marshal  to  seize  and  hold  the  property  pending  adjudication. 
So,  also,  in  voluntary  or  involuntary  cases,  when  it  was  found  absolutely  nec- 
essary for  the  preservation  of  an  estate,  the  court  should  appoint  a  receiver  or 
the  marshal  to  take  charge  of  the  property  of  the  bankrupt  until  the  petition 
is  dismissed  or  the  trustee  is  qualified.  It  plainly  was  not  contemplated  that 
..the  receiver  or  the  marshal  so  designated  should  supersede  the  trustee  or 
■exercise  the  general  powers  conferred  upon  a  trustee.  There  is  no  such  power 
.-specifically  confej-red  or  any  provision  in  the  act  from  which  such  power  can 
reasonably  be  implied.  Such  temporary  receiver,  whether  he  be  the  marshal 
or  another,  is  not  a  trustee  for  the  creditors,  but  is  a  caretaker  and  custodian 
■of  the  visible  property  pending  adjudication  and  until  a  selection  of  a  trustee. 
If  in  any  sense  a  trustee,  he  is  trustee  for  the  bankrupt,  in  whom  is  the  title 
to  the  property  until  it  passes  by  operation  of  law  as  of  the  date  of  adjudica- 
tion to  the  trustee  selected  by  the  creditors.  The  duty  required  and  the  power 
■conferred  clearly  are  that  the  receiver  or  l^e  marshal  should  take  possession 
■of  the  property  that  would  otherwise  go  to  waste,  and  hold  it  and  preserve  it, 
so  that  it  might  come  to  the  trustee,  when  selected,  without  needless  injurj'. 
There  might  also  be  an  occasion  when  the  business  of  the  bankrupt  ought  not,, 
in  the  interest  of  the  creditors,  to  be  temporarily  suspended,  as  for  example, 
in  the  case  of  a  hotel  or  other  business,  where  the  value  of  the  goods  will 
require  that  it  should  be  kept  a  going  concern  until  the  trustee  should  be  ap- 
pointed, and  for  a  limited  time  after  the  trustee  was  appointed,  that  he  might 
dispose  of  it  profitably  for  the.  creditors." 

In  re  Schrom,  3  A.  B.  R.  353,  97  Fed.  760  (D.  C.  Iowa):  "Under  these  cir- 
■cumstances  it  is  difficult  to  see  how  this  court  can  exercise  jurisdiction  or 
■control  over  the  property  in  Illinois,  or  can  confer  any  authority  on  the  re- 
ceiver to  bring  suit  in  Illinois  against  third  parties  t.o  obtain  possession  of  the 
property.  The  proper  course  to  pursue  is  for  the  petitioning  creditors  to  take 
proceedings  ii^  the  proper  court.  State  or  Federal,  in  Illinois,  in  their  own  name, 
.setting  up  the  proceedings  now  pending  in  bankruptcy  in  this  court  as  the  basis 
■  ■©!  their .  action,  and  asking  that  court  to  protect  the  rights  of  the  creditors 
in  the  property  situated  in  Illinois,  either  by  the  appointment  of  a  receiver, 
by  injunction,  or-  any  other  appropriate  remedy.  If  the  adjudication  in  bank- 
ruptcy is  had,  then  the  trustee  who  will  be  appointed  can  then  appear  in  that 
•case  on  behalf  of  the   creditors,   and  take  control   of  the   proceedings." 

Contra,  obiter.  In  re  Fixen  &  Co.,  2  A.  B.  R.  823,  96  Fed.  748  (D.  C.  Calif.) : 
"The  duty  of  a  receiver  is  'to  take  charge  of  the  property  of  the  bankrupts.' 
If  an  action  at  law  or  suit  in  equity  is  necessaty  to  the  accomplishment  of 
that  purpose,  the  receiver  not  only  has  the  power,  but  it  is  his  duty,  to  insti- 
tute such  action  or  suit.  To  say  that  he  cannot  resort  to  legal  proceedings 
when  necessary  to  take  charge  of  the  property  of  the  bankrupt,  while  con- 
-ceding  that  he  may  employ  all  other  suitable  agencies  and  instrumentalities  for 
"the  purpose,  is  wholly  illogical.  Legal  proceedings  are  sometimes  the  only 
means  whereby  the  property  of  bankrupts  can  be  preserved.  Suppose  that  an 
■estate  consists  of  personal  property,  which  has  come  into  the  hands  of  wrong- 
■doers,  who  are  about  to  secrete  it  or  carry  it  beyond  the  jurisdiction  of  the  court. 
Can  it  be  seriously  claimed  in  such  a  case  that  the  receiver  must  sit  quietly 
"by  and  suffer  the  property  to  be  irretrievably  lost,  on  the  ground  that  his 
functions  are  limited  to  the  receipt  of  such  property  as  may  be  voluntarily 
surrendered  to  him?  The  statement  of  the  claim  is  its  refutation.  I  hold  that 
it  is  clearly  within  the  jurisdiction  of  the  court  appointing  a  receiver  in  bank- 
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ruptcy  to  authorize  him  to  institute  necessary  actions  for  the   recovery  of  the- 
bankrupt's  property." 

§  1718.  After  Appointment  of  Trustee  Suits  Not  to  Be  Instituted 
by  Creditors. — After  the  appointment  and  qualification  of  the  trustee 
suits  may  not  be  instituted  by  creditors  to  recover  or  protect  assets  for 
the  estate,  except  in  the  trustee's  name  and  when  the  court  has  authorized 
it  upon  the  trustee  failing  to  act.  It  is  a  general  rule  that  after  the  appoi^t- 
ineut  of  the  trustee  all  actions  and  proceedings  for  the  recovery  of  prop- 
erty alleged  to  belong  to  the  bankrupt  estate  must  be  brought  by  or  in 
the  trustee's  name.^^** 

Compare,  under  law  of  1867,  Glenny  v.  Lang'don,  98  U.  S.  20:  "1st.  It  is 
only  through  the  instrumentality  of  his  assignee  that  creditors  can  recover, 
and  subject  to  the  payment  of  their  claims,  the  property  which  the  bankrupt 
fraudulently,  transferred  prior  to  tjie  adjudication  in  bankruptcy,  or  which  he 
concealed  from  and  fails  to  surrender  to  his  assignees." 

Viquesnay  v.  Allen,  12  A.  B.  R.  402,  131  Fed.  21  (C.  C.  A.  W.  Va.) :  "Neithei 
the  original  Bankruptcy  Act  nor  the  amendment  seems  to  us  to  afford  any 
ground  for  the  contention  of  the  appellee.  The  original  act,  §  23  a,  relates 
only  to  controversies  between  the*  trustee  in  bankruptcy  and  adverse  claim- 
ants to  property  acquired  or  claimed  by  the  trustee.  So,  also,  23b  relates 
only  to  suits  brought  by  trustees  in  bankruptcy.  And  the  amendment,  if  ap- 
plicable here,  likewise  only  applies  to  suits  by  trjistees  in  bankruptcy." 

Smith  V.  Belden,  6  A.  B.  R.  423  (Sup.  Ct.  N.  Y.) :  "His  only  interest  is  that 
of  a  general  creditor  in  the  successful  prosecution  of  the  action  and  in  the  dis- 
position of  its  fruits.  It  is  settled  that  on  account  of  such  interest  he  should' 
not  be  made  a  party  in  the  absence,  as  is  the  case  upon  this  motion,  of  any 
allegations  touching  the  good  faith  and  diligence  of  the  trustee  for  the  cred- 
itors." 

In  re  Adams,  1  A.  B.  R.  96  (Ref.  N.  Y.) :  "As  has  been  seen,  the  Bank- 
ruptcy Act  of  1898  not  only  vests  in  the  trustee  property  fraudulently  con- 
veyed by  a  bankrupt,  but,  more  than  that,  subrogates  the  trustee  to  all  rights- 
of  creditors  to  recover  such  property.  Under  a  provision  of  the  former  Bank*- 
rupt  Act  (U.  S.,  R.  S.,  §  5046)  vesting  in  the  assignee  under  that  act  'all  prop- 
erty conveyed  by  the  bankrupt  in  fraud  of  his  creditors,'  it  was  held,  that  the 
sole  right  to  attack  a  fraudulent  assignment,  belonged  to  the  assignee  in  bank- 
ruptcy; and  it  was  repeatedly  decided  that  it  was  only  through  the  instru- 
mentality of  the  assignee  that  a  creditor  could  recover  and  subject  to  the  pay- 
ment of  his  debt  property  fraudulently  transferred  by  a  bankrupt  prior  to  the 
ndjudication  of  bankruptcy.  Olney  v.  Tanner,  22  Blatchf.  540;  Glenny  v. 
Langdon,  98  U.  S.  20;  Trimble  v.  Woodhead,  102  U.  S.  647;  Moyer  v.  Dewey,. 
103  U.  S.  301.  In  the  case  of  Olney  v.  Tanner,  it  was  further  held,  that  all 
the   creditor's   right   of  action  to   reach   such   property  passes   to   the   assignee,. 

120.  Barnes  Mfg.  Co.  v.  Norden,  7  A.  B.  R.  553  (Sup.  Ct.  N.  J.);  In  re  Pear- 
son, 2  A.  B.  R.  821  (Ref.  Pa.);  In  re  Carter,  1  A.  B.  R.  160  (Ref.  Ga.) ;  In  re 
Rothschild,  5  A.  B.  R.  587  (Ref.  Ga.) ;  impliedly.  In  re  Bailey,  18  A.  B.  R.  223, 
151    Fed.  953   (D.   C.   Penn.). 

But  compare  instance  where  a  judgment  creditor  was  permitted  to  institute  a 
suit  after  the  debtor  had  been  adjudged  bankrupt  more  than  two  months,  to- 
declare  a  fraudulent  trust  in  property  nnrt  to  subject  the  same  to'the  creditors'" 
own  judgment.     Evans  v.  Staalle.  IJ   A.  R.  U..  182  (Supreme  Court  Minn.). 
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now  the  trustee,  as  a  statutory  right,  and  he  acquires  not  only  all  the  rights 
■of  the  creditor,  but  he  is  enabled  to  assail  transfers  which  the  creditor  could 
not  assail,  unless  he  had  acquired  a  right  to  or  lien  upon  the  specific  property. 
"If,  by  reason  of  their  diligence  in  commencing  their  creditor's  action  before 
the  filing  of  the  petition  in  this  case,  and  because  the  property  fraudulently 
transferred  was  transferred  before  the  passage  of  the  act,  the  creditors  opposing 
this  motion  have  obtained  equities  superior  to  those  of  other  creditors,  undoubt- 
-edly  they  have  no  more  to  be  lost  under  the  provisions  of  the  existing  Bank- 
ruptcy Law  than  they  were  under  the  former  law,  under  which  it  was  held  that 
the  assignee  took  the  estate  in  the  plight  in  which  he  found  it  and  subject  to  all 
Tested  liens  and  equities.  Yeatman  v.  Savings  Institution,  96  U.  S.  Rep.  764. 
Nor  will  those  superior  equities,  if  they  exist,  be  lost  when  a  trustee  is  ap- 
pointed in  this  proceedings,  because  he  will  then  be  subrogated  to  the  right  of 
these  creditors  to  prosecute  their  action." 

§   1719.    Creditors  Maintaining  Suits  in  Trustee's  Name. — Un- 

-doubtedly,  creditors  may  maintain  suits,  using  the  trustee's  name  by  leave 
•of  court,  in  cases  where  the  trustee  refuses  or  fails  to  act.i^i 

In  re  Bailey,  18  A.  B.  R.  326,  151  Fed.  953  (D.  C.  Penn.) :  "The  order  of  the 
■court  is  that  upon  the  *  *  *  filing  of  a  bond  in  the  court  in  the  sum  of 
five  hundred  dollars  ($500.00),  conditioned  for  the  payment  of  costs  that  may 
accrue  in  any  litigation  which  the  petitioner  may  require  the  trustee  to  insti- 
tute for  the  recovery  of  property  alleged  to  belong  to  the  bankrupt's  estate, 
that  the  trustee  is  hereby  directed  to  institute  such  suits  for  the  recovery  of 
property  as  the  petitioner  and  his  coiinsel  may  di'rect,  and  any  litigation  so 
instituted  to  be  directed  and  conducted  for  the  trustee  by  petitioner's  counsel; 
and  it  is  so  ordered." 

And  the  court  may  require  such  creditors  to  indemnify  the  trustee 
against  the  costs  and  expenses  of  the  Htigation.^-^ 

§  1720.  Trustee  May  Institute  Sivy's  for  Recovery  of  Property. 

— The  trustee  may  himself,  of  course,  commence  and  maintain  suits  for 
■"the  recovery  of  property. 

§  1721.  May  Sue  in  State  Court. — He  may  sue  in  the  State  Court.i^a 

§  1722.  May  Sue  without  First  Obtaining  Leave. — He  niij.  sue 
in  the  State  Court  without  first  obtaining  leave  from  the  bankruptcy 
court.124 

121.  See,  on  analogous  subject  of  "Parties  to  Object  to  Claims,"  ante,  §§ 
824  and  836.    Also,  "Parties  on  Appeal,"  etc.,  post,  §  2827,  et  seq. 

122.  In  re  Bailey,  18  A.  B.  R.  336,  151  Fed.  953  (D.  C.  Penn.). 

123.  Traders'  Ins.  Co.  v.  Mann,  11  A.  B.  R.  369  (Sup.  Ct.  Ga.) ;  Chism  v.  Bank, 
.5  A.  B.  R.  56  (Sup.  Ct.  Miss.);  In  re  Mersman,  7  A.  B.  R.  46  (Ref.  N.  Y.);  Rob- 
inson V.  White,  3  A.  B.  R.  88  (D.  C.  Ind.);  Breckons  v.  Snyder,  15  A.  B.  R.  113, 
211  Penn.  St.  176.  ,  .     .    .. 

See  for  further  instances  the  many  cases  cited  under  the  subject  of  jurisdic- 
tion over  adverse  claimants:  Subdivision  "A,"  of  this  Division  and  Chapter, 
""Where  Such  Actions  May  'Be  Brought." 

124.  Callahan  v.  Israel,  186  MasS.  383;  Chism  v.  Bank,  5  A.  B.  R.  56  (Sup.  Ct. 
Miss.),  wherein  the  court  held  that  it  is  incident  to  the  trustee's  right  and  duty. 
Impliedly,  obiter,  Hahlo  v.  Cohn,  15  A.  B.  R.  593  (D.  C.  N.  Y.). 

But  see  contra.  In  re  Mersman,  7  A.  B.  R.  46  (Ref.  N.  Y.) :     "Trustee  should 
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Traders'  Ins.  Co.  v.  Mann,  11  A.  B.  R.  269  (Sup.  Ct.  Ga.) :  "There  is  a 
marked  difference  between  the  two  (receiver  and  trustee).  The  powers  of  a 
receiver  are  not  fixed  bv  law  but  by  the  order  of  appointment.  His  duties 
vary  in  each  case.  In  some  instances  they  are  active.  He  must  operate  a 
railroad,  sell  a  stock  of  goods,  manage  a  farm,  or  collect  rents.  He  is  ofteii' 
a  mere  stakeholder  to  preserve  the  property  until  final  decree.  He  has  no 
fixed  duty  or  inherent  power.  Unless  authorized  so  to  do  he  has  no  right 
to  bring  suit.  Civ.  Code,  1893,  §§  4900,  4906.  But  the  duties  of  a  trustee  ia 
bankruptcy  are  fixed  by  statute.  'They  shall  collect  and  reduce  to  .money  the 
property  of  estates  for  which  they  are  trustees' — words  as  fully  warranting 
him  to  sue  as  an  administrator,  with  the  same  power  and  duty.  The  fact 
that  this  is  to  be  'under  the  direction  of  the  court'  no  more  requires- 
a  preliminary  order  to  sue  than  it  would  necessitate  a  special  order  to- 
authorize  him  to  go  in  person  and  present  a  note  and  demand  payment.  The- 
money,  when  collected,  after  suit  or  without  suit,  and  the  use  to  be  made 
thereof,  was  to  be  'under  the  direction  of  the  court.'  But  being  bound  to  col- 
lect, he  was  not  obliged  to  secure  a  special  order  to  bring  A  suit  necessary- 
to  collect.  As  to  actions  by  or  against  the  bankrupt  pending  at  the  time  of 
the  adjudication,  the  act  requires  him  to  obtain  instructions  from  the  court 
intervening.  But  the  express  requirement  that  he  must  obtain  an  order  in  such 
instances,  while  being  silent  as  to  the  necessity  therefor  in  cases  like  this,  is 
conclusive  that  special  permission  was  not  necessary  where  he  had  to  sue 
in  order  to  collect  a  debt  due  the  estate.  The  fact  that  the  original  Bankrupt 
Act  (Act,  March  2,  1867,  ch.  176,  14  Stat.  517)  required  this  action  to  be 
brought  in  a  State  court  is  here  sufficient  authority  to  begin  this  proceeding.. 
Section  23b." 

§  1723.  May  Sue  in  Bankruptcy  Court  for  Recovery  of  Property 
Transferred  by  Bankrupt. — He  may  also  sue  in  the  federal  court,  as  we 
have  seen  ante,  this  Chapter  and  Division,  Subdivision  "A,"  "Where  Ple- 
nary Actions  against  Adverse  Claimants  May  Be  Brought."i25 

§  1724.  May  Institute  Suits  against  Debtors  to  Recover  Money 
Judf  ments. — The  trustee  may  institute  suits  to  recover  money  judgments- 
against  debtors,  and  may  maintain  such  suits  already  started  by  the 
bankrupt. 

not  begin  suits  to  set  aside  alleged  fraudulent  or  preferential  transactions  with- 
out applying  for  and  obtaining  the  direction  of  the  referee  in  charge.  Sucli 
application  should  be  made  at  some  regular  meeting  of  creditors." 

But  the  trustee  must  get  the  approval  of  the  bankruptcy  court  in  advance 
where  he  seeks  to  be  substituted  for  the  bankrupt  in  a  suit  pending  at  the 
time  of  bankruptcy,  see  ante,  §  899. 

Objections  of  the  secured  creditor  whose  security  is  the  object  of  attack  are 
entitled  to  but  little  weight,  In  re  Mersman,  7  A.  B.  R.  46  (Ref.  N.  Y.). 

The  trustee  may  be  required  to  give  security  for  costs  in  some  States,  when 
the  cause  of  action  arose  before  the  bankruptcy,  Joseph  v.  Raflf,  9  A.  B.  R.  227 
(Sup.  Ct.  N.  Y.  App.  Div.);  Joseph  v.  Makley,  8  A.  B-  R.  18  (Sup-  Ct.  N.  Y. 
App.  Div.);  but  compare,  obiter.  In  re  Barrett,  12  A.  B.  R.  626,  132  Fed.  362 
(C.  C.  Tenn.). 

125.  And  neither  the  trustee  nor  the  receiver  will  be  required  to  give  security 
for  costs  nor  to  be  personally  liable  therefor,  unless  acting  in  bad  faith  or  un- 
reasonably or  oppressively;  certainly  not  where  there  are  assets  in  the  bank- 
rupt estate,  nor  where  there  are  no  assets,  unless  due  in  fairness  to  opposite 
parties  to  indemnify  them  against  costs,  In  re  Barrett,  12  A.  B.  R.  626,  133  Fed_ 
362  (D.  C.  Tenn.). 
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Division  4. 
Pleadings  and  Practice  in  Plenary  Actions  against  Adverse  Claim- 
ants TO  Recover  Property  or  Its  Value, 
subdivision  "a." 
Nature  oe  Such  Actions. 
§  1725.   Nature  of  Plenary  Suits  against  "Adverse  Claimants." 
— Plenary  suits  against  adverse  claimants  to  recover  property  or  its  value 
transferred  by  the  bankrupt,  are  generally  in  the  nature  of  creditors'  bills 
to  set  aside  fraudulent  or  preferential  transfers,  and  in  general  follow  the 
rules  of  practice  of  such  bills, ^^s  and  the  trustee  is  not  confined  to  suits 
at  law  to  recover  the  property  or  its  value. 

Pond  V.  N.  Y.  Exch.  Bk.,  10  A.  B.  R,  343,  134  Fed.  992  (D.  C.  N.  Y.):  "This 
suit  is  analogous  to  a  judgment  creditor's  suit  to  set  aside  a  fraudulent  con- 
veyance. The  original  payment  when  made  was  valid.  It  would  not  have  been 
voidable  by  the  bankrupt.  It  has  only  become  voidable  at  the  election  of  the 
trustee  in  bankruptcy,  in  the  same  manner  as  a  fraudulent  conveyance  may  be 
set  aside  by  a  judgment  creditor.  The  jurisdiction  in  such  cases  has  always 
been  in  equity.  Many  such  suits  in  equity  were  brought  by  trustees  in  bank- 
ruptcj'  under  the  Act  of  1867,  for  instance,  Grant  v.  National  Bank,  97  U.  S. 
80;  Rogers  v.  Palmer,  103  U.  S.  363;  Stucky  v.  Masonic  Savings  .Bank,  108 
U.  S.  74." 

Lesser  v.  Realty  Co.,  17  A.  B.  R.  524,  116  App.  Div.  (N.  Y.)  213:  "The  rul? 
now  seems  to  be  well  settled  that  whenever  it  is  necessary,  in  an  action  of  this 
character,  to  set  aside  a  written  instrument  to  enable  the  trustee  to  reclaim 
property  unlawfully  transferred,  the  action  must  be  brought  in  equity  and  not 
at  law." 

§  1726.  Receivers  May  Be  Appointed. — Thus,  receivers  may  be  ap- 
pointed therein.12^ 

'Obiter,  Sheldon  v.  Parker,  11  A.  B.  R.  170,  66  Neb.  630:  "The  trustee  in  a 
proper  case  may  have  a  receiver  pending  the  trial  or  pending  an  appeal,  if  the  cir- 
cumstances attending  the  case  would  entitle  any  other  litigant  to  the  same  relief." 

But  a  receiver  will  not  be  appointed  to  collect  the  rents  and  profits 
where  the  transferee  is  financially  responsible.^^s 

126.  Parker  v.  Black,  16  A.  B.  R.  203,  143  Fed.  560  (D.  G.  N.  Y.,  affirmed  in 
18  A.  B.  R.  15,  151  Fed.  18). 

Carter  v.  Hobbs,  1  A.  B.  R.  315,  93  Fed.  594  (D.  C.  Ind.) :  This  case  and  the 
next,  Wall  v.  Cox,  are  not,  however,  to  be  followed  on  the  point  that  such  suits 
qould  be  brought  in  the  bankruptcy  court   before  the  Amendment   of   1903. 

Wall  V.  Cox,  5  A.  B.  R.  727,  181  U.  S.  344,  reversing  4  A.  B.  R.  659,  101  Fed. 
403;  VoUkommer  v.  Frank,  14  A.  B.  R.  697,  107  App.  Div.  594;  Bryan  v.  Madden, 
15  A.  B.  R.  388,  109  App.  Div.  876;  Parker  v.  Black,  18  A.  B.  R.  15,  151  Fed.  18 
(C.  C.  A.  N.  Y.,  affirming  16  A.  B.  R.  302).  Obiter,  Off  v.  Hakes,  15  A.  B.  R. 
700,  143  Fed.  364  (C.  C.  A.  111.);  Andrews  v.  Mather,  9  A.  B.  R.  301,  134  Ala. 
358  (Sup.  Ct.  Ala.);  Beasley  v.  Coggins,  12  A.  B.  R.  355,  48  Fla.  315  (Fla.  Sup. 
Ct.);  Wall  V.  Cox,  4  A.  B.  R.  659,  101  Fed;  403  (reversed,  on  other  grounds,  in  5 
A.  B.  R.  527,  181  U.  S.  244);  impliedly,  Bardes  xi.  Bank,  4  A.  B.  R.  163,  178  U. 
S.  524. 

127.  Compare,  inferentially  (where  refused),  Rowland  v.  Auto.  Car  Co.,  1.3 
A,  B.  R.  799  (C.  C.  Pa.);  Cox  v.  Wall,  3  A.  B.  R.  664,  99  Fed.  546  (D.  C.  N.  Car., 
reversed,  on  other  grounds,  sub  nom.  Wall  v.  Cox,  5  A.  B.  R.  737,  181  U.  S. 
244,  supra). 

128.  Webb  v.  Manheim,  16  A.  B.  R.  473,  109  App.  Div.  63. 
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§  1727.  Writs  of  Injunction  and  Sequestration  Issuable.— Thus, 
likewise,  writs  of  sequestration  or  of  injunction  may  be  issued  th,erein  to 
take  possession,  or  prevent  the  removal,  of  property.i^s 

§  1728.  Retransfer  or  Surrender  of  Choses  in  Action  May  Be 
Ordered. — Thus,  decrees  for  the  retransfer  or  surrender  of  choses  in 
action  may  be  made  therein. ^^o 

§  1729.  Trustee  Not  Confined  to  Suits  in  Equity,  and  in  Proper 
Case  May  Sue  at  Law  for  Recovery  of  Property  or  Its  Value. — 

The  trustee  is  not  confined  to  suits  in  equity ;  but  in  a  proper  case  may  sue 
at  law  for  the  recovery  of  the  property  or  its  value.^^^ 

Obiter,  Parker  v.  Black,  16  A.  B.  R.  204,  143  Fed.  560  (D.  C.  N.  Y.) :  "It  was 
not  necessary  for  the  trustee  to  invoke. his  equitable  remedy:  he  was  not  ex- 
clusively confined  to  seek  redress  in  a  court  of  law.  Either  remedy  apparently 
was  open  to  the  trustee  in  this  case." 

§  1730.    And  Should  Sue  at  Law  unless  Remedy  Inadequate.— 

And  the  trustee  should  sue  at  law  unless  his  remedy  at  law  is  inadequate. 
But  the  objection  that  he  does  not  do'so  comes  too  late  when  first  made 
after  submission  of  an  adverse  report  of  a  special  master.^32 


PtBADINGS  AND  PrACTICS  IN  ACTIONS  BY  TrUSTEB  TO   SET  AsIDE  FRAUD- 
ULENT Transfers. 

§  1731.  Petition  to  Show  Inadequacy  of  Assets. — The  petition  must 
show  that  the  trustee  has  not  sufficient  assets  in  his  hands  to  satisfy  cred- 
itors. 

Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368:  "Another  aspect  of  tlje 
case  is  fatal  to  appellant's  contention.  He  does  not  allege,  nor  did  he  offer 
to  prove,  that  the  assets  in  his  hands  were  insufficient  to  satisfy  the  claims  of 
all  creditors.     Under  the  Federal  Bankrupt  Act  a  trustee  has  power  to  avoid 

129.  Horskins  v.  Sanderson,  13  A.  B.  R.  101,  132  Fed.  415  (D.  C.  Vt.);  Law- 
rence V.  Lowrie,  13  A.  B.  R.  297,  133  Fed.  995  (D.  C.  Mass.).  Compare,  Row- 
land V.  Auto.  Car  Co.,  13  A.  B.  R.  799  (C.  C.  Penn.).  Instance,  Blake  v.  Nesbet, 
16  A.  B.  R.  269,  144  Fed.  279  (D.  C.  Mo.). 

As  to  whether  injunction  bond  may  be  dispensed  with,  see  obiter.  In  re  Bar- 
rett, 12  A.  B.  R.  627,  132  Fed.  362  (D.  C.  Tenn.). 

Actual  notice  of  granting  of  injunction  sufficient  to  bind,  Blake  v.  Nesbet,  16 

A.  B.  R.  269,  144  Fed.  279  (D.  C.  Mo.).    Analogously,  In  re  Krinsky  Bros.,  7  A 

B.  R.  535,  112  Fed.  972  (D.  C.  N.  Y.). 

130.  Bindseil  v.  Smith,  5  A.  B.  R.  40  (N.  J.  Court  App.  &  Err.).  Impliedly, 
Off  V.  Hakes,  15  A.  B.  R.  700,  142  Fed.  364  (C.  C.  A.  Ills.). 

131.  Wetstein  v.  Franciscus,  13  A.  B.  R.  326,  133  Fed.  900  (C.  C.  A.  N.  Y.), 
Instance,  Suffel  v.  McCartney  Nat'l  Bk,  16  A.  B.  R.  259,  106  N.  W.  (Wis.)  837. 

Burns  v.  O'Gorman,  17  A.  B.  R.  815  (U.  S.  C.  C.  R.  I.):  "A  trustee  in  bank- 
ruptcy may  sue  in  trover  for  a  conversion  of  goods  occurring  either  after  oi 
before  bankruptcy." 

Suing  Debtors  of  Bankrupt  after  General  Assignment  Superseded  by  Bank- 
ruptcy.— Practice:  Demurrer  to  Petition:  Cohen  v.  Wagar,  16  A.  B.  R.  381, 
183  N.  Y.  33. 

132.  Mitchell  v.  Mitchell,  17  A.  B.  R.  382  (D.  C.  N.  Car.). 
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any  transfer  which  any  creditor  might  have  avoided.  A  creditor  could  not 
Tiave  avoided  this  mortgage  without  showing  some  fraud  as  to  him.  The 
mortgage  was  good  as  between  the  parties,  and,  unless  some  one  was  harmed, 
it  should  be  permitted  to  stand." 

Mueller  v.  Bruss,  8  A.  B.  R.  443,  113  Wis.  406:  "A  third  proposition  is  that 
the  trustee  cannot  maintain  this  action  unless  it  is  shown  by  the  complaint 
that  he  has  not  sufficient  assets  in  his  hands  to  satisfy  the  claims  of  the  cred- 
itors of  the  debtor.  No  such  showing  is  made  in  the  complaint.  For  all  that 
appears  therein,  there  may  be  money  and  property  enough  in  his  hands  to  pay 
every  claim  filed  against  the  debtor.  The  conveyaiices  attacked  were  good 
■between  the  parties  thereto.  Ellis  v.  Land  Co.,  108  Wis.  313,  84  N.  W.  417. 
Third  parties  are  not  allowed  to  impeach  them  unless  it  is  necessary,  to  do  so 
in  order  that  justice  may  be  done.  The  trustee  has  no  right  superior  to  that 
■of  the  creditors  he  represents.  If  we  admit  that  the  facts  stated  show  such 
transfers  to  have  been  fraudulent,  still  no  right  to  avoid  them  exists  unless  it 
appears  that  some  one  was  harmed.  ,  It  seems  quite  evident,  without  argument, 
that,  unless  it  is  made  to  appear  that  the  property  so  conveyed  is  needed  to 
pay  the  claims  filed  against  the  debtor,  the  trustee  has  no  right  to 'set  such 
conveyances  aside.  The  complaint  is  insufficient  in  this  respect.  It  ought  to 
show  the  amount  of  claims  filed,  and  the  value  of  the  assets  in  his  hands,  so 
that  the  court  may  determine  the  necessity  or  resorting  to  this  proceeding. 
Its  infirmity  in  this  rpspect  renders  it  susceptible  to  the  demurrer." 

But  compare,  app^irently  but  not  really  contra,  Breckons  v.  Snyder,  15  A.  B. 
R.  112,  211  Pa.  St.  176:  "The  adjudication  was  evidence  of  the  bankrupt's 
insolvency  at  its  date,  and  it  was  not  necessary  to  prove  insolvency  at  the  trial." 

§  1732.,  Return  of  Execution  Unsatisfied,  Not  Always  Prerequi- 
site.— The  obtaining  of  judgment  and  issuance  and  return  of  execution 
unsatisfied  as  evidence  of  exhaustion  of  legal  remedies  may  be  excused.  ^^^ 

Mueller  v.  Bruss,' 8  A.  B.  R.  442,  112  Wis.  406:  "Obtaining  judgment  on  the 
claim  with  a  return  of  an  execution  unsatisfied,  is  prima  facie  evidence  of  the 
exhaustion  of  all  legal  remedies  against  the  debtor.  The  rule  stated,  .low- 
•ever,  is"  not  inexorable  and  without  exceptions.  If  it  appears  that  for 
any  reason  a  judgment  againts  a  debtor  cannot  be  obtained,  it  will  be  excused 
as  a  preliminary  to  a  creditors'  suit.  Smith  Eq.  Rem.  of  Cred.,  §  167.  The 
■exceptions  noted  and  discussed  in  the  book  last  referred  to,  fairly  illustrate 
the  law  on  that  subject.  The  principle  involved  in  the  exceptions  to  the  rule 
is  that  when  a  party  has  done  all  that  is  possible'  for  him  to  do  to  prepare  his 
case  for  equitable  cognizance,  he  is  not  to  Ue  denied  access  to  the  only  tribunal 
capable  of  granting  relief.  This  leads  us  to  the  consideration  of  the  situation 
presented  by  the  allegations  of  the  complaint.  It  is  not  alleged  that  any  of 
the  creditors  have  ever  obtained  judgment  on  their  claims.  The  trustee  has 
not  secured  a  judgment,  and  it  is  not  perceived  how  either  he  or  the  creditors 
could  do  so,  under  the  provisions  of  the  Bankrupt  Act.  By  section  11  all  suits 
founded  on  a  claim  from  which  a  discharge  would  be  a  release,  pending  at  the 

133.    Piatt,  Assignee  v.  Matthews,  10  Fed.  380  (D.  C.  N.  Y.). 

But  compare,  Viquesney  v.  Allen,  13  A.  B.  R.  402.  131  Fed.  31  (C.  C.  A.  W. 
Va.) :  This  was  a  peculiar  case.  A  simple  contract  creditor  undertook,  after 
the  involuntary  proceedings  had  begun  although  before  adjudication,  to  insti- 
tute an  independent  suit  in  aid  of  the  bankruptcy  proceedings,  as  ancillary 
thereto,  to  set  aside  an  alleged  fraudulent  conveyance.  The  court  held  two 
points:  a  simple  contract  creditor  could  not  maintain  the  action,  and  that  a 
creditor  was  not  the  proper  party,  in  any  event. 
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time  of  the  petition,  are  to  be  stayed  until  after  an  adjudication  or  the  dismissal 
of  the  petition,  and,  if  such  person  be  adjudged  a  bankrupt,  such  suits  are  to  be 
stayed  until  12  months  after  the  date  of  such  adjudication,  or,  if  within  that  tii„e 
such  person  applies  for  a  discharge,  then  until  the  question  of  such  discharge 
is  determined,  so  that,  unless  the  creditor  had  obtained  a  judgment  before 
petition  filed,  he  could  not  do  so  until  after  a  discharge.  Such  discharge  re- 
leases the  bankrupt  from  all  prevable  debts  except  such  as  are  mentioned  in 
§  17.  In  the  meantime  the  trustee  is  vested  with  all  the  rights  the  creditors 
had  to  avoid  transfers  made  by  the  debtor.  The  creditors  could  not  sue  and 
obtain  judgment  pending  the  bankruptcy  proceedings.  The  trustee  had  no 
greater  right.  Hence,  by  the  operation  of  a  paramount  law  of  the  United  States, 
the  creditors  were  prevented  from  obtaining  a  judgment  upon  which  to  base- 
the  right  to  attack  the  conveyance  of  their  debtor,  alleged  to  have  been  fraud- 
ulently made.  This  brings  the  case  within  the  exception  before  mentioned, 
and  excuses  the  trustee  from  obtaining  a  judgment  and  issuing  execution  as 
a  preliminary  to  the  suit." 

Compare,  Brown  v.  Barker,  8  A.  B.  R.  450,  458,  68  App.  Div.  594,  74  N.  Y. 
Supp.  43*  "The  courts  are  not  inclined  to  extend  the  cases  in  which  a  plain- 
tiff will  be  excused  from  pursuing  the  ordinary  course  of  obtaining  a  judgment 
upon  his  indebtedness,  and  we  think  that  it  will  not  be  going  too  far  to  hold 
that  a  plaintiff  seeking  to  make  such  an  excuse  as  is  urged  in  this  case  shair 
clearly  allege  and  show  that  the  restraining  order  has  been  made  against  his- 
opposition  and  without  his   procurement   or   consent.'' 

In  re  Martin,  5  A.  B.  R.  424,  105  Fed.  723  (D.  C.  N.  Y.) :  "Is  it  essential 
that  the  plaintiff  proceed  to  judgment,  and  exhaust  his  remedy  in  the  manner 
specially  pointed  out  by  the  undertaking?  I  am  clearly  of  the  opinion  that  it 
is  not  necessary.  The  plaintiff,  by  the  restraining  order ,  of  the  bankruptcy 
court,  is  prevented  from  proceeding  to  judgment  and  execution  in  the  pending 
suit  before  the  justice  of  the  peace  by  the  paramount  authority  of  the  bank- 
ruptcy court.  This  court  has  power  to  stay  pending  suits  founded  upon  a 
claim  for  which  a  discharge  would  be  a  release.  The  performance  of  the  con- 
ditions imposed  on  the  plaintiff  in  the  suit  by  virtue  of  the  stay  becomes  im- 
possible, and  the  discharge  of  the  bankrupt  from  his  debts  has  the  same  effect 
as  the  return  of  an  execution  wholly  or  partly  un'^atisfied." 

Beasley  v.  Coggins,  12  A.  B.  R.  355,  57  So.  Rep.  213  (Sup.  Ct.  Fla.):  "The 
general  rule  is  that,  before  a  creditor  can  maintain  a  bill  in  equity  to  set 
aside  a  conveyance  by  his  debtor  of  his  real  estate  on  the  ground  of  fraud, 
the  creditor  must  reduce  his  claim  to  judgment,  or  its  equivalent,  a  decree  for 
a  balance  remaining  after  a  foreclosure  sale  of  mortgaged  property,  creating 
a  lien  on  such  rekl  estate;  and,  when  personal  property  or  equitable  assets- 
are  pursued,  he  must  have  an  execution  issued  and  returned  nulla  bona.  Rob- 
inson V.  Springfield  Company,  21  Fla.  203.  But  does  this  rule  apply  to  such. 
a  suit  by  a  trustee  in  bankruptcy?  *  *  *  Section  70e  *  *  *  vvas  in- 
tended to  provide  simply  that  the  trustee  in  bankruptcy  should  have  the  same- 
right  to  avoid  conveyances  as  was  possessed  by  creditors,  or  any  of  them„ 
and  this  with  especial  reference  to  the  statute  of  13  Elizabeth.  Under  the 
Bankruptcy  Act,  when  one  is  thereunder  adjudged  a  bankrupt  creditors  are 
not  permitted  to  attack  fraudulent  conveyances  of  their  debtor,  made  more 
than  four  months  of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could' 
not  do  so,  then  the  act  would  constitute  'a  device  to  permit  fraudulent  con- 
veyances to  take  effect  with  impunity  in  case  they  are  successfully  concealed 
for  the  specified  four  months.'  *  *  *  The  case  of  Piatt,  Assignee  v. 
Matthews   (D.   C.   N.   Y.)   10   Fed.   280,   arose  under  the  bankrupt  law  previous- 
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to  that  of  1898.  A  bill  was  filed  by  the  assignee  to  reach  property  alleged  to- 
have  been  fraudulently  transferred  by  the  bankrupt.  It  was  contended  oa 
demurrer  that,  as  no  creditor  had  a  judgment  and  execution  against  the 
bankrupt,  such  a  bill  would  not  lie.  The  court  held  that,  inasmuch  as  the- 
Bankruptiy  Act  vested  the  assignee  with  the  title  of  all  property  conveyed  by 
the  bankrupt  in  fraud  of  creditors,  the  assignee  acquired  his  rights  through 
the  act,  and  not  through  what  had  been  done  by  the  creditors.  The.  court: 
overruled  the  demurrer. 

"In  Bump  on  Fraudulent  Conveyances,  §  553,  it  is  stated  that,  in  order  foh 
an  assignee  in  bankruptcy  to  maintain  a  bill  to  set  aside  a  fraudulent  con- 
veyance, it  is  not  necessary  that  he  shall  have  a  lien  on  the  property,  and  ob- 
tain a  return  of  nulla  bona.  In  Cady  v.  Whaling,  7  Biss.  430,  Fed.  Cas.,  No. 
2,285,  an  assignee  in  bankruptcy  filed  a  bill  to  set  aside  a  fraudulent  convey- 
ance made  before  the  Bankrupt  Act  was  passed.  It  was  contended  that  such 
a  bill  could  not  be  maintained  on  behalf  of  general  creditors  who  had*no  spe- 
cific lien.     The  contention  was  overruled." 

§  1733.  Insolvency  Not  Necessary  Where  Actual  Intent  to  De- 
fraud Proved. — It  is  not  necessary  to  show  insolvency  if  an  actual  intent 
to  hinder,  delay  and  defraud  is  proved  without  showing  insolvency,  unless- 
the  action  be  brought  under  a  statutory  provision  requiring  such  show- 
ing.i^* 

§  1734.  "Insolvency,"  Here  Means  Inadequacy  of  Assets,  Not 
Mere  Inability  to  Pay  "in  Due  Course." — "Insolvency,"  as  understood 
in  dealing  with  contracts  or  conveyances  challenged  on  the  ground  of 
fraud,  actual  or  constructive,  has  reference  to  insufficiency  of  assets  to- 
cover  liabilities,  even  in  jurisdictions  where  the  term  "insolvency,"  as 
understood  in  the  administration  of  insolvency  laws,  is  the  inability  of  the 
debtor  to  pay  his  debts  as  they  mature  in  the  regular  course  of  business. ^^^ 

§  1734}4.  Allowance  of  Claim,  Subrogation  and  Reimbursement 
of  Transferee  on  Setting  Aside  Constructively  Fraudulent  Transfer. 

— On  the  setting  aside  of  a  transfer  which  is  not  actually  fraudulent,  but 
merely  constructively  so,  the  claim  of  the  transferee  has  been  allowed;- 
and  he  has  been  subrogated  to  the  rights  of  those  who  had  received  the 

134.  Inferentially,  Lansing  Boiler  Wks.  v.  Ryerson  &  Son,  11  A.  B.  R.  560,. 
128  Fed.  701  (C.  C.  A.  Mich.).     Inferentially  (this  being  a  case  where  the  fraud  ' 
was  urged  as  an  act  of  bankruptcy).  In  re  Pease,  13  A.  B.  R.  66,  129  Fed.  446  (D. 
C.  Mich.).    Inferentially,  In  re  Steininger  Mercantile  Co.,  6  A.  B.  R.  68,  107  Fed. 
669  (C.  C- A.  Ga.). 

135.  Marvin  v.  Anderson,  6  A.  B.  R.  520  (Wis.  Sup.  Ct.),  87  N.  W.  226. 
Sales  by  Insolvent   Corporations. — "Trust   fund"   doctrine,    so-called,   has   no 

application  to  a  going  corporation.  Its  creditors  have  no  equitable  lien  upon 
its  assets.  Such  lien  does  not  attach  till  the  corporation  is  insolvent  and  has. 
either  suspended  business  or  is  on  the  verge  of  collapse,  sO  that  it  may  reason- 
ably be  said  to  be  civilly  dead  as  regards  the  purposes  for  which  it  was  organ- 
ized, Marvin  v.  Anderson,  6  A.  B.  R-  520,  87  N.  >V.  226  (Wis.  Sup.  Ct). 

Presumption  of  Authority  of  Officers  of  Corporation. — The  presumption  is 
that  the  officers- were  authorized  to  execute  the  transfer.  Marvin  v.  Andersoi"., 
6  A.  B.  R.  520,  87  N.  W.  226  !(Wis.  Sup.  Ct.). 
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consideration  paid  by  him,  less  deduction  of  the  expense  of  setting  aside 
the  transfer.  13* 

Barber  v.  Coit,  1,6  A.  B.  R.  419,  144  Fed.  381  (C.  C.  A.  Ohio):  "In  prdei 
to  set  aside  a  transfer  under  this  section  (§  6343,  Rev.  Stats.  Ohio)  it  is  nol 
necessary  that  actual  fraud  or  intent  to  defraud  be  shown.  The  intent  to  prefer 
is     made      constructively     fraudulent      and     renders      the      transfer     voidable. 

*  *  *  This  is  a  finding  that  the  sale  was  made  to  prefer  certain  cred- 
itors    and     therefore    was     constructively     fraudulent.      It     goes     no    further, 

*  *  *  Under  these  circumstances,  since  the  creditors  have  received  the 
full  benefit  of  the  money  which  Coit  paid  to  Payne,  and  since  Coit  has 
nothing  to  show  for  this  money,  the  property  which  he  received  in  ex- 
change having  been  taken  away  from  him  and  handed  over  to'  the  trustee  for 
the  benefit  of  the  creditors,  it  seems  to  us  that  Coit  has  a  valid  claim  against 
the  trustee  for  the  full  amount  of  the  money  he  paid,  less  the  expenses  of  setting 
aside  the  sale.  The  creditors  lose  nothing  they  are  justly  entitled  to  by  giv- 
ing up  the  money,  for  they  have  the  property,  and  it  would  be  manifestly 
inequitable  for  them  to  hold  both  property  and  money." 

And  'such  fraudulent  transferee  has  been  allowed  reimbursement  or  off- 
set for  taxes,  repairs  and  interest  actually  paid  by  him.i^^ 

§  1735.  Pleadings  to  Show  Trustee's  Representative  Capacity.— 

The  pleadings  must  show  the  trustee  sues  in  his  representative  capacity. 
But  the  title  and  pleadings  may  be  considered  together  to  determine  the^ 
capacity.     Thus,  where  the  title  simply  shows  "trustee"  but  the  petition 
clearly  shows  he  sues  in  his  representative  capacity  "as  trustee,"  it  will 
not  be  construed  as  descriptio  personse  merely.^ss 

§  1736.  Trustee  Presumed  to  Represent  Creditors  and  to  Be  Au- 
thorized to  Act ;  Though  No  Claims  Proved. — The  trustee  may  sue  al- 
though no  claims  are  proved  by  creditors  in  the  bankruptcy  proceedings. 
The  trustee  is  entitled  to  institute  and  maintain  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  even  though  no  creditor  has  proved  his  claim 
in  the  bankruptcy  proceedings.  He  is  presumed  to  represent  creditors,  and 
the  burden  of  proof  of  rebuttal  is  upon  those  who  deny  his  authority. 

Oliver  V.  Hilgers,  11  A.  B.  R.  178,  93  N.  W.  911  (Minn.):  "We  think  it  is 
necessarily  implied  from  the  language  and  spirit  of  that  act  that  the  trustee 
is  empowered  to  proceed  to  protect  the  rights  of  creditors,  and  to  take  pos- 
. session  of  all  property  of  the  bankrupt,  without  waiting  for  any  proof  to  be 
filed  by  any  particular  creditors,  and  that,  when  it  appears  that  such  trustee 
has  been  appointed  in  voluntary  bankrupt  proceedings,  it  will  be  presumed 
that  he  represents  creditors;  and  it  will  also  be  presumed  that  the  creditors 
in  existence  at  the  time  of  filing  the  petition  were  not  paid  subsequently,  and 
the  burden  was   upon  appellants   to  show  the   contrary." 

But  compare,  inferentially,  contra,  but  obiter,  Breckons  v.  ^nyder,  15  A.  B. 
R.   115,  211  Pa.  St.  176:     "*     *     *     It  is  argued  that  it  was  incumbent  on  the 

134.  Ante,  §  775. 

135.  In  re  Chase,  13  A.  B.  R.  294,  133  Fed.  79  (D.  C.  Mass.). 

136.  Newland  v.  Zodikow,  11  A.  B.  R.  770,  39  Misc.  541,  80  N.  Y.  Suoo.  375. 
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plaintiff  to  show  that  there  were  unsatisfied  creditors  at  the  time  of  the  trans- 
fer, at  the  time  the  suit  was  brought,  and  at  the  time  of  the  trial,  for  the  reason, 
that,  if  there  were  no  creditors  when  the  transfer  was  made,  there  was  no  one 
to  be  defrauded  by  it,  and  if  there  were  none  afterwards  there  was  no  one  in 
whose  interest  the  trustee  could  maintain  the  action.  The  first  ground  of  ob- 
jection would  not  be  without  merit  if  a  recovery  had  been  sought  because  of 
a  preferential  transfer  within  the  time  prohibited  by  law.  But  the  second  count 
was  withdrawn,  and  the  only  issue  at  the  trial  was  whether  a  debt  had  existed 
and  had  been  paid.  No  other  right  to  retain  the  money  was  set  up.  If  it 
had  not  been  given  to  the  defendant  in  discharge  of  a  debt,  it  was  the  bankrupt's, 
money  in  the  defendant's  hands,  which  the  trustee  could  recover  for  cred- 
itors." 

The  presumption  is  that  the  trustee  has  complied  with  all  the  require- 
ments of  the  Bankrupt  Act  and  is  qualified  to  act,  al;. .ough  the  record  does 
not  show  he  has  obtained  an  extension  of  time  for  filing  his  bond  after 
the  expiration  of  the  time  provided  by  the  Bankrupt  Act.^^'^ 

§  1737.   Tender  of  Actual  Consideration  Paid,  Not  Necessary. — 

The  tender  of  the  actual  consideration  paid  which  is  necessary  in  a  suit 
to  rescind  a  sale  between  the  vendor  and  vendee,  need  not  be  alleged  where 
the  bill  suffieiently  alleges  a  sale  for  an  inadequate  consideration  with  intent 
to  hinder  creditors,  participated  in  by  the  purchaser.  Whether  refund  of 
any  part  will  finally  be  decreed  is  to  be  later  determined. i^* 

§  1738.  Whether  Transfer  Voidable  Only  as  to  Some  Creditors^ 
Nevertheless,  Avoided  as  to  All. — Where  a  conveyance  is  set  aside  and 
thereby  property  recovered  which  is  not  void  as  to  all  creditors  but  only 
as  to  a  part  of  the  creditors,  nevertheless  it  is  probable  that,  the  convey- 
ance being  set  aside,  it  is  set  aside  for  all  purposes  and  all  creditors  are 
entitled  to  share  therein,  although  as  t9  some  so  sharing  the  conveyance- 
would  not  have  been  void.  The  bankrupt  law  entitles  the  trustee  to  avoid 
for  the  benefit  of  all  creditors  any  transfer  which  any  creditor  might  have 
avoided. 13.8  The  estoppel  of  some  creditors  does  not  necessarily  work  an. 
estoppel  of  the  trustee.^*" 

§  1739.  Charging  Same  Transaction  in  Alternative,  Fraudulent 
or  Preferential,  Not  Inconsistent. — The  joinder  of  a  fraudulent  con- 
veyance and  a  voidable  preference,  alleged  as  to  the  same  facts,  is  not  a 
joinder  of  inconsistent  causes  of  action.^^^ 

137.  Breckons  v.  Snyder,  15  A.  B.  R.  115,  211  Pa.  St.  176. 

138.  Johnson  v.  Forsythe  Mercantile  Co.,  11  A.  B.  R.  673,  127  Fed.  845. 

139.  Bankr.  Act,  §  70  (b).  But  compare,  contra.  In  re  Cannon,  10  A.  B.  R. 
64,  121  Fed.  582   (D.  C.   S.  C). 

140.  Compare,  inf  erentially,  -but  not  directly  in  point,  Frank  v.  Musliner,  9  A. 
B.  R.  230  (N.  Y.  Sup.  Ct.  N.  Y.,  76  N.  Y.  App.  Div.  617), 

141.  Bryan  v.  Madden,  11  A.  B.  R.  763,  78'N,  Y.  Supp.  220;  Wright  v.  Skinner, 
14  A.  B.  R.  500,  136  Fed.  694  (D.  C.  N.  Y.>;  Pratt  v.  Christie,  12  A.  B.  R.  1  (N. 
Y.  Sup.  Ct.,  95  App.  Div.  282).  Compare  instance,  but  no  ruling  made,  Laundy 
V.  Nat'l  Bk.,  11  A.  B.  R.  233  (Kans.  Sup.  Ct.). 
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But  of  course  it  would  be  different  if  the  fraudulent  conveyance-  were 
-alleged  to  be  wholly  without  consideration.  Such  a  conveyance  would  be 
inconsistent  with  a  preference,  for  a  preference  can  only  be  made  to  a 
■creditor. 

§  1740.   All  Matters  Proper  in  Creditor's  Bill,  Proper  Here.— All 

matters  and  causes  of  action  proper  in  a  creditor's  bill  are  proper  in  an 
action  brought  by  the  trustee  in  the  bankruptcy  court  to  set  aside  a  fraud- 
ulent conveyance.i*^ 

§  1741.  Both  Bankrupt  and  Transferee  in  Fraudulent  Transfer 
Proper  Parties,  Though  Bankrupt  and  Intermediate  Transferee 
Not  Necessary. — Both  the  transferror  and  the  transferee  in  an  alleged 
fraudulent  transfer  are  proper  parties,  though  charged  with  different  acts 
of  fraud  affecting  different  parts  of  the  estate,  their  acts'  Imving  been  done 
with  a  common  fraudulent  purpose  ;i**  but  the  bankrupt  is  not  a  neces- 
sary party  ;!**  nor  is  a  fraudulent  transferee  who  has  transferred  to  an- 
other fraudulent  transferee  all  the  property  rights  received  under  the 
transfer  a  necessary  party.i*^ 

§  1742.   Several  Acts  Committed  with  Common  Design,  Joinable. 

— A  bill  is  not  multifarious  if  it  join  different  defendants  charged  with 
different  acts  of  fraud  affecting  different  portions  of  the  estate,  provided 
it  shows  they  were  committed  with  a  common  fraudulent  purpose,  and 
the  object  of  the  suit  is  simply  to  wipe  out  the  fraud,  clear  the  tiile  and 
recover  the  value  of  the  property  for  the  creditors,  the  fraud,  as  alleged, 
relating  to  the  same  general  subject  in  which  each  defendant  has  a  com- 
mon interest,  centering  in  the  real  point  in  issue. i*^ 

§  1743.  Property  to  Be  Shown  to  Belong  to  Estate. — The  property 
involved  must  be  shown  to  be  of  a  kind  that  would  pass  to  the  trustee; 
that  is  to  say,  to  be  such  as,  but  for  the  transfer  complained  of,  could  have 
been  transferred  or  seized  by  legal  process  at  the  time  of  the  filing  of  the 
bankruptcy  petition.  Thus,  in  the  case  of  the  fraudulent  conveyance  by  a 
bankrupt  beneficiary  of  an  insurance  policy  on  the  life  of  another,  the  pe- 
tition must  show  that  such  beneficiary's  interest  was  of  a  kind  that  made 
it  transferable  by  some  means  or  leviable  upon  at  the  time  of  the  bank- 
ruptcy.i*^ 

142.  Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.). 

143.  Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.). 

144.  Cox  V.  Wall,  3  A.  B.  R.  664,  99  Fed.  546  (D.  C.  N.  Car.);  French  i. 
Smith,  4  A.  B.  R.  785  (Sup.  Ct.  Minn.). 

145.  Skillen  v.  Endelman,  11  A.  B.  R.  766,  79  N.  Y.  Supp.  413. 

146.  Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.). 

147.  Carr  v.  Myers,  15  A.  B.  R.  116,  211  Penn.  St.  349. 
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§,  1744.  Fraudulent  Intent  to  Be  Alleged  and  Proved. — Fraudulent 
intent  must  be  alleged  and  proved. ^■'^ 

§  1745.  Fraud,  a  Question  of  Fact. — "Fraud"  is  a  question  of  fact."" 

§  1746.  Burden  of  Proof. — The  burden  of  proof  is  on  the  trustee  ;i^" 
<?xcept  that  when  brought  under  Sec.  67  (e),  the  burden  of  proving  the 
.bona  fides  of  the  transferee  is  on  the  transferee.^^^ 

§  1747.  Schedules  and  General  Exanaination  of  Bankrupt  Inad- 
missible against  Transferee. — The  schedules  of  the  bankrupt  are  in- 
admissible against  the  transferee:  they  are  not  his  admissions. ^^^  Like- 
wise, the  general  examination  of  the  bankrupt  is  inadmissible.^^^ 

§  1748.  Appraisal  in  Bankruptcy  Inadmissible  against  Trans- 
feree.— The  appraisal  in  bankruptcy  is  inadmissible  against  the  trans- 
ieree.154 

§  1749.  Declarations  of  Transferror  after  Transfer. — It  is  a  query 
whether  the  declarations  of  the  alleged  fraudulent  transferror  made  after 
the  transfer  may  be  admitted. 

Compare,'  In  re  Foster,  11  A.  B.  R.  133,  126  Fed.  1014  (D.  C.  Pa.):  "It  may, 
perhaps,  be  true  that  declarations  concerning  the  financial  relation  between 
Frank  and  himself,  although  made  after  the  deed  was  delivered,  are  evidence 
irt  this  issue  between  the  bankrupt  and  the  petitioning  creditors.  Upon  this 
point  the  referee  cited  Johnson  v.  Wald,  2  Am.  B.  R.  84;  but  an  examination 
of  the  report  will  show  that  it  has  no  value  as  an  authority.  Evidence  of  sim- 
ilar declarations  was  no  doubt  received  at  the  trial  of  that  case,  but  there 
was  no  dispute  concerning  the  fact  that  the  vendee  was  a  creditor,  and  the 
declarations  were  received  without  objection.  In  the  Circuit  Court  of  Ap- 
peals only  one  question  was  raised,  and  that  concerned  a  diflerent  matter. 
But  even  if  such  declarations  are  evidence  in  an  issue  like  this,  the  value  of 
the  testimony  is  evidently  not  great,  and  it  certainly  should  be  scanned  with 

148.  Halbert  v.  Pranke,  11  A.  B.  R.  620  (Sup.  Ct.  Minn.). 

149.  Sherman  v.  Luckhardt,  9  A.  B.  R.  307,  65  Kans.  610  (overruled,  on  other 
igrounds,  by  same  court,  in  11  A.  B.  R.  26). 

Provinces  of  Court  and  Jury.. — Where  the  principal  witness  for  the  plaintiff 
ihas  given  substantial  testimony  upon  the  'ssue  to  which  the  jury  might  in  the 
proper  exercise  of  its  function  give  credit,  it  is  error  to  direct  a  verdict  for 
defendant  upon  the  ground  that  the  witness,  in  the  opinion  of  the  trial  judge, 
was  not  worthy  of  belief.  Waters  v.  Davis,  16  A.  B.  R.  667  (C.  C.  A.  Tenn  ) 

150.  Halbert  v.  Pranke,  11  A.  B.  R.  620  (Sup.  Ct.  Minn.). 

151.  Horner-Gaylord  Co.  v.  Miller  &  Bennett,  17  A.  B.  R.  257,  147  Fed.  295 
■(D.  C.  W.  Va.),  which  case  is  not  authority,  however,  as  to  the  right  to  bring 
the  action  in  the  bankruptcy  court. 

152.  Halbert  v.  Pranke,  11  A.  B.  R.  620  (Sup.  Ct.  Minn.);  Hackney  v.  Ray- 
mond Bros.  Clark  Co.,  10  A.  B.  R.  213  (Sup.  Ct.  Neb.);  contra.  In  re  Docker- 
Foster  Co.,  10  A.  B.  R.  584  (D.  C.  Penn.).     Also,  ante,  §  494. 

153.  Breckons  v.  Snyder,  15  A.  B.  R.  112,  211  Penn.  St.  176;  ante,  §  1555. 

154.  See,  on  analo^gous  principle,  cases  cited  in  preceding  paragragii,  §  1747 
Contra,  In  re  Docker-Foster  Co.,  10  A.  B.  R.  584  (D.  C.  Pa.). 
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niuch  care,  especially  since  it  stands  alone  without  corroborating  testimony. 
A  peculiar  result  of  sustaining  the  referee's  finding  might  be,  that  in  a  suit  by 
the  trustee  in  bankruptcy  against  Frank  the  bankrupt's  declarations  made 
after  the  transfer  could  not  be  heard  to  affect  his  vendee's  title,  unless,  perhaps, 
collusion  were  first  shown  (Grimes  Co.  v.  Malcom,  164  U.  S.  490;  Padgett  v. 
Lawrence,  40  Am.  Dec.  232,  note,  and  Horton  v.  Smith,  42  Am.  Dec.  632) 
and  we  should  have  the  anomaly  of  a  cloud  upon  the  vendee's  title  that  de- 
pended solely  upon  evidence  that  could  not  be  heard." 

§  1750.  Failure  to  Produce  Important  Evidence,  Presumption  of 
Fraud. — Failure  to  produce  important  books  or  witnesses  in  a  party's 
control  raises  a  presumption  that  the  evidence  would  be  unfavorable  to. 
the  party.155 

§  17S1.  Existence  of  Other  Creditors  at  Time  of  Transfer,  to  Be 
Shown,  unless. — It  must  appear  that  other  creditors,  or  another  creditor, 
existed  at  the  date  of  the  transfer  complained  of,  than  simply  the  ones  or 
one  to  whom  the  transfer  was  made.  Subsequent  creditors  can  not  com- 
plain unless  it  is  shown  a  scheme  existed  to  defraud  future  creditors. ^^^ 
But  if  the  conveyance  were  made  in  pursuance  of  a  scheme  to  defraud 
subsequent  creditors,  it  may  be  avoided. i^''' 

§  17S2.  Collateral  Attack  on  Collusive  Receiverships.;— No  col- 
lateral attack  on  a  State  Court  receivership,  as  being  fraudulent  or  col- 
lusive, will  be  permitted  by  the  bankruptcy  trustee  where  he  might  have 
raised  the  question  in  the  State  Court.^^^ 

§  1753.  Suing  in  U.  S.  District  Court,  Suit  Follows  Usual  Course. 

— Where  the  plenary  action  is  brought  in  -the  United  States  District  Court, 
it  follows  the  usual  course  of  procedure  therein.^'^ 

155.  Murray  v.  Joseph,  16  A.  B.  R.  704  (D.  C.  N.  Y.) ;  Nat'l  Bk.  v.  Hobbs,  9  A, 
B.  R.  190  (U.  S.  C.  C.  Ga.);  In  re  Kellogg,  7  A.  B.  R.  624,  113  Fed.  120  (D.  C. 
N.  Y.);  instance,  Ott  v.  Doroshow,  17  A.  B.  R.  417,  147  Fed.  762  (D.  C.  N.  J.); 
instance,  analogously  (summary  order  on  bankrupt),  Moody  v.  Cole,  17  A.  B. 
R.  825,  148  Fed.  295  (D.  C.  Me.). 

156.  Brake  v.  Collison,  11  A.  B.  R.  797,  129  Fed.  196  (C.  C.  A.  Fla.,  affirming 
In  re  Collison,  12  A.  B.  R.  344,  130  Fed.  987). 

157.  Beasley  v.  Coggins,  .12  A.  B,  R.  355;  S.  C,  57  So.  Rep.  213,  48  Fla.  215. 
Obiter,  In  re  Collison,  12  A.  B.  R.  344,  130  Fed.  987  (D.  C.  Fla.). 

Instance  held  not  in  fraud  of  subsequent  creditors,  In  re  Foss,  17  A.  B.  R. 
439,  147  Fed.  790  (D.  C.  Mo.). 

158.  Frazier  v.  Southern  Loan  &  Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C. 
A.  N. 'Car.). 

159.  Thus,  the  time  limit  for  appeal  in  such  cases  is  not  ten  days,  as  it  would' 
be  under  §  25;  but  is  governed  bv  the  provisions  of  the  act  creating  the  Circuit 
Courts  of  Appeal.  .  Boonville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13  (C.  C.  A.  Ind). 

The  rule  that  the  bankruptcy  court  has  no  terms  and  that  its  orders  may  be 
vacated  on  good  cause  and  proper  application  even  after  expiration  of  the 
current  term  of  the  District  Court  is  hardly  applicable  to  plenary  actions  for 
the  recovery  of  property.  It  is  confined  to  bankruptcy  proceedings  proper.. 
Compare  broad  statement  of  the  rule  in  In  re  Ives,  7  A.  B.  R.  692,  113  F'ed.  911 
(C.  C.  A.  Mich.). 
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§  1754,  Allegation  of  Diverse  Citizenship  Not  Requisite. — Allega- 
tion of  diverse  citizenship  is  not  necessary,  except  where  the  action  is 
brought  in  the  United  States  Circuit  Court.  The  jurisdiction  depends  upon 
its  being  a  bankruptcy  controversy  cognizable  under  the  Act,  not  upon 
diversity  of  citizenship. i®*' 

§  1755.  Service  on  Nonresidents  When  Suit  in  U.  S.  District 
Court. — Service  may  be  had  over  nonresidents  interested  in  the  property 
under  U.  S.  Rev.  Stat.,  §  738. isi 

§  1756.  Security  for  Costs  and  Injunction  Bond  When  Suit  in 
U.  S.  District  Court. — Security  for  costs  will  not  be  required  of  re- 
ceivers or  trustees  suing  in  independent  actions,  at  least  in  the  same  juris- 
diction wherein  appointed,  if  there  are  sufficient  assets  in  the  estate,  unless* 
the  suits  are  not  brought  in  good  faith.i®^ 

§  1757.  Answering  under  Oath  Requiring  Testimony  to  Overcome. 

— If  suit  be  in  the  U.  S.  District  Court  and  the  defendant  answers  under 
oath  it  will  require  the  testimony  of  two  witnesses  or  of  one  witness  and 
corroborating  circumstances  to  overcome  the  oath;  if  t'he  answer  under 
oath  is  waived,  however,  it  will  not  so  require.^®* 

§  1758.  If  Suit  in  U.  S.  District  Court,  Party  Not  to  Impeach  Own 
Witness. — If  the  suit  be  brought  in  the  U.  S.  District  Court  a  party  may 
not  impeach  his  own  witnesses  and  is  bound  by  their  testimony,  except  that 
he  may  show  a  mistake. i*** 

§  1759.  State  Statutes  Permitting  Cross-Examination  of  Adverse 
Party,  etc.,  Not  Followed. — State  statutes  permitting  cross-examination 
of  adverse  party  and  providing  that  his  answers  shall  not  conclude  the  party 

160.  Wriffht  v.  Skinner,  14  A.  B.  R.  500,  136  Fed.  694  (D.  C.  N.  Y.). 

161.  Horskins  v.  Sanderson,  13  A.  B.  R.  101,  132  Fed.  415  (D:  C.  Vt). 

Costs  and  Expenses  in  Suits  Brought  by  Receivers  and  Trustees  in  Bank- 
ruptcy against  Third  Parties. — If  the  court  decides  that  the  property  was  wrong- 
fully seized,  then  no  part  of  the  costs  nor  any  part  of  the  expenses  of  its  care 
can  be  charged  against  the  successful  party.  Beach  v.  Macon  Grocery  Co.,  11 
A.  B.  R.  104,  125  Fed.  513  (C.  C.  A.  Ga.). 

The  bankruptcy  court  may  order  the  trustee  or  receiver  to  comply  with  the 
judgment  of  the  court  to  pay  costs  where  the  suit  is  unsuccessful,  impliedly,  In 
re  Howard,  12  A.  B.  R.  462,  130  Fed.  1004  (D.  C.  Calif.).  But  only  where  there 
are  funds  sufficient:  otherwise  execution  or  action  is  the  only  remedy. 

In  re  Howard,  12  A.  B.  R.  462,  130  Fed.  1004  (D.  C.  Calif.):  "The  judgment 
of  the  Circuit  Court,  in  so  far  as  it  relates  to  costs,  can  only  be  enforced  by 
execution  or  by  action.  It  cannot  be  enforced  in  this  summary  proceeding,  as 
it  is  conceded  that  there  are  not  now,  and  never  have  been,  any  funds  in  the 
hands  of  the  trustee  bel.onging  to  the  petitioner  or  to  the  estate  of  the  bankrupt 
■with  which  to  satisfy  the  same." 

162.  In  re  Barrett,  12  A.  B.  R.  626,  132  Fed.  363  (D.  C.  Tenn.). 

163.  Jacobs  v.  Van  Sickle,  11  A.  B.  R.  479,  127  Fed.  62  (C.  C.  A.  N.  J.). 
184.   Jacobs  v.  Van  Sickle,  11  A.  B.  R.  479,  127  Fed.  62  (C.  C.  A.  N.  J.). 

1  Rem  B— 68 
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SO  examining,  but  may  be  rebutted,  are  not  applicable  to  federal  equity 
practice. 18^ 

§  1760.  Where  Trustee  Sues  in  State  Court,  Suit  Follows  Usual 
Course  and  Parties  Have  Usual  Rights,  There. — Where  the  trustee  re- 
sorts to  the  State  Court  to  recover  fraudulently  conveyed  property  or  prop- 
erty otherwise  repoverable,  he  is  entitled  to  all  remedies  and  all  relief  that 
would  be  afforded  any  other  party  litigant  under  the  same  facts. i^®  Thus, 
where  the  State  law  permits  a  simple  contract  creditor  to  maintain  a  suit  to 
set  aside  a  fraudulent  conveyance,  the  trustee  has  the  same  right.'*'^ 

Thus,  also,  in  New  York  it  is  held,  in  suits  brought  by  trustees  in  the 
State  courts,  that  the  rule  that  unfiled  chattel  mortgages  are  "void  as  against 
creditors"  does  not  require  the  existence  of  levying  creditors ;  but  that,  if 
judgment  creditors  exist,  it  is  enough. ^"^  Such  does  not,  however,  seem  to 
be  the  rule  where  the  suit  is  brought  in  the  Federal  Court  there. 

Thus,  also,  the  trustee  is  bound  to  give  security  for  costs  where  such  se- 
curity would  be  required  of  others.  "^^^  And  the  alleged  fraudulent  trans- 
feree is  entitled  to  urge  all  defenses  against  the  trustee. 

subdivision  "c." 

Pleadings  and   Practice  in   Proceedings  to  Set  Aside  and  Recover 

Preferences. 

§  1761.  Representative  Capacity  of  Trustee  to  Be  Alleged. — The 

representative  capacity  of  the  trustee  of  course  must  be  alleged.  But  the 
entire  pleading  may  be  taken  to  ascertain  the  allegation.^^'o 

§  1762.  Each  Element  of  Preference  to  Be  Alleged  and  Proved. — 

Each  element  of  the  preference  must  be  alleged,  and  proved. 

163.   Jacobs  v.  Van  Sickle,  11  A.  B.  R.  479,  137  Fed.  62  (C.  C.  A.  N.  J.). 

Also,  see  Dravo  v.  Fabel,  133  U.  S.  489. 

But  Communications  Privileged  by  State  Law,  Privileged  in  Federal  Courts. 

— Communications  privileged  under  State  law  have  been  held  to  be  privileged 
in  the  U.  S.  District  Court.  Thus,  where' a  husband  and  wife  are  prohibited  by 
State  statute  from  testifying  against  each  other  the  schedules  in  bankruptcy  of 
one  have  been  held  inadmissible  in  a  fraudulent  conveyance  suit  against  the 
other.     Halbert  v.  Pranke,  11  A.  B.  R.  621,  91  Minn.  204. 

166.  Sheldon  v.  Parker,  11  A.  B.  R.  152,  66  Neb.  610. 

167.  Andrews  v.  Mather,  9  A.  B.  R.  300,  134  Ala.  358;  Grunsfeld  Bros  v. 
Brownell,  11  A.  B.  R.  601  (Sup.  Ct.  New  Mexico). 

168.  Gove  V.  Morton  Trust  Co.,  12  A.  B.  R.  397,  96  App.  Div.  177  (Sup.  Ct. 
N.  Y.  App.  Div.).  Compare,  In  re  Beede,  11  A.  B.  R.  387,  120  Fed.  853  (D.  C. 
N.  Y.);  Skilton  v.  Codington,  15  A.  B.  R.  819,  185  N.  Y.  80. 

169.  Joseph  V.  Raff,  9  A.  B.  R.  327  (App.  Div.  Sup.  Ct.  N.  Y.). 

170.  Newland  v.  Zedikow,  11  A.  B.  R.  770,  80  N.  Y.  Supp.  378. 
Miscellaneous  decisions:     Richter  v.  Nimmo,  6  A.  B.  R.  680,  71  N.  Y.  Supp. 

501;  Chism  v.  Bank,  5  A.  B.  R.  56,  77  Miss.  599  (Sup.  Ct.  Miss.);  Lesser  v. 
Bradford  Realty  Co.,  17  A.  B.  R.  524,  116  App.  Div.  212"  (N.  Y.). 

Defense  that  title  had  never  passed  because  of  misrepresentation,  and  that 
the  sale  had  been  rescinded,  should  aver  intent  to  deceive  and  actual  reliance 
on  the  misstatements.  Lumber  Co.  v.  Taylor,  14  A.  B.  R.,231,  137  Fed.  321  (C 
C.  A.  Penn.). 
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§  1763.  Insolvency  at  Time  of  Transfer. — Thus,  the  petition  to  re- 
■cover  the  preference  must  allege  that  the  bankrupt  was,  at  the  time,  in- 
solvent; and  an  allegation  that  he  was  in  failing  circumstances  and  unable 
to  meet  his  debts  is  insufficient  on  demurrer;  such  allegation  not  being  the 
-equivalent  of  insolvency. ^''^  But  the  pleader  should  not  allege  the  amount 
•of  the  indebtedness,  nor  the  value  of  the  debtor's  assets. ^'^^ 

§  1764.  Reasonable  Cause  of  Belief. — It  must  allege  that  the  creditor 
had  reasonable  cause  to  believe  a  preference  was  intended  thereby,  and  it 
must  be  alleged  definitely  and  certainly.  ^^* 

§  176S.  Effect  of  Transfer  to  Give  Greater  Percentage  of  Debt. — 

It  must  allege  that  the  effect  was  to  give  the  creditor,  etc.,  a  greater  percent- 
■age  of  his  claim  than  some  other  of  the  same  class  ;i'^*  but  it  need  not  set 
forth  facts  showing  why.^'''^  It  need  not,  on  the  other  hand,  allege  the  legal 
■conclusion  if  it  does  set  iorth  the  facts,  i'^* 

West  V.  Bank  of  Lahoma,  16  A.  B.  R.  733,  16  Okla.  508:  "A  petition  by  a 
trustee  in  bankruptcy  against  a  creditor  of  the  bankrupt  to.  recover  money 
alleged  to  constitute  a  preferential  transfer,  must,  among  other  averments, 
show  that,  if  the  transfer  is  permitted  to  stand,  the  creditor  will  receive  a 
greater  percentage  of  its  debt  than  other  creditors  of  the  same  class,  and, 
failing  to  show  such  state  or  facts,  it  is  not  error  to  sustain  a  demurrer  to 
such  petition." 

§  1766.  Antecedent  Debt. — It  must  also  be  alleged  and  proved  that  the 
transfer  was  to  apply  upon  an  antecedent  debt.^'^^ 

§  1767.  Facts,  Not  Evidence,  nor  Legal  Conclusions,  to  Be 
Pleaded. — The  pleader  is  to  state  facts,  not  to  demonstrate  them  nor  allege 
the  evidence  of  them.^'^*  And  the  legal  conclusion  that  the  transfer  is  void- 
able is  not  necessary  when  the  facts  pleaded  show  it  to  be  voidable.!^® 

171.  -Martin  v.  Bigelow,  7  A.  B.  R.  218  (Sup.  Ct.  N.  Y.). 

172.  Crooks  v.  People's  Bk.,  3  A.  B.  R.  243.  (N.  Y.  Sup.  Ct.  App.  Div.). 

173.  Johnson  v.  Anderson,  11  A.  B.  R.  294  (Sup.  Ct.  Neb.) ;  Peck  v.  Cornell,  8 
A.  B.  R.  500  (Super.  Ct.  Pa.);  In  re  Blair,  4  A.  B.  R.  220,  102  Fed.  987  (D.  C. 
N.  Y.).  .  ■ 

It  is  not  necessary  also  to  allege  that  the  creditor  had  reasonable  grounds 
to  believe  the  debtor  was  insolvent:  belief  of  insolvency  is  included  within 
J)elief  of  preferential  intent.  Compare,  ante,  §  1404.  Contra,  Hicks  v.  Lang- 
Siors't,  6  A.  B.  R.  178  (Com.  Pleas  Ohio). 

But  it  should  not  allege  why  the  creditor  had  such  reasonable  cause,  nor  the 
:vidence  to  demonstrate  it.  Crooks  v.  People's  Bk.,  3  A.  B.  R.  244  (N.  Y.  Sup. 
Ct,  App.  Div.). 

174.  Crooks  v.  People's  Bk.,  3  A.  B.  R.  243  (N.  Y.  Sup.  Ct.,  App.  Div.). 

175.  Crooks  v.  People's  Bk.,  3  A.  B.  R.  243  (N.  Y.  Sup.  Ct.,  App.  Div.). 

176.  Lesser  v.  Bradford  Realty  Co.,  17  A.  B.  R.  526,  116  App.  Di,v.  212  (N.  Y.). 

177.  Lesser  v.  Bradford  Realty  Co.,  15  A.  B.  R.  123,  47  N.  Y.  Misc.  463  (N. 
Y.  Sup.  Ct.,  affirmed  17  A.  B.  R.  524). 

178.  Crooks  v.  People's  Bk.,  3  A.  B.  R.  243  (N.  Y.  Sup.  Ct:,  App.  Div.). 

179.  Lesser  v.  Bradford  Realty  Co.,  17  A.  B.  R.  527,  116  Apo.  Div.  213  (N.  YX 
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§  1768.  Burden  of  Proof  of  Each  Element  on  Trustee.— The  burden 
of  proof  is  on  the  trustee  to  prove  each  element  of  the  preference.^*" 

§  1769.  Demand  Not  Requisite. — No  allegation  of  demand  is  necessary^ 
and  no  demand  need  be  proved  ;i8i  for  the  beginning  of  the  action  is  suffir- 
cient  demand,  even  if  the  action  be  in  trover. i'-*^ 

§  1770.  Nor  Tender  Back. — The  trustee  need  not  tender  back  any  of  the 
preference  actually  already  received.^*^ 


Res  Adjudicata  in  Actions  by  or  against  Trustees. 

§  1771.  Referee's  Order  of  Allowance  or  Disallowance,  Res  Judi- 
cata.— The  referee's  order  of  allowance  or  disallowance  of  a  claim  is  res 
judicata  in  subsequent  actions  between  the  same  creditor  and  the  trustee."^** 

Clendenihg  v.  Red  River  Valley  Nat'l  Bk.,  11  A  B.  R.  245  (Sup.  Ct.  N.  Dak.)r 
"*  *  *  referees  are  judicial  officers  clothed  with  power  to  adjudicate 
in  the  first  instance  over  the  allowance  or  disallowance  of  claims  presented 
against  the  bankrupt's  estate,  and  their  findings  are  entitled  to  the  respect 
and  credit  given  to  officers  acting  judicially.  *  *  *  It  is  unnecessary  to  say 
that  we  have  no  supervisory  or  appellate  jurisdiction  over  referees  in  bank- 
ruptcy or  over  the  decisions  of  courts  of  bankruptcy. 

"The  question  which  the  plaintiff  seeks  to  have  us  determine  has  beer> 
judicially  determined  by  a  tribunal  having  jurisdiction,  and  is  therefore  binding 
upon  us.  Smith  v.  Walker,  77  Ga,  289,  3  S.  E.  256.  Whether  the  referee 
intended  to  decide  these  questions  is  not  material.  As  we  have  seen,  they 
were  necessarily  involved,  and  were  in  fact  determined  by  his  adjudication. 
Whether,  his  decision  was  right  or  wrong  we  need  not  v  discuss.  It  is  suf- 
ficient for  the  purpose  of  this  case  to  say  that  the  question  has  been  adjudi- 
cated by  the  order  of  allowance  made  by  the  referee,  and  that  the  same  has- 
not  been  reconsidered  by  him  or  reversed  by  the  judge  upon  a  petition  for 
review.  If  the  trustee  was  dissatisfied  with  the  adjudication  made  by  the- 
referee,  he  had  a  speedy  remedy  in  the  bankruptcy  court  upon  a  petition  for 
review,  and  also  by  appeal  from  the  order  of  the  bankruptcy  court  if  adverse 
to  him." 

180.  As  to  insolvency,  see  In  re  Chappell,  7  A.  B.  R.  608,  113  Fed.  545  (D.  G. 
Va.).  As  to  reasonable  cause  for  belief.  In  re  Keith  v.  Gettysburg  Nat'l  Bk.,  10 
A.  B.  R.  762  (23  Penn.  Super.  Ct.  14). 

181.  Eau  Claire  Nat'l  Bk.  v.  Jackman,  17  A.  B.  R.  675,  204  U.  S.  522  (affirm- 
ing 125  Wis.  478);  Wright  v.  Skinner,  14  A.  B.  R.  500,  136  Fed.  694  (D.  C.  N.  Y.). 

182.  Eau  Claire  Nat'l  Bk.  v.  Jackman,  17  A.  B.  R.  675,  304  U.  S.  522. 

183.  Stern,  Falk  &  Co.  v.  Trust  Co.,  7  A.  B.  R.  305,  113  Fed.  501  (C.  C.  A. 
Ky.). 

Insufficiency  of  Assets  to  Be, Alleged. — It  has  been  held  that  the  petition  also- 
must  allege  an  insufficiency  of  assets  in  the  trustee's  hands.  Lesser  v.  Bradford 
Realty  Co.,  15, A.  B.'R.  123,  47  N.  Y.  Misc.  463  (N.  Y.  Sup.  Ct). 

184.  Contra,  unless  perhaps  the  same  issue  were  actuallv  litigated,  Buder  v. 
Columbia  Distill.  Co.,  9  A.  B.  R.  331,  70  S.  W.  508,  96  Mo.-  App.  558.  Com- 
pare, ante,  §  1359  and  §  791. 
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And  State  Courts  are  without  power  to  review,  revise  or  reverse  a  ref- 
feree's  order  allowing  a  claim. i*^ 

§  1772.  Also  His  Order  Determining  Validity  and  Priority  of  Liens. 

— The  referee's  order  determining  the  validity  and  priority  of  a  lien  on  the 
bankrupt's  property  is  res  judicata.  Thus,  a  mortgagee  of  the  bankrupt's 
real  estate,  to  whom,  after  due  hearing,  has  been  awarded  the  amount  of 
her  lien  from  the  proceeds  of  sale,  is  protected  by  the  order  of  the  referee, 
vhich  established  her  right  to  the  money,  until  the  order  is  set  aside  by  pro- 
ceedings directly  taken  for  that  purpose.^*® 

§  1773.  Referee  Not  to  Impeach  Own  Order. — A  referee  will  not  be 
permitted  to  testify  that  he  had  not  undertaken  to  pass  upon  the  question  of 
preference  when  he  allowed  the  claim:  it  was  necessarily  involved  in  the 
allowance.'-*'^ 

.  §  1774.  Adjudication  as  to  Frand  on  Discharge,  Not  Res  Judicata 
in  Suit  by  Trustee. — An  adjudication  as  to  the  fraudulent  character  of  a 
•conveyance,  made  on  the  discharge,  is  not  res  adjudicata  in  a  suit  by  the 
trustee  to  set  aside  the  alleged  fraudulent  conveyance. 

Paxto«  V.  Scott,  10  A.  B.  R.  80,  92  N.  W.  611  (Neb.) :  "It  is  now  claimed  that 
the  discharge  operated  as  a  bar  to  these  proceedings,  and  that  the  whole  ques- 
tion of  fraud  is  res  judicata,  and  that  the  State  court  had  no  jurisdiction  to 
proceed  further  after  that  decision. 

"We  are  not  able  to  sustain  this  contention  as  to  the  effect  of  the  discharge." 

'  §  1775.  Refusal  of  Sunimary  Order  to  Surrender  Assets  Not  Res 
Adjudicata  in  Plenary  Action. — The  refusal  of  a  summary  order  is  not 
necessarily  res  judicata  in  a  plenary  suit  against  the  same  person  for  the 
same  property;  present  possession  must  be  proved  to  obtain  the  summary 
■order,  but  is  not  necessary  to  a  judgment  to  recover  the  value  of  property 
unlawfully  transferred ;  likewise,  the  degrees  of  proof  are  different. 

Murray  v.  Joseph,  16  A.  B.  R.  716  (D.  C.  N.  Y.):  "Ordinarily,  of  coufse; 
if  a  man  is  sued  in  a  lawsuit,  and  there  is  a  judgment  recovered  in  that  case, 
he  cannot  sue  again  for  the  same  thing.  The  first  judgment 'determines  the 
question.  But  this  was  a  summary  proceeding,  based  upon  the  theory  that 
there  was  clear  and  conclusive  proof  that  the  parties  proceeded  against  in 
this  case  had  property  in  their  possession.  In  those  cases,  where  the  proof 
is  perfectly  clear  and  substantially  decisive,  the  courts  of  bankruptcy  exercise 
a  summary  jurisdiction  in  such  cases,  and  order  that  property  be  turned  over 
to  the  trustee;  and,  if  it  is  not  obeyed,  the  parties  under  those  circumstances 
are  committed  to  jail  for  contempt  for  not  obeying  the  order.     But  it  is  per- 

185.  Clendening  v.  Red  River  Valley  N.  Bk.,  11  A.  B.  R.  345  (Sup.  Ct.  N. 
Dak.).  • 

186.  In  re  Wilkesbarre  Furn.  Mfg.  Co.,  13  A.  B.  R.  473,  130  Fed.  796  (D.  C. 
Penn.). 

187.  Clendening  v.  Red  River  Valley  Nat'l  Bk.,  ll  A.  B.  R.  245  (Sup.  Ct.  N. 
Dak.). 
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fectly  well-settled  law  that  a  case  may  be  sufficiently  doubtful  to  prevent 
the  court' of  bankruptcy  from  making  a  summary  order  in  one  of  those  pro- 
ceedings, although  there  may  be  sufficient  evidence  in  the  case,  such  that  if 
it  were  submitted  to  a  jury  on  -a  trial  it  would  justify  a  verdict  against  the 
party,  which  the  court  would  not  feel  authorized  to  set  aside.  Therefore,  it 
is  my  opinion  that  any  order  made  in  a  proceeding  of  this  kind  which  does- 
not  find  the  party  proceeded  against  liable  to  pay  over  is  not  a  legal  bar  to 
a  suit  brought  by  a  trustee  where  the  evidence  can  be  taken  in.  full,  and  the-, 
jury   can  pass  upon  the  question." 

§  1776.  Whether  Adjudication  in  Bankruptcy  Res  Adjudicata  as  to 
Insolvency  When  Act  Committed,  if  Insolvency  Essential  Element. 

^-It  has  been  held  that  the  adjudication  in  bankruptcy  will  be  evidence  of 
the  bankrupt's  insolvency  at  and  since  the  act  of  bankruptcy  was  commit- 
^■g{j.i88  at  any  rate,  if  insolvency  was  a  necessary  element  in  the  proof  of 
the  act. 

But  the  better  reasoning  seems  to  be  that  the  doctrine  of  res- judicata  does 
not  apply  in  sUch  cases  for  the  reason  that  the  subject  matter  in  the  two- 
cases  is  not  the  same.  In  the  first  case  the  status  of  the  debtor  is  the  subject.' 
matter,  and  upon  that'  point  the  adjudication  in  bankruptcy . is  binding  upon: 
the  whole  world,  being  an  adjudication  in  a  proceedings  in  rem;  but  in  the 
latter  case  the  subject  matter  is  the  property,  and  though  it  is  also  a  pro- 
ceedings in  rem,  the  res  is  different.^*^ 

§  1777.  At  Any  Rate,- Adjudication  on  Ground  of  Preference  Not 
Res  Judicata  on  Issue  of  "Reasonable  Cause  for  Belief." — At  any 

rate,  an  adjudication  on  the  ground-of  preference  is^not  res  judicata  on  the: 
issue  of  the  existence  of  a  reasonable  cause  for  belief.i^" 

188.  Breckons  z;.  Snyder,  15  A.  B.  R.  112,  116,  211  Penn.  St.  176;  In  re  Vir- 
ginia Hardwood  Mfg.  Co.,  15  A.  B.  R.  137,  139  Fed.  209  (D.  C.  Ark.).- 

189.  Silvey  &  Co.  v.  Tift,  16  A.  B.  R.  12,  123  Ga.  804.  See  ante,  "Eflfect  of 
Adjudication  in  Subsequent  Litigation,"  §  444.  Also,  ante,  §  1362.  Also,  com- 
pare, Levor  V.  Seiter,  5  A.  B.  R.  576,  69  N.  Y.  Supp.  987  (reversed,  on  other 
grounds,  in  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499). 

■  190.    Fussey  v.  Dry  Goods  Co.,  17  A.  B.  R.  516,  148  Fed.  598  (C.  C.  A.  Kans.),. 
quoted  §  446. 


CHAPTER  XXXIV. 

ReceivEiRS  AND  Trustees  as  Defendants  in  Plenary  Suits. 

Synopsis  of  Chapter. 

§  1778.  Receivers  and  Trustees  as  Defendants  in  Plenary  Suits. 

§  1779.  May  Be  Made  Party  Where  State  Court  Has  Custody  of  Res. 

g  1780.  May  Be  Sued  in  Personam  for  Conversion  or  Trespass  for  Wrongful 
Seizure. 

5.  1781.  Such  Suits  Generally  Not  Enjoined  by  Bankruptcy  Court. 

§  1782.  But  May  Be  Enjoined  if  Equity  Demands   It. 

§  1783.  May  Be  Sued  without  Leave  of  Bankruptcy  Court. 

§  1784.  Need  Not  Be  Sued  in  Official  Capacity,  but  Merely  as  Individual. 

§  1785.  Execution  against  Receivers  and  Trustees. 

§  1786.  Orders  by  Bankruptcy  Court  to  Pay  Judgments  Out  of  Funds  of  Es- 
tate. 

§  1787.  Garnishee,  etc.,  as  Bankrupts — Trustee  to  Respond. 

§  1788.  Dissatisfied  Litigants  in  Bankruptcy  Proceedings  Attempting  to  Obtain 
Indirect  Review  by  Bringing  Independent  Suits  against  Trustee. 

§  1778.  Receivers  and  Trustees  as  Defendants  in  Plenary  Suits. 

— Receivers  and  trustees  in  bankruptcy  may  be  sued  elsewhere  than  in  the 
bankruptcy  proceedings. ^ 

§  1779.  May  Be  Made  Party  Where  State  Court  Has  Custody  oi 
Res. — Where  another  court  has  jurisdiction  over  the  res,  the  parties  therein 
may  make  the  trustee  or  receiver  a  party  defendant,  to  cut  off  his  rights.^ 

§  1780.  May  Be  Sued  in  Personam  for  Conversion  or  Trespass  foi 
Wrongful  Seizure. — Also  a  receiver  or  trustee  may  be  sued  in  the  State 
Court  in  an  action  in  personam  for  a  money  judgment  for  converting  prop- 
erty in  his  possession  belonging  to  another.^ 

In  re  Gutman  &  Wenk,  8  A.  B.  R.  252,  114  Fed.  1009  (D.  C.  N.  Y.):  "The 
fact  that  the  petitioner  was  a  receiver  of  a  court  would  not  ordinarily  afford 
him  immunity  for  a  tortious  act." 

1.  In  re  Smith,  9  A.  B.  R.  603,  131  Fed.  1014  (D.  C.  N.  Y.). 

2.  In  re  Smith,  9  A.  B.  R.  603,  121  Fed.  1014  (D.  C.  N.  Y.). 

3.  In  re  Kanter  &  Cohen,  9  A.  B.  R.  372,  121  Fed.  984  (C.  C.  A.  N.  Y.);  In  re 
Mertens  &  Co.,  16  A.  B.  R.  8-3],  147  Fed.  177  (C.  C.  A.  N.  Y.);  In  re  Foundry  & 
Machine  Co.,  17  A.  B.  R.  291,  147  Fed.  828  (D.  C.  Wis.):  Conversion  for  selling 
mortgaged  chattels  without  notice  to  mortgagee.  McLean  v.  Mayo,  7  A.  B.  R. 
115,  113  Fed.  106  (D.  C.  N.  Car.);  obiter.  In  re  Russell  &  Birkett,  3  A.  B.  R. 
658,  101  Fed.  248  (C.  C.  A.  N.  Y.) ;  compare,  Chauncey  v.  Dyke  Bros.,  9  A.  B.  R. 
444,  119  Fed.  1  (C.  C.  A.  Ark.);  Welch  v.  Policy,  11  \.  B.  R.  315  (197  N.  Y. 
177);  In  re  Spitzer,  12  A.  B.  R.  346,  130  Fed.  879  (C.  C.  A.  N.  Y.);  impliedly.  In 
re  Kelly  Dry  Goods  Co.,  4  A.  B.  R.  530,  102  Fed.  747  (D.  C.  Wis.).  Instance,  In 
re  Freemaij,  9  A.  B.  R.  68  (D.  C.  N.  Y.),  where  such  right  is  assumed  to  exist. 
See  post,  §  1814. 
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Or  for  trespass  for  wrongful  seizure  of  property  belonging  to  another  ;* 
or  for  wrongfully  detaining  property  belonging  to  another. 

Skilton  V.  Codington,  15  A.  B.  R.  810,  185  N.  Y.  80:  The  court  in  this  case 
held  in  substance  that  where  a  trustee  in  bankruptcy  retains  out  of  the  pro- 
ceeds of  the  sale  of  the  bankrupt's  property  a  certain  sum  for  the  benefit  of 
any  liens  or  claims  that  might  be  established  against  the  property,  the  State 
Court  has  jurisdiction  to  hear  and  determine  an  action  brought  against  such  trus- 
tee for  detaining  the  property  covered  by  a  chattel  mortgage  executed  by  the 
bankrupt  and  recover  the  amount  due  on  a  note  which  the  mortgage  was  given  to 
secure,  if  the  bankruptcy  court  does  not  enjoin  the  prosecution  of  such  action. 

§  1781.  Such  Suits  Generally  Not  Enjoined  by  Bankruptcy  Court. 

— And  such  actions  will  not  be  restrained  by  the  bankruptcy  court,^  except 
where  it  appears  without  dispute  that  the  third  party  cannot  possibly  have 
any  legal  rights  to  be  established  by  the  litigation  in  the  State  Court.* 

§  1782.  But  May  Be  Enjoined,  if  Equity  Demands  It.— Neverthe- 
less the  bankruptcy  court  has  power  to  prohibit  the  prosecution  thereof  if 
equity  so  demands.'^ 

In  re  Gutman  &  Wenk,  8  A.  B.  R.  353,  114  Fed.  1009  (D.  C.  N.  Y.) :  "But  the 
statutes  which  permit  such  actions  without  leave  of  court,  provide  that  they 
should  be  subject  to  "the  general  equity  jurisdiction  of  the  court  in  which  the 
receiver  was  appointed,  so  far  as  the  same  shall  be  necessary  to  the  ends  of 
justice." 

In  re  Schermerhorn,  16  A.  B.  R.  509  (C.  C.  A.),  145  Fed.  341:  "After  various 
proceedings  before  the  referee  the  District  Court  made  an  order  permitting 
the  petitioner  to  sue  the  trustee  in  a  State  Court,  but  it  was  upon  an  ex  parte 
application  and  showing  and  without  notice  to  the  trustee  or  his  counsel  of 
record.  The  District  Court,  upon  being  advised  of  the  true  situation  as  disclosed 
by  the  record,  found  that  its  order  had  been  improvidently  granted  and  it 
promptly  vacated  it,  and  enjoined  the  petitioner  from  proceeding  further  in 
the  State  Court.  There  can  be  no  doubt  of  the  power  of  the  court  to  do  this, 
nor  that  its  power  was  well  exercised." 

In  re  Mertens,  12  A.  B.  R.  706,  131-  Fed.  507  (D.  C.  N.  Y.) :  "Is  not  the 
bankruptcy  court,  in  possession  of  the  property,  possessed  of  power  and  jur- 
isdiction to  try  and  determine  this  question?  Or  must  it  await  the  trial  and 
determination  of  a  suit  for  conversion  against  its  officer  in  the  State  Court 
before  proceeding  to  administer  the  trust  and  wind  up  the  bankruptcy  pro- 
ceedings?    It  is      conceded  that  in   such  a  case  as   this   the  bankruptcy  court 

4.  McLean  v.  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  (D.  C.  N.  Car.). 

But  he  may  not,  at  any  rate,  be  sued  in  equity.  Treat  v.  Wooden,  14  A.  B.  R. 
736,  138  Fed.  934  (U.  S.  C.  C.  Mass.). 

5.  In  re  Kanter  &  Cohen,  9  A.  B.  R.  373,  121  Fed.  984  (C.  C.  A.  N.  Y.);  Mc- 
Lean V.  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  (D.  C.  N.  Car.) ;  In  re  Spitzer,  12  A. 
B.  R.  346,  130  Fed.  879  (C.  C.  A.  N.  Y.). 

Contra,  In  re  Mertens,  12  A.  B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.),  in  which 
case  there  was  a  claim,  however,  that  the  p'arty  suing  had  twice  submitted  him- 
self to  the  jurisdiction  of  the  bankruptcy  court. 

6.  In  re  Gutman  &  Wenk,  8  A.  B.  R.  252,  114  Fed.  1009  (D.  C.  N.  Y.). 

7.  Impliedly,  Skilton  v.  Codington,  15  A.  B.  R.  810,  185  N.  Y.  80. 
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may  enjoin  an  action  in  replevin  in  the  State  Court  against  the  receiver  or 
trustee  to  recover  the  property.  Why  may  it  not  enjoin  an  action  in  trespass, 
or  for  conversion  brought  against  the  receiver  or  trustee  in  bankruptcy  in 
the  State  Courts  to  recover  the  proceeds  of  a  sale  of  the  property  or  its  value 
as  damages  for  a  conversion,  based  on  the  claim  that  the  title  wa;s  in  the 
vendor?  Does  the  one  action  interfere  with  the  property  or  the  proceedings 
in  the  court  of  bankruptcy  any  more  or  less  than  the  other?     If  so,  wherein?" 

And  may  revoke  a  leave  if  improvidently  granted.® 

§  1783.  i.iay  Be  Sued  without  Leave  of  Bankruptcy  Court. — The 

receiver  may  be  sued  without  leave  of  the  bankruptcy  court  being  first 
obtained.^ 

In  re  Kelley  Dry  Goods  Co.,  4  A.  B.  R.  538  (102  Fed.  747)  (D.  C.  Wis.): 
"No  leave  to  sue  the  receiver  in  such  case  is  necessary  under  the  recent  legis- 
lation of  Congress." 

§  1784.  Need  Not  Be  Sued  in  OiRcial  Capacity,  but  Merely  as  In- 
dividual.— The  receiver  or  trustee,  it  appears,  need  not  be  sued  in  his  offi- 
cial capacity,  but  merely  as  an  individual. i" 

§  1785.  Execution  against  Receivers  and  Trustees.— Levy  of  exe- 
cution upon  a  judgment  obtained  in  such  suit  against  the  receiver  or  trustee 
doubtless  may  be  made  out  of  the  receiver's  or  trustee's  individual  estate, 
the  bankruptcy  court  determining  whether  reimbursement  be  proper  out  of 
the  estate. 

Compare,  obiter.  Treat  v.  Woodin,  14  A.  B.  R.  '737,  138  Fed.  934  (C.  C.  Mass.) : 
^'How  far  the  Court  of  Appeals  would  permit  the  action  of  trover  to  proceed, 
and  upon  what  property  it  would  permit  a  levy  of  execution,  does  not  appear. 
To  levy  execution  upon  the  individual  estate  of  a  trustee  in  bankruptcy  in  or- 
der to  satisfy  a  judgment  for  damages  arising  from  his  compliance  with  an 
order  for  the  sale  of  specific  property  made  by  a  court  of  competent  jurisdic- 
tion seems  to  bear  hardly  upon  the  trustee.  Even  the  Court  of  Appeals,  how- 
ever, expressly  refused  to  disturb  the  control  of  the  court  of  bankruptcy  over 
the  bankrupt  estate." 

§  1786.  Orders  by  Bankruptcy  Court  to  Pay  Judgments  Out  of 
Punds  of  Estate. — The  bankruptcy  court  may  by  order  require  the  re- 
ceiver or  trustee  to  comply  with  the  judgment  or  decree  against  him,  if 
there  are  funds  in- the  bankrupt  estate.  But  the  bankruptcy  court  may  not 
■so  order  where  there  are  no  funds. 

In  re  Howard,  13  A.  B.  R.  463,  130  Fed.  1004  (D.  C.  Calif.) :  "The  judgment 
of  the  Circuit  Court,  in  so  far  as  it  relates  to  costs,  can  only  be  enforced  by 
■execution  or  action.     It   cannot  be   enforced   in  this   summary  proceeding,   as 

8.  In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.). 

9.  In  re  Smith,  9  A.  B.  R.  603,  121  Fed.  1014  (D.  C.  N.  Y.);  25  U.  S.  436  Stats, 
at  Large. 

10.  In  re  Gutman  &  Wank,  8  A.  B.  R.  253,  114  Fed.  1009  (D.  C.  N.  Y.).  In- 
ferentially,  McLean  v.  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  CD.  C.  N.  Car.). 
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it  is  conceded  that  there  are  not  now,  and  never  have. been  any  funds  in  the 
hands  of  the  trustee  belonging  to  the  petitioner  or  to  the  estate  of  the  bank- 
rupt with  which  to  satisfy  the  same.  The  motion  that  the  trustee  be  directed, 
to  pay  such  costs  is  denied,  without  prejudice  to  the  right  of  the  petitioner 
to  enforee  judgment  for  the  same  by  action  or  execution  as  he  may  be  ad- 
vised." 

§  1787.  Garnishees,  etc.,  as  Bankrupts — Trustee  to  Respond; — 

Where  a  garnishee  goes  into  bankruptcy  his  trustee  may  be  required  to  re- 
spond.i^  But  no  judgtnent  can  be  rendered  that  can  be  enforced  against 
the  trustee  except  in  the  bankruptcy  court  itself.  And  the  garnishment  pro- 
ceedings will  be  stayed  until  the  dividend  sought  to  be  subjected  can  be  as- 
certained.i2 

§  1788.  Dissatisfied  Litigants  in  Bankruptcy  Proceedings  At- 
tempting to  Obtain  Indirect  Review  by  Bringing  Independent  Suit 
against  Trustee. — Dissatisfied  litigants  cannot  obtain  an  indirect  review  oi 
C'rders  made  in  the  proceedings  in  bankruptcy  by  instituting  plenary  action, 
against  the  trustee. 

Thus,  the  U.  S.  Circuit  Court  will  not  entertain  an  action  to  restrain  the 
trustee  from  complying  with  an  order  to  pay  dividends,^* 

11.  In  re  St.  Albans  Fdy.  Co.,  4  A.  B.  R.  594  (D.  C.  Vt). 

12.  In  re  St.  Albans  Fdy.  Co.,  4  A.  B.  R.  594  (D.  C.  Vt.). 

13.  Hatch  V.  Curtin,  16  A.  B.  R.-  639,  146  Fed.  300  (C.  C.  Mass.).  Ante,  §| 
1693,  1700. 


CHAPTER  XXXV. 
Limitations  of  Plenary  Actions  by  and  against  Trustees..  • 
Synopsis  of  Chapter. 

§  1789.  Limitation  of  Plenary  Actions  by  and  against  Trustees. 

§  1790.  No  Suit  to  Recover  Property  after  Two  Years  from  Closing  of  Estate. 

§  1791.  Not   Barred   by   Expiration   of   State   Limitation  after   Bankruptcy   and 

before  End  of  Two  Years. 
§  1792.  Otherwise,   State  Limitations   Prevail. 
§  1793.  Nondiscovery  of  Fraud  as  Tolling  Bar. 

§  1789.  Limitation  of  Plenary  Actions  by  and  against  Trustees. — 

The  trustee  may  not  bring  action  nor  be  sued  subsequently  to  two  years 
after  the  closing  of  the  estate,  but  within  that  period  state  statutes  of 
limitation  are  suspended,  except  as  to  causes  of  action  barred  thereby  be- 
fore the  bankruptcy. 

§  1790.  No  Suit  to  Recover  Property  after  Two  Years  from  Clos- 
ing of  Estate. — The  trustee  may  not  institute  legal  proceedings  subse- 
quently to  two  years  after  the  estate  is  closed. ^ 

§  1791.  Not  Barred  by  Expiration  of  State  Limitation  after  Bank- 
ruptcy and  before  End  of  Two  Years. — Suit  may  be  commenced  by  the 
trustee  upon  any  action  that  was  not  barred  by  limitation  at  the  beginning: 
of  the  bankruptcy,  and  may  be  so  commenced  at  any  time  within  the  two- 
years  after  the  closing  of  the  estate,  notwithstanding  the  State  statute  of 
limitations  may  bar  the  action  before  the  two  years  have  expired. ^  In  short, 
the-  Act  creates  a  new  statute  of  limitations,  except  as  to  actions  already 
barred  when  the  bankruptcy  proceedings  were  instituted. 

§  1792.  Otherwise,  State  Limitations  Prevail. — Otherwise  than  as^ 
above  described,  the  State  statute  of  limitations  will  prevail.^ 

1.  Bankr.  Act,  §  11  (d):  "Suits  shall  not  be  brought  by  or  against  a  trustee 
of  a  bankrupt  estate  subsequent  to  two  years  after  the  estate  has  been  closed." 

Grunsfeld  v.  Brownell,  11  A.  B.  R.  601  (New  Mex.  Sup.  Ct.);  obiter,  Sheldon 
V.  Parker,  11  A.  B.  R.  152,  66  Neb.  610.  But  compare,  Evans  v.  Staale,  11  A.  B. 
R.  182,  93  N.  W.  951  (Minn.). 

2.  Sheldon  v.  Parker,  11  A.  B.  R.  152,  66  Neb.  610. 

Query,  if  Estate  Reopened  after  the  Two  Years,  Is  Bar  of  Statute  of  Limita- 
tions Tolled? — An  estate  once  closed  may  be  reopened  after*  two  years  because- 
it  is  not  a  "suit"  within  the  meaning  of  the  statute.  In  re  Paine,  11  A.  B.  R. 
351,  137  Fed.  246  (D.  C.  Ky.). 

The  question  then  arises  whether,  on  the  estate  being  again  closed,  the  statute- 
of  limitations  is  again  tolled  for  a  further  period  of  two  years.  There  appears- 
to  be  no  case  decided  on  the  point. 

The  trustee's  bond  remains  liable  for  two  years  after  the  closing  of  the  estate. 
Obiter,  In  re  Kajita,  13  A.  B.  R.  19  (D.  C.  Hawaii). 

3.  Instance,  Lehman  v.  Crosby.  3  A.  B.  R.  663  (D.  C.  N.  Y.). 
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§  1793.  Nondiscovery  of  Fraud  as  Tolling  Bar. — Where  the  bar  of 
the  statute  "of  limitations  is  tolled  by  the  nondiscovery  of  the  fraud,  the 
pleader  need  not  set  forth  the  particulars  of,  nor  reasons  for,  the  non- 
discovery.* 

Lehman  v.  Crosby,  3  A.  B.  R.  662  (D.  C.  N.  Y.). 


CHAPTER  XXXVI. 

Summary  Jurisdiction  Over  the  Bankrupt,  His  Agents  and  Persons 
Not  Adverse  Claimants  ;  Ai,so  over  Property  in  Custody. 

Synopsis  of  Chapter. 

§  1796.  Possession  of  Res,  Test  of  Summary  Jurisdiction. 

DIVISION  1. 

§  1797.  Jurisdiction  Once  Attaching,  Complete  for  All  Purposes. 

§  1798.  All  Action  to  Be  Taken  in  Bankruptcy  Court. 

§  1799.  Thus,  Landlord's  Forcible  Detainer  Suits  Not  Maintainable. 

§  1800.  Property  Taken  Out  of  Custody,  etc.,  after  Bankruptcy,  Summarily- 
Ordered  Returned. 

§  1801.  Even  Property  Voluntarily  Surrendered  by  Bankruptcy  Receiver  Recov- 
erable. 

§  1802.  Whether  Recovery  Be  Plenary  or  Summary. 

§  1803.  But  Persons  in  Possession  Where  Property  Surrendered  by  Trustee,. 
Not  Subject  to  Summary  Order. 

§  1804.  Purchasers  at  Sales  by  Trustees  or  Receivers  Subject  to  Summary  Juris- 
diction. 

§  1805.  Obstructive  Suits  Brought  after  Bankruptcy  Court  Acquires  Custody. 

§  1806.  Thus,  Foreclosure  Suits,  Where  Bankruptcy  Court  Already  Has  Cus- 
tody. • 

§  1807.  What  Constitutes  "Custodia  Legis"   and  "Assumption  of  Jurisdiction."' 

§  1808.  As  to  Adjudication  in  Bankruptcy  "Ipso  Facto"  Passing  Bankrupt's 
Property  into  Custodia  Legis. 

§  1809.  Real  Estate  Generally  Considered  in  Bankrupt's  Possession. 

§  1810.  Mere  Rights  of  Action  in  Personam,  Not  Property  "in  Possession"  of 
Bankrupt. 

§  1811.  Whether  Action  to  Be  in  Bankruptcy  Proceedings  Themselves,  or  Sep- 
arate Plenary  Action  Not  Maintainable  in  U.  S.  Dist.  Court. 

§  1812.  Nor  in  State  Court,  Nor  in  U.  S.  Circuit  Court. 

§  1813.  Bankruptcy  Court  Permitting  Controversies  over  Property  in  Its  Pos- 
session to  Be  Carried  on  Elsewhere. 

§  1814.  Suits  in   Personam  against  Trustees   and  Receivers. 

DIVISION  3. 

§  1815.  Where    Summary    Orders    Will    Lie    on    Bankrupts,    and   Persons    Not 

Adverse  Claimants — In  General. 
§  1816.  Outstanding  Claims  by  Third  Parties  on  Property  in  Hands  of  Bankrupt 

or  Agent,  Summary  Jurisdiction  Not  Divested. 
§  1817.  But  Beneficial  Interest  in  Trustee  Must  Exist. 
§  1818.  Order  of  Surrender  before   Appointment   of  Trustee   and   Even  before 

Adjudication. 
§  1819.  Summary  Orders  on  Bankrupt. 
§  1830.  No  Matter  in  What  Capacity  Bankrupt  Holds. 
§  1831.  Officers   of   Bankrupt   Corporation,  'Subject. 
§  1832.  Summary  Orders  on  Agents  and  Others.  ,     , 

§  1833.  Corporation  Agent  of  Bankrupt,  Subject  Thereto. 
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§  1824.  Part  Adversely  Held,  Part  Held  as  Agent  or  Not  under  Claim  of  Bene- 
ficial Interest. 

§  1825.  Lienholder  in  Possession  after  Satisfaction  of  Lien. 

§  1826.  Whether  Filing  of  Petition  to  Redeem  from  Undisputed  Liens  Gives 
Summary  Jurisdiction  to  Order  Surrender  on  Tender  of  Amount  Due. 

§  1827.  Custodians  and  Court  Officers  in  Possession  under  Nullified  Legal  Pro- 
ceedings, Not  "Adverse  Claimants.'' 

§  1828.  But  until  Liens  Nullified,  Custodians  and  Court  Officers  "Adverse 
Claimants." 

§  1829.  Court  Officers  Holding  under  Nullified  Legal  Proceedings  Subject  to 
Summary  Order. 

,§  1830.  Order  May  Not  Require  Surrender  of  More  than  Is  in  Officer's  Hands. 


§  1831.  Procedure  on  Summary  Petitions,  in  General. 

§  1832.  What  Is  Summary  Process. 

§  1833.  Summary  Orders  to  Surrender  Assets  Not  Nevir  Function. 

§  1834.  Right  of  Trial  by  Jury  Not  Violated  Thereby. 

§  1835.  Bankrupt  Ordered  to  Execute   Necessary  Papers. 

§  1836.  Referee  Has  Jurisdiction  to  Make  Summary  Order. 

■§  1837.  Written  Petition  Requisite. 

.§  1838.  Reasonable  Notice  on  Respondent  Requisite. 

§  1839.  Due  Hearing  Requisite. 

■§  1840.  Courts   Proceed  with   Great   Caution  in   Granting  Summary   Orders. 

§  1841.  Punishment  for  Disobedience  of  Summary  Order,  Not  Imprisonment 
for  Debt. 

-§  1843.  Clear,  Certain,  Convincing  and  Satisfactory  Proof,  or  Proof  beyond 
Reasonable  Doubt,  Requisite. 

§  1843.  Bankrupt's   Sworn   Denial   Not   Conclusive. 

§  1844.  But  Almost  Incontestable  Evidence  Requisite  to  Overcome  It. 

.§  1845.  Proof  of  Present  Possession  or  Control  Requisite. 

§  1846.  Similarly,  Agents  and  Court  Officers  Not  Subject  to  Summary  Orders 
as  to  Disbursements  Already  Made. 

f  1847.  Likewise,  No  Interest  to  Be  Included. 

§  1848.  Whether  Possession  at  Time  of  Filing  Summary  Petition  or  of  Granting 
Order,  Requisite. 

§  1849.  Circumstantial  Evidence  Sufficient. 

§  1850.  Presumption  of  Continued  Possession  When  Property  Once  Traced  and 
Shortage  Unexplained. 

§  1851.  Rejecting  Improbable  Explanations. 

§  1852.  No  Presumption  of  Continued  Possession  if  Circumstances  Raise  Coun- 
ter Presumption. 

§  1853.  Order  to  Describe  Property — Orders  to  Pay  Value  of  Goods,  Alterna- 
tive Orders,  etc. 

§  1854.  Review  of  Summary  Orders — Set  Aside  Only  for  Manifest   Error. 

§  1855.  Whether  "Review"  or  "Appeal." 

§  1856.  Contempt  for  Disobedience  of  Summary "  Orders. 

§  1857.  Quaere,  Whether  Evidence  on  Which  Order  for  Surrender  Based,  Mav 
Be  Re-Examined. 

§  1858.  Opportunity  Must  Be   Given  to  Defend  on   Contempt. 

§  1859.  Evidence  on  Contempt  to  Be  beyond  Reasonabb  DDubt. 

§  1860.  Procedure   on  Obtaining  Surrender  frorS   Court  Officc-rs. 

§  1861.  If  Application  Be  to  State  Court  Whose  Officer  in  Control,  Procedure 
Follows  That  of  Such  Court. 
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f  1863.  If  Application  Be  to  Bankruptcy  Court,  Procedure  Follows  Ordinary 
Rules  as  to  Summary  Orders  on  Bankrupts  and  Agents. 

^  1863.  Jurisdiction  Exists  to  Determine  Facts  Requisite  to  Give  Summary  Juris- 
diction. 

^  1864.  But  Will  Only  Examine  Far  Enough  to  Ascertain  if  Facts  Alleged  in 
Good   Faith  and  if  True  Would   Constitute   "Adverse"   Party. 

§  1865.  Not  Concluded  by  Pleadings. 

I  1866.  But  Notice  Served  Outside  District  Not  Sufficient  to  Confer  Juris- 
diction to  Make  Inquiry. 

I  1867.  No  Ancillary  Jurisdiction  in  Bankruptcy  Court  of  Another  District  to 
Make  Summary  Order. 

DIVISION  3. 
^  1868.  Jurisdiction  to  Redeem  Property  from  Liens. 
§  1869.  Procedure  Petition  to  Redeem  and  Notice. 
^  1870.  Gives   Jurisdiction   to   Order   Cancellation,   Assignment   or    Release,   on 

Tender  of  Amount  Due. 
i§  1871.     May  Not,  under  Guise  of  Petition  to  Redeem,  Gain  Jurisdiction  over 

Adverse  Claimants  in  Possession. 

DIVISION  4. 

■§  1872.  Summary  Jurisdiction  to  Order  Trustee  to  Surrender  Property  to  Right- 
ful owner.  _ 

■§  1873.  Thus,  to  Order  Surrender  of  Property  Belonging  to  Third  Parties. 

§  1874.  Referee  Has  Jurisdiction. 

?  1875.  Replevin  Suits  Not  Maintainable  against  Trustee  or  Receiver. 

§  1876.  Petitions    for    Reclamation,    Surrender    or   Redelivery. 

^  1877.  Reclamation  of  Propetry  Left  for  Repairs,  Storage  or  Other  Bailment. 

§  1878.  Of  Property,  Bought  on  Conditional  Sale. 

§  1879.  Of  Goods  Bought  under  Misrepresentations  or  While  Grossly  Insolv- 
ent. 

■§  1880.  Reclaiming  Part  Still  in  Trustee's  Hands,  Proving  Claim  for  Balance. 

§  1881.  Goods  Stopped  in  Transitu. 

^  1882.  Converted  Property  or  Its  Traced   Proceeds,  Reclaimable. 

§  1883.  "Tracing  Trust  Funds." 

:§  1884.  Commingling  of  Trust  Funds  ot  Trust  Property. 

DIVISION  5. 

§  1885.  Jurisdiction  to   Marshal   Liens. 

■§  1886.  Consent  of  Lienholder  Not  Necessary. 

f  1887.  Incidental  Power  to  Compel  Execution  of  Papers  by  Third  Parties. 

■§  1888.  Referee  Has  Jurisdiction. 

^  1889.  Reasonable  Notice  to  Lienors  or  Other  Parties  in  Interest  Requisite. 

§  1890.  "Ten  Days  Notice  by  Mail"  Insufficient  Service  of  "Order  to  Show 
Cause,"  Proper  Method. 

§  1891.  Notice  on  Nonresidents,  if  Court  Has  Actual  Possession. 

?  1893.  But  Mere  Possession  of  Res  and  Service  of  Notice  Insufficient  to  Ren- 
der Judgment  in  Personam. 

§  1893.  Third  Parties  May  Intervene. 

S  1894.  Pleadings  and  Practice  in  Marshaling  Liens  and  Interests. 

§  1895.  Whether  Proceedings  to  Marshal  Liens  on  Property  in  Custody,  on 
Notice,   Strictly  "Summary"   Proceedings. 

§  1896.  What  Law  Governs  Validity. 
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§  1897.  Where    Rights   under    State    Statute    Dependent   on    Resort   to    Special 

Remedies. 
§  1898.  Rights   of  Priority  under   State   Statutes   as   Related  to   Marshaling  of 

Liens  on  Property. 
§  1899.  "Surrender  of  Preference"  on  Distinct  Transaction  Not  to  Be  Require! 

as  Prerequisite  to  Validity  of  Lien  Which  Itself  Is  Not  a  Preference. 
§  1900.  Summary    Jurisdiction    to    Prevent    Trustee    Interfering    with    Others* 

Rightful  Custody. 

DIVISION  7. 

§  1901.  Jurisdiction  to  Issue  Injunctions  in  Aid  of  Bankruptcy  Proceedings. 

§  1903.  Restraining  Sale  or  Distribution  under  Levy  Made  wifhin  Four  Months. 

§  1903.  But  no  Injunction  Where  Levy  Not  Made  within  Pour  Months. 

§  1904.  And  Injunction  May  Be  Refused  on  Ground  of  Comity. 

§  1905.  Adverse  Claimants  Restrained  until  Appropriate  Action  Can  Be  Taken. 

§  1906.  Adverse  Claimants  Restrained  from  Interfering  with  Assets  in  Cus- 
tody of  Bankruptcy  Court. 

§  1,907.  Court  Proceedings  Restrained  until  Trustee  Elected  and  Appropriate 
Action  Taken. 

§  1908.  Court  Proceedings  Enjoined  Where  Property  in  Custody  of  Bankruptcy 
Court  Sought  to  Be  Seized  or  Levied  on. 

§  1909.  Injunction  Refused  Where  Legal  Proceedings  Not  Nullified  by  Bank- 
ruptcy, and  State  Court  Prior  in  Custody. 

§  t9W.  Whether  May  Restrain  Levy  on  Exempt  Property  for  Other  Pur- 
poses than  to  Interpose  Discharge. 

§  1911.  Suits  in  Personam  against  Receiver,  Trustee  or  Marshal  for  Wrongful 
Seizure  Not  Restrained. 

§  1912.  No  Ancillary  Injunction  in  Aid  of  Bankruptcy  Proceedings  in  Another 
District. 

§  1913.  No  Enjoining  of  Pledgee's  Sale,  unless  Fraud  or  Oppression  Exist. 

§  1914.  Injunction  Where  Legal  Action  Requisite  to  Fix  Liability  of  Sureties. 

§  1915.  No  Restraining  Order  to  Prevent  Proceeding  with  Levy  on  Exempt 
Property  after  Same  Set  Apart. 

§  1916.  Bankruptcy  Petition  "Caveat  to  All  the  World"  and  "Attachment  and 
Injunction." 

§  1917.  No  Injunction  before  Filing  of  Bankruptcy  Petition  to  Preserve  Status 
Quo. 

§  1918.  Referee  Has  Jurisdiction  to  Issue  Restraining  Order,  Extept  upon 
Courts  or  Court  Officers. 

§  1919.  Petition  Requisite  and  to  Be  Filed  in  Bankruptcy  Proceedings  Them- 
selves. 

§  1920.  Petition  to  Be  Verified. 

§  1921.  Notice  to   Be   Given,  unless  for   Good   Cause  Dispensed  with. 

DIVISION  8. 

§  1922.  Jurisdiction  to  Punish  for  Contempts  for  Interference  with  Custody 
§  1923.  Restraining  Order  Not  Prerequisite. 

§  1796.  Possession  of  Res,  Test  of  Summary  Jurisdiction. — The 
determination  of  the  questions,  first,  as  to  whether  the  property 
exists  in  specie  or  is  merely  a  debt,  and  second,  if  existing  in  spe- 
cie, as  to  who  has  possession  or  control  of  the  tangible  property 
involved,  determines  the  forum  to  which  the  parties  must  resort 


§    1796  SUMMARY  JURISDICTION.  '  1089 

to  work  out  their  rights  and  the  manner    of    procedure,    as    to 
whether  summary  or  plenary. 

If  the  possession,  actual  or  constructive,  of  the  property  is  in  the 
bankrupt,  or  in  his  agent,  or  in  someone  not  claiming  a  beneficial 
interest  in  it,  or  is  in  the  receiver,  marshal  or  trustee  in  bank- 
ruptcy, the  bankruptcy  court  has  summary  jurisdiction  over  it  by 
orders  made  in  the  bankruptcy  proceedings  themselves,  and  may 
summarily  order  its  surrender  or  delivery;  may  bring  all  parties 
claiming  interests  in  it  into  court;  may  determine  all  rights  to  it; 
if,  on  the  other  hand,  some  third  party  claiming  some  beneficial 
interest  in  the  property  has  possession  (except  in  certain  in- 
stances where  CMirt  oificers  are  in  possession),  or  if  the  prop- 
erty does  not  exist  in  specie,  but  is  a  mere  debt  owed  by  the  third 
po.rty,  then  such  third  party  need  not  come  into  the  bankruptcy 
prQcsedings  for  his  rights,  and  the  trustee  cannot  bring  him  into 
the  proceedings;   and  he  is  entitled  to  be  heard  in  plenary  action. i 

Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  103,  198  U.  S.  280  (reversing  11  A. 
B.  R.  79) :  "The  distinction  between  steps  in  bankruptcy  proceedings  proper 
and  controversies  arising  out  of  the  settlement  of  the  estates  of  bankrupts 
i?  recognized  in  §§  23,  24  and  25  of  the  present  Act,  and  the  provisions  as  to 
revision  in  matter  of  law  and  appeals  were  framed  and  must  be  construed  in 
view  of  that  distinction.  Holden  v.  Stratton,  191  U.  S.  115,  10  Am.  B.  R.  786; 
Denver  First  National  Bank  v.  Klug,  186  U.  S.  202,  8  Am.  B.  R.  12;  Elliott 
V.  Toeppner,  187  U.   S.  327,  333,   334,  9  Am.   B.   R.   50. 

"This  distinction  existed  under  the  prior  bankruptcy  law,  and  the  then  decis- 
ions in  respect  of  a  proceeding  in  bankruptcy  and  an  independent  suit  are 
applicable.  It  was  settled  that  the  bankruptcy  court  was  without  jurisdiction 
to  determine  adverse  claims  to  property,  not  in  the  possession  of  the  assignee 
in  bankruptcy,  by  summary  proceedings,  whether  absolute  title  or  only 
a  lien  was  asserted..  Smith  v.  Mason,  14  Wall.  419;  Marshall  v.  Knox,  16 
Wall.  551;  In  re  Bonesteel,  7  Blatch.  175,  Mr.  Justice  Nelson;  Knight  v. 
Cheney,  14  Fed.  Cas.  760,  Mr.  Justice  Clifford;     In  re  Ballow,  4  Ben.  135,  Mr. 

1.  In  re  Teschmacher  &  ."/Irazay,  11  A.  B.  R.  549,  550,  127  Fed.  728  (D.  C. 
Penn.);  quoted  ante,  §  1652. 

In  re  Briskman,  13  A.  B.  R.  57,  132  Fed.  201  (D.  C.  N.  Y.);  In  re  Schermer- 
horn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.),  quoted  post,  §  1795  and  §  1807. 
Inferentially,  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.); 
Pub.  Co.  V.  Hutchinson  Co.,  17  A.  B.  R.  427  (Sup.  Ct.  Mich.);  In  re  B.untrock 
Clothing  Co.,  1  A.  B.  R.  454,  92  Fed.  886  (D.  C.  Iowa);  In  re  New  England 
Piano  Co.,  9  A.  B.  R.  772,  122  Fed.  937  (C.  C.  A.  Mass.) ;  In  re  McBride  &  Co., 
12  A.  B.  R.  83,  133  Fed.  385  (Ref.  N.  Y.) ;  inferentially.  In  re  Cohn,  3  A.  B.  R. 
421  (D.  C.  N.  Y.). 

But  see  an  apparent  disregard  of  this  principle  in  In  re  Pratesi,  11  A.  B.  R. 
319,  126  Fed.  588  (D.  C.  Del.),  where  a  liveryman  in  possession  at  the  time  of 
bankruptcy  under  his  lien  was  held  subject  to  the  summary  jurisdiction  of  the 
bankruptcy  court. 

Also  see,  for  an  apparent  confusion  of  ideas  on  this  point.  In  re  Young,  7  A. 
B.  R.  14,  111  Fed.  158  (C.  C.  A.  Ark.),  a  case  rightly  decided  (for  the  bankrupt 
clearly  had  the  actual  custody  at  the  time  of  bankruptcy)  but  wrongly  reasoned. 
In  re  Wells,  8^A.  B.  R.  76,  114  Fed.  222  (D.  C.  Mo.). 

1  Ren  B— 69 
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Justice  Blatchford,  the  district  Judge;  In  re  Marter,  16  Fed.  Cas.  857,  Mr. 
Justice  Brown,  then  district  judge. 

"The  present  Act  was  plainly  framed  in  recognition  of  the  principle  of  these 
cases." 

In  re  McMahon,  17  A.  B.  R.  531,  147  Fed.  685  (C.  C.  A.  Ohio):  "The  con- 
trolling fact  in  the  matter  of  the  jurisdiction  of  the  bankrupt  court  is  that  the 
actual  possession  of  the  premises  upon  which  Enos  asserts  an  adverse  lien 
was  in  Enos,  the  trustee  in  bankruptcy  of  Campbell,  the  bankrupt  mortgagor. 
*  *  *  Sec.  2  *  *  *  confers  jurisdiction  'to  cause  the  estate  of  the  bank- 
rupt to  be  collected  *  *  *  ^juj  determine  the  controversies  in  relation 
thereto,  except  as  herein  otherwise  provided.  This  exception  refers  to  §  23 
[as  to  suits  brought  by  trustee's].  By  the  Amendment  of  February,  1903, 
this  jurisdiction  is  extended.  *  *  *  But  we  are  now  dealing  with  the  jur- 
isdiction of  the  District  Court  which  had  possesion  through  its  trus- 
tee of  the  property  of  the  bankrupt,  against  which  the"  protesting  peti- 
tioner asserts  a  mortgage  lien.  If  the  District  Court,  having  possession  of  the 
res,  did  not  have  jurisdiction  to  hear  and  determine  claims  to  or  against  the 
res,  unless  the  claimant  should  ~  consent,  what  court  did?  Could  the  peti- 
tioner go  into  the  State  court  and  there  assert  his  lien,  and  then  obtain  a 
decree  for  its  enforcement,  and  thus  deprive  the  court  of  primary  jurisdiction 
of  the  control  and  custody  of  the  controverted  property? 

"The  possession  of  the  res  draws  to  the  court  jurisdiction  of  all  questions  in 
respect  to  title  or  liens,  irrespective  of  citizenship. 

"What  is  said  in  Bardes  v.  Hawarden  Bank  about  the  absence  of  intention 
of  Congress  to  give  under  §  2,  clauses  6  and  7,  jurisdiction  to  the  District 
Court  to  entertain  independent  actions  and  suits  to  determine  the  title  to 
property  or  liens  thereon,  refers  to  property  not  held  by  the  bankrupt  or  some 
one  for  him  at  the  date  of  adjudication." 

In  re  Noel,  14  A.  B.  R.  720,  137  Fed.  694  (D.  C.  Md.) :  "I  think  the  dis- 
tinction between  the  controversies  arising  in  bankruptcy  which  must  be  deter- 
mined by  plenary  independent  suits  and  those  which  may  be  heard  on  sum- 
mary petition  depends  upon  who  has  possession  of  the  subject  matter  of  the 
controversy.  If  the  bankruptcy  court  has  possession,  then,  as  a  rule,  the 
matter  may  be  heard  upon  petition  and  answer.  If  a  stranger  has  posses- 
sion, and  is  holding  by  adverse  claim,  then  an  independent  plenary  suit  is  in 
most  cases  proper.  In  this  case,  the  property  was  in  the  possession  of  the 
bankrupt,  and  upon  his  adjudication  his  title  and  possession  passed  to  the 
trustees.  The  possession  of  the  trustees  could  not  be  disturbed  by  any  form 
of  adverse  legal  proceedings  without  the  concurrent  sanction  of  the  court 
of  bankruptcy.  That  court,  having  possession  of  the  property,  had  jurisdic- 
tion, upon  notice  to  those  claiming  to  have  liens  and  incumbrances  upon  it, 
to  order  the  property  to  be  sold  by  the  trustees  free  of  all  incumbrances,  if 
the  court,  in  its  discretion,  should  determine  that  such  a  sale  was  for  the 
benefit  of  the  unsecured  creditors;  and  after  such  a  sale,  having  in  its  control 
the  fund  arising  from  the  sale,  it  would  have  jurisdiction  to  determine  the 
conflicting  claims  of  the  parties  whose  liens  had  been  displaced  as  to  the 
property  sold,  and  transferred  to  the  fund  in  the  court.  Ray  v.  Norseworthy, 
23  Wall.  128,  23  L.   Ed.  116." 

In  re  Baudouine,  3  A.  B.  R.  651,  191  Fed.  574  (C.  C.  A.  N.  Y.) :  "Standing 
alone,  the  language  of  clause  7  would  seem  to  be  sufficiently  comprehensive 
to  authorize  the  determination  by  Courts  of  Bankruptcy  of  every  controversy 
relating  to  the  estates  of  bankrupts.  *  *  *  Nevertheless,  it  is  capable  of  a 
narrower   construction,   and    can   be   read    as    extending   only    to    controversies 
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about  property  which  actually  belongs  to  the  bankrupt's  estate,  or  which 
arise  strictly  in  the  bankruptcy  proceeding,  such  as  those  in  reference  to  the 
.marshaling  of  assets,  or  the  extent  and  priority  of  conflicting  liens." 

In  re  Brooks.  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt.):  In  this  case  the  court 
held  in  substance  that  the  mortgagee  of  chattels  has  no  right  to  foreclose  a 
mortgage  upon  the  chattels  of  a  bankrupt  unless  he  obtains  permission  of  the 
Court  of  Bankruptcy  in  which  the  petition  is  filed,  or  unless  some  action  is 
commenced  to  make  such,  foreclosure  in  a  State  court  and  such  court  gets 
jurisdiction  over  such  chattels,  or  unless  the  mortgagee  or  the  officer  making 
such  sale  gets  exclusive  possession  of  the  chattels  before  the  adjudication 
ii.  bankruptcy. 

Inferentially,  Whitney  v.  Wenman,  14  A.  B.  R.  49,  198  U.  S.  555:  .  "We 
think  the  result  of  these  cases  is  in  view  of  the  broad  powers  conferred  in 
:§  3  of  the  Bankrupt  Act,  authorizing  the  bankruptcy  court  to  cause  the  estate 
of  the  bankrupt  to  be  collected,  reduced  to  money  and  distributed,  and  to 
determine  controversies  in  relation  thereto,,  and  bring  in  and  substitute  ad- 
ditional parties  when  necessary  for  the  complete  determination  of  a  matter 
In  controversy,  that  when  the  property  has  become  subject  to  the  jurisdiction 
of  the  bankruptcy  court  as  that  of  the  bankrupt,  whether  held  by  him  or  for 
him,  jurisdiction  exists  to  determine  controversies  in  relation  to  the  dispo- 
sition of  the  same  and  the  extent  and  character  of  liens  thereon  or  rights 
therein." 

Odell  V.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio)  "*  *  * 
there  exists  no  ground  for  entertaining  jurisdiction  to  adjudicate  his  claim 
or  lien  unless  we  shall  agree  with  the  court  below  in  holding  that  the  "mem- 
bership" or  "seat"  was  an  asset  which  passed  to  the  trustee  and  was  in  cus- 
todia  legis  when  the  petition  was  filed." 

In  re  Kellogg,  10  A.  B.  R.  7,  121  Fed.  333  (C.  C.  A.  N.  Y.,  affirming  7  A.  B. 
R.  623):  "It  would  seem  that  the  controversies  in  relation  to  the  bankrupt 
estate,  which,  by  reason  of  the  limitations  referred  to  in  the  clause  'except 
as  herein  otherwise  provided,'  do  not  come  within  the  jurisdiction  of  the 
bankruptcy  courts,  are  those  where  the  trustee  must  bring  an  independent 
suit  to  assert  title  to  money  or  property  not  in  the  possession  or  control  of  the 
trustee." 

In  re  Leeds  Woolen  Mills,  12  A.  B.  R.  136  (D.  C.  Tenn.,  reversed,  on  the 
facts,  in  Hinds  v.  Moore,  14  A.  B.  R.  1) :  "The  facts  pertinent  to  the  element 
■of  jurisdiction  are  that  at  the  time  of  the  bankruptcy  the  goods  in  contro- 
versy were  in  .the  actual  manual  possession  of  the  bankrupt  corporation  and 
passed  from  it  into  the  manual  possession  of  the  referee  as  custodian,  upon 
the  surrender  of  these  and  all  the  other  goods  to  him.  In  my  judgment,  the 
simple  fact  of  this  possession  by  the  referee  in  bankruptcy  is  conclusive  in 
favor  of  our  jurisdiction.  By  that  possession  the  goods  were  in  custodia 
legis — whether  rightfully  or  wrongfully  is  another  question.  But  that  question 
may  be  rightfully  decided  by  us.  Whether  it  might  also  be  rightfully  decided 
by  any  other  jurisdiction  it  is  not  necessary  to  determine.  The  bare  possession 
by  the  court,  through  its  officers,  of  the  property,  was  sufficient  to  give  us  ju- 
risdiction to  determine  to  whom  the  goods  properly  belonged.  The  case  belongs 
to  the  category  of  those  controlled  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B.  R. 
178,  and  not  to  that  of  those  controlled  by  the  decision  of  that  court  in  Bardes 
V.  Hawarden  Bank,  178  U.  S.  524,  4  Am.  B.  R.  163." 

In  re  Lemmon  &  Gale,  7  A.  B.  R.  391,  112  Fed.  296  (C.  C.  A.  Tenn.):  "This 
property  was,  consequently    in  the  possession   of  the   court  when   undertaken 
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to  be  levied  upon  by  the  sheriff  executing  process  issued  upon  the  judgments 
rendered  in  the  State  court.  In  view  of  this  situation  the  bankruptcy  court 
undoubtedly  had  jurisdiction  to  determine  the  rights  of  others  asserting  a 
lien  upon  or  interest  in  the  property,  and  the  property  could  not  be  taken 
from  the  control  of  the  bankruptcy  court  by  the  process  of  the  State  court. 
*     *     * 

"The  United  States  Court  having  lawful  .possession  of  the  res,  might  retain 
it  until  it  had  disposed  of  the  property." 

In  re  Andre,  13  A.  B.  R.  132  (C.  C.  A.  N.  Y.):  "We  conclude  that  it  is 
only  in  cases  in  which  the  property  of  the  bankrupt  is  in  the  possession  of 
a  party  not  an  adverse  claimant  that  the  courts  of  bankruptcy  have  authority 
under  these  sections  to  interfere  with  it  unless  the  adverse  claimant  chooses 
tc  consent,  but  that  these  courts  have  jurisdiction  to  entertain  proceedings 
to  ascertain  whether  ther.e  is  an  adverse  claimant  and  that  the  mere  reft.Sdl 
of  a  person  in  possession  to  surrender  the  property  does  not  constitute  him 
an  adverse  claimant." 

In  re  Lines,  13  A.  B.  R.  318,  133  Fed.  803  (D.  C.  Pa.):  "It  is  undisputed 
that  after  the  distress  had  been  made,  title  to  the  goods,  which  was  then  in 
Mrs.  Fannie  Dryden,  was  transferred  by  her  to  her  father,  John  M.  Lines, 
the  present  bankrupt,  and  that  he  immediately  filed  a  voluntary  petition  and 
was  adjudged  a  bankrupt.  The  necessary  effect  of  this  was  to  put  the  prop- 
erty, under  the  control  of  this,  court,  and  compel  the  landlord  to  seek  redress 
here." 

Obiter,  impliedly,  In  re  Hadden-Rodee  Co.,  13  A.  B.  R.  605,  135  Fed.  88l> 
(D.  C.  Wis.):  "Questions  of  the  power  to  entertain  summary  proceedings  a,i3;ainst 
adverse  claimants  of  property  have  frequently  arisen,  and  the  doctrine  is  set- 
tled that  such  proceedings  are  authorized  only  when  the  property  is  in  the 
possession  of  the  court,  or  in  cases  wherein  the  statute  so  provides  in  express 
terms." 

Division  1. 

Summary  Jurisdiction  of  Bankruptcy  Court,  in  General. 

§  1797.  Jurisdiction  Once  Attaching,  Complete  for  All  Purposes. — 
After  the  bankruptcy  court  Las  once  assumed  jurisdiction  over  the 
property,  it  has  jurisdiction  to  determine  all  rights  therein. ^ 

White  V.  Schloerb,  4  A.  B.  R.  178,  178  U.  S.  542:  "At  the  date  of  this  adjudi- 
cation in  bankruptcy  by  the  District  Court  of  the  United  States,  the  goods 
were  in  the  store  of  the  bankrupts,   and  in  their  actual   possession,  and  were 

2.  Compare,  ante,  "Restraining  Orders  before  Adjudication,"  §  359,  and  post, 
"Restraining  Orders  and  Injunctions  in  Aid  of  Bankruptcy  Proceedings,"  §  1901. 

Bankr.  Act,  §  2  (7):  "Cause  the  estates  of  bE,iikrupts  to  b°  collected  reduced 
to  money  and  distributed,  and  determine  controversies  in  relation  thereto,  ex- 
cept as  herein  otherwise  provided." 

Obiter,  In  re  Baudouine,  3  A.  B.  R.  651,  91  Fed.  574  (C.  C.  A.  N. 
Y)'  In  re  Emslie,  4  A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Y.) ;  In  re 
Noel,  14  A.  B.  R.  720,  137  Fed.  694  (D.  C.  Md.);  In  re  Huddleston,  1  A.  B.  R. 
572  (Ref.  Ala.);  In  re  Granite  City  Bk.,  14  A.  B.  R.  404,  137  Fed.  818  (C.  C.  A. 
Iowa)-  [1867]  Freeman  v.  Howe,  24  How.  450;  [1867]  Bank  v.  Sherman,  101  U. 
S  406;  [1841]  Buck  v.  Calbath,  3  Wall.  341;  Treat  v.  Wooden,  14  A.  B.  R.  736 
(C  C  Mass.);  In  re  Schloerb,  3  A.  B.  R.  224  (D.  C.  Wis.,  affirmed  sub  nom. 
White  V    Schloerb,  4  A.   B.    R.   178,   178   U.   S.   542);   infereutially,   Havens   &. 
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claimed  by  them  as  their  property.  On  the  same  date,  that  court  referred 
the  case  to  a  referee  in  bankruptcy,  and  by  his  direction  the  entrance  to  the 
store  was  locked.  The  goods  were  then  in  the  lawful  possession  and'  cus- 
tody of  the  referee  in  bankruptcy,  and  of  the  bankruptcy  court,  whose  rep-' 
fesentative  and  substitute  he  was.  Being  thus  in  the  custody  of  a  court  of  the 
TJnited  States,  they  could  not  be  taken  out  of  that  custody  upon  any  process 
from  a  State  court.  *  *  *  'After  an  adjudication  in  bankruptcy,  an  action 
in  replevin  in  a  State  court  cannot  be  commenced  and  maintained  against 
the  bankrupt  to  recover  property  in  the  possession  of  and  claimed  by  the 
bankrupt  at  the  time  of  that  adjudication,  and  in  the  possession  of  a  referee 
in  bankruptcy  at  the  time  when  the  action  of  replevin  is  begun.'     *     *     * 

"Not  going  beyond  what  the  decision  of  the  case  before  us  requires,  we 
are  of  the  opinion  that  the  judge  of  the  court  of  bankruptcy  was  authorized 
to  compel  persons,  who  had  forcibly  and  unlawfully  •  seized  and  taken  out  of 
the  judicial  custody  of  that  court  property  which  had  lawfully  come  into  its 
possession  as  part  of  the  bankrupt's  property,  to  restore  that  property  to  its 
custody;  and  therefore  our  answer  to  the  first  question  must  be:  'The  Dis- 
trict Court  sitting  in  bankruptcy  had  jurisdiction  by  summary  proceedings 
to  compel  the  return  of  the  property  seized.' " 

In  re  McCallum,  7  A.  B.  R.  596,  113  F^d.  3^3  (D.  C.  Penn.) :  "It  seems  to 
me,  that  the  present  application  is  the  ordinary  cas^  of  a  claim  against  a  fund 
in  the  hands  of  a  court,  and  such  claims  the  court  in  possession  of  the  fund 
has  the  right  to  hear  and  determine.  It  is  an  incident  to  the  power  to  dis- 
tribute, and,  except  where  this  power  is  expressly  so  limited  by  competent 
authority  that  a  claim  to  a  share  of  the  fund  must  be  sent  to  some  other  court 
for  determination,  the  court  that  has  1)ossession  of  the  fund  is  the  proper 
tribunal   to   decide   all   controversies   concerning  its   ownership." 

In  re  WWtener,  5  A.  B.,  R.  198,  105  Fed.  180  (C.  C.  A.  Tex.):  "As  the 
property,  the  ownership  of  which  is  in  dispute,  was  in  the  possession  of  the 
tru.=t''e  in  bankruptcy  as  a  part  of  the  bankrupt's  property  to  be  duly  admin- 
istered, the  District  Court  had  jurisdiction  to  issue  an  injunction  restraining 
the  proceedings  under  a  sequestration  issued  from  the  District  Court  of  Bowie 
County,  Texas,  at  the  suit  of  Ramseur,  plaintiff,  against  Rodgers,  trustee,  and  to 

Geddes  Co.  v.  Pierek,  9  A.  B.  R.  569,  120  Fed.  344  (C.  C.  A.  Ills.);  In  re  J.  C. 
Winship  Co.,  9  A.  B.  R.  641,  120  Fed.  93  (C.  C.  A.  Ills.);  In  re  Russell  &  Birkett, 
3  A.  B.  R.  65:8,  101  Fed.  248  (C.  C.  A.  N.  Y.,  distinguished  in  In  re  Spitzer,  12 
A.  B.  R.  346,  130  Fed.  879,  and  in  In  re  Kantor  &  Cohen,  9  A.  B.  R.  372,  121 
Fed.  984);  inferentially.  In  re  New  England  Piano  Co.,  9  A.  B.  R.  767,  122  Fed. 
937  (C.  C.  A.  Mass.);  In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R.  291,  112  Fed.  96 
(C.  C.  A.  Tenn.),  quoted  previously,  §  1794;  In  re  Kellogg,  7  A.  B.  R.  631,  113 
Fed.  190  (D:  C.  N.  Y.,  affirmed  in  10  A.  B.  R.  7) ;  In  re  Renda,  17  A.  B.  R.  522, 
149  Fed.  614  (D.  C.  Penn.);  Carriage  Co.  v.  Solanas,  6  A.  B.  R.  221,  108  Fed.  532 
(D.  C.  La.);  In  re  Chambers,  Calder  &  Co.,  3  A.  B.  R.  537,  98  Fed.  865  (D.  C. 
R.  I.);  Odell  v.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio);  im- 
pliedly. In  re  Kleinhans,  7  A.  B.  R.  607,  113  Fed.  107  (D.  C.  N.  Y.) ;  impliedly, 
In  re  Hymes  Buggy  &  Implement  Co.,  12  A.  B.  R.  477,  130  Fed.  977  (D.  C. 
Mo.);  In  re  Leeds  'Woolen  Mills  Co.,  12  A.  B.  R.  136  (reversed,  on  facts,  in 
Hinds  V.  Moore,  14  A.  B.  R.  1,  C.  C.  A.  Tenn.);  In  re  Lumber  Co.  (Franklin), 
17  A.  B.  R.  446,  147  Fed.  852  (D.  C.  N.  J.) ;  In  re  Ludowici  Roofing  Tile  Co.  v. 
Penn.  Inst.,  8  A.  B.  R.  742  (D.  C.  Penn.);  obiter,  Hinds  v.  Moore,  14  A.  B.  R. 

I  (C  C.  A  Tenn.,  reversing,  on  facts.  In  re  Leeds  'Woolen  Mills  Co.,  12  A.  B. 
R.  136);  obiter,  In  re  Corbett,  5  A.  B.  R.  224,  104  Fed.  872  (D.  C.  'Wis.);  obiter, 
In  re  Wells,  8  A.  B.  R.  76,  114  Fed.  222  (D.  C.  Mo.);  Traders'  Ins.  Co.  v.  Mann, 

II  A.  B.  R.  269  (Sup.  Ct.  Ga.). 

Chism  V.  Bank,  5  A.  B.  R.  56,  77  Miss.  599,  wherein  the  court  held  it  to  be 
incident  to  the  trustee's  rights  and  duties. 
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compel  the  return  of  the  property  to  the  trustee.  *  *  *  The  property  being 
in  the  custody  of  the  District  Court  sitting  in  bankruptcy,  that  court  had 
jurisdiction  to  entertain  the  intervention  filed  by  Ramseur,  claiming  the  prop- 
erty, and  to  hear  and  determine  the  issues  presented  by  the  intervention,  not 
only  on  general  principles,  *  *  *  but  under  the  specific  provisions  of  §  2: 
of  the  Bankruptcy  Act  of  1898." 

Turrentine  v.  Blackwood,  4  A.  B.  R.  338,  28  So.  95  (Sup.  Ct.  Ala.):  "Con- 
ceding that  the  State  and  Federal  courts  have  concurrent  jurisdiction  in  cer- 
tain instances  over  the  bankrupt's  property,  another  principle  is  universally 
acknowledged,  'that  when  two  courts  have  concurrent  jurisdiction,  that  which 
first  takes  cognizance  of  the  case,  has  the  right  to  retain  it,  to  the  exclusion 
of  the  other;  that  if  a  trust  estate  is  being  administered  by  a  court  of  com- 
petent jurisdiction,  or  when  property  is  in  gremio  legis  of  a  court  of  rightful 
jurisdiction,  no  other  court  can  interfere  and  wrest  from  it  the  possession  and 
jurisdiction  first  obtained.' " 

In  re  Drayton,  13  A.  B.  R.  602,  135  Fed.  883  (D.  C.  Wis.):  "The  property 
or  proceeds  in  question  in  the  present  case  is  in  the  hands  of  the  trustee,  in 
custodia  legis,  and  the  Bankruptcy  Court  is  necessarily  vested  with  both  power 
and  duty  to  determine  all  rights  therein,  upon  proper  notice,  as  'controver- 
sies in  relation  thereto.'     *     *     * 

"It  would  be  anomalous  indeed  if  the  Act  were  interpreted  to  deprive  the 
tribunal  of  such  jurisdiction  as  a  court  of  bankruptcy  in  possession  of  the. 
res.'' 

Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  447,  119  Fed.  1,  3  (C,  C.  A.  Ark.):  "A 
court  which  has  lawfully  acquired  the  custody  of  property  or  money  must  of" 
necessity  dispose  of  the  same  according  to  law;  and,  when  conflicting  claims 
are  preferred,  it  is  not  bound  to  require  the  claimants  to  litigate  their  claims 
in  some  other  forum,  and  to  adopt  the  judgment  of  that  tribunal,  ^although  it 
may  do  so,  but  it  is  at  liberty  to  dispose  ^of  such  controversies  according  to 
its  own  ideas  of  right  and  justice.  This  is  one  of  those  incidental  powers  which 
may.be  exercised  by  any  court  of  record  in  the  absence  of  an  express  prohi- 
bition." 

Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.):."The  decree  oper- 
ates in  rem  and  from  the  moment  of  the  adjudication  of  bankruptcy  the  bank- 
rupt's estate  is  in  custodia  legis  and  under  the  jurisdiction  of  this  court.  It 
is  fundamental  that  no  court  or  individual  can  interfere  with  such  custody 
and  possession.  The  assertion  of  any  right  against,  or  to  participate  in,  the 
res  so  in  custodia  legis,  must  be  sought  in  the  court  in  whose  custody  it  is. 
An  attempt  to  assert  such  right  elsewhere  would  be  regarded  as  a  contempt. 

"The  adjudication  proceeds  in  rem,  and  all  persons  interested  in,  the  res  are 
regarded  as  parties  to  the  bankruptcy  proceeding.  These  parties  include  not 
only  the  bankrupt  and  trustee,  but  also  all  the  creditors   of  the  bankrupt." 

In  re  Cobb,  3  A.  B.  R.  130,  96  Fed.  821  (D.  C.  N.  Car.,  reversed,  on  other 
grounds,  in  Cobb  v.  Overman,  6  A.  B.  R.  324,  109  Fed.  65) :  "After  an  adjudi- 
cation in  bankruptcy,  the  bankrupt  court  takes  jurisdiction  of  the  estate  and 
all  matters  pertaining  thereto,  and  will  administer  the  same  to  a  final  set- 
tlement. Parties  having  or  claiming  an  interest  in  the  bankrupt  estate  must 
submit  them  to  the  bankruptcy  court.  *  *  *  The  trustee  is  vested  by  law 
with  the  estate,  and  could,  by  a  proper  action,  recover  possession  of  the 
securities  in  possession  of  any  one  as  collateral,  subject  to  any  valid  lien  such, 
person  might  have  on  the  proceeds  of  such  securities." 

In  re  Reynolds,  11  A.  B.  R.  758,  127  Fed.  760  (D.  C.  Mont):  "In  virtue 
of   the   adjudication    of   bankruptcy,   this    court   acquired   jurisdiction    over   the: 
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res.  The  jurisdiction  thus  acquired  was  both  complete  and  exclusive.  Being 
prior  to  that  of  the  State  court,  it  was  permanent.  The  State  court  was  with- 
out jurisdiction  in  the  premises,  and  any  judgment  it  may  have  rendered  as 
a  result  of  the  litigation  between  Strain  and  said  trustee,  it  was  and  is  power- 
less to  enforce,  and  is  not  binding  upon  this  court;  and  such  judgment  can- 
not affect  the  right  and  power  of  this  court  to  assert  its  jurisdiction  over  the 
property  in  question,  and  proceed  to  a  determination  of  the  right  to  its  pos- 
session. *     *     * 

"An  adjudication  of  bankruptcy  operates  in  rem,  and  from  the  moment  of  the 
adjudication  the  bankrupt's  estate  is  under  the  jurisdiction  of  the  bankruptcy 
court,  which  will  not  permit  any  interference  with  its  possession,  even  though 
it  be  by  an  officer  of  a  State  court  acting  under  its  process.  Being  a  proceed- 
ing in  rem,  all  parties  interested  in  the  res  are  regarded  as  parties  thereto, 
including  the  bankrupt  and  trustee,  as  well  as  the  creditors,  secured  and  unse- 
cured. The  adjudication  vests  in  the  trustee  or  temporary  receiver  the  title 
of  the  bankrupt's  property,  and  stays  all  seizures  made  within  four  months. 
An  adjudication  of  bankruptcy  has  the  force  and  effect  'of  an  attachment  and 
an  injunction.     It  is  a  caveat  to  all  the  world." 

In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt.):  In  this  case  a  chattel  • 
mortgagee  sold  chattels  of  the  bankrupt  through  a  constable  who  had  levied  on 
the  same  before  the  bankruptcy,  but  had  left  them  locked  up  on  the  bankrupt's 
premises.  The  Court  said:  "But  the  assets  of  the  bankrupt  are  brought  by  the 
proceedings  within  the  reach  and  control,  and  subject  to  the  orders,  of  the 
court,  and  no  one  has  any  right  to  remove  or  meddle  with  them,  but  for  their 
preservation,  without  leave  of  the  court,  except  the  trustee." 

Keegan  v.  King,  3  A.  B.  R.  7-9,  96  Fed.  758  (D.  C.  Ind.):  "After  this  court 
has  taken  actual  possession  of  property,  through  its  receiver  md  trustee,  as 
the  property  of  the  bankrupt,  and  has  retained  the  actual  and  continuous  pos- 
session of  the  same  from  a  time  long  anterior  to  the  commencement  of  the 
suit  in  the  State  court,  is  it  competent  for  parties  who  claim  to  be  the  owners 
of  the  property  so  in  the  actual  custo"dy  and  possession  of  this  court  to  main- 
tain a  suit  in  the  State  court  for  the  purpose  of  settling  the  title  and  enjoining 
the  officer  of  this  court  from  the  proceeding  to  the  disposition  of  property  so 
in  the  actual  possession  of  this  court?  The  statement  of  the  question  would 
seem  to  carry  its  own  answer.  This  court,  being  in  the  actual  possession  of  the 
property  in  controversy,  has  the  exclusive  right  to  determine  all  conflicting 
claims  as  to  the  title  and  right  of  possession  of  the  property  so  in  its  custody. 
*  *  *  From  the  time  such  property,  by  the  adjudication  of  bankruptcy, 
comes  into  the  custody  of  the  Bankruptcy  Court,  it  is  in  custodia  legis;  and 
that  court  will  not  permit  any  person,  even  though  he  be  an  officer  of  a  State 
court,  acting  under  its  process,  to  interfere  with  the  custody  or  possession  by 
the  Bankruptcy  Court  or  its  officers  of  the  property  thus  in  its  custody." 

In  re  Kellogg,  10  A.  B.  R.  7,  121  Fed.  333  (C.  C.  A.  N.  Y.,  affirming  7  A.  B. 
R.  623,  113  Fed.  190) :  "The  final  question  is  whether  the  Supreme  Court 
of  the  State  of  New  York  acquired  jurisdiction  of  the  property,  to  the  ex- 
clusion of  the  United  States  District  Court,  by  the  filing  of  the  summons,  com- 
plaint, and  notice  of  pendency  of  the  foreclosure  action,  before  the  trustee  was 
appointed;  the  bankruptcy  court  having  previously  acquired  jurisdiction  by  the 
filing  of  the  petition  in  bankruptcy  and  the  appointment  of  a  receiver,  who  had 
qualified  and  taken  possession  of  the  property  prior  to  the  commencement  o\ 
said  action  and  foreclosure.  *  *  *  The  court  in  the  foreclosure  suit  had 
not  attempted  to  take  possession.  The  adjudication  was  equivalent  to  thq 
commencement  of  an  action  and  the  filing  of  a  lis  pendens.     It  must  be  helci 
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that  the  bankruptcy  court,  upon  such  acquisition  by  the  receiver  of  possession 
i'.nd  undisputed  legal  title,  had  jurisdiction  to  determine  the  validity  of  the 
mortgage." 

In  re  Rochford,  10  A.  B.  R.  615,  134  Fed.  182  (C.  C.  A.  S.  Dak.):  "In  the 
case  in  hand  the  court  below  lawfully  acquired  the  possession  of  the  mort- 
gaged goods,  and  it  lawfully  converted  them  into  money.  The  rightful  custody 
of  the  property  and  its  proceeds  imposed  upon  that  court  the  duty  to  dis- 
tribute the  latter  to  their  true  owners.  This  possession  and  this  duty  neces- 
sarily empowered'it  to  call  the  petitioners  by  a  notice  or  order  to  show  cause 
to  present  their  claims  to  the  property  or  its  proceeds  to  the  court  which  held 
ihem  within  a  reasonable  time,  or  to  be  barred  of  any  right  to  receive  the 
property  or  the  proceeds  or  any  part  of  either." 

Inferentially,  In  re  Moody,  12  A.  B.-  R.  724,  131  Fed.  525  (D.  C.  Iowa): 
"It  is  a  familiar  principle  of  equity  jurisprudence  that  property  in  the  cus- 
tody of  a  court  of  equity  is  always  held  by  it  in  trust  for  those  to  whom  it 
rightly  belongs;  and  the  jurisdiction  to  inquire  into  and  determine  to  whom  it 
so  belongs,  and  to  that  end  to  require  all  claimants  thereto  to  present  their 
claims  within  a  stated  time,  or  be  barred  of  any  interest  in  or  right  to  the 
property,  is  inherent  in  every  court  of  equity.  In  re  Rochford  (C.  C),  10 
Am.  B.  R.  608.  124  Fed.  187,  above.  And  this  though  the  property  may  have 
been  wrongfully  seized,  and  so  brought' into  the  custody  of  the  court." 

In  re  Antigo  Screen  &  Door  Co.,  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A. 
Wis):  "We  take  it  that  any  court,  whether  one  of  equity,  common  law,  ad- 
miralty or  bankruptcy,  having  in  its  treasury  a  fund  touching  which  there  is 
dispute,  may,  by  virtue  of  its  inherent  powers,  determine  the  right  to  the  fund 
Ihus  in  its  possession.  Jurisdiction  in  that  respect  is  an  incident  of  every 
court.  *  *  *  A  fund  so  possessed,  is  in  custodia  legis  and  right  to  it  may 
only  be  asserted  and  determined  in  the  court  which  possesses  it." 

In  Rodgers,  11  A.  B.  R.  89,  125  Fed.  169  (C.  C.  A.  Ills,  reversed  on  facts 
sub  nom.  First  Nat'l  Bk.  v.  Chic.  Title  &.T.  Co.,  14  A.  B.  R.  102,  198  U.  S.  280): 
"The  court  below  properly  ruled  that  it  had  jurisdiction  of  the  subject  mat- 
ter. Its  officers  acquired  possession  of  the  property  in  dispute  from  the  bank- 
rupt. It  is,  indeed,  claimed  by  the  storage  company  that  the  writings  and  the 
facts  embodied  in  the  statement  of  the  case  show  that  it,  and  not  the  bankrupt, 
had  possession  prior  to  the  bankruptcy;  but  the  receiver  had  in  fact  acquired 
peaceable  possession  of  the  property,  and  subsequent  proceedings  in  the  bank- 
ruptcy court  upon  petition  of  the  present  objectors  to  the  jurisdiction,  by 
which  the  property  was  sold  by  the  bank  under  stipulation  that  it  should  hold 
the  fund  subject  to  the  order  of  the  court,  placed  the  property  and  its  proceeds 
in  custodia  legis,  and  the  court  had  the  right  to  determine  the  ownership  of 
the  fund  in  its  possession." 

In  re  Schermerhorn,  16  A.  B.  R.  508,  145.  Fed.  341  (C.  C.  A.) :  "Upon  the  filing 
of  a  petition  in  banTcruptcy,  followed  by  an  adjudication,  all  property  in  the 
possession  of  the  bankrupt  of  which  he  claims  the  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy,  and  becomes  subject  to  its  juris- 
diction to  determine  by  plenary  action  or  summary  proceedings,  as  the 
nature  of  the  case  demands,  all  adverse  or  conflicting  claims  thereto  whether 
of  title  or  of  lien,  and  that  court  may,  by  the  process  of  injunction,  protect  its 
jurisdiction  against  interference.  It  may  draw  to  itself  the  determination,  of 
all  controversies  over  the  property  in  its  possession,  and  when  it  once  law- 
fully attaches,  its  jurisdiction  cannot  be  destroyed  or  impaired  by  the  unau- 
thorized surrender  of  possession  of  the  property  by  the  officers  of  the  court, 
or   though   a   seizure   thereof   by   any   adverse    claimant." 

Compare,   Whitney  v.  Wenman,  14  A.   B.   R.  45,  198   U.   S.  539:     This  case 
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holds,  not  that  the  action  must  be  taken  in  the  bankruptcy  court,  for  that  issue 
was  not  raised  ror  necessary  to  be  determined,  but  rather  that  the  bankruptcy 
court  possessed  jurisdiction.    See  the  opinion  of  the  court  on  page  51: 

"We  think  the  result  of  these  cases  is,  in  view  of  the  broad  powers  conferred  in  § 
2  of  the  Bankrupt  Act,  authorizing  the  bankruptcy  court  to  cause  the  estate  of 
the  bankrupt  to  be  collected,  reduced  to  money  and  distributed,  and  to  determine 
controversies  in  relation  thereto,  and  bring  in  and  substitute  additional  parties 
when  necessary  for  the  complete  determination  of  a  matter  in  controversy, 
that  when  the  property  has  become  subject  to  the  jurisdiction  of  the  bank- 
ruptcy court  as  that  of  the  bankrupt,  whether  held  by  him  or  for  him,  ju- 
risdiction exists  to  determine  controversies  in  relation  to  the  disposition  of  the 
same  and  the  extent  and  character  of  liens  thereon  or.  rights  therein." 

Crosby  v.  Spear,  11  A.  B.  R.  613,  98  Me.  543:  "When  a  court.  State  or  Fed- 
eral, has  once  taken  into  its  jurisdiction  a  specific  thing,  no  court,  except  one 
having  a  supervisory  control  or  superior  jurisdiction  in  the  premises,  has  a 
right   to    interfere    with    and    change   that   possession.'' 

In  re  Porterfield,  15  A.  B.  R.  18,  138  Fed.  192  (D.  C.  W.  Va.,  reversed  sub  nom. 
Moore  v.  Green,  16  A.  B.  R.  607,  145  Fed.  480,  C.  C.  A.,  on  question  as  to 
whether  State  laws  regarding  priorities  on  setting  aside  of  transfers  should  con- 
trol in  bankruptcy) :  "The  jurisdiction  of  the  bankrupt  court  is  .exclusive,  at 
least  when  fully  and  rightfully  obtained  over  the  property  itself,  as  held  in  such 
cases  as  In  re  Watts,  supra  (10  A.  B.  R.  113,  190  U.  S.);  and  all  State  laws  for 
the  administration  of  insolvent  estates,  and  all  actions  and  proceedings  under 
such  laws,  under  such  circumstances,  are  suspended." 

In  re  McBride  &  Co.,  12  A.  B.  R.  83,  132  Fed.  285  (Ref.  N.  Y.):  "The  juris- 
diction conferred  on  courts  of  bankruptcy  by  §  2,  subdivision  7,  of  the  Act 
over  bankrupt  estates,  'to  determine  all  controversies  in  relation  thereto,' 
is  applicable  to  proceedings  of  this  nature,  where  the  property  is  actually  in  the 
possession  of  the  court  or  its  officer,  and  is  subject  to  distribution  under  its 
directions." 

In  re  Mertens,  12  A.  B.  R.  698,  131  Fed.  972  (D.  C.  N.  Y.) :  "When  property 
told  to  the  bankrupt  prior  to  proceedings  in  bankruptcy  is  found  in  his  pos- 
f.ession,  mingled  with  his  stock  in  trade  or  other  property,  it  is  presumably 
his,  and  when  the  bankruptcy  court  has  taken  possession  of  it  and  assumed 
fontrol  through  its  duly  appointed  receiver  before  a  rescission  'of  the  sale, 
the  vendor  who  assumes  thereafter  to  rescind  the  sale-  on  the  ground  of  fraud 
practiced  by  the  vendee  (now  the  bankrupt),  and  who  seeks  to  recover  the 
property,  or  its  proceeds,  or  damages  from  such  officer  of  the  court  who  has 
held  and  sold  it  pursuant  to  the  order  of  the  court,  should  be  compelled  to 
come  into  the  court  having  the  possession  and  control  of  the  property,  and 
try  the  question  of  title  thereto  there,  unless  that  court  is  without  jurisdiction 
to  try  the  question,  or  the  law  of  the  United  States  has  expressly  placed  con- 
current jurisdiction  elsewhere.  If  the  court  should  find  that  the  sale  was  pro- 
cured by  fraud,  then  the  rescission  would  be  valid,  and  the  title  would  be  in 
the  vendor,  and  he  *ould  be  entitled  to  the  property,  or  its  value,  from  the 
estate  of  the  bankrupt,  and  this  court  would  so  award;  but  should  the  court 
find  that  such  sale  was  not  procured  by  fraud,  then  the  rescission  would  be 
of  no  avail,  and  the  title  would  be  in  the  trustee  in  bankruptcy  when  appointed." 

In  re  Sentenne  &  Green  Co.,  9  A.  B.  R.  649,  130  Fed.  436  (D.  C.  N.  Y.): 
"As  the  property  has  been  taken  by  the  court,  and  is  now  subject  to  its  con- 
trol and  direction,  it  has,  upon  the  alleged  lienor's  application,  power  to  deter- 
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mine  the  question  of  the  mortgage  lien,  notwithstanding  the  objection  of  the 
trustee." 

In  re  Lines,  13  A.  B.  R.  319,  133  Fed.  803  (D.  C.  Pa.):  "He  immediately  filed 
a  voluntary  petition  and  was  adjudged  a  bankrupt.  The  necessary  effect  of  this 
was  to  put  the  property  under  the  control  of  this  court  and  compel  the  land- 
lord to  seek  redress  here." 

In  re  Pittelkow,  1  A.  B.  R.  473,  93  Fed.  901  (D.  C.  Wis.) :  "Upon  the  general 
question  of  jurisdiction,  I  am  of  opinion  that  the  District  Court  is  vested  with 
exclusive  jurisdiction  over  the  property  of  the  bankrupt,  and  with  sufficient 
equity  powers  to  have  all  claims  by  mortgagees  brought  in  and  administered;, 
that  sales  may  be  authorized,  under  proper  circumstances,  free  and  clear  from 
the  mortgages,  or  other  liens,  by  preserving  and  transferring  the  claims  to 
the  fund  thus  provided;  and  that  the  commencement  of  foreclosure  proceedings, 
can  be  restr;iined  to  that  end." 

§  1798.  All  Action  to  Be  Taken  in  Bankruptcy  Court.— And  all 
action  in  regard  to  property  in  its  custody  must  be  taken  (unless 
the   bankruptcy   court   permits   otherwise)    in  the   bankruptcy   court. ^ 

§  1799.  Thus,  Landlord's  Forcible  Detainer  Suits  Not  Maintain- 
able.— Proceedings  to  oust  the  bankrupt  or  receiver  or  trustee  or  other  per- 
son in  possession  of  the  premises  for  the  bankruptcy  court,  must  be  brought 
in  the  bankruptcy  proceedings  themselves,  and  an  independent  suit  by  the 

3.  White  V.  Schloerb,  4  A.  B.  R.  178,  178  U.  S.  542;  In  re  McCallum,  7  A.  B. 
R.  596,  113.  Fed.  393  (D.  C.  Penn.);  inferentially.  In  re  Briskman,  13  A.  B.  R. 
58,  132  Fed.  201  (D.  C.  N.  Y.);  In  re  Whitener,  5  A.  B.  R.  198,  105  Fed.  180  (C_ 
C.  A.  Tex.);  Turrentine  v.  Blackwood,  4  A.  B.  R.  33g,  28  So.  95  (Sup.  Ct.  Ala.)^ 
In  re  Emslie,.4  A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.);  In  re  Reynolds,  11  A.  B.  R. 
758  137  Fed.  760  (D.  C.  Mont);  In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D. 
C  Vt);  inferentially.  In  re  Granite  City  Bank,  14  A.  B,  R.  404,  137  Fed.  818- 
(C  C.  A.  Iowa);  In  re  Pittelkow,  1  A.  B.  R.  473,  92  Fed.  901  (D.  C.  Wis.);. 
Keegan  v.  King,  3  A.  B.  R.  79,  96  Fed.  758  (D.  C.  Ind.);  In  re  Antigo  Screen 
&  Door  Co.,  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A.  Wis.);  In  re  Russell  & 
Birkett,  3  A.  B.  R.  658,  101  Fed.  248  (C.  C.  A.  N.  Y.,  distinguished  in  In  re- 
Spitzer,  12  A.  B.  R.  346,  130  Fed.  879,  and  in  In  re  Kantor'&  Cohen,  9  A.  B.  R. 
373)-  Crosby  v  Spear,  11  A.  B.  R.  18,  613,  98  Me.  542;  In  re  Porterfield,  15  A.  B. 
R  18  138  Fed.  193  (D.  C.  W.  Va.);  In  re  Mertens,  13  A.  B.  R.  698,  131  Fed.  973- 
(D  C  N  Y.) ;  inferentially.  In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R.  391,  112  Fed. 
96  VC  C  A  Tenn.);  In  re  Chambers  Calder  &  Co.,  3  A.  B.  R.  537,  98  Fed.  865- 
(D  C.  R.  I.);  In  re  Kleinhans,  7  A.  B.  R.  607,  113  Fed.  107  (D.  C.  N.  Y.);  In  re 
Lines,  13  A.  B.  R.  319,  133  Fed.  803  (D.  C.  Penn.);  In  re  Cobb,  3  A.  B.  R.  130, 
96  Fed  831  (D  C.  N.  Car.,  reversed,  on  other  grounds,  in  Cobb  v.  Overman,  6- 
A  B  R  324);  In  re  Lumber  Co.  (Franklin),  17  A.  B.  R.  446,  147  Fed.  852  (D. 
C'  N  J)-  In  re  Renda,  17  A.  B.  R.  522,  149  Fed.  614  (D.  C.  Penn.);  In  re  Mc- 
Mahon  17  A  B.  R.  531,  147  Fed.  685  (C.  C.  A.  Ohio) ;  O'Dell  v.  Boyden,  17  A. 
B  R  756  150  Fed.  731  (C.  C.  A.  Ohio);  [18671  In  re  Winter,  1  Bank  Reg.  481; 
11867]   In  re  Vogel,  3  B.  Reg.  198  (affirming  2  B.  Reg.  457).  .  .  .      „ 

Contra  Cooke  v  Scovil,  10  A.  B.  R.  86,  53  Atl.  692  (N.  J.  Sup.  Ct.,  criticised 
and  rejected  in  Crosby  v.  Spear,  11  A.  B.  R.  613,  98  Me  542,  as  apparently. 
ignorin'T  the  decision  of  the  Supreme  Court  in  White  v.  Schloerb,  4  A.  B.  R. 
178  178""U  S  542).  In  this  case  it  is  to  be  noted  objection  was  not  made  to  the- 
iuri'sdiction  until  the  case  got  into  the  reviewing  court.  Contra,  instances.  In 
re  Smith  9  A  B.  R.  590,  121  Fed.  1014  (D.  C.  R.  I.);  In  re  Freeman,  9  A.  B.  R. 
68  (D.  C.  N.  Y.). 
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landlord  will  not  be  permitted  ;*  nor  by  the  owner  of  such  property,  to  set- 
tle questions  of  title  to  fixtures.^ 

§  1800.  Property  Taken  Out  of  Custody,  etc.,  after  Bankruptcy, 
Summarily  Ordered  Returned. — And  property  taken  out  of  the  custody 
of  the  bankruptcy  court,  or  the  possession  of  which  was  acquired  after 
bankruptcy  by  persons  not  bona  fide  purchasers  at  judicial  sale,  may  be 
summarily   ordered   re.turned.*' 

§  1801.  Even  Property  Voluntarily  Surrendered  by  Bankruptcy 
Receiver  Recoverable. — Even  property  voluntarily  surrendered  to^  ad- 
verse claimants  by  the  bankruptcy  receiver  without  order  of  court,  may 
be  recovered.'^ 

Whitney  v.  Wenman,  14  A.  B.  R.  51,  198  U.  S.  539:  "It  is  insisted  that  in  the 
present  case  the  property  was  voluntarily  turned  over  by  the  receiver,  and 
thereby  the  jurisdiction  of  the  District  Court,  upon  the  ground  herein  stated, 
is  defeated,  as  the  property  is  no  longer  in  the  possession  or  subject  to  the 
cOHtrol  of  the  court.  But  the  receiver  had  no  power  or  authority  under  the- 
allegations  of  this  bill  to  turn  over  the  property.  He  was  appointed  a  tem- 
porary custodian,  and  it  was  his  duty  to  hold  possession  of  the  property  until 
the  termination  of  the  proceedings  or  the  appointment  of  a  trustee  for  the 
bainkrupt.  The  circumstances  alleged  in  this  bill  tend  to  show  that  the  transfer 
of  this  property  was  collusive,  and  certainly  if  the  allegations  be  true,  it  was 

4.  In  re  Kleinhans,  7  A.  B.  R.  604,  113  Fed.  107  (D.  C.  N.  Y.);  inferentially. 
In  re  Adams,  14  A.  B.  R.  23,  134  Fed.  142  (D.  C.  Conn.);  In  re  Chambers,  Calder 
&  Co.,  3  A.  B.  R.  537,  98  Fed.  865  (D.  C.  R.  I.);  In  re  Duble,  9  A.  B.  R.  131,  117 
Fed.  794  (D.  C.  Penn.). 

5.  Keegan  v.  King,  3  A.  B.  R.  79,  96  Fed.  758  (D.  C.  Ind.). 

6.  In  re  Endl,  3  A.  B.  R.  813  (D.  C.  Calif.);  Bryan  v.  Bernheimer,  5  A.  B..  R. 
623,  181  U.  S.  188;  In  re  Whitener,  5  A.  B.  R.  198,  105  Fed.  180  (C.  C.  A.  Tenn.); 
In  re  Waterloo  Organ  Co.,  9  A.  B.  R.  437  (D.  C.  N.  Y.);  In  re  Reynolds,  11  A. 
B.  R.  758,  137  Fed.  760  (D.  C.  Mont.);  compare.  In  re  Knight,  11  A.  B.  R.  1, 
125  Fed.  35  (D.  C.  Ky.) ;  In  re  Huddleston,  1  A.  B.  R.  572  (Ref.  Ala.);  (1867) 
■Samson  v.  Blake,  6  B.  Reg.  410,  9  Blatchf.  379;  White  v.  Schloerb,  4  A.  B.  R. 
178,  178  U.  S.  542;  Metcalf  v.  Parker,  9  A.  B.  R.  36,  187  U.  S.  165;  inferentially. 
Hinds  V.  Moore,  14  A.  B.  R.  1  (C.  C.  A.  Tenn.);  obiter.  In  re  Briskman,  13  A: 
B.  R.  59,  132  Fed.  301  (D.  C.  N.  Y.) ;  inferentially,  Whitney  v.  Wenman,  14  A. 
B  R.  49,  198  U.  S.  539;  compare,  In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed. 
341  (C.  C.  A.). 

Instance,  In  re  Corbett,  5  A.  B.  R.  224,  104  Fed.  873  (D.  C.  Wis.),  which  was 
the  case  of  a  bankrupt  prepaying  his  attorney,  after  the  filing  of  an  involuntary 
petition,  by  designating  part  of  his  stock  as  payment,  but  where  the  attorney 
failed  to  remove  the  same  until  after  the  adjudication,  the  court  holding  that  the 
attorney  may  be  ordered  to  return  the  same  to  the  custody  of  the  bankruptcy 

'^  Instance,  In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  505  (D.  C.  Vt),  which  was 
where  a  chattel  mortgagee,  by  a  constable,  locked  up  goods  on  the  mortgagor's 
premises;  thereafter  the  mortgagor  went  into  bankruptcy;  then  the  mortgagee 
sold  out 'under  his  mortgage:  held,  the  bankruptcy  court  may  order  the  return 

7.  But  compare,  apparently  contra,  Hi«ds  v.  Moore,  14  A.  B.  R.  1  (C.  C.  /  r 
Tenn.,  reversing  In  re  Leeds  Woolen  Mills.  13  A.  B.  R.  136). 

But' joinder  of  a  prayer  for  an  order  on  the  third  party  to  pay,  over  the  pur- 
chase price  is  a  waiver,  and  is  an  affirmance  of  the  improper  sale,  or  surrender,. 
Mason  v.  Wolkowich,  17  A.  B.  R.  714,  150  Fed.  699  (C.  C.  A.  Mass.). 
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made  without  authority  of  the  court.  The  court  had  possession  of  the  prop- 
erty and  jurisdiction  to  hear  and  determine  the  interests  of  those  claiming  a 
lien  therein  or  ownership  thereof.  We  do  not  think  this  jurisdiction  can  be 
ousted  by  a  surrender  of  the  property  by  the  receiver,  without  authority  of  the 
court.  Whether  the  rights  of  the  claimants  to  the  property  could  be  litigated 
by  summary  proceedings,  we  need  not  determine." 

§  1802.   Whether  Recovery  Be  Plenary  or  Summary. — But  it  is  a 

question  whether  such  recovery  may  be  by  sumrnary  order  or  requires 
plenary  action.^  Some  courts  have  held  that  it  cannot  be  summarily  re- 
covered j^  and  that  its  value  may  not  be  summarily  ordered  paid.i" 

§  1803.  But  Persons  in  Possession,  Where  Property  Surrendered 
by  Trustee,  Not  Subject  to  Summary  Order. — But  if  the  trustee  vol- 
imtarily  surrender  property,  it  is  not  recoverable  by  summary  order,  for 
the  trustee  has  title  and  power  to  alienate  title. 

§  1804.  Purchasers  at  Sales  by  Trustees  or  Receivers  Subject  to' 
Summary  Jurisdiction. — Purchasers  at  judicial  sales  by  trustees  and 
receivers  are  subject  to  the  summary  jurisdiction  of  the  bankruptcy  court. 

Mason  v.  Wolkowich,  17  A.  B.  R.  714,  150  Fed.  699  (C.  C.  A.' Mass.):  "Aside 
from  the  power  of  the  District  Court  with  regard  to  the  assets  of  bankrupts, 
which  is  especially  given  it  by  the  statutes,  it  has  all  the  authority  which  any 
court  exercising  equitable  jurisdiction  has  to  protect  its  receivers  and  the 
contracts  made  by  them.  Wherever  a  receiver,  by  direction  of  the  court  ap- 
pointing him,  makes  a  sale  of  assets  in  his  possession,  the  parties  concerned 
in  the  sale  are  bound  to  recognize  him  as  an  officer  of  the  court;  and  conse- 
quently the  court  appointing  the  receiver,  not  only  has  power  to  enforce  in  a 
summary  manner  the  completion  of  the  contract  of  sale,  but  the  parties  involved 
are  deemed  to   have  consented  to  such  a  proceeding." 

§  1805.  Obstructive  Suits  Brought  after  Bankruptcy  Court  Ac- 
quires Custody. — Obstructive  suits  brought  after  the  bankruptcy  court 
has  obtained  custody  of  the  property  involved,  which  interfere  with  the 
jurisdiction  of  the  bankruptcy  court  over  third  parties,  will  be  disregarded 
if  brought  in  the  same  federal  court,  or  be  enjoined  if  brought  in  the  State 
court.i^ 

8.  Whitney  v.  Wenman,  14  A.  B.  R.  45,  198  U.  S.  539.  Compare,  In  re  Scher- 
merhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.). 

9.  Hinds  v.  Moore,  14  A.  B.  R.  1  (C.  C.  A.  Tenn.,  reversing  In  re  Leeds 
Woolen  Mills,  12  A.  B.  R.  136). 

10.  Hinds  V.  Moore,  14  A.  B.  R.  1  (C.  C.  A.  Tenn.,  reversing  In  re  Leads 
Woolen  Mills,  12  A.  B.  R.  136). 

11.  In  re  Kenney,  3  A.  B.  R.  353,  97  Fed.  554  (D.  C.  N.  Y.,  affirmed  by  C.  C. 
A.,  5  A.  B.  R.  355,  105  Fed.  897,  and  by  Supreme  Court  sub  nom.  Clark  v.  Larre- 
more,  9  A.  B.  R.  476).  Inferentially,  In  re  Muncie  Pulp  Co.,  18  A.  B.  R.  59,  151 
Fed.  732  (C.  C.  A.  N.  Y.) ;  In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C. 
C.  A.);  In  re  Emslie,  4  A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Y.);  O'Dell  v. 
Boyden,  17  A,  B.  R.  755,  150  Fed.  731  (C.  C.  A.  Ohio). 

In  re  San  Gabriel  Sanatorium,  4  A.  B.  R.  197,  102  Fed.  310  (C.  C.  A.  Calif.), 
which  was  a  case  of  enjoining  a  foreclosure  suit  brought  after  tht  tiling  of  tnc 
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§  1806.  Thus,  Foreclosure  Suits,  Where  Bankruptcy  Court  Al- 
ready Has  Custody. — Thus,  foreclosure  suits  brought  in  the  State 
courts,  although  instituted  before  the  appointment  and  qualification  of  a 
trustee,  are  ineffectual  to  confer  jurisdiction  on  the  State  courts  where, 
previously,  actual  possession  had  been  taken  of  the  property  by  the  re- 
ceiver in  bankruptcy.^2 

§  1807.  What  Constitutes  "Custodia  Legis"  and  "Assumption  of 
Jurisdiction." — Actual  or  constructive  possession  by  the  receiver,  trustee, 
marshal  or  referee,  or  (after  adjudication,  at  any  rate)  by  the  bankrupt, 
constitutes  "custodia  legis''  for  the  purpose  of  "assumption  of  jurisdiction" 
by  the  bankruptcy  court.  And  the  bankruptcy  court  "assumes  jurisdiction" 
over  property,  and  the  property  comes  into  "custodia  legis,"  ,if  it  is  in  the. 
custody  or  control  of  the  receiver  in  bankruptcy,  or  of  the  trustee,  marshal, 
[referee],  or  (at  and  after  adjudication)  of  the  bankrupt  or  his  agent. i* 

Crosby  v.  Spear,  11  A.  B.  R.  .615,  98  Me.  543:  "There  (in  White  v.  Schloerb) 
the  property  was  in  the  possession  of  the  referee,  here  it  was  in  the  possession 
of  the  trustee.  The  latter  was  as  much  the  ofificer  and  agent  of  the  District 
Court  as  the  former.  It  matters  not  what  particular  officer  of  the  court  is 
holding  the  property  or  what  may  be  his  title.  He  holds  it  as  the  agent  of  the 
court  whose  representative  he  is.  His  possession  is  its  p"bssession.  It  brings 
it  within  the  jurisdiction  of  that  court,  and  from  that  jurisdiction  it  cannot 
rbe  taken  by  any  process  issuing  out  of  this  court.  An  adverse  claimant  may 
bring  suit  in  the  State  court  and  try  the  title  to  the  property;  but  after  the 
jurisdiction  of  the  bankruptcy  court  has  once  attached  he  cannot  take  the 
property  in  specie  out  of  the  possession  of  that  court  or  of  any  of  its  agents." 

Carriage  Co.  v.  Solanas,  6  A.  B.  R.  337,  108  Fed.  533  (U.  S.  C.  C.  La.):  "A 
thing  is  in  'custodia  legis'  when  it  is  shown  that  it  has  been  and  is  subjected  to 
the  official  custody  of  a  judicial  executive  officer  in  pursuance  of  his  execution 
of  a  legal  writ.  The  officer  holding  such  a  thing  cannot,  after  he  has  made 
his  return  on  the  writ,  release  it  on  his  own  motion  to  any  one  claiming' title 
to  the  thing.  The  status  of  the  thing  so  seized,  as  to  third  parties,  is  fixed 
by  his  return,  and  its  status  can  be  changed  only  by  an  order  of  the  court. 
If  a  defendant  on  whom  a  marshal  is  executing  an  attachment  writ  turns  over 
movables,  the  ownership  of  which  he  claims,  to  such  officer,  the  marshal 
after  he  has  made  his  return  to  the  court  showing  that  such  things  were  sub- 
jected to  his  custody  in  pursuance  of  his  execution  of  the  court's  writ,  is 
dispossessed  of  any  power  to  treat  with  the  parties  to  the  suit  in  relation  to 

bankruptcy  petition,  where  the  trustee  had  begun  suit  in  the  District  Court  to 
set  aside  the  mortgage  as  fraudulent.  ,„„  ^rt    a^^   n    r\ 

But  compare,  Crosby  v:  Miller,  16  A.  B.  R.  805,  35  R.  I.  173  (Ct.  App.  D.  C.), 
wherein  the  lower  court  was  reversed  for  dismissmg  a  bill  filed,  after  the  eleos 
tion  of  a  trustee,  to  declare  an  equitable  trust  upon  property  belongmg  to  tht 

^\tTn\e  Kellogg,  7  A.  B.  r!  631,  113  Fed.  190  (D.  C.  N.  Y.,  affirmed  in  li> 

^•l3^-  fnst'ance,  In  re  M^Mahon  17  A.  B.  R.  533,  147  Fed  685  (CCA.  Ohio),  a 
case  of  trustee's  possession;  Abrahamson  J/.  Bretstem,  1  A.  B  R  44  (Ret.  ^ 
Y  V  In  re  Huddleston,  1  A.  B,  R.  573  (Ref.  Ala.);  compare.  In  re  Schloerb,  H 
I  BR  324  (DC  wis);  In  re  Kleinhans,  7  A.  B.  R^606,  113  Fed.  107  (D.  C 
N  Y)  In  re  Duncan,  17  A.  B.  R.  288,  148  Fed.  464  (D.  C  S.  Car.);  contra,  In 
re  Wells,  8  A.  B.  R.  75.  114  Fed.  323  (D.  C  Md.). 


1102  REMINGTON    ON   BANKRUrTCY.  §    ISC'? 

the  thing  being  so  held  by  him  in  any  other  than  his  official  capacity.  The 
•  thing  so  seized  by  him,  without  reference  to  the  question  as  to  whether  or  not 
the  defendant  turned  over  the  property  of  another  person,  will  remain,  by 
operation  of  law,  in  custodia  legis  until  it  is  withdrawn  from  such  custody  by 
the   order  of  a   competent  court." 

In  re  Lumber  Co.,  3  7  A.  B.  R.  446,  147  Fed.  852  (D.  C.  N.  J.):  "But  tht 
judgment  was  against  the  bankrupt.  The  command  of  the  writ  of  execution 
was  to  levy  on  the  property  of  the  bankrupt.  This  was  not  done.  The  prop- 
erty levied  on  was  that  of  the  trustee  in  bankruptcy.  The  title  was  in  him  and 
not  in  the  bankrupt.  Besides,  he  is  an  officer  of  the  law.  He  took  his  title  as 
such.     The  property  is  in   custodia  legis." 

In  re  Renda,  17  A.  B.  R.  523,  149  Fed.  614  (D.  C.  Pa.) :  "The  receiver  is  the 
f-fficer  of  the  court,  and  his  possession  is  that  of  the  court  itself.  The  money 
in  his  hands  is  thus  in  custodia  legis,  against  which  no  attachment  lies." 

Thus,  it  is  broadly  stated  that  the  filing  of  the  bankruptcy  petition  is 
itself  an  assumption  of  jurisdiction. 

In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C.  N.  Y.) : 
"When  a  petition  is  filed  before  a  State  court  acts,  the  State  court  cannot, 
by  any  subsequent  action,  claim  to  have  first  taken  possession  of  the  res. 
The  fact  that  the  bankruptcy  court  may  not  have  yet  made  an  adjudication,  and 
that  no  receiver  or  trustee  has  yet  been  appointed,  in  my  opinion,  is  im- 
material." 

In  re  Briskman,  13  A.  B.  R.  57,  132  Fed.  201  (D.  C.  N.  Y.) :  "That  the  prop- 
erty of  the  bankrupt  comes  within  the  jurisdiction  of  the  bankruptcy  court 
upon,  the  filing  of  either  a  voluntary  or  an  involuntary  petition  is  not  con- 
troverted." « 

In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  691,  138  Fed.  625  (C.  C.  A. 
Calif.) :  "The  filing  of  a  petition  in  bankruptcy  *  *  *  places  the  property 
of  the  bankrupt  constructively  in  the  custody  of  the  court  of  bankruptcy." 

But  this  rule  is  to  be  taken  vifith  the  qualification  that  the  property  in- 
volved is  not  in  custodia  legis  of  the  bankruptcy  court  unless  it  is  in  the 
actual  or  constructive  possession  of  the  marshal  or  receiver  or  (after  ad- 
judication) of  the  bankrupt  or  his  agent  in  accordance  with  the  principles 
above  stated,  and  none  of  the  cases  cited  are,  on  their  facts,  contrary  to 
this  qualification.  The  case,  In  re  Wells,  states  the  doctrine  correctly 
and  ably.i* 

In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  222  (D.  C.  Ind.):  "All  agree  that  the 
court.  State  or  Federal,  which  first  takes  possession  of  the  property,  retains 
the  possession  and  the  jurisdiction.  This  is  elementary,  and  cases  need  not  be 
cited  to  emphasize  the  proposition.  But  the  trustee,  by  counsel,  argues  that 
the  'possession'  does  not  mean  physical  possession.  This  court  by  any  of  its 
officers,  never  has  had  physical  possession  of  the  property.  And  the  decision 
of  this  question  requires  a  construction  of  the  bankrupt  statute  of  1898.     Coun- 

14.  Odell  V.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio) ;  contra.  In 
re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C.  N.  Y.);  con- 
tra. In  re  Duble,  9  A.  B.  R.  121,  117  Fed.  794  (D.  C.  Penn.).  'For  a  case  of  dis- 
puted possession  where  goods  were  commingled,  see  In  re  Hymes  Buggy  & 
Imple.  Co.,  12  A.  B.  R.  477,  130  Fed.  977  (D.  C.  Mo.). 
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sel  for  the  trustee  insists  that  the  mere  filing  of  the  petition  in  involuntary 
.bankruptcy  is  notice  to  the  world,  and  no  other  court  must  interfere  with 
any  property  then  in  the  possession  of  the  bankr-'it,  and  that  any  subsequent 
mterference  by  a  State  court  is  avoided  and  nu....ied  by  the  subsequent  ad- 
judication of  bankruptcy  of  the  debtor.  I  decline  to  so  hold,  and  for  reasons 
which  seem  to  me  conclusive.  Conflicts  between  courts  over  the  same  prop- 
erty should  at  all  times  be  avoided,  if  possible,  because  at  times  such  conflicts 
are  unseemly.  The  mistake  is  constantly  being  repeated,  and  sometimes  by 
lawyers,  of  asserting  that  the  United  States  courts  are  greater  and  more 
-commanding  than  the  State  courts.  I  cannot  agree  to  this.  The  State  courts 
■are  courts  of  general  jurisdiction,  while  a  Federal  court  is  one  of  limited  juris- 
diction. Of  course,  when  a  Federal  court  once  acquires  jurisdiction,  then 
such  jurisdiction  becomes  complete.  And  it  is  true  that  on  some  questions 
the  Federal  courts  have  exclusive  jurisdiction — such  as  in  admiralty  and  other 
cases.  Under  some  of  the  old  bankruptcy  statutes  such  Jias  been  the  case. 
But  it  is  not  so  under  the  act  of  1898.  But  little  is  gained  by  reviewing  the  de- 
cisions of  the  different  State  Supreme  Courts  or  of  the  Federal  trial  courts. 
Such  decisions  are  not  binding  on  this  court,  and  are  in  conflict,  and  cannot 
be  reconciled.  And  no  great  headway  is  made  by  reviewing  the  dicta  of  the 
writers  of  opinions  of  the  cases  in  the  Supreme  Court.  But  light  has  been 
given  us  by  six  cases  decided  by  the  Supreme  Court.  Bardes  v.  Bank,  178 
U.  S.  524,  4  Am.  B.  R.  163.  That  case  was  a  thoroughly  considered  one.  The 
object  sought  in  that  case  was,  in  one  respect,  just  the  same  as  in  the  case  at 
bar,  viz.,  the  trustee  wanted  to  reduce  to  physical  possession  property  which 
was  not  in  his  hands,  but  to  which,  as  he  alleged,  he  was  entitled.  And  the 
Supreme  Court  held  that  the  trustee  must  litigate  the  matter  in  a  State  court; 
which  State  court  would  have  exclusive  jurisdiction  unless  the  adversary  to 
the  trustee  would  consent  to  come  into  the  Federal  court.  The  language  of 
the  opinion  in  that  case  has  been  criticised,  but  the  holding  of  the  court  in  that 
case  stands.  Mitchell  v.  McClure,  178  U.  S.  539,  4  Am.  B.  R.  177;  Hicks  v. 
Knost,  178  U.  S.  541,  4  Am.  B.  R.  178.  These  two  cases  follow  the  Bardes 
decision.  In  White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B.  R.  178,  the  Supreme 
Court  held  that  property  in  the  possession  of  the  bankrupt  when  he  was  ad- 
judicated a  bankrupt,  and  subsequently  seized  by  replevin  proceedings  in  a 
State  court,  could  be  recovered  by  a  proceeding  in  the  Federal  court.  Bryan 
V.  Bernheimer,  181  U.  S.  188,  5  Am.  xi.  R.  623,  shows  this  state  of  facts:  The 
debtor  made  an  assignment  for  the  benefit  of  creditors.  Then  proceedings  in 
bankruptcy  were  brought.  After  the  filing  of  the  petition  in  bankruptcy,  the 
assignee  in  the  State  insolvent  law  proceedings  sold  some  of  the  debtor's 
property.  Subsequently,  the  adjudication  in  bankruptcy.  Still  later,  proceed- 
ings were  instituted  in  the  Federal  court  to  recover  the  property  thus  sold. 
And  the  purchaser  appeared  in  the  Federal  court,  and  asserted  his  claim  to  the 
property,  and  it  was  held  that  the  property  belonged  to  the  estate  in  bank- 
ruptcy. It  will  be  observed  that  the  purchaser  surrendered  himself,  without 
protest,  to  the  jurisdiction  of  the  Federal  court.  That  this  is  what  gave  the 
Federal  court  jurisdiction  is  apparent  from  the  case,  and  is  specifically  stated 
in  a  paragraph  on  page  197,  181  U.  S.,  and  page  560,  21  Sup.  Ct.  25.  Of  course, 
the  Federal  court  in  such  a  case  has  jurisdiction,  and  would  have  in  the  case 
at  bar  if  the  carriage  company  would  consent.  But  it  protests.  Mueller  v. 
Nugent,  7  Am.  B.  R.  S24,  22  Sup.  Ct.  269,  was  a  case  where  the  agent  of  thf» 
bankrupt  had  the  property.  He  sold,  the  property  as  the  agent  of  the  bank- 
rupt, and  did  not  hold  it  adversely  to  the  bankrupt.  And  what  the  Supreme* 
Court  held  was  that  where  property  passed  into  the  hands  of  a  pirty  as  agent 
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of  the  debtor,  even  before  the  petition  in  bankruptcy  was  filed,  the  Federal 
District  Court  could,  by  orders  and  contempt  proceedings,  coerce  the  surrender 
of  such  property  to  the  trustee  in  bankruptcy.  And  this  is  emphasized  by  the 
record,  wherein  it  is  shown  that  after  the  case  had  been  tried,  and  was  about 
being  decided,  the  claimant  wanted  to  change  his  pleadings,  and  allege  that, 
instead  of  holding  the  property  as  agent  of  the  debtor,  he  held  it  adversely, 
and  this  was  denied.  ,  And  I  have  no  doubt  but  that  it  was  denied  because,  if 
he  were  an  agent  of  the  debtor,  the  court  had  jurisdiction,  but  if  h€  held  it 
adversely  the  court  did  not  have  jurisdiction,  although  this  is  my  notion  only. 
The  foregoing  is  what  has  been  held  by  the  Supreme  Court.  And  all  of  these 
holdings  are  consistent  one  with  another,  and  inconsistent,  in  my  judgment, 
with  the  contentions  of  the  trustee  in  the  case  at  bar. 

"But  as  an  independent  question,  without  these  holdings  of  the  Supreme 
Court,  I  would  regard  it  my  duty  to  deny  the  injunction  herein.  The  act  of 
1867  carried  with  it  many  evils,  real  or  supposed.  One  of  such  evils  was  its 
oppressive  and  expensive  features.  The  estates  were  eaten  up  by  a  most 
vicious  fee  system.  The  litigation  was  all,  or  practically  all,  in  the  Federal 
courts,  generally  sitting  at  a  great  distance  from  the  debtor,  the  claimants, 
and  the  witnesses.  It  was  the  purpose  of  the  present  statute  to  correct  this, 
and  limit  the  fees  and  expenses,  and  have  the  greater  part  oi  the  htigation 
where  the  parties  resided.  Under  the  former  statute,  the  'title  to  all  property 
passed  upon  the  mere  filing  of  the  petition.  The  judiciary  committee  of  the 
house,  in  reporting  the  bill  which  became  the  present  statute,  called  attention 
to  this  evil,  and  said  that  it  was  corrected  by  passing  the  title  as' of  the  date  of 
adjudication.  And  such  is  the  language  of  the  statute.  And  if  this  is  not 
so,  see  what  we  have:  A  petition  is  filed.  The  debtor  can,  and  often  does, 
deny  the  commission  of  the  alleged  act  of  bankruptcy.  He  can  demand  a 
trial  by  jury,  and  perhaps  never  be  adjudicated  a  bankrupt.  This  takes  months. 
The  petitioning  creditors  can  obtain  an  injunction  and  keep  the  property  intact. 
But  in  this  case  the  creditors  kept  quiet  and  avoided  such  expensfe  and  liability. 
Now  in  the  meantime  can  it  be  possible  that  nothing  can  be  done  by  the 
debtor  or  by  any  other  court?" 

Contra,  In  re  Duble,  9  A.  B.  R.  121,  117  Fed.  794  (D.  C.  Penn.) :  "With 
such  complete  control  over  the  property  of  the  bankrupt  as  is  thus  given,  it 
is  difficult  to  see  why  it  is  not  to  be  regarded  as  in  the  actual  custody  of  the 
law.  It  is  not  necessary,  as  is  argued,  that  the  trustee  should  take  possession 
jn  order  to  complete  it.  This  is  a  mere  matter  of  formal  investiture  which 
follows  as  of  course  when  he  has  been  chosen,  his  title  according  to  the  Act, 
relating  back  to  the  date  of  the  adjudication.  Where  the  property  is  widely 
scattered,  as  it  may  be  in  many  instances,  some  time  may  elapse  before  actual 
possession  is  taken,  and  it  can  hardly  have  been  the  purpose  of  the  Act  to 
leave  it  open,  in  consequence,  to  seizure  by  distress  or  otherwise,  meanwhile.'' 

Apparently  contra,  Frazier  v.  Southern  Loan  &  Trust  Co.,  3  A.  B.  R.  710, 
99  Fed.  707  (C.  C.  A.  N.  Car.):  "The  District  Court  seems  to  have  been  of 
the  opinion,  and  it  is  the  contention  of  counsel  for  the  respondent  in  this 
court,  that  the  receiver  must  be  in  the  actual  possession  of  the  property  in 
order  to  place  it  in  the  custody  of  the  court.  This  position  is  erroneous. 
'A  court  of  equity,  by  its  order  appointing  a  receiver,  takes  the  subject  matter 
of  the  litigation  out  of  the  control  of  the  parties  and  into  its  own  hands,  and 
ultimately  disposes  of  all  questions,  legal  or  equitable,  growing,  out  of  the 
proceeding.'  High,  Rec,  §  4.  As  stated  by  the  Supreme  Court  of  Appeals  of 
Virginia  in  Beverley  v.  Brooke,  4  Gratt.  187,  'A  decree  appointing  receivers 
levies  upon  'the  property  an  equitable  execution.'     'The  possession  of  the  re- 
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ceiver  is  that  of  the  court,  of  which  he  is  the  ministerial  officer.  Thus  it  is 
that,  inasmuch  as  the  receiver  is  merely  an  officer  of  the  court  appointing  him, 
property  in  his  possession  is  said  to  be  in  the  custody  of  the  law.  *  *  *  And 
it  is  said  to  be  immaterial  in  this  respect  that  the  receiver  appointed  declines 
to  act,  the  property  being,  notwithstanding,  in  the  custody  of  the  law.'  Beach, 
Rec.  sec.  321.  Nor  is  it  necessary  for  a  court  of  equity  to  take  possession  of 
the  property  in  litigation,  or  to  attempt  to  do  so  by  the  appointment  of  a 
receiver,  where  the  object  of  the  suit  is  to  set  aside  a  fraudulent  conveyance 
and   enforce  judgment  liens   against  the   land   of   the   debtor." 

And  possession  by  the  bankrupt,  or  his  agent,  before  adjudication  is 
not  custodia  legis,  although  an  involuntary  petition  be  pending  against 
him;"  until  adjudication  he  may  deal  in  the  usual  course  of  business,  buy, 
sell  and  contract  without  let'  or  hindrance,  unless  the  bankruptcy  court 
enjoins,  or,  by  its  marshal  or  receiver,  seizes  possession. 

But  possession  by  the  bankrupt  (at  and  after  adjudication)  is  posses- 
sion by  the  bankruptcy  court.  ^^ 

In  re  Granite  City  Bk.,  14  A.  B.  R.  406,  137  Fed.  818  (C.  C.  A.  Iowa)  r  "The 
chief  contention  of  the  petitioner  is  based  upon. a  misconception  of  the  scheme 
and  policy  of  the  Bankrupt  Act.  The  filing  of  the  petiti,on  in  bankruptcy 
'was  a  caveat  to  all  the  world.  It  was  in  effect  an  attachment  and  injunction. 
Thereafter  all  the  property  rights  of  the  debtor  were  ipso  facto  in  abeyance 
until  the  final  adjudication.     If  that  were  in  his  favor,  they  revived,  and  were 

15.  In  re  Wells,  8  A.  B.  R.  76,  114  Fed.  223  (D.  C.  Mo.);  inferentially,  In  re 
Corbett,  5  A.  B.  R.  324,  104  Fed.  873  (D.  C.  Wis.).  But  compare,  inferentially, 
contra,  In  re  Duncan,  17  A.  B.  R.  388,  148  Fed.  464  (D.  C.  S.  Car.). 

16.  In  re  Gutman  &  Wenk,  8  A.  B.  R.  252,  114  Fed.  1009  (D.  C.  N.  Y.);  In  re 
Reynolds,  H  A.  B.  R.  758,  127  Fed.  760  (D.  C.  Mont);  Odell  v.  Boyden;  17  A. 
B.  R.  509,  150  Fed.  731  (C.  C.  A.  Ohio). 

Carter  v.  Hobbs,  1  A.  B.  R.  315,  94  Fed.  108  (D.  C.  Ind.):  This  case  of 
Carter  v.  Hobbs  is  to  be  rejected  on  the  other  point,  however,  that  the  bank- 
ruptcy court  before  the  Amendment  of  1903  could  entertain  suits  by  trustees. 

In  re  Beals,  8  A.  B.  R.  644,  116  Fed.  530  (D.  C.  Ind.) :  This  case  is  to  be  re- 
jected, however,  on  the  point  that  §  67  (f)  annuls  legal  liens  on  exempt  prop- 
erty. 

On  the  facts.  In  re  Briskman,  13  A.  B.  R.  57,  133  Fed.  301  (D.  C.  N.  Y.); 
[1867]  In  re  Rosenberg,  3  B.  Reg.  130. 

In  re  Lemmon  &  Gale,  7  A.  B.  R.  291,  112  Fed.  96  (C.  C.  A.  Tenn.),  wherein 
the  referee  directed  the  bankrypt  to  hold  the  property  until  the  election  of  a 
trustee. 

Inferentially,  In  re  Emslie,  4  A,  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Y.);  in- 
ferentially, and  on  the  facts,  Crosby  v.  Spear,  11  A.  B.  R.  613,  98  Me.  542;  in- 
ferentially, In  re  Klienhans,  7  A.  B.  R.  606,  113  Fed.  107  (D.  C.  N.  Y.) :  "Coin- 
cident with  the  filing  of  a  petition  in  bankruptcy,  either  voluntary  or  involuntary, 
a  court  of  bankruptcy  acquires  control  over  the  estate  of  a  bankrupt  or  person 
charged  with  acts  of  bankruptcy.  It  may  immediately  seize  and  lay  claim  to  all 
property  either  in  the  actual  possession  of  the  bankrupt  or  such  as  may  be 
reduced  to  possession.  Power  is  conferred  on  the  court  to  appoint  marshals  or 
receivers  to  take  charge  of  the  property  of  the  bankrupts." 

Inferentially,  Whitney  v.  Wenman,  14  A.  B.  R.  51,  198  U.  S.  539;  In  re  Corbett, 
5  A.  B.  R.  224,  104  Fed.  872  (D.  C.  Wis.);  In  re  Noel,  14  A.  B.  R.  715,  137  Fed. 
674  CD.  C.  Md.);  In  re  Lines,  13  A.  B.  R.  318,  133  Fed.  803  (D.  C.  Penn.). 

Inferentially,  Carpenter  Bros.  v.  O'Connor,  1  A.  B.  R.  381  (16  Ohio  C.  C.  526), 
the  basis  of  the  decision  in  this  case  really  being  that  the  bankrupt's  possession 
was  the  bankruptcy  court's  possession  and  existed  before  the  State  Court's  re- 
ceiver was  appointed. 

1  Rem  B— 70 
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again  in  full  force.  If  it  were  against  him,  they  were  extinguished  as  to  him, 
and  vested  in  the  assignee  (trustee)  for  the  purposes  of  the  trust  with  which 
he  was  charged.  The  banlcrupt  became,  as  it  were,  for  many  purposes,  civili- 
ter   mortuus.'     *     *     * 

"In  short,  the  adjudication  operates  as  a  seizure  of  the  property  of  the 
bankrupt,  by  which  it  is  taken  in  custodia  legis.  *  *  *  The  possession  of  the 
bankrupt  without  more,  is  transferred  to  the  trustee.  No  demand  for  the 
surrender  and  possession  of  the  bankrupt's  property  is  necessary.  Indeed  he 
would  stand  in  contempt  of  court  were  he  to  assert  the  right  to  hold  and 
possess  the  property  against  the  trustee.  He  could  not  maintain  trespass  or 
replevin  respecting  any  personal  property  owned  by  him  prior,  to  the  adjudi- 
tion   in   bankruptcy." 

In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.):  "Upon  the 
filing  of  a  petition  in  bankruptcy,  followed  by-an  adjudication,  all  property  in 
the  possession  of  the  bankrupt  of  which  he  claims  the  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy,  and  becomes  subject  to  its-  juris- 
diction. *  *  *  At  the  time  the  petition  in  bankruptcy  was  filed  and  at  the 
time  of  the  adjudication  on  the  following  day,  it  was  the  bankrupt,  not  the 
petitioner,  who  was  in  the  possession  of  the  buggies  under  a  claim  of  owner- 
ship. The  buggies  were  entered  by  the  bankrupt  in  his  schedules  as  part  of 
his  estate.  They  were  in  a  building  which  he  had  rented  of  the  petitioner,  of 
which  he  had  thet  customary  keys,  and  over  which  he  was  exercising  dominion 
and  control  as  a  tenant.  He  had  within  the  building  other  property  than  that 
in  controversy.  All  that  the  petitioner  had  in  the  nature  of  possession  was 
a  key  to  the  back  door  of  the  building,  and  this  he  had  reserved  to  himself 
without  the  knowledge  or  consent  of  the  bankrupt,  his  tenant.  There  had 
been  no  declaration  of  forfeiture  of  the  bankrupt's  tenancy  for  nonpayment 
of  rent  or  other  reason,  and  no  surrender  of  the  possession  of  the  building. 
The  tenancy  still  subsisted.  The  bankrupt  did  not  know  that  the  petitioner 
claimed  to  have  purchased  the  buggies,  nor  did  he  agree  to  hold  them  for 
him.  Some  time  after  the  adjudication  the  petitioner  gained  access  to  the 
building  by  his  rear  door  key,  changed  the  locks,  and  then  asserted  exclusive 
adverse  possession.  But  the  buggies  were  then  in  the  custody  of  the  ^court, 
and  the  petitioner  could  gain  nothing  by  an  interference  therewith.  It  was 
therefore  proper  for  the  court  to  repossess  itself  of  them." 

In  re  Schloerb,  3  A.  B.  R.  224  (D.  C.  Wis.,  affirmed  sub  nom.  White  v.  Schloerb, 
4  A.  B.  R.  178,  178  U.  S.  542) :  "On  this  state  of  facts  I  am  of  opinion  that  this 
court  obtained  complete  jurisdiction  over  the  property  in  the  possession  of  the 
bankrupts  and  scheduled  as  owned  by  them,  frpm  the  date  of  adjudication  on 
September  13th,  if  not  from  the  filing  of  the  petition,  and  that  the  property 
taken  by  the  sheriff  was,  therefore,  in  custodia  legis,  and  not  subject  to  seizure 
on  the  replevin  process." 

In  re  Duncan,  17  A.  B.  R.  288,  148  Fed.  464  (D.  C.  S.  Car.):  "The  filing 
of  a  petition  against  him  is  a  caveat  to  all  the  world,  and  all  persons  dealing 
with  him  during  the  interval  from  that  date  to  the  date  of  final  adjudication  do 
so  at  their  peril.  The  property  of  the  bankrupt,  after  the  filing  of  the  petition 
against  him  and  before  adjudication  thereon,  is  in  custodia  legis.  It  is  sub- 
ject to  the  prehensory  power  of  the  court,  and  the  person  against  whom  such 
petition  has  been  filed  cannot  make  any  legal  disposition  of  it.  No  creditor 
can  lay  hands  on  it,  and  no  court.  State  or  federal,  can  attach  it.  It  is  under 
the  sole  and  exclusive  jurisdiction  and  control  of  the  bankruptcy  court,  and, 
if  such  court  adjudges  the  party  a  bankrupt  on  the  petition,  the  title  to  his 
property  vests  in  the  trustee  as  of  the  date  of  the  filing  of  the  petition;  that 
date  being  the  point  of  cleavage." 
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Possession  of  the  bankrupt  may  give  jurisdiction  to  the  bankruptcy  court 
•even  if  the  possession  is  not  exclusiveji'^  and  regardless  of  the  capacity  in 
v/hich  he  liolds,  whether  in  his  own  right  or  as  agent  for  another.i^ 

Compare,  In  re  Mundle,  14  A.  B.  R.  680,  139  Fed.  961  (D.  C.  N.  Y.) :  "In 
view  of  the  fact  that  the  bankrupt  was  in  possession  of  the  property,  and  the 
only  claim  of  the  moving  parties  is,  that  he  was  so  as  their  agent,  it  seems  to 
me  that  it  is  incumbent  upon  them  to  prove  their  claims,  and  that  the  property 
in  the  meantime,  or  the  proceeds  thereof,  should  remain  in  the  possession  of  the 
representative  of  the  court." 

The  possession  may  be  constructive;  thus  a  "seat"  or  "membership" 
in  a  stock  excliange  is  held  to  be  in  the  bankrupt's  possession  and  hence  to 
be  in  custodia  legis,  even  though  the  approval  of  a  board  of  directors  is 
necessary. 

O'Dell  V.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio):  "Did  the 
bankrupt  court  have  such  custody  of  the  'membership'  or  'seat'  as  to  give  it 
jurisdiction  to  bring  in  adverse  claimants  and  adjudicate  their  rights?  The 
New  Stock  Exchange  is  an  unincorporated  association  having  a  limited  mem- 
bership. No  formal  certificate  of  membership  is  issued,  and  aside  from  repute, 
Henrotii\'s  only  evidence  of  membership  consists  in  a  letter  notifying  him 
•of  his  election  and  asking  him  to  sign  the  constitution  and  by-laws.  This 
.letter  is  the  document  referred  to  as  the  'certificate'  assigned  to  O'Dell. 
Though  the  membership  is  personal  it  is  transferable,  subject  to  the  condi-' 
tions  imposed  by  the  articles  of  the  association  already  referred  to.  But  the 
transfer  is  not  made  except  by  the  acceptance  of  a  candidate  for  membership 
who  is  elected  in  the  room  and  stead  of  the  retiring  member.  When  a 
'transfer'  of  membership  is  made  according  to  the  terms  which  clog  such 
transfers,  the  transferee  becomes  a  member  and  the  transferror  ceases  to  be 
one.  It  follows,,  therefore,  that  the  mere  execution  of  a  paper  preparatory  to 
transferring  or  assigning  a  membership  works  no  change  in  membership 
whatever.  Thus,  in  1892,  this  same  membership  which  was  personal  to  Hen- 
rotin  was  transferred  or  assigned  to  a  partnership  of  which  he  was  a  member. 
That  did  not  deprive  Henrotin  of  his  'seat'  or  'membership'.  He  continued  to 
be  a  member  and  to  exercise  all  of  the  privileges  of  a  member.  In  May, 
1905,  he  again  joined  one  of  his  partners  in  transferring  or  assigning  this 
same  membership  to  the  appellant  O'Dell.  Nevertheless,  he  continued  to  be 
and  act  as  a  member,  and  O'Dell  did  not  thereby  become  a  member.  What 
was  then  the  effect  of  these  transfers  or  assignments,  made  of  this  'seat,'  first 
to  Holzman  and  Company  and  then  to  O'Dell?     *     *     * 

"The  transfer  and  assignment  preceding  bankruptcy  may  have  fastened 
liens  upon  the  pecuniary  results  of  a  valid  sale  and  transfer  which  may  be 
effectually  enforced  in  the  bankruptcy  court,  but  subject  to  such  equitable 
liens  as  may  result  from  such  prior  transfers  or  assignments.  The  'seat'  or 
'membership'  continued  to  be  the  'seat'  of  Henrotin  and  was  a  pecuniary  asset 
which  passed  to  his  trustee.  It  was  as  much  in  his  custody  and  possession 
as  such  a  species  of  property  is  capable  of.  To  deny  the  trustee's  posses- 
sion would  be  to  deny  the  capability  of  posse.ssion  of  a  chose  in  action  or 
other   incorporeal   right    or   equity.     The   possession   may   be    constructive   and 

17.  In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt). 

18.  Compare,  on  the  facts.  In  re  Emrich,  4  A.  B.  R.  91,  101  Fed.  231  (D.  C. 
Penn.). 
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not  manual,  but  it  is  only  so  because  such  property  is  not  capable  of  a  more 
tangible  custody.  Only  through  a  court  of  equity  can  the  pecuniary  value  of 
such  an  asset  be  realized  to  creditors  or  assignees.  Only  by  decree  in  per- 
sonam compelling  the  bankrupt  member,  _can  such  a  transfer  of  membership 
be  effectuated  as  will  put  the  buyer  in  the  place  of  Henrotin  as  a  member. 
Over  him  for  that  purpose  the  bankrupt  court  has  exclusive  control,  and,  in 
this  sense,  also,  may  it  be  said,  that  the  'seat'  or  'membership'  was  in  cus- 
todia  legis  when  the  trustee  sought  the  aid  of  the  court  to  adjudicate  the 
claims  and  liens  asserted  by  O'Dell. 

Thus,  a  receiver  in  a  pending  involuntary  proceeding  in  New  York  has 
been  held,  impliedly  at  any  rate,  to  have  such  constructive  possession  of 
timber  in  the  State  of  Arkansas  that  a  suit  thereafter  started  in  the  Ar- 
kansas State  court  claiming  the  property  has  been  enjoined. i® 

§  1808.  As  to  Adjudication  in  Bankruptcy  "Ipso  Facto"  Passing: 
Bankrupt's  Property  into  Custodia  Legis. — It  is  said,  somewhat 
broadly,  that  the  adjudication  in  bankruptcy  ipso  facto  passes  the  bank- 
rupt's property  into  the  custody  and  under  the  protection  of  the  Bankruptcy 
Court;  and  that  from  the  time  of  the  adjudication  in  bankruptcy,  the  bank- 
rupt's propertiy  comes  into  the  custody  of  the  Bankruptcy  Cou»t  and  is 
in  custodia  legis. ^^ 

In  re  Reynolds,  11  A.  B.  R.  760,  137  Fed.  760  (D.  C.  Mont.):  "An  adjudi- 
cation of  bankruptcy  operates  in  rem,  and  from  the  moment  of  the  adjudi- 
cation the  bankrupt's  estate  is  under  tKe  jurisdiction  of  the  bankruptcy  court, 
which  will  not  permit  any  interference  with  its  possession,  even  though  it 
be  by  an  officer  of  a  State  court  acting  under  its  process.  Being  a  proceedin-? 
in  rem,  all  parties  interested  in  the  res  are  regarded  as  parties  thereto,  in- 
cluding the  bankrupt  and  trustee,  as  well  as  the  creditors,  secured  and  unse- 
cured.^ The  adjudication  vests  in  the  trustee  or  temporary  receiver  the  title 
of  the  bankrupt's  property,  and  stays  all  seizure  made  within  four  months. 
An  adjudication  of  bankruptcy  has  the  force  and  effect  of  an  attachment  and 
an  injunction.    It  is  a  caveat  to  all  the  world." 

In  re  Anderson,  4  A.  B.  R.  640,  103  Fed.  854  (D.  C.  S.  C,  reversed,  on  other 
grounds,  in  7  A.  B.  R.  641) :  "Upon  an  adjudication  in  bankruptcy,  all  the 
property  of  the  bankrupt,  of  every  kind  and  description  whatsoever,  falls  at 
once  in  custodia  legis.  His  estate  belongs  to  the  court  and  any  withholding 
of  the  property  of  the  bankrupt  by  himself  or  others  is  in  derogation 
of  the  rights  of  the  trustee,  who  is  entitled  to  hold  it  for  distribution  among 
the  creditors." 

But  this  statement  is  to  be  taken  with  qualifications.  The  adjudication 
does  bring  it  within  the  protection  of  the  bankruptcy  court,  to  be  sure ;  but 
this  is  not  the  same  as  saying  that,  ipso  facto,  all  controversies  in  relation 

19.  In  re  Muncie  Pulp  Co.,  18  A.  B.  R.  56  (C.  C.  A.  N.  Y.):  However,  the 
case  seems  to  be  based  on  wrong  principles  as  to  jurisdiction.  The  first  court 
that  obtained  jurisdiction  of  the  res  appears  to  have  been  the  Arkansas  State 
Court. 

20.  Keegan  v.  King,  3  A.  B.  R.  79,  96  Fed.  7,58  (D.  C.  Ind.);  In  re  Granite 
City  Bank,  14  A.  B.  R.  407,  137  Fed.  818  (C.  C.  A.  Iowa);  State  Bk.  v.  Cox,  16 
A.  B.  R.  36,  143  Fed.  91  CC-  C.  A.  Ills.). 
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to  the  property,  title  to  which  by  operation  of  law  passes  on  adjudication 
to  creditors,  ir.ay  be  determined  in  the  forum  of  the  bankruptcy  court. 
On  adjudication,  ipso  facto,  all  the  property  becomes  a  proper  subject  for 
the  protection  of  the  bankruptcy  court,  but  the  forum  for  action -is' not 
ipso  facto  the  bankruptcy  court.  We  have  heretofore  endeavored  to  ex- 
plain the  limitations  upon  the  exercise  of  jurisdiction  by  the  bankruptcy 
court,  and  to  mark  the  boundaries  of  its  "custodia  legis,"  and  those  de- 
cisions which  state  the  rule  thus  broadly  are  not  to  be  considered  as  de- 
termining the  forum  for  bankruptcy  controversies.  All  the  cases  using 
the  broad  term  mentioned  will  be  found,  on  analysis,  to  resolve  themselves 
into  some  one  of  the  classes  .hereinbefore  distinguished.  Thus,  the  case 
In  re  Reynolds,,  supra,  was  a  case  of  "possession  by  the  bankrupt." 

§  1809.  Real  Estate  Generally  Considered  in  Bankrupt's  Posses- 
sion.— Real  estate,  unless  it  be  actually  adversely  held  by  others,  generally 
is  to  be  presumed,  from  its  nature,  to  be  within  the  custody  of  the  bank- 
rupt; therefore,  unless  suit  has  already  been  started,  actions  in  relation 
thereto  are  to  be  brought  in  the  bankruptcy  court.^i  However,  if  the 
trustee  consents  that  the  foreclosure  may  occur  outside  the  bankruptcy 
court,  he  will  be  bound,  and  cannot  afterwards  withdraw  nor  repudiate 
the  jurisdiction  in  whole  or  in  part.^^ 

§  1810.  Mere  Eights  of  Action  in  Personam,  Not  Property  "in 
Possession"  of  Bankrupt. — Mere  rights  of  action  for  money  judgments 
or  decrees  in  personam,  and  for  debts  owing  to  the  bankrupt,  etc.,  where 
no  tangible  property  is'  involved,  cannot  be  said  to  constitute  property  in 
the  bankrupt's  possession  at  the  time  of  bankruptcy,  and  therefore  the 
bankruptcy  does  not  necessarily  draw  litigation  in  relation  thereto  to  the 
forum  of  the  bankruptcy  court.^s 

§  1811.  Whether  Action  to  Be  in  Bankruptcy  Proceedings  Them- 
selves, or  Separate  Plenary  Action  Maintainable  in  U,  S.  District 
Court. — And  such  action,  on  reason,  must  be  taken  in  the  bankruptcy  pro- 
ceedings themselves;  and  a  separate  plenary  action  may  not  be  begun  in 
the  United  States  District  Court  concerning  property  already  in  the  cus- 
tody of  the  bankruptcy  court  in  the  bankruptcy  proceedings  proper.^* 

Nevertheless,  the  U.  S.  District  Court  in  bankruptcy,  occasionally  have 
entertained  proceedings  in  the  nature  of  plenary  actions  concerning  prop- 

21.  Impliedly,  In  re  Granite  City  Bk.,  14  A.  B.  R.  408,  137  Fed.  818  (C.  C.  A. 
Iowa);  instance,  In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.);  instance, 
In  re  Baughman,  15  A.  B.  R.  S3,  138  Fed.  742  (D.  C.  Penn.). 

22.  Furth  V.  Stahl,  10  A.  B.  R.  442,  205  Penn.  439. 

23.  Yet  comoare,  In  re  Emslie,  4  A.  B.  R.  136,  102  Fed.  291  (C.  C.  A.  N.  Y.), 
where  the  bankruptcy  court  stayed  a. suit  to  foreclose  a  subcontractor's  lien 
which  had  been  commenced  after  the  bankruptcy,  the  bankrupt  being  the  head 
contractor,  although  obviously  the  only  property  involved  was  the  mere  right 
in  action  of  the  bankrupt  for  a  money  judgment,  to  recover  a  debt  from  the 

°^4^''in  re  Noel,  14  A.  B.  R.  719,  137  Fed.  694  (D.'  C.  Md.);  Real  Estate  Trust 
Co.  v.  Thompson,  7  A.  B.  R.  530,  112  Fed.  945  (D.  C.  Penn.);  In  re  McMahon, 
17  A.  B.  R.  533,  147'  Fed.  685  (C.  C.  A.  Ohio);  compare,  contra  instance,  Car- 
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crty  in  its  custody,  this  jurisdiction  always  existing  and  not  being  depend- 
ent on  the  Amendment  of  1903.  The  possession  by  the  bankruptcy  court 
of  the  res  gives  it  jurisdiction  to  determine  all  controversies  in  relation 
thereto,  and  such  controversies  may  be  and  occasionally  have  been  carried 
on  by  separate  proceedings,  in  the  nature  of  plenary  actions  in 
the  District  Court  itself,  or  by  summary  proceedings  in  the 
referee's  court,  in  either  event  the  proceedings  being  in  the  District 
Court  and  in  the  bankruptcy  court  and  properly  entitled  in  the  bankruptcy 
case.  Possession  of  the  res  confers  the  jurisdiction  whether  it  be  before 
the  District  Judge  or  before  the  referee,  and  it  is  not  dependent  on  the 
Amendment  of  1903.  The  right  to  begin  plenary  actions  in  the  federal 
courts,  conferred  by  the  Amendment  of  1903,  relates  merely  to  property  not 
in  the  possession  of  the  bankruptcy  court,  but  sought  to  be  recovered  from 
adverse  claimants.^^  Likewise,  the  right  to  prosecute  suits  in  the  fed- 
eral courts  by  the  defendants'  consent,  conferred  by  the  original 
Act  itself  in  §  23,  refers  only  to  cases  where  either  property  is  sought 
to  be  recovered  or  a  judgment,  in  personam  obtained  against  a  third  party.^'' 
But  such  plenary  jurisdiction  over  adverse  claimants  in  possession  is- 
different  from  the  jurisdiction  here  being  considered,  which  is  dependent 
wholly  on  the  possession  of-tlie  res  and  which  is  exercisable  either  by  the 
r'eferee  or  by  the  District  Judge  by  proceedings  which,  in  their  nature,  are 
neither  strictly  summary  nor  yet  fully  plenary.  So  that,  -unless  relegated 
to  the  summary  proceedings  before  the- referee  by  general  l^eference  to 
the  referee  or  otherwise,  the  trustee  may  .institute,  and  occasionally  has 
instituted,  proceedings,  to  marshal  liens  directly  in  the  District  Court ;  and 
adverse  claimants  likewise  may  resort  there  although  such  practice  is  not  to 
be  favored  so  long  as  the  res  is  already  in  the  custody  of  the  referee. 
These  actions  perhaps,  strictly  speaking,  are  neither  "plenary"  nor 
"summary."  They  do  not  follow  any  of  the  established  forms  of 
plenary  actions,  yet  they  are  on  due  notice  and  hearing,  subject  to  appeal  or 
review  and  on  that  account  are  not  perhaps,  to  be  termed,  strictly,  "sum- 
mary," either.^T 

§  1812.  Nor  in  State  Court,  nor  in  U.  S.  Circuit  Court. — Nor,  on 
reason,  may  a  separate  plenary  action  be  begun  in  the  state  court  or  in 

riage  Co.  v.  Solanas,  6  A.  B.  R.  221,  108  Fed.  532  (D.  C.  La.) ;  Chattanooga  Nat't 
Bk.  v.  Rome  Iron  Co.,  .S  A.  B.  R.  582  (D.  C.  Ga.).  But  compare,  apparently 
contra,  Ryttenberg  v.  Schefer,  11  A.  B.  R.  658,  131  Fed.  313  (D.  C.  N.  Y.). 

But  compare,  apparently  contra  nractice,  In  re  Mundle,  14  A.  B.  R.  680,  139- 
Fed.  691  (D.  C.  N.  Y.),  in  which  case,  however,  perhaps,  the  court  did'not'mean 
that  an  independent  action  should  be  instituted,  but  only  that  a  hearing  upon 
original  testimony  and  not  affidavits  was  proper. 

25.  In  re  McMahon,  17  A.  B.  R.  531,  147  Fed.  685  (C.  C.  A.  Ohio).  Compare, 
Carriage  Co.  v.  Solanas,  6  A.  B.  R.  221,  108  Fed.  532  (D.  C.  La.). 

26.  Compare,  In  re  Steuer,  5  A.  B.  R,  209, 104  Fed.  976  (D.  C.  Mass.),  in  which 
case  a  bond  had  been  given  to  answer  for  the  property. 

27.  In  re  Noel,  14  A.  B.  R.  719,  137  Fed.  694  (D.  C.Md.);  In  re  McMahon,  17- 
A.  B.  R.  531,  147  Fed.  685  (C.  C.  A.  Ohio);  Whitney  v.  Wenman,  14  A.  B.  R. 
45,  198  U.  S.  539. 
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a  federal  court  other  than  the  bankruptcy  court,  while  the  property  is  in 
the  custody  of  the  bankruptcy  court.^^ 

§  1813.  Bankruptcy  Court  Permitting  Controversies  over  Prop- 
erty in  Its  Possession  to  Be  Carried  on  Elsewhere. — But  it  has  been 

held  that  the  bankruptcy  court  may  permit  controversies  over  property 
in  its  possession  to  be  carried  on  elsewhere,  and  to  this  end  may  authorize 
suits  in  State  Courts  to  be  instituted  or  maintained  by  or  against  trustees; 
thus,  as  to  suits  concerning  mechanics'  liens  ;^8  likewise,  it  has  been  held, 
that  the  bankruptcy  court  may  permit  its  own  trustee  to  be  sued  in  the 
State  Court  in  a  suit  started  by  a  chattel  mortgagee  after  the  bankruptcy, 
in  order  to  determine  the  validity  of  his  chattel  mortgage,  but  will  retain 
custody  of  the  property  involved,  or  sell  it  and  retain  its  proceeds,  to 
await  the  outcome  of  the  decision;  and  that  the  State  Court  has  jurisdiction- 
unless  enjoined.^"  Again,  it  has  been  held  that  under  order  of  the  bank- 
ruptcy court,  property  in  controversy  may  be  deposited  with  a  third  party, 
or  may  be  sold  and  its  proceeds  be  thus  deposited,  to  await  the  outcome  of 
an  independent  suit  to  determine  ownership  or  rights  of  parties  therein;^'-, 
but  these  cases  are  exceptional  and  do  not  seem  to  be  founded  on  any 
very  consistent  rule.  On  analysis,  some  of  them  will  be  found  to  be  based 
on  a  misconception  or  doubt  as  to  the  scope  of  the  rule  laid  down  by  the 
Supreme  Court  in  Bardes  v.  Bank,  4  A.  B.  R.  171,  174  U.  S.  524. 

And,  of  course,  where  the  bankruptcy  court  relinquishes  possession,  or 
declines  to  take  actual  possession,  or  has  only  constructive  possessiop,  it 
may  permit  controversies  over  it  to  be  litigated  in  independent  suits  in 

28.  See  inferentially,  cases  cited  ante,  §  1797 — "After  the  Bankruptcy  Court 
Has  Once  Assumed  Jurisdiction,  etc." 

In  re  McMahon,  17  A.  B.  R.  532,  147  Fed.  685  (C.  C.  A.  Ohio);  Odell  v.  Boy- 
den,  17  A.  B.  R.  755,  150  Fed.  731  (C.  C.  A.  Ohio);  In  re  Muncie  Pulp  Co.,  18 

A.  B.  R.  56,  151  Fed.  732  (C.  C.  A.  N.  Y.). 

Contra,  Crosby  v.  Miller,  16  A.  B.  R.  805,  25  R.  I.  173  (Ct.  App.  D.  C.), 
wherein  the  lower  court  was  reversed  for  dismissing  a  bill  in  equity  of  a  third 
party  to  declare  a  trust  upon  property  evidently  in  the  custody  of  the  bank- 
ruptcy court  and  title  to  which  was  in  the  bankrupt. 

29.  In  re  Grissler,  13  A.  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N.  Y.). 

30.  In  re  Johnson,  11  A.  B.  R.  544  (D.  C.  Nev.) ;  Skilton  v.  Codington,  15  A. 

B.  R.  810,  185  N.  Y.  80;  obiter.  In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  295, 
147  Fed.  828  (D.  C.  Wis.). 

31.  Frank  v.  Volkommer,  17  A.  B.  R.  806,  205  U.  S.  521  (affirming  Volkom- 
mer  v.  Frank,  14  A.  B.  R.  695) ;  Small  v.  Muller,  8  A.  B.  R.  448  (Sup.  Ct.  N.  Y. 

"Apparently,  instance.  In  re  Mundle,  14  A.  B.  R.  680,  139  Fed.  691  (D.  C.  N. 
Y.),  in  which  case,  however,  it  does  not  appear  whether  the  plenary  suit  was  to 
be  in  the  State  or  in  the  Federal  Court,  nor  for  that  matter  whether  it  were  to 
to  be  an  independent  suit  or  merely  a  hearing  on  original  evidence  in  the  bank- 
ruptcy proceedings  themselves.  ^^    ^     «      ,   ,   . 

See  also,  Ch'auncey  v.  Dyke  Bros,,  9  A.  B.  R.  444,  L9  Fed.  1  (C.  C.  A.  Ark..). 
Compare  what  appears  to  have  been  the  situation  in  ihe  main  case,  as  criticised 
in  Carriage  Co.  v.  Solanas,  6  A.  B.  R.  221,  108  Fed.  533  (D.  C.  La.).  Compare, 
similarly  Skilton  v.  Codington,  15  A.  B.  R.  810,  185  N.  Y.  80.  Compare,  also, 
the  situation  in  Crosby  v.  Miller,  16  A.  B.  R.  805,  25  R.  I.  172  (Ct,  App.  D.  C). 
Compare,  similarly,  In  re  Hudson  River  W.  P.  Co.,  17  A.  B.  R.  778,  148  Fed! 
877  (D.  C.  N.  Y.). 
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State  courts.  Thus,  it  has  been  held  that  the  bankruptcy  court  may,  in  its 
discretion,  refuse  to  enjoin  the  prosecution  of  a  foreclosure  suit  although 
instituted  after  the  mortgagor's  adjudication,  and  may  simply  order  the 
trustee  to  intervene  in  the  State  Court.32  Again,  a  trustee  consenting  to 
the  sale  of  real  estate  under  foreclosure  of  mortgage  in  the  State  Court 
is  estopped  from  objecting  to  the  jurisdiction  of  the  State  Court.^s 

§  1814.   Suits  in  Personam  against  Trustees  and  Receivers. — But 

trustees  and  receivers  in  bankruptcy. may  be  sued  in  the  State  Court  for 
trover  or  conversion,  where  no  seizure  of  property  is  made  in  the  suit.** 

In  re  Kanter  &  Cohen,  9  A.  B.  R.  372,  131  Fed.  984  (C.  C.  A.  N.  Y.) :  "If 
the  action  had  been  in  replevin  a  different  question  would  arise,  but  as  it  is 
we  entertain  no  doubt  that  the  court  below  properly  refused  the  receiver's 
application." 

In  re  Mertens  &  Co.,  16  A.  B.  R.  831,  147  Fed.  177  (C.  C.  A.  N.  Y.) :  "The 
order  under  review  enjoins  the  American  Woolen  Company  from  prosecut- 
ing an  action  in  the  Supreme  Court  of  the  State  of  New  York  which  it  had 
brought  against  the  trustee  in  bankruptcy  to  recover  the  value  of  certain  per- 
sonal property  alleged  to  belong  to  the  woolen  company,  and  which  the 
trustee  took  into  his  possession  as  the  pi-operty  of  the  bankrupts,  and  sold  as 
a  part  of  the  bankrupt's  estate.  The  order  restrains  the  plaintiff  in  an  action 
of  trover  from  recovering  the  value  of  the  property  which,  if  its  contention 
is  correct,  never  became  part  of  the  bankrupts'  estate,  and  was  converted  by 
the  trustee.    In  effect  the  order  overrules  several  decisions  of  this  court." 

32.  In  re  Porter,  6  A.  B.  R.  359,  109  Fed.  Ill  (D.  C.  Ky.).  Compare,  In  re 
Emslie,  4  A.  B.  R.  126,  102  Fed.  391  (C.  C.  A.  N.  Y.). 

33.  Obiter,  Furth  v.  Stahl,  10  A.  B.  R.  442,  205  Penn.  439  (Penn.  Sup.  Ct.). 
See,  under  subject  of  "Conflict  of  Jurisdiction,"  §  1584. 

34.  See  ante,  §  1780.  Obiter,  In  re  Russell  &  Birkett,  3  A.  B.  R.  658,  101  Fed. 
248  (C.  C.  A.  N.  Y.);  In  re  Spitzer,  12  A.  B.  R.  346,  130  Fed.  879  (C.  C.  A.  N. 
Y.) ;  instance,  Welch  v.  Polley,  11  A.  B.  R.  215,  177  N.  Y.  117;  instance,  Skilton 
V.  Codington,  15  A.  B.  R.  810,  185  N.  Y.  80. 

Contra  (but  as  to  federal  court).  Treat  v.  Wooden,  14  A.  B.  R.  736  (C.  C. 
Mass.). 

Distinction  Where  Property  in  Original  Possession  of  Bankrupts. — It  had 
been  held  that  the  trustee  could  not  be  sued  in  the  State  Court  for  conversion 
where  the -bankrupt  had  had  apparent  possession,  even  if  he  might  be  sued  there 
had  he  gone  out  and  attempted  to  take  posse-  -n  of  property  not  in  the  bank- 
rupt's custody.  In  re  Mertens,  12  A.  B.  R.  709  (D.  C.  N.  Y.,  reversed  16  A.  B. 
R.  831,  147  Fed.  177) :  "This  court  cannot  assent  to  the  doctrine  that  its  trustee 
in  bankruptcy  is  liable  to  an  action  in  the  State  Court  as  for  trespass,  trover,  or 
conversion,  when  he  follows  the  order  of  the  court  in  disposing  of  property  in 
its  possession.  This  is  not  a  case  where  the  receiver  or  trustee  has  taken 
and  held  and  disposed  of  property  which  was  outside  of  the  possession  and 
control  and  apparent  ownership  of  the  bankrupt  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  in  which  case  this  court  should  not  and  would  not  in- 
terfere. In  such  case  the  officer  of  this  court  would  act  on  his  own  responsi- 
bility, and  take  his  chances."  To  same  effect,  In  re  Schermerhorn,  16  A.  B.  R. 
,509.  145  Fed.  341  (C.  C.  A.). 

Property  Held  Fraudulently  on  Secret  Trust  for  Bankrupt's  Benefit. — In  one 
case  it  was  held  that  property  held  fraudulently  on  secret  trust  for  the  bank- 
rupt's benefit,  never  having  been  in  his  name  or  possession,  could  be  subjected 
by  suit  in  the  State  Court  started  after  adjudication  of  bankruptcy,  to  the  pay- 
ment of  a  judgment  creditor's  claim,  Evans  w.  Staalle,  11  A.  B.  R.  182  (Minn.). 
It  would  seem  in  this  case  that  the  trustee  ought  to  have  intervened:  he  cer- 
tainly had  title  to  the  property. 
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And  where  mortgaged  property  has  been  sold  by  the  trustee  without 
notice  to  the  mortgagee,  and  without  his  consent,  the  mortgagee  may  sue 
the  trustee  for  conversion.^s 

Division  2. 

Summary  Jurisdiction  Ov^r  Bankrupts,    Bankrupt's    Agents    and 
Others  Not  Ci,aiming  Adverse  Interests. 

§  1815.  When  Summary  Order  Will  Lie  on  Bankrupts,  and  Per- 
sons Not  Adverse  Claimants — In  General. — Property  belonging  to  the 
bankrupt  estate  which  is  in  th6  hands  of  the  bankrupt  himself  or  his  agent, 
or  sorhe  one  who  lays  no  claim  to  a  beneficial  interest  in  it,  the  trustee 
may  seize,  if  he  can  do  so  peaceably.  If  he  cannot  peaceably  obtain  pos- 
session he  is  entitled  to  a  summary  order  from  the  bankruptcy  court,  in  the 
bankruptcy  proceedings  themselves,  requiring  the  party  in  possession  to 
surrender  the  property.^® 

§  1816.  Outstanding  Claims  by  Third  Parties  on  Property  in 
Hands  of  Bankrupt  or  Agent,  Summary  Jurisdiction  N(it  Divested. 

—The  trustee's  right  summarily  to  seize  property  found  in  the  possession 
of  the  bankrupt  or  his  agent  or  in  the  possession  of  one  not  claiming  any 
beneficial  interest  in  it,  or  to  get  an  order  from  the 'bankruptcy  court  re- 
quiring the  surrender,  is  not  affected  by  the  fact  that  liens  in  favor  of  third 
persons  exist  on  the  property,  or  that  third  persons,  not  themselves  in 
possession,  are  laying  claim  to  the  property;  for  the  property  is  brought 
into  the  bankruptcy  court  subject  to  all  liens  and  claims,  and  the  rights 
of  the  lienholders  and  claimants  will  be  fully  protected,  and  can  be  worked 
out  through  the  machinery  of  the  bankruptcy  court.^^ 

Thus,  even  where  a  third  party  had  attacked  the  sheriff  by  replevin  and 
the  sheriff  had  given  a  redelivery  bond  and  was  still  in  custody  of  the 
property,  he  was  held  still  subject  to  the  summary  order  of  the  bankruptcy 
court. 

In  re  Francis-Valentine  Co.,  2  A.  B.  R.  52.3,  526  (C.  C.  A.  Calif.,  affirming 
2  A.  B.  R.  188):  "The  pendency  of  the  action  of  replevin  against  the  sheriff 
on  behalf  of  the  American  Type  Founders'  Company  is  not  ground  for  holding 
that  the  portion  of  the  property  involved  in  that  litigation  shall  not  be  de- ' 
livered  to  the  trustee.  The  possession  which,  the  sheriff  had  of  that  prop- 
erty was  not  for  the  benefit  of  the  American  Type  Founders'  Company,  but 
was  antagonistic  to  it.  The  intervention  of  bankruptcy  divested  the  sheriff 
of  his  possession,  just  as  it  would  have  divested  the  possession  of  the  bank- 


» 


35.  In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  391  (D.  C.  Wis.). 

36.  Documents  and  books,  summary  order  for  surrender,  same  as  other  prop- 
erty, instance,  In  re  Rosenblatt,  16  A.  B.  R.  307,  143  Fed.  663  (D.  C.  Penn.). 

37.  See  cases  cited  under  main  proposition,  ante,  §  1794,  which,  of  course,  im- 
plies this  corollary.  _  ,^   ^    .    „   -r^  ,  ■.    -r  ■,-,,■ 

In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.);  In  re  Wiesen 
Bros  15  A  B  R.  27  (D.  C.  Penn.);  obiter.  In  re  Jersey  Island  Packing  Co.,  14 
A  b"r  692,  138  Fed.  625  (C.  C.  A.  Calif.);  In  re  Noel,  14  A.  B.  R.  720,  137  Fed. 
694  (D.  C.  Md.). 
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rupt  itself  in  case  a  like  action  had  been  commenced  against  the  bankrupt 
by  the  same  party  plaintiff.  The  sheriff  had  no  right  to  the  possession  of  the 
printing  press,  except  upon  the  theory  that  the  title  was  in  t}ie  bankrupt. 
The  property  having  been  once  taken  from  his  possession  upon  a  proper 
bond  furnished  by  the  American  Type  Founders'  Company,  in  again  securing 
the  possession  by  a  counter  bond  the  sheriff  asserted  and  relied  upon  the 
bankrupt's  title.  The  American  Type  Founders'  Company  is  not  a  party 
to  the  proceeding  in  the  Bankruptcy  Court,  and  its  rights  are  in  no  way  af- 
fected by  the  order  upon  the  sheriff.  It  is  not  represented  in  the  present 
proceedings.  The  question  is  purely  one  of  the  respective  rights  of  the  sheriff 
and  of  the  trustee  of  the  estate  of  the  bankrupt." 

This  doctrine  has  been  held  even  in  cases  where  a  sheriff  was  about  to 
sell  real  estate  under  an  execution  levy  made  more  than  four  months  prior 
to  bankruptcy. 

In  re  Baughman,  15  A.  B.  R.  23,  138  Fed.  742  (D.  C.  Pa.):  "In  the  pres- 
ent instance,  while  the  execution  creditor  by  virtue  of  its  judgment  has  a 
lien  upon  the  real  estate  proposed  to  be  sold,  which,  antedating  the  bank- 
ruptcy proceedings  by  over  four  months  as  it  does,  may  not  be  affected 
thereby,  yet,  bankruptcy  having  intervened,  the  sale  and  distribution  of  the 
property  as  well  as  the  establishment  of  the  correct  amount  due  to  the  judg- 
ment creditor  which  seems  to  be  in  dispute,  belongs  to  this  court,  unless  it 
seems  best  to  let  it  go  on  elsewhere,  as  might  be  the  case  if  the  liens  were 
more  than  enough  to  ^exhaust  the  property  leaving,  nothing  for  general  cred- 
itors, although  this  is  not  always  controlling  and  is  entirely  optional." 

Likewise  where  he  was  about  to  sell  personal  property .^^ 

§  1817.  But  Beneficial  Interest  in  Trustee  Must  Exist. — But  a  ben- 
eficial interest  in  the  property  must  exist  in  the  trustee.  The  bankruptcy 
court  may  not  be  used  as  a  means  to  procure  surrender  from  the  bankrupt,, 
of  property  belonging  to  a  third  party;  thus,  it  has  been  held  that  it  may 
not  be  used  to  procure  surrender,  where  the  vendor  of  the  property  re- 
scinds the  sale  to  the  bankrupt  and  reclaims  the  property.^* 

§  1818.  Order  of  Surrender  before  Appointment  of  Trustee  and 
Even  before  Adjudication. — The  order  to  turn  over  the  property  may  be 
made  even  before  the  appointment  of  a  trustee.*" 

And  even  before  adjudication  such  order  may  be  made  upon  the  bankrupt 
or  a  mere  agent  of  the  bankrupt  not  claiming  adverse  interest,  where  a 
receiver  has  been  appointed.* '^ 

However,  if  the  order  be  upon  an  officer  holding  under  legal  process,  it 
may  not,  of  course,  be  made  before  adjudication,  for  until  then  the  officer 

38.  In  re  Vastbinder,  13  A.  B.  R.  148,  132  Fed.  718  (D.  C.  Penn.). 

39.  In  re  Eliowich,  17  A.  B.  R.  419  (D.  C.  N.  Y.). 

40.  In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  70,  151  Fed.  732  (C.  C.  A.  N.  Y.);  im- 
pliedly, In  re  Lebrecht,  14  A.  B.  R.  445  (D.  C.  Tex.);  impliedly,  In  re  Rosenblatt, 
16  A.  B.  R.  306,  143  Fed.  663  (D.  C.  Penn.),  the  case  of  a  summary  order  before 
adjudication  to  surrender  corporate  books  to  the  receiver  conducting  the  busi- 
ness. 

41.'   Impliedly,  In  re  Rosenblatt,  16  A.  B.  R.  306,  143  Fed.  663  (D.  C.  Penn.). 
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is  an  adverse  claimant  and  not  even  constructively  a  mere  agent  of  the 
bankrupt.*  2 

§  1819.  Suminary  Orders  on  Bankrupt. — If  the  bankrupt  refuses 
to  turn  over  property  in  his  possession  or  under  his  control,  be- 
longing-to  the  creditors,  he  may  be  summarily  ordered  to  do  so  by 
the  bankruptcy  court,  upon  due  notice  and  hearing,  under  penalty 
of  contempt.*^ 

In  re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C.  A.  Tex.):  "It  is  the  duty 
of  the  bankrupt  to  deliver  to  the  trustee  all  property  subject  to  his  debts. 
Upon  his  failure  to  make  such  delivery  he  may  be  ordered  by  the  court  to 
do  so.    -Unquestionably,  the  court  has  this  power." 

In  re  Davis,  9  A.  B.  R.  674  (D.  C.  Tex.) :  "That  jurisdiction  exists  generally 
to  require,  in  a  summary  manner,  the  bankrupt  or  a  thir"d  person  to  pay  over 
money  or,  to  surrender  other  property  in  his  possession  belonging  to  the 
bankrupt's  estate,  to  which  no  adverse  title  is  asserted,  seems  to  be  well  set- 
tled by  recent  adjudications;  and  the  payment  or  surrender,  in  the  one  case 
or  the  .  other,  may  be  required,  notwithstanding  the  person  against  whom 
the  order  is  directed'  may  not  conse.nt  ,to  the  jurisdiction  of  the  court." 

In  re  Smith,  3  A.  B.  R.  95,  100  Fed.  795  (D.  C.  Ga.) :  '-'It  is  clear  to  my 
mind  that  the  property  having  been  found  in  the  possession  of  the  bankrupt, 
the  court  is  authorized  to  direct  the  trustee  to  take  charge  of  it.  This  is,  of 
course,  not  a  final  decision,  and  if  Mrs.  Smith  can  in  the  progress  of  the  case 
demonstrate  her  title  to  the  property  she  is  'permitted  to  do  so." 

Ripon  Knitting  Works  v.  Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (D.  C. 
Wash.,   affirmed,   on   review,   in   104   Fed.   1006):     "To   the   merely  formal   ob- 

42.  See  ante,  §  1662. 

43.  Mueller  v.  Nugent,  7  A.  B.  R.  224,  184  U.  S.  1;  In  re  DeGottardi,  7  A.  B. 
R.  723,  114  Fed.  328  (D.  C.  Calif.);  In  re  Deuell,  4  A.  B.  R.  60,  100  Fed:  633  (D. 
C.  Mo.);  In  re  Miller,  5  A.  B.  R.  184,  105  Fed.  57  (D.  C.  Iowa);  In  re  Levin,  6 
A.  B.  R.  743  (D.  C.  N.  Y.) ;  In  re  Goldfarb,  12  A.  B.  R.  386,  131  Fed.  643  (D.  C. 
Ga.);  In  re  Oliver,  2  A.  B.  R.  783,  96"  Fed.  85  (D.  C.  Calif.);  In  re  Schlesinger, 
4  A.  B.  R.  361,  102  Fed.  117  (C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R.  342,  97  Fed. 
930);  In  re  McCormick,  3  A.  B.  R.  340,  99  Fed.  56  (D.  C.  N.  Y.);  In  re  Mayer, 
3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.);  Schweer  v.  Brown,  12  A.  B.  R.  178, 
102  Fed.  117  (C.  C.  A.  Ark.);  In  re  Gerstel,  10  A.  B.  R.  411,  123  Fed.  166  (D. 
C.  Ills.);  In  re  Wilson,  8  A.  B.  R.  613,  116  Fed.  419  (D.  C.  Ark.);  In  re  Lein- 
weber,  12  A.  B.  R.  175,  128  Fed.  641  (D.  C.  Conn.);  In  re  Anderson,  4  A.  B.  R. 
640  (D.  C.  S.  C,  reversed,  on  other  grounds,  McGahan  v.  Anderson,  7  A.  B. 
R.  641,  113  Fed.  115);  Samel  v.  Dodd,  16  A.  B.  R.  166,  142  Fed.  68  (C.  C.  A. 
Ga.) ;  obiter.  Trust  Co.  v.  Wallis,  11  A.  B.  R.  360,  126  Fed.  464  (C.  C.  A.  Penn.) ; 
In  re  Schachter,  9  A.  B.  R.  499,  109  Fed.  1010-1015  (D.  C.  Ga.);  In  re  Tudor,  2 
A  B  R.  808  96  Fed.  942  (D.  C.  Colo.);  In  re  Tudor,  4  A.  B.  ,R.  78,  100  Fed.  796 
(i)  C  Colo.);  impliedly,  Boyd  v.  GluckUch,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C. 
A  Iowa)  •  impliedly.  In  re  Frankfort,  15  A.  B.  R.  210  (D.  C.  N.  Y.) ;  imphedlv. 
In  re  Henderson,  12  A.  B.  R.  351,  130  Fed.  385  (D.  C.  Pa.);  obiter.  In  re  Adler, 
12  A  B  R  19,  129  Fed.  502  (D.  C.  Tenn.);  inferentially,  In  re  Lasch,  12  A.  B. 
R  158  rD  C  Penn.);  obiter,  inferentially.  In  re  Felson,  10  A.  B.  R.  716  124 
Fed  388  (b.  'C.  N.  Y.) ;  instance,  In  re  Weinreb,  16  A.  B.  R  702  146  Fed.  243 
f  C  C  A  N  Y.);  instance,  In  re  Friedman,  2  A.  B.  R.  307  (Ref.  NY.).  In- 
stance, bank  deposit  as  "Manager"  treated  as  individual,  In  re  Kurtz,  11 
A  B  R  129  125  Fed  992  (D. -C.  Penn.);  1867  In  re  Salkey,  21  Fed.  Cas.,  No. 
^2,313,Vn.  B.  Ret  423;  [1867]  In  re  Dresser.  Fed  Cas  4,077  1867  In  r. 
Peltasohn,  Fed.  Cas.  10,912;  [1867]  In  re  Kempner,  Fed.  Cas.,  7,689,  [1867]  In 
rt  Speyer,  Fed.  Cas.  13,339.  ,„   ,  n,        n 

Contra,  In  re  Ogles,  3  A.  B.  R.  514  (Ref.  Tenn.). 
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jection  that  the  bankruptcy  law  does  not  confer  power  upon  the  court  to  com- 
pel a  bankrupt  to  surrender  his  estate  to  a  trustee,  there  are  two  sufficient 
answers.  In  the  first  place,  the  act  does  give  the  power  specifically.  The 
seventh  section  requires  the  bankrupt  to  'submit  to  an  ^examination  con- 
cerning the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his  deal- 
ings with  his  creditors  and  other  persons,  the  amount,  kind  and  whereabouts 
of  his  property,  and,  in  addition,  all  matters  which  may  ailect  the  adminis- 
tration and  settlement  of  his  estate.'  Subdivision.  7  of  §  3  expressly 
confers  power  upon  the  court  to  'cause  the  estates  of  bankrupts  to  be  col- 
lected, reduced  to  money  and  distributed,  and  determine  controversies  in 
relation  thereto;'  and  subdivision  13  of  the  same  section  also  expressly  con- 
fers power  upon  the  court  to  'enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprisonment, .  or  fine  and 
imprisonment.' " 

In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  562  (C.  C.  A.  Mo.,  in  lower  court,  3 
A.  B.  R.  746,  96  Fed.'  308):  "There  can  be  no  doubt  that  under  the  general 
rules  of  law  and  under  these  specific  provisions  of  the  Bankrupt  Act,  the  court 
and  the  referee  were  vested  with  the  right  and  subjected  to  the  duty  of  making 
the  necessary  orders  to  require  the  bankrupt  and  all  other  persons  who  had 
the  possession  and  control  of  the  property  of  the  bankrupt  estate  to  surrender 
and  deliver  it  to  the  trustee.  Such  orders  constitute  one  of  the  essential 
means  by  which  the  court  and  the  referee  are  ernpowered  to  collect  the 
estate  of  the  bankrupt.  It  is  a  broad  and  comprehensive  power,  and  great 
caution  should  be  exercised  to  observe  its  limits  and  to  issue  under  it  only 
lawful  orders.  But,  without  its  lawful  exercise,  the  adminstration  of  the 
estates  of  bankrupts  would  in  many  cases  be  so  complicated  and  tedious  that 
all  the  assets  would  be  wasted  in  litigation,  and  the  beneficent  purpose  of 
the  bankrupt  law  would  fail  of  accomplishment.  Two  essential  facts  limit 
this  power  and  condition  its  lawful  exercise.  They  are  that  the  money  or  prop- 
erty directed  to  be  delivered  to  the  trustee  or  other  officer  of  the  court  is  a  part 
of  the  bankrupt  estate,  and  that  the  bankrupt  or  person  ordered  to  deliver 
it  has  it  in  his  possession  or  under  his  control  at  the  time  that  the  order  of 
delivery  is  made.  If  the  property  is  not  a  part  of  the  estate,  obviously  no  law- 
ful order  for  its  delivery  to  the  trustee  can  be  made.  If  the  money  or  prop- 
erty in  controversy  was  a  part  of  the  estate  of  the  bankrupt,  but  before  the 
order"  for  its  delivery  is  made  he  has  squandered,  disposed  of,  or  lost  it,  so 
that  it  is  not  in  his  control  or  possession,  and  he  cannot  obtain  and  deliver 
it  at  the  time  the  order  of  delivery  is  made,  or  within  a  reasonable  time 
thereafter,  it  cannot  be  a  lawful'  order,  because  the  court  may  not  order  one 
to  do  an  impossibility,  and,  then  punish  him  for  refusal  to  perform  it.  The 
punishment  of  the  bankrupt  for  such  acts  must  be  sought  under  the  pro- 
visions of  the  bankrupt  law  relative  to  the  fraudulent  concealment  of  the 
property  of  the  estate  and  the  making  of  false  oaths  relative  thereto.  But,  if  it 
appears  to  the  satisfaction  of  the  referee  or  the- court  that  property  of  the 
bankrupt  estate  is  in  control  or  possession  of  the  bankrupt,  a  lawful  order  for 
its  delivery  to  the  trustee  may  be  made,  and  a  refusal  to  obey  this  order  may 
be  punished  as  a  contempt  of  court,  both  under  the  general  law  relative  to  con- 
tempts and  under  the  specific  provisions  of  the  Bankrupt  Act." 

Obiter,  In  re  Barton  Bros.,  18  A.  B.  R.  100,  149  Fed.  620  (D.  C.  Ark.):  "Un- 
der the  general  rules  of  law,  and  under  the  specific  provisions  of  the  Bank- 
ruptcy Act,  a  court  of  bankruptcy  has  power  and  jurisdiction  "to  make  an  or- 
der requiring  the  bankrupt  to  pay  or  deliver  to  his  trustee  in  bankruptcy 
money  or    other    property   found    to  be  in    his    possession    or    control,    consti- 
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tilting  a  part  of  his  estate  in  bankruptcy,  and  which  he  has  not  surrendered 
or  accounted  for,  and  to  enforce  his  obedience  to  such  order  by  commitment 
as,  for  contempt., 

"Two  essential  facts  condition  the  lawful  exercise  of  the  power  to  require 
a  bankrupt  or  other  person  to  pay  or  deliver  to  the  trustee  money  or  property 
in  his  possession.  They  are  that  the  money  or  property  directed  to  be  de- 
livered to  the  trustee  is  a  part  of  the  bankrupt- estate,  and  that  the  bankrupt 
or  person  ordered  to  deliver  it  has  it  in  his  possession  or  under  his  control 
at  the  time  the  order  of  delivery  is  made.'' 

In  re  Kane,  10  A.  B.  R.  478,  125  Fed.  984  (D.  C.  Penn.) :  "It  is  not  intended 
to  punish  the  bankrupt  for  concealing  assets  from  his  trustee,  for  which,  the  law 
otherwise  provides;  nor  for  frauds  or  delinquencies  of  which  he  may  appear 
to  be  guilty.'' 

In  re  Cotton  Co.,  14  A.  B.  R.  194,  134  Fed.  477  (D.  C.  Ark.) :  "On  behalf 
of  the  respondent  it  is  urged  that,  to  warrant  a  finding  against  respondent, 
the  evidence  must  be  beyond  reasonable  doubt;  that  in  view  of  the  fact  that, 
if  an  order  is  made  requiring  the  respondent  to  pay  over  the  money,  and  he 
fails  to  comply  with  it,  he  will  be  imprisoned  for  contempt  of  court,  it  is 
urged  that  the  proceeding  must  be  treated  as  a  criminal  proceeding,  and  be 
governed  by  the  same  rules.  This  court  cannot  assent  to  this  proposition. 
If  the  fact  that  a  failure  to  comply  with  the  order  of  the  court  may  result 
in  imprisonment  of  th'e  respondent  for  contempt  makes  it  a  criminal  case, 
many  proceedings,  and  especially  proceedings  in  courts  of  equity,  would  have 
to  be  treated  as  criminal  proceedings.  The  failure  on  the  part  of  a  defend- 
ant to  execute  a  conveyance  decreed  by  a  court  of  equity  in  a  proceeding  for 
specific  performance  may  be  enforced  by  imprisonment  as  for  contempt.. 
Refusal  to  answer  interrogatories  in  a  bill  of  discovery,  refusal  to  pay  alimony 
in  a  divorce  suit,  disobedience  to  a  writ  of  mandamus,  or  violation  of  an  in- 
junction may  result  in  such  punishment;  but  no  one  will  contend  that  for 
this  reason  such  proceedings  are  in  the  nature  of  criminal  actions.  The  pun- 
ishm.ent  for  contempt  in  bankruptcy  proceedings  is  simply  for  disobedience 
of  the  judgment  of  the  court  after  it  is  found  that  the  respondent  has  money 
or  property  belonging  to  the  bankrupt  estate  in  his  possession  or  under  his 
control,  and,  although  able  to  comply  with  the  order  of  the  court,  willfully 
refuses  to  do  so.  These  provisions  in  the  Bankrupt  Aqt,  authorizing  courts 
of  bankruptcy  to  enforce  obedience  to  their  orders  by  punishment  as  for 
contempt  are  neither  novel  nor  unusual.  They  were  included  in  every  Bank- 
ruptcy Act,  and  similar  provisions  have  been  enacted  by  almost  every  St,ate 
in  the  Union,  including  the  State  of  Arkansas.  In  proceedings  supplemental 
to  or  in  aid  of  execution,  courts  are  authorized  by  these  statutes  to  enforce  ■ 
the  surrender  of  assets  subject  to  execution,  and  for  this  purpose  may  commit 
to  jail  any  person  refusing  to   comply  with  such  order." 

§  1820.  No  Matter  in  What  Capacity  Bankrupt  Holds.— No  matter 
in  what  capacity  the  bankrupt  may  be  holding,  if  he  have  actual  posses- 
sion, custody  or  control,  it  is  the  bankruptcy  court  to  which  resort  must 
be  had.** 

44.  In  re  Moody,  13  A.  B.  R.  718,  131  Fed.  535  (D.  C.  Iowa),  where  the  bank- 
rupt was  in  actual  possession  but  was, holding  as  "agent"  for  an  adverse  claim- 
ant. • 

Inferentially,  In  re  Mundle,  14  A.  B.  R.  680,  139  Fed.  691  (D.  C.  N.  Y.);  In  re 
Reynolds,  13  A.  B.  R.  345,  133  Fed.  584  (D.  C.  Mont.). 

In  re"  Reynolds,  11  A.  B.  R.  358.  127  Fed.  760  CD.  C.  Mont),  where  the  bank- 
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Even  if  his  possession  be  not  exclusive,  yet  the  jurisdiction  of  the  bank- 
ruptcy court  may  not  necessarily  be  defeated  f^  and  the  trustee  may  Writer 
the  private  residence  of  the  bankrupt,  or  upon  his  exempt  homestead,  to 
gain  possession,  even  though  it  be  exempt  from  entrance  for  levy  of  ex- 
ecution.*^ 

§  1821.  OfHcers  of  Bankrupt  Corporation,  Subject. — Thus,  the  offi- 
cers of  a  bankrupt  corporation  are  subject  to  such  summary  jurisdiction, 
as  being  "the  bankrupt."*'^ 

Obiter,  In  re  Royce  Dry  G.M,ds  Co.,  13  A.  B.  K.  B6T,  133  Fed.  100  (D.  C. 
Mo.) :  "Is  it  any  answer  in  law  to  say  that  such  assets  is  the  obligation  of  the 
legal  entity,  the  corporation, '  and  n'it  of  the  active,  managing  officer?  The 
artificial  being,  the  corporation,  breathes,  lives,  and  acts  by  and  through  its 
managing  officers.  It  has  no  hands  to  hold  and  no  pQckets  to  conceal  prop- 
erty. The  actual  custody  and  control  of  its  assets  are  in  and  by  its  managfer 
and  director.  *.  *  *  So  it  should  follow  that,  for  the  assets  intrusted  to 
the  hands  of  the  managing  officers  of  the  bankrupt  concern,  they  are  jointly 
and  severally  liable." 

Inferentially,  In  re  Alphin  &  Lake  Cotton 'Co.,  12  A.  B.  R.  654,  131  Fed.  826  (D. 
C  Ark.):  "Lake  and  Alphin,  being  officers  of  the  bankrupt  corporation,  it  was 
their  duty,  under  the  law,  to  prepare  and  make  oath  to  the  schedules  of  assets 
and  liabilities  of  their  corporation,  as  corporations  can  only  act  through  their 
-officers.  In  fact,  for  this  purpose,  and  informing  the  trustee  or  referee  as 
to  the  assets  of  their  bankrupt  concern,  they  are  the  real  parties;  the  word 
'persons,'  as  used  in  the  Bankruptcy  Act,  including  'officers  of  corporations.' " 

In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  73, 139  Fed.  546  (C.  C.  A.  N.  Y.) :  "Surely, 
the  bankrupt  law  is  not  so  vitally  defective  that  the  court  cannot  direct  the 
.president  of  the  bankrupt  corporation  to  turn  over  property  of  the  bankrupt 
in  his  hands  or  under  his  control." 

Likewise,  it  has  been  held,  that  an  attorney  for  the  bankrupt  may  be 
subject  thereto;*®  although  in  this  case  the  evidence  was  deemed  insuffi- 
cient.*^ 

§  1822.  Summary  Orders  on  Agents  and  Others. — Also,  if  the 
property  is  in  the  hands  of  a  mere  agent  of  the  bankrupt,  or  of 
one  holding  without  claim  of  any  beneficial  interest  therein  (other> 
perhaps,  than  for  his  undisputed  charges  as  bailee),  and  the  agent 

rupt  was  a  chattel  mortgagor  in  actual  possession. 

In  re  Smith,  3  A.  B.  R.  95,  100  Fed.  795  (D.  C.  Ga.),  where  the  bankrupt  was 
in  actual  possession  as  agent  of  wife. 

In  re  Bender,  5  A.  B.  R.  632,  106  Fed.  873  (D.  C.  Ark),  in  which  case  prop- 
erty was  held  by  the  bankrupt  as  agent  of  the  mo;:tgagee  and  peaceably  de- 
livered over  by  him  to  the  marshal. 

Com,pare,  on  the  facts,  In  re  Emrich,  4  A.  B.  R.  91,  101  Fed.  231  (D.  C.  Penn,). 

45.  Inferentially,  In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt). 

46.  Obiter,  In  re  Coffman,  1  A.  B.  R.  530,  93  Fed.  432  (D.  C.  Tex,). 

47.  In  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R.  194,  134  Fed.  477  (D.  C.  Ark.). 

48.  Impliedly,  In  re  Gilroy  v.  Bloomfield,  14  A.  B.  R.  627,  140  Fed.  733  (D.  C. 
N.  Y.). 

49.  Apparently  contra,  but  perhaps  simply  so  on  the  facts.  In  re  Davis  Tailor- 
ing Co.,  16  A.  B.  R.  486,  144  Fed.  285   (D.  C.  N.  J.). 


§    1822  SUMMARY  JURISDICTION.  .1119 

or  person  in  possession  refuses  to  surrender  it  to  the  trustee,  the 
bankruptcy  court  may,  upon  due  notice  and  hearing,  summarily 
order  the  agent  or  person  in  possession  to  surrender  it,  under  pen- 
alty of  punishment  for  contempt;  and  a  plenary  suit  is  not  nec- 
essary.Bo 

Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B.  R.  334  (reversing  In  re  Nugent,  5 
A.  B.  R.  176,  105  Fed.  581,  and  affirming  the  lower  court,  4  A.  B.  R. 
747,  104  Fed.  530;  for  referee's  decision,  same  case,  see  3  N.  B.  N.  & 
R.  714;  distinguished  and  explained  in  Jacquith  v.  Rowley,  9  A.  B.  R.  539, 
188  U.  S.  630,  and  In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  333):  "^he  proposition 
was  that,  as  matter  of  law,  where  property  of  the  bankrupt  has  come  into  the 
hands  of  a  third  party  before  the  filing  of  the  petition  in  bankruptcy,  as  the  agent 
■of  the  bankrupt,  and  to  which  he  asserts  no  adverse  claim,  the  bankruptcy  court 
has  no  power  by  summary  proceedings  to  compel  the  surrender  of  the  prop- 
erty to  the  trustee  in  bankruptcy  duly,  appointed. 

"In  other  words,  the  question  reduces  itself,  to  this:  Has  the  bankruptcy 
court  the  power  to  compel  the  bankrupt,  or  his  agent,  to  deliver  up  money  or 
other  assets  of  the  bankrupt,  ill  his  possession  or  that  of  some  one  for  him, 
on  petition  and  rule  to  show  cause?  Does  a  mere  refusal  by  the  bankrupt 
or  his  agent  so  to  deliver  up  oblige  the  trustee  to  resort  to  a  plenary  suit  in 
the  Circuit  Court  or  a  State  court,  as  the  case  may  be? 

"If  it  be  so,  the  grant  of  jurisdiction  to  cause  the  estates  of  bankrupts  to  be 
collected,  and  to  determine  controversies  relating  thereto,  would  be  seriously 
impaired,  and,  in  many  respects,  rendered  practically  inefficient. 
.  "The  bankruptcy  court  would  be  helpless  indeed  if  the  bare  refusal  to  turn 
over  could  conclusively  o^.erate  to  drive  the  trustee  to  an  action  to  recover 
as  for  an  indebtedness,  or  a  conversion,  or  to  proceedings  in  chancery,  at 
.  the  risk  of  the  accompaniments  of  delay,  complication,  and  expense,  intended 
to  be  avoided  by  the  simpler  methods  of  the  Bankrupt  Law." 

Thus,  as  to  the  bankrupt's  bank  deposit. 

In  re  Kane,  13  A.  B.  R.  445,  131  Fed.  386  (D.  C.  N.  Y.) :  "*  *  *  the 
bankruptcy  court  had  authority  and  jurisdiction  in  a  summary  proceeding  to 
compel  the  delivery  to  the  trustee  of  money  or  other  property  belonging 
to  the  bankrupt,  where  it  appears  that  such  property  is  merely  held  as  agent 
or  bailee,  and  where  it  is  withheld  from  the  possession  of  the  trustee."  This 
was  the  case  of  an  order  on  a  bank  to  turn  over  bankrupt's  deposit. 

Thus,  as  to  the  wife's  possession  without  any  claim  of  adverse  interest. 

In  re  Moore,  5  A.  B.  R.'lSl,  104  Fed.  896  (D.  C.  W.  Va.) :  "While  title  to 
property  or  moneys  claimed  by  the  trustee  to  belong  to  the  bankrupt  are  not 
ordinarily  to  be  tried  by  the  District  Court,  and  the  claims  of  ownership  'of 
adverse   claimants   summarily   be  passed   upon   and   determined   by   this   court, 

50.  In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  71,  139  Fed.  546  (C.  C.  A.  N  Y.); 
obiter,  Trust  Co.  v.  WalHs,  11  A.  B.  R.  360,  136  Fed.  464  (C.  C.  A.  Penn.);  im- 
pliedly, In  re  Feldser,  14  A.  B.  R.  316,  134  Fed.  307  (D.  C.  Penn.) ;  obiter,  Whit- 
ney V.  Wenman,  14  A.  B.  R.  49,  198  U.  S.  539. 

Instance,  In  re  Davis,  9  A.  B.  R.  674  (D.  C.  Tex.),  quoted  ante,  §  1819:  Bank 
holding  proceeds  of  sale,  made  within  the  four  months  period,  of  the  entire 
stock  of  merchandise,  as  trustee  to  pro  rate  among  all  creditors  cannot,  by  ap- 
plying the  same  on  its  own  claim  after  adjudication  (or  after  the  filing  of  the 
petition),  become  thereby  an  as^verse  claimant:  it  remains  a  mere  agent. 
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yet,  the  ownership  not  being  contested,  the  trustee  should  not  be  driven  to 
his  action  to  obtain  possession  of  property  of  the  bankrupts  simply  because 
such  property  is  in  the  possession  or  custody  of  another  not  claiming  own- 
ership thereof.  Were  this  the  case,  the  trustee  might  be  compelled  to  insti- 
tute suit  for  every  separate  item  of  the  bankrupt's  estate  not  in  the  personal, 
physical  possession  of  the  bankrupt  at  the  date  of  the  adjudication;  and  the 
malice,  caprice,  or  whim  of  the  bankrupt,  or  the  various  parties  who  chanced 
to  have  physical  control  of  portions  of  the  bankrupt's  estate  at  that  date,  could, 
on  any  pretext,  or  without  pretext,  nullify  the  entire  purpose  of  the  act." 

Thus,  as  to  assignees,^^ 

Obiter,  In  re  Knickerbocker,  10  A.  B.  R.  383,  121  Fed.  1004  (D.  C.  N.  Y.): 
"When,  however,  sUch  property  is  merely  held  in  the  capacity  of  agent  or 
bailee,  the  person  holding  it  has  no  adverse  claim  thereto.  *  *  *  In  suph 
case  the  referee  has  jurisdiction  by  summary  procedure  to  compel  the  delivery 
to  the  trustee  of  property  belonging  to  the  bankrupt  estate,  and  withheld  from 
his  possession  and  control." 

Thus,  as  to  a  "seat"  or  "membership"  in  a.  stock  exchange ;  the  stock  ex- 
change holding  the  proceeds  of  sale  of  the  seat,  is  not  an  adverse  holder.^^ 

§  1823.  Corporation  Agent  of  Bankrupt,  Subject  Thereto.^And  it 

has  such  jurisdiction  even  where  the  agent  is  a  corporation,  the  order  being 
made  upon  the  officer  or  officers  of  the  agent  corporation.^^ 

§  1824.  Part  Adversely  Held,  Part  Held  as  Agent  or  Not  under 
Claim  of  Beneficial  Interest. — And  where  part  of  the  property  is  held 
as  mere  agent  of  the  bankrupt,  but  the  remainder  is  claimed  by  the  agent 
as  his  own,  summary  jurisdiction  exists  to  order  the  return  of  the  property 
not  claimed;  but  not  of  the  property  claimed.^* 

Likewise,  the  right  to  proceed  summarily  is  not  divested  because  the 
assignee  in  possession  happens  to  be  also  an  adverse  claimant  of  part  of 
the  property  in  his  individual  capacity.^^ 

Inferentially,  In  re  Thompson,  11  A.  B.  R.  719,  128  Fed.  575  (C.  C.  A.  N. 
Y.) :  In  this  case,  however,  it  is  to  be  noted  that  the  assignee  had  voluntarily 
appeared  in  the  first  instance.  The  court  says:  "It  is  manifest  that  the  court 
had  jurisdiction  to  compel  the  assignee  under  the  void  state  assignment  to 
render  an  account.  Bryan  v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  45 
L.  Ed.  814.  This  proposition  is  not  disputed.  The  petitioner,  Murray,  rec- 
ognizing the  authority  of  the  court,  appeared  voluntarily  before  the  referee, 
presented  his  account  and  gave  testimony  regarding  it.     Having  once  acquired 

51.  Compare,  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  421,  184  U.  S.  25. 
In  this  case,  however,  it  does  not  appear  that  the  assignee  still  had  possession. 
Indeed,  the  inference  is  to  the  contrary.     See  also,  ante,  §  1665. 

52.  Odell  V.  Boyden,  17  A.  B.  R.  755,  150  Fed.  731  (C.  C.  A.  Ohio). 

53.  In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  71,  139  Fed.  546  (C.  C.  A.  N.  Y.);  in- 
stance. In  re  Kane,  12  A.  B.  R.  445,  131  Fed.  386  (D.  C.  N.  Y.) ;  In  re  Davis,  9 
A    B.  R.  670  (D.  C.  Tex.). 

.>4.    In  re  Lebrecht,  14  A.  B.  R.  445,  135  Fed.  878  (D.  C.  Tex.). 
55.    Obiter,  In  re  Muncie  Pulp   Co.,  14  A.  B.  R.  73,  139  Fed.   546   (C.  C-  A. 
-M.  Y.). 
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jurisdiction  of  the  proceeding,  the  court  did  not  lose  it  because  the  investi- 
gation took  a  wider  range  than  the  assignee  expected  or  intended.  His  pres- 
ent contention,  carried  to  its  logical  conclusion,  is  that  the  court  acquired 
jurisdiction  of  those  items  which  he  chose  to  admit,  but  not  to  those  which  he 
chose  to  dispute,  and  that  this  jurisdiction  was  lost  the  moment  he  asserted 
a  claim  of  title  in  his  individual  capacity.  If  this  contention  were  sustained 
an  assignee  for  the  benefit  of  creditors  could,  by  the  mere  assertion  of  a 
colorable  claim,  paralyze  the  arm  of  the  court  of  bankruptcy  and  defeat  the 
intent  and  purpose  of  the  law.  It  is  asserted  by  the  counsel  for  the  trus- 
tee that  since  the  amendments  of  1903,  the  District  Court  has  jurisdiction 
of  any  action  or  proceeding  which  the  trustee  may  hereafter  institute  if  the 
petitioner's  present  contention  be  upheld,  and  that  a  reversal  of  the  order, 
while  subjecting  the  parties  to  the  expense  and  delay  of  retaking  the  testi- 
mony, will  be  absolutely  inconsequential  for  the  reason  that  the  same  result 
must  inevitably  be  reached  in  the  new  proceeding.  Whether  this  conten- 
tion be  well  founded  or  not  we  do  not  decide,  but  the  possibility  that  it  .may 
be  furnished  an  additional  reason  why  a  decision  reached  after  such  careful 
consideration  should  not  be  overthrown.  The  petitioner  was  accorded  the 
fullest  opportunity  to  establish  his  defense,  every  fact  bearing  upon  the  con- 
troversy is  now  before  the  court  and  even  though  the  question  were  involved 
in' greater  doubt  than  it  is  it  would  seem  to  be  the  duty  of  the  court  to  resolve 
it  in  favor  of  jurisdiction." 

§  1825.  Lienholder  in  Possession  after  Satisfaction  of  Lien. — And 

a  lienholder  in  possession  after  satisfaction  of  his  lien  may  be  ordered  sum- 
marily to  surrender  the  surplus. ■''^ 

§  1826.  Whether  Piling  of  Petition  to  Redeem  from  Undisputed 
Liens  Gives  Summary  Jurisdiction  to  Order  Surrender  on  Tender 
of  Amount  Due. — The  filing  of  a  petition  to  redeem  property  from  un- 
disputed liens  perhaps  gives  jurisdiction  summarily,  upon  due  notice  and 
hearing  of  course,  to  order  the  surrender  of  the  property  on  tender  to 
the  lienholder  of  the  amount  due,  such  lien  perhaps  not  existing  as  an 
adverse  beneficial  interest  in  the  property.  Nevertheless,  this  doctrine 
comes  dangerously  near  to  a  claini  of  summary  jurisdiction  over  adverse 
claimants  in  possession,  and  is  of  doubtful  authority. 

Under  this  doctrine,  however,  even  bailees,  although  lienholders  by  virtue 
of  the  bailment,  and  in  actual  possession  at  the  time  of  the  bankruptcy, 
have  been  held  subject  to  the  summary  jurisdiction  of  the  bankruptcy  court, 
their  liens  following  the  property  into  the  bankruptcy  court.^^ 

And  a  mortgagee  of  real  estate  probably  may,  upon  tender  to  him  of  his 
mortgage  debt,  be  required  to  execute  an  assignment  or  release  of  the 
mortgage,  by  summary  order  of  the  bankruptcy  court.^s 

56.  In  re  Wiesen  Bros..  15  A.  B.  k.  27,  138  Fed.  164  (D.  C.  Pa.). 

57.  In.  re  Pratesi,  11  A.  B.  R.  319,  126  Fed.  588  (D.  C.  Del.),  where  the  bank- 
ruptcy court  on  summary  proceedings  ordered  a  liveryman  holding  possession 
under  his  lien  to  surrender  possession  to  the  bankruptcy  court. 

58.  In  re  Bacon,  13  A.  B.  R.  730,  133  Fed.  157  (D.  C.  N.  Y.).  However,  this 
was  a  case  of  real  estate  which  usually  is  in  the  bankrupt's  possession. 
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§  1827.  Custodians  and  Court  Officers  in  Possession  under  Nulli- 
fied Legal  Proceedings,  Not  Adverse  Claimants. — Custodians  or  court 
officers  in  possession,  under  void  legal  proceedings,  as  sheriffs,  receivers, 
assignees,  trustees,  clerks  of  the  court  or  other  officers  in  possession  of 
property  seized  under  legal  proceedings  nullified  by  the  bankruptcy,  or  in 
possession  of  the  proceeds  thereof,  are  not  adverse  claimants  and  have  no 
beneficial  interest  in  the  property. ^^ 

Bryan  v.  Bernheimer,  5  A.  B.  R.  623,  181  U.  S.  188:  "The  general  assignment 
*  *  *  did  not  constitute  Davidson  an  assignee  for  value,  but  simply  made 
him  an  agent  of  Abraiiam  for  the  distribution  of  the  proceeds  of  the  property 
among  Abraham's  creditors.  *  *  *  The  present  case,  involves  no  question 
of  jurisdiction  over  a  suit  by  a  trustee  against  a  person  claiming  an  adverse 
interest  in  himself." 

Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C):  "These  attach- 
ing 'creditors  do  not  occupy  the  relation  of  third  persons  in  possession  of,  or 
adverse  claimants  dealing  with  the  property  of  the  bankrupt.  *  *  *  They 
are  but  creditors  of  the  bankrupt,  who  have,  in  their  effort  to  collect  their 
money,  sought  an  advantage  which  the  law  does  not  give  and  they  cannot  gain 
any  favored  position  by  reason  of  an  act  of  theirs  which  the  law  condemns." 

Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  645  (C.  C.  A.  Ohio.) : 
"It  is  generally  true  that,  as  between  courts  of  concurrent  jurisdiction,  the 
court  which   first   obtains   possession   of   the   res   must   retain   possession   of  it 

59.   See  ante,  "Conflict  of  Jurisdiction,''  §  1662. 

In  re  Thompson,  11  A.  B.  R.  719,  128  Fed.  575  (C.  C.  A.  N.  Y.,  affirming  10 
A.  B.  R.  242) ;  Clark  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486  (affirming  In  re 
Kenney,  5  A.  B.  R.  355,  105  Fed.  897  (C.  C.  A.  N.  Y.);  In  re  Knickerbocker,  10 
A.  B.  R.  381,  121  Fed.  1004  (D.  C.  N.  Y.). 

In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.) :  The  reasoning  of  this 
case  is  somewhat  defective  although  its  conclusions  are  correct.  Had  the  re- 
ceivership been  confined  merely  to  the  custody  of  the  property  covered  by  the 
mortgage  sought  to  be  foreclosed  it  would  not  have  been  nullified.  It  was 
nullified  because  it  sought  to  seize  property  by  .legal  proceedings  not  covered 
by  the  lien. 

In  re  Lengert  Wagon  Co.,  6  A.  B.  R.  355,  110  Fed.  927  (D.  C.  N.  Y.).  In- 
stance, In  re  Geiser,  12  A.  B.  R.  208  (D.  C.  Mont.),  in  which  case  a  constable 
turned  back  to  the  purchaser  at  execution  sale  the  excess  after  satisfying  a 
judgment  for  a  labor  claim  and  then  denie^d  receipt  of  excess. 

Superseding  Custody  of  Court  Officers  under  Execution,  Though  Levy  Made 
before  the  Four  Months. — The  same  doctrine  has  been  announced  as  to  couit 
officers  in  possession  under  valid  execution  (but  not  if  in  possession  in  equity 
where  the  court  itself  has  direct  custody  of  the  res)  even  where  the  execution 
levy  was  made  prior  to  the  four  month's  period  and  is  conceded  to  be  valid. 
See  ante,  §  1582,  footnote. 

In  re  Vastbinder,  13  A.  B.  R.  148,  132  Fed.  718  (D.  C.  Penn.),  quoted  ante, 
§  1582,  note. 

In  re  Baughman,  15  A.  B,  R.  23,  138  Fed.  742  (D.  C.  Penn.),  quoted  ante,  at 
§  1582,  note.  But  in  this  case  the  property  was  real  estate  and  was  presumably 
in  the  actual  custody  of  the  bankrupt,  thus  differentiating  the  case  slightly  from 
In  re  Vastbinder,  where  the  property  involved  was  personal  property. 

In  re  Booth,  2  A.  B.  R.  770,  96  Fed.  943  (D.  C.  Ga.),  quoted  ante,  at  §  1582, 
note.  This  case,  however,  is  somewhat  out  of  harmony  with  the  weight  of 
authority.  Thus  it  appears  in  this  case  that  a  special  judgment  was  obtained 
against  the  particular  property  of  which  the  execution  creditor  already  held  S. 
deed  as  security.  In  effect  the  execution  was  simply  the  enforcement  of  a  lien 
already  existing,  not  the  obtaining  of  a  new  lien  within  the  four  months  period 
and  according  to  the  usual  rules  in  such  cases  the  court  first  obtaining  posses- 
sion of  the  res  should  have  been  permitted  to  retain  it. 
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until  the  res  has  been  finally  disposed  of,  and  any  one  else  interested  in  the  res 
must  apply  to  that  court  if  he  desires  relief  with  respect  to  the  property  in  the 
possession  of  that  court.  But,  as  between  district  courts  sitting  in  bankruptcy 
and  State  courts  for  the  administratipn  of  insolvent  estates,  there  is  no  con- 
current jurisdiction.  The  constitution  of  the  United  States,  by  giving  to  Con- 
gress the  power  to  pass  uniform  bankruptcy  laws,  gives  to  the  courts  in  which 
Congress  shall  vest  this  power  paramount  jurisdiction  in  bankruptcy  pro- 
ceedings. The  orders  in  bankruptcy  are  therefore  superior  to  those  of  a 
State  insolvency  court.  Section  730,  which  forbids  a  court  of  the  United 
States  from  enjoining  proceedings  in  a  State  court,  expressly  except  bank- 
ruptcy proceedings.  This  is  the  plain  intimation,  by  Federal  and  paramount 
law,  that,  where  a  Federal  Bankruptcy  Court  shall  take  jurisdiction,  there 
the  State  insolvency  court  must  yield.  Hence  it  is  that  the  assignee  for  the 
benefit  of  creditors  of  the  defendant  company,  the  grantee  in  the  deed  which 
is  by  the  Federal  law  an  act  of  bankruptcy,  m,ay  be  made  a  party  in  the  Bank- 
ruptcy Court,  and  may  be  required  to  hold  the  assets  of  the  bankruptcy  sub- 
ject to  the  order  of  the  District  Court  in  bankruptcy." 

Davis  V.  Bohle,  1  A.  B.  R.  415,  93  Fed.  335  (C.  C.  A.  Mo.,  affirming.  In  re 
Sievers,  1  A:  B.  R.  117,  91  Fed.  366) :  "Inasmuch  as  an  assignee  under  a  vol- 
untary deed  of  assignment  is  not  a  purchaser  for  value  of  the  assigned  prop- 
erty, but  is  merely  an  agent  or  trustee  of  the  assignor  and  his  creditors,  and 
holds  the  assigned  property  solely  for  their  benefit.  Congress,  when  it  pro- 
vided that  a  general  assignment  should  be  regarded  as  an  act  of  bankruptcy, 
did  not  deem  it  necessary  to  say  further,  and  in  so  many  words,  that  the  as- 
signed property  might  be  taken  from  the  custody  of  the  assignee  at  the  instance 
•of  creditors,  if  the  assignor  was  subsequently  adjudged  a  bankrupt." 

In  re  Francis-Valentine  Co.,  1-  A.  'b.  R.  535,  94  Fed.  793  (C.  C.  A.  Calif., 
affirming  3  A.  B.  R.  188) :  "In  the  present  case  the  sheriff  had  possession, 
not  in  opposition  to  the  right  of  the  bankrupt,  nor  in  antagonism  to  its  title, 
hut  his  possession  was  based  entirely  upon  the  assumption  that  the  title  was 
in  the  bankrupt.  Upon  the  adjudication  pi  bankruptcy  the  sheriff's  right  to 
the  possession  terminated,  for  the  writs  were  dissolved,  and  upon  the  ap- 
pointment of  a  trustee  in  bankruptcy  the  right  to  the  immediate  possession 
vested  in  the  latter.  There  was  no  question  of  conflicting  claims  to  be  adjudi- 
cated by  the  District  Court."  ' 

In  re  Kennedy,  5  A.  B.  R.  355,  105  Fed.  897  (C.  C.  A.  N.  Y.,  affirming  3  A. 
B.  R.  353,  and  itself  affirmed  in  9  A.  B.  R.  476,  188  U.  S.  486) :  "But,  under 
the  provisions  of  the  Bankrupt  Act,  the  judgment  and  the  levy  are  to  be  held 
null  and  void.  As  a  consequence,  the  goods  have  been  forcibly  removed, 
without  right,  from  the  bankrupt's  possession  by  Clark  and  the  sheriff,  'and  are 
still  to  be  considered  a  part  of  his  estate,  for  the  return  of  which  the  court 
(by  explicit  provision  in  the  section)  may  provide  summarily  by  order,  except 
that  the  title  of  a  bona  fide  purchaser  for  value  shall  not  be  interfered  with. 
It  makes  no  difference  whether  the  creditor  and  sheriff,  lyhose  only  title  rests 
■on  'null  and  void'  proceedings,  hold  the  goods  themselves,  or  the  money  which 
represents  them,  nor  whether,'  as  soon  as  the  sheriff  sells  under  execution, 
it  is  his  duty  to  turn  over  the  proceeds  to  the  judgment  creditor,  nor  whether 
under  the  law  of  New  York  the  sheriff  holds  the  proceeds  as  the  agent  of  the 
creditor,  nor  that  ordinarily  such  proceeds  would  be  the  property  of  the  judg- 
ment creditor.  They  cannot  be  his  property  in  this  case,  because  the  only 
proceedings  through  which  he  can  make  out  title  to  retain  their  possession 
are  such  as  the  bankruptcy  courts  must  hold  to  be  null  and  void. 

"A  further  objection  to  the  granting  of  the  order,  based  on  an  alleged  part- 
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nership  between  the  bankrupt,  and  a  person  who  put  some  money  in  the  busi- 
ness, is  sufficiently  discussed  in  the  opinion  of  the  district  judge." 

In  re  Tune,  8  A.  B.  R.  286,  115  Fed.  906  (D.  C.  Ala.) :  "When  the  only 
right  of  possession  by  a  State  court  of  attached  property  is  based  on  an  attach- 
ment lien,  which  is  annulled  by  the  adjudication  in  bankruptcy,  the  State  court 
loses  all  jurisdiction  of  the  rem,  which  is  transferred  into  the  exclusive  juris- 
diction of  the  court  of  bankruptcy.  There  is  no  longer  any  right  of  posses- 
sion in  the  officer  of  the  State  court,  who  then  holds  as  bailee  for  the  per- 
son rightfully  entitled  to  possession,  and.  becomes  a  trespasser  if  he  fails  to 
deliver    on   proper    demand." 

In  re  Chase,  10  A.  B.  R.  681,  124  Fed.  753  (C.  C.  A.  R.  I.):  "*  *  *  even 
if  assignments  were  strictly  void  as  such,  the  assignees,  until  the  intervention 
of  proceedings  in  bankruptcy,  would  stand  as  the  agents  of  the  assignors, 
coupled  with  possession;  and  so,  having  acted  innocently  in  their  behalf,  they 
would  become  entitled  as  such  agents  to  receive  their  disbursements  and  a 
reasonable  compensation,  and  to  hold  a  lien  therefor  on  the  property  in  their 
hands.  This  was  well  stated  by  Mr.  Justice  Brown,  then  a  district  judge,  in 
Hunter  v.  Bing  (D.  C.)  9  Fed.  277,  281,  where,  under  a  previous  statute  in 
bankruptcy,  he  said  that  the  respondent  in  that  case,  who  was  an  assignee  under 
a  common  law  assignment,  might  be  regarded  as  a  'factor  or  agent'  of  the 
assignor;  so  that  he  might- be  held  'as  having  done 'what  he  did  under  an  im- 
plied request  to  that  effect,  and  to  have  acquired  thereby  an  equitable  lien 
upon  the  property  in  his  possession  for  his  necessary  'services  and  disburse- 
ments therein,  which  should  be  respected  in  bankruptcy  so  far  as  they  have 
been  nece'ssary  and  beneficial  to  the  general  creditors,  or  such  as  the  assignee 
in  .bankruptcy  would  otherwise  have  incurred.'  Mr  Justice  Gray,  in  Bryan 
V.  Bernheimer,  181  U.  S.^188,  192,  193,  5  Ami  B.  R.  '623,  noticed  the  same  fact 
when  he  said  that  an  assignee  under  a  general  assignment  is,  not  one  for 
value,  but  simply  "an  agent'  for  the  distribution  of  the  proceeds  of  the  debtor's 
property    among   his    creditors. 

"Indeed,  this  proposition  of  agency  is  well  illustrated  by  the  fact  that, 
ordinarily,  common  law  assignments  contain  a  clause  expressly  making  the  as- 
signee the  agent  of  the  assignor;  but  this  clause,  of  course,  is  not  necessary, 
because,  if  the  assignment  becomes  ineffectual  as.  an  assignment  and  as  creating 
a  technical  trust,  the  agency  is  implied  by  law.  On  the  other  hand,  it  is  not 
to  be  inferred  that  the  assignor  and  the  assignee  are  at  liberty  to  create  the 
terms  of  this  agency  at  their  own  option.  From  the  time  the  assignor  de- 
clares his  insolvency  by  making  an  assignment,  his  property  must  be  held 
equitably  for  the  benefit  of  his  creditors,  and  he  can  do  nothing  which  will 
embarrass  or  prejudice  them  in  realizing  therefrom,  whether  the  result  is  that 
'they  are  administered  under  the  common  law  assignment  or  ultimately  go  into 
the  hands  of  a  trustee  in  bankruptcy.  Therefore,  in  no  event  can  he  impress 
on  them  a  lien  for  any  amount  of  compensation  arbitrarily  agreed  on.  Any- 
thing in  this  direction  beyond  what  would  be  reasonable  and  equitable  would 
be  contrary  to  the  policy  of  the  law,  and  would  be  declared  invalid  by  the 
court  having  jurisdiction  of  the  trust  if  the  assignment  is  worked  out  at  com- 
mon law,  or  by  the  court  in  bankruptcy  if  the  property  finally  comes  under 
its  control."  • 

§  1828.  But,  until  Liens  Nuliified,  Custodians  and  Court  Officers, 
"Adverse  Claimants." — But,  unless  the  legal  liens  are  millifiecl  that  is  to 
say,  until  adjudication  in  bankruptcy  takes  place,  such  custodians  and  court 
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officers  are  adverse  claimants,  representing  creditors  in  possession,  and  may 
not  be  proceeded  against  sumtnarily,  although,  on  subsequent  adjudication, 
they  may  thus  be  proceeded  against.®" 

In  re  Andre,  13  A.  B.  R.  133  (C.  C.  A.  N.  Y.) :  "The  attachment  was  process 
which  the  sheriff  was  bound  to  enforce  for  the  benefit  of  the  plaintiflF  in  the 
action,  and  though  it  would  be  dissolved  in  the  event  of  an  adjudication  of 
bankruptcy,  it  was  his  right  and  his  duty  to  retain  the  property  until  the  at- 
tachment should  be  dissolved,  and  even  then  until  by  competent  authority  he 
should  be  required  to  surrender  it.  Representing  the  party  who  had  obtained 
the  attachment,  and  as  an  officer  whose  duty  it  was  to  hold  and  dispose  of  the 
property  in  obedience  to  the  process,  he  was  in  possession  under  a  title  para- 
mount and  adverse  to  that  of  the  alleged  bankrupt  and  he  asserted  his  adverse 
title  upon  the  application  to  require  him  to  surrender  the  property  by  insisting 
that  the  application  should  be  made  to  the  court  that  had  issued  the  process 
and  by  setting  up  his  own  lien  for  poundage." 

Thus,  a  sheriff  holding  funds  under  an  attachment  and  claiming  a  lien 
thereon  for  his  poundage  has  been  held  an  adverse  claimant,  not  subject  to 
summary  order  before  adjudication.®  ^ 

But,  of  course,  where  the  proceeds  of  execution  sale  are  turned  over  to 
the  execution  creditor,  summary  process  will  not  lie,  since  the  lien  no  longer 
exists  and  the  creditor  has  become  an  adverse  claimant  in  possession.®^ 

§  1829.  Court  Officers  Holding  under  Nullified  Legal  Proceedings 
Subject  to  Summary  Order. — And  such  agent  or  person  in  possession, 
even  if  he  be  a  court  officer,  may  be  ordered  to  surrender  the  property  to 
the  trustee  in  bankruptcy,  without  the  necessity  of  a  plenary  suit :  a  simple 
motion  with  notice  upon  the  person,  or  upon  the  sheriff  or  other  officer, 
upon  the  receiver  or  assignee,  to  show  cause  why  he  should  not  be  ordered 
to  surrender  the  property,  being  all  that  is  necessary.®* 

§  1830.  Order  May  Not  Require  Surrende,r  of  More  than  Is  in  Of- 
ficer's Hands. — The  order  on  the  assignee,  receiver  or  other  court  officer 
cannot  require  him  to  turn  over  more  than  he  actually  has  in  his  pos- 
session. He  cannot  be  required,  on  summary  order,  to  make  good  disburse- 
ments he  already  has  made  under  the  assignment  or  levy  before  the  bank- 
ruptcy adjudication.®* 

60.  Mather  v.  Coe,  1  A.  B.  R.  504,  93  Fed.  333  (D.  C.  Ohio) ;  obiter,  in  Keegan 
V.  King,  3  A.  B.  R.-79,  84,  96  Fed.  758  (D.  C.  Ind.).     See  ante,  §  1663  and  §  1818. 

61.  In  re  Andre,  13  A.  B.  R.  132  (C.  C.  A.  N.  Y.). 

62.  In  re  Knickerbocker,  10  A.  B.  R.  383,  131  Fed.  1004  (D.  C.  N.  Y.). 
Also,  see  cases  cited  under  subject  of  "Annulment  of  Legal  Liens,"  under  § 

67  (f),  ante,  §  1461. 

63.  See,  "Assignee  May  Be  Ordered  Summarily  to  Surrender  the  Assets, ' 
ante,  §  1611.  „  ,         ,       ^ 

See,  "Bankruptcy  Court  May  Issue  Order  to  Surrender  the  Property  In- 
volved," ante,  §§  1794,  1795. 

64.  See,  ante,  "No  Summary  Order  as  to  Sums  Already  Disbursed, '  §  1613. 
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Procedure  on  Summary  Petitions. 

§  1831.  Procedure  on  Summary  Petitions,  in  General. — Summary- 
jurisdiction  over  bankrupts  and  agents  and  others  in  possession,  not  claim- 
ing adverse  interest,  is  exercised  without  the  usual  formalities  of  recog- 
nized actions  and  without  usual  rule  days,  but,  nevertheless,  must  be  on  due 
and  reasonable  notice  and  hearing,  without  impairment  of  constitutional 
rights. 

§  1832.  What  is  Summary  Process. — Summary  process  is  process, 
either  with  or  without  notice  to  the  party  affected,  not  made  in  accordance 
with  the  established  rule  days  of  regular  suits,  the  court  proceeding  usually 
by  order  and  not  by  judgment  and  execution.  The  process  may  be  either  by 
order  for  surrender  or  injunction,  or  by  notice  to  appear  and  set  up  rights 
or  be  debarred.83 

Inferentially,  Doroshow  v.  Ott,  14  A.  B.  R.  37,  134  Fed.  740  (C.  C.  A.  N. 
J.,  Gray,  J.):  "Summary  proceedings  by  the  bankrupt  court  for  the  determi- 
nation of  questions  of  title  against  adverse  claimants,  have  not  ordinarily 
been  countenanced  in  bankrupt  legislation,  and  the  courts  have  been  careful 
to  avoid  giving  sanction  to  such  proceedings  in  a  bankrupt  court,  as  would  de- 
prive outside  parties  and  adverse  claimants  of  their  'day  in  court  in  the  regu- 
lar way — that  is,  by  pleadings,  trial  and  judgment.'  " 

But  compare,  contra,  obiter,  In  re  Connolly,  3  A.  B.  R.  842,  100  Fed.  63C 
(Ref.  Pa.):  ".Another  objection  made  was  that  the  proceedings  deprived  the 
respondent  of  his  property  by  summary  process.  The  referee  cannot  find  that 
a  proceeding  by  petition  and  answer  is  a  summary  process,  A  petition  duly 
answered  and  followed  by  proof,  has  the  full  force  and  efifect  of  a  bill  in 
equity.  In  the  case  of  Milner  v.  Meek,  95  U.  S.  252,  24  L.  Ed.  444,  the  effect 
of  pleadings  by  petition  and  answer  in  a  bankrupt  suit  are  discussed.  Chief 
Justice  Waite,  in  giving  the  opinion  of  the  court,  states:  'The  pleading  filed 
by  the  assignee  was  appropriate  in  form  for  a  petition  in  the  bankrupt  suit, 
but  it  was  equally  good  in  substance  as  a  bill  in  equity.  It  contains  a  com- 
plete statement  of  the  cause  of  action  cognizable  in  equity,  and  a  sufficient 
prayer  for  relief.'     *     *     * 

"In  Stickney  v.  Wilt,  23  Wall.  150,  23  L.  Ed.  50,  the  petition  was  in  all  its 
essential  features  like  the  one  in  the  case'  above — Milner  v.  Meek.  It  was 
filed  by  an  assignee  in  bankruptcy  against  lien  creditors  entitled  as  of  the 
bankrupt  suit,  and  addressed  to  the  district  judge.  Like  that  in  the  case  above 
it  contained  no  formal  prayer  for  a  subpcena,  but  there  was  a  prayer  for 
relief     'The  petition  contained  every  requisite  of  a  good  bill  in  equity,  whether 

65.  And  compare  note,  Shutts  v.  Bank,  3  A.  B.  R.  505  (D.-C.  Ind.),  wherein  it 
is  apparently  contended  that  a  proceedings  before  a  referee  requiring  a  claimant 
to  appear  at  a  time  certain  and  set  up  his  rights  to  a  certain  fund  in  the  custody 
of  the  bankruptcy  court,  is  a  plenary  and  not  a  summary  proceeding. 

Compare,  inferentially,  Eyster  v.  Gaff.  91  U.  S.  525,  cited  in  Bardes  v.  Bank,  4 
A.  B.  R.  171,  174  U.  S.  524.  Also,  compare,  Boyd  v.  Glucklich,  8  A.  B.  R.  397, 
116  Fed.  131  (C.  C.  A.  Iowa).  Compare,  In  re  Rochford,  10  A.  B.  R.  611,  124 
Fed.  182  (C.  C.  A.  S.  Dak.). 


§   1833  SUMMARY  JURISDICTION.  1127 

the  pleadings  be  tested  by  the  statement  of  the  cause  of  action,  or  of  the 
charging  part  of  the  bill,  or  by  the  prayer  for  relief.'  Opinion  by  Cliflford,  J. 
"A  proceeding  is  summary  where  an  order  is  made  on  the  petition  alone,  as 
was  the  case  in  In  re  Abraham  (2  Am.  B.  R.  266),  35  C.  C.  A.  592,  93  Fed. 
767,  previously  cited;  but  where  an  answer  to  a  petition  is  fled,  and  probf 
taken,  respondent  is  not  deprived  of  any  right  that  he  would  have  had  if  more 
formal  proceedings  by  bill  of  equity  had  been  instituted."  It  must  be  noted 
in  this  case  however  that  the  court  had  jurisdiction  over  the  rem  as  well  as  by 
consent,  and  so  summary  proceedings  were  proper. 

Compare,  impliedly.  In  re  Steuer,  5  A.  B.  R.  213,  104  Fed.  976  (D.  C.  Mass.): 
"It  remains  to  consider  if,  under  the  form  of  a  petition  in  bankruptcy,  the  de- 
fendants' rights  have  been  protected  as  substantially  as  if  the  suit  had  been 
plenary.  In  order  that  proceedings  to  recover  property  may  be  validly  com- 
menced by  petition  in  bankruptcy,  the  petition  must,  as  was  suggested  in  Mil- 
ner  z,.  Meek,  95  U.  S.  252,  257,  24  L.  Ed.  444,  contain  a  comjilete  statement 
of  the  cause  of  action,  and  a  sufficient  prayer  for  relief.  Upon  such  a  petition 
process  must  be  issued,  and  the  parties  must  be  given  full  opportunity  to 
'  present  evidence  and  arguments  in  their  own  behalf.  In  other  words,  though 
the  formal  requisites  of  a  bill  in  equity  may  be  wanting,  yet  the  substantial 
requisites  of  equitable  justice  must  be  complied  with  as  fully  in  a  petition  in 
bankruptcy  as  in  a  bill  in  equity.  An  injunction  should  not  issue  ex  parte, 
unless  in  case  of  necessity.  An  order  to  show  cause  should  precede  the 
issuance  unless  the  petitoner  shows  that  delay  will  work  irreparable  injury. 
In  this  case  it  appears  that  all  substantial  requirements  were  met.  Originally, 
it  is  true,  an.  injunction  was  issued  ex  parte,  but  that  may  have  been  done  be- 
cause the  referee  deemed  that  irreparable  injury  would  be  wrought  by  delay. 
In  any  event,  that  preliminary  injunction  is  not  now  in  question.  All  parties 
were  given  full  opportunity  to  introduce  evidence  and  present  arguments,  and 
they  seem  to  have  availed  themselves   of  the  opportunity.'' 

Compare,  In  re  McMahon,  17  A.  B.  R.  534,  147  Fed.  685  (C.  C.  A.  Ohio): 
"The  proceeding  to  which  the  petitioner  McMahon  was  made  a  party  was 
not  a  summary  one  in  the  strict  sense  of  that  term.  It  did  not  differ  in  any 
essential  from  that  sustained  in  Whitney  v.  Wenman.  Nominally  an  applica- 
tion for  an  order  to  sell  property  of  the  bankrupt  in  possession  of  the  as- 
signee, it  was  in  its  essence  a  petition  to  bring  in  persons  asserting  liens  for 
the  purpose  of  determining  the  rights  of  such  persons,  and  to  sell  the  property 
free  from  all  liens.  The  defendants  were  made  such  by  subpoena,  and  re- 
quired to  appear  and  answer  or  defend.  It  was  .in  substance  a  plenary  suit. 
In  Whitney' f.  Wenman,  the  court  said  of  the  jurisdiction  to  determine  claims 
to  or  upon  the  property  of  the  bankrupt  in  possession  of  the  trustee  under  § 
2,  clause  7,  that  it  did  not  perceive  'that  it  makes  any  diflference  that  the  juris- 
diction is  not  sought  to  be  asserted  in  a  summary  proceeding,  but  resort  is  had 
to  an  action  in  the  nature  of  a  plenary  suit,  wherein  the  parties  can  be  fully 
heard  after  the  due  course  of  equitable  procedure.'" 

§  1833.   Summary  Orders  to  Surrender  Assets  Not  New  Function. 

—It  is  no  new  function  for  courts  of  equity  to  require  surrender  of  property 
by  bankrupts  and  others  not  claiming  adversely :  courts  of  equity  have  al- 
v^ays  had  the  power .^^ 

66.  In  re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C.  A.  Tex.).  Impliedly,  In 
re  Rosser,  4  A.  B.  R.  156,  101  Fed.  653  (C.  C.  A.  Mo.). 
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In  re  Cotton  Co,  14  A.  B.  R.  197  (D.  C.  Ark.):  "These  provisions  in  the 
Bankruptcy  Act,  authorizing  courts  of  bankruptcy  to  enforce  obedience  to  their 
orders  by  puni.shment  as  for  contempt  are  neither  novel  nor  unusual.  They 
were  included  in  every  Bankruptcy  Act,  and  similar  provisions  have  been 
enacted  by  almost  every  State  in  the  Union,  including  the  State  of  Arkansas. 
In  proceedings  supplemental  t,o  or  in  aid  of  executions,  courts  are  authorized 
by  these  statutes  to  enforce  the  surrender  of  assets  subject  to  execution,  and 
for  this  purpose  may  commit  to  jail  any  person  refusing  to  comply  with  such 
order.'' 

§  1834.  Right  of  Trial  by  Jury  Not  Violated  Thereby.— The  right 
of  trial  by  jury  is  not  violated  by  summary  process. 

Ripon  Knitting  Wks.  v.  Schreiver,  4  A.  B.  R.  300,  101  Fed.  810  (D.  C.  Wash.) : 
"As  a  court  of  bankruptcy,  this  court  is  a  special  tribunal,  and  when  a  case 
proceeds  according  to  the  usual  practice  in  courts  of  bankruptcy  a  party  against 
whom  a  decision  is  rendered  has  no  more  right  to  complain  of  being  deprived 
of  his  rights  without  due  process  of  law  than  have  parties  against  whom  judg-  ■ 
ments   are   rendered   in    equity   or   admiralty    cases." 

§  1835.  Bankrupt  Ordered  to  Execute  Necessary  Papers. — The 

bankrupt  may  be  ordered  to  execute  assignments,  applications  and  other 
papers  necessary  to  obtain  possession  or  titfe. 

O'dell  V.  Boyden,  17  A.  B.  R.  759,  150  Fed.  731  (C.  C.  A.  Ohio):  "Only 
through  a  court  of  equity  can  the  pecuniary  value  of  such  an  asset  be  realized 
to  creditors  or  assignees.  Only  by  decree  in  personam  compelling  the  bank- 
rupt member,  can  such  a  transfer  of  membership  be  effectuated  as  will  put 
the  buyer  in  the  place  of  Henrotin  as  a  member.  Over  him  for  that  purpose 
the  bankrupt  court  has  exclusive  control,  and,  in  this  sense,  also,  may  it  be 
said,  that  the  'seat'  or  'membership'  was  in  custodia  legis  when  the  trustee 
sought  the  aid  of  the  court  to  adjudicate  the  claims  and  liens  asserted  by 
O'Dell." 

Obiter,  In  re  Granite  City  Bk.,  14  A.  B.  R.  407,  137  Fed.  818  (C.  C.  A.  Iowa). 
"As  to  property  without  the  domain  of  the  National  Act,  §  7,  strbd.  5,  requires 
the  bankrupt  to  execute  transfers  thereof  to  the  trustee  in  bankruptcy." 

§   1836.  Referee  Has  Jurisdiction  to  Make   Summary  Order. — 

The  referee  has  jurisdiction  to  make  the  summary  order  both  on  bank- 
rupts,®^ and  on  others. 

In  re  Miller,  5  A.  B.  R.  184,  105  Fed.  57  (D.  C.  Iowa) :  "Under  the  rule  laid 
down  in  this  case  it  is  clear  that  the  referee,  upon  whom  is  imposed  the  duty 
of  collection  through  the  trustee  the  property  of  the  estate,  had  the  right  to 
enter  an  order  directing  the  bankrupt  to  surrender  to  the  trustee  any  money 
or  property  which  the  referee  found  to  be  in  possession  or  under  the  control 
of  the  bankrupt,  opportunity  having  been  givea  to  the  bankrupt  to  be  heard 
upon  the  question;  and  upon  the  refusal  or  neglect  of  the  bankrupt  to  obey 
the  order  thus  made  the  referee  had  the  .right  to  enter  upon  the  record  the 

68.  In  re  Oliver,  2  A.  B.  R.  783  (D.  C.  Calif.) ;  inpliedly,  In  re  Davis,  9  A.  B. 
R.  670  (D.  C.  Tex.);  impliedly,  In  re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C. 
A.  Tex.);  In  re  Rosser,  4  A.  B.  R.  153,  10-1  Fed.  563  (C.  C.  A.  Mo.);  impliedly.  In 
re  Tudor,  2  A.  B.  R.  808,  96  Fed.  942  (D.  C.  Colo.). 


§    1837  SUMMARY  JURISDICTION. 


1129 


fact  that  the  bankrupt  had  refused  obedience  and  therefore  was  in   contempt 
of  the  court." 

In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.) :  "The  jurisdiction  of 
the  referee  to  entertain  the  hearing  in  question  and  to  enter  the  order  thereon 
is  undoubted." 

Thus,  the  referee  has  like  jurisdiction  on  agents  and  others  not  holding 
adversely.^  8 

Mueller  v.  Nugent,  7  A.  B.  R.  224;  184  U.  S.  1  (reversing  5  A.  B.'R.  176  and 
affirming  4  A.  B.  R.  747):  "It  is  now  said  that  the  only  power  the  referee  has 
to  direct  the  taking  possession  of  property  is  given  by  subsection  3  of  §  38a, 
providing  that  the  referee  may  exercise  the  powers  of  the  judge  in  that  respect 
on  a  certificate  of  the,  clerk  that  the  judge  is  absent  or  unable  to  act.  But 
that  provision  seems  to  refer  only  to  the  seizure  of  property  by  the  marshal 
or  a  receiver  prior  to  adjudication  and  the  qualification  of  the  trustee  as  pro- 
vided by  §  2,  §  3e,  and  §  69,  and  it  is  at  all  events  inapplicable  here. 

"We  think  the  referee  has  the  power  to  act  in  the  first  instance  in  matters 
such  as  this,  when  the  case  has  been  referred,  and  in  aid  of  the  court  of  bank- 
ruptcy, and  exercises  in  such  cases  'much  of  the  judicial  authority  of  that 
court.'  " 

In  re  Kane,  12  A.  B.  R.  445,  131  Fed.  386  (D.  C.  N.  Y.).:  "If  it  be  clearly  a 
nullity,  the  referee  has  jiirisdiction,  and  may  by  summary  process  require  the 
surrender  of  the  property  so  withheld  to  the  trustee  in  bankruptcy." 

And  the  referee  has  jurisdiction  to  make  such  summary  order,  even 
though  it  be  an  order  upon  a'^  court  officer.'^" 

The  lack  of  power  in  the  referee  to  enjoin  courts  or  officers,''^  is  evidently 
construed  not  to  be  the  same  as  lack  of  power  to  order  the  summary  de- 
livery of  property  by  such  officer.''^ 

§  1837.  Written  Petition  Requisite. — A  written  petition  must  be  filed, 
making  specific  claim  to  certain  described  property  in  the  possession  or  con- 

69.  In  re  Scherber,  12  A.  B.  R.  618,  131  Fed.  121  (D.  C.  Mass.);  In  re  Alphin 
&  Lake  Cotton  Co.,  12  A.  B.  R.  654,  131  Fed.  824  (D.  C.  Ark.);  impliedly.  In  re 
Feldser,  14  A.  B.  R.  216,  134  Fed.  307  (D.  C.  Penn.). 

Impliedly,  In  re  Northrop,  1  A.  B.  R.  427  (Ref.  N.  Y.),  where  the  referee 
was  field  to  have  even  power  to  issue  injunctions  upon  court  officers.  This 
decision,  however,  in  thus  holding,  goes  too  far.  Instance,  In  re  Cole,  14  A.  B. 
R.  389  (D.  C.  Me.,  affirmed  in  i6  A.  B.  R.  303,  ,144  Fed.  392).  But  compare, 
Smith  V.  Belford,  5  A.  B.  R.  294,  106  Fed.  658  (C.  C.  A.  Ohio). 

70.  Impliedly,  upon  the  facts.  In  re  Geiser,  12  A.  B.  R.  308  (D.  C.  Mont.); 
inferentially.  In  re  Huddleston,  1  A.  B.  R.  573  (Ref.  Ala.). 

Compare,  however.  Smith  v.  Belford,  5  A.  B.  R.  294,  106  Fed.  658  (C.  C.  A. 
Ohio,  affirming  the  doctrine  of  In  re  Nugent,  5  A.  B.  R.  176,  afterwards  re- 
versed in  Mueller  v.  Nugent,- 184  U.  S.  1). 

Inferentially,  In  re  Thompson,  11  A.  B.  R.  719,  128  Fed.  575  (C.  C.  A.  N.  Y.), 
in  which  case  the  Circuit  Court  of  Appeals  sustained  a  referee's  summary  order 
on  an  assignee  who  had  voluntarily  appeared  in  the  first  instance  and  later 
claimed  to  be  an  adverse  party  as  to  certain  items. 

Compare,  also,  as  to  the  point  that  the  takmg  of  property  out  of  one's  pos- 
session and  the  restraining  such  one's  use  of  it  are  but  different  acts  of  the 
exercise  of  the  same  jurisdiction,  In  re  Ward,  5  A.  B.  R.  215,  104  Fed.  985  (D. 

C.  Mass.). 

71.  See  ante,  "Functions  of  Referees."  §§  539,  540,  et  seq. 

72.  Contra,  In  re  Ward,  5  A.  B.  R.  315,  104  Fed.  985  (D.  C.  Mass.). 
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trol  of  the  bankrupt,  agent,  or  other  party  and  it  must  be  so  framed  as  to 
fairly  apprise  such  party  of  what  he  is  expected  to  meet; 
Thus,  as  to  the  bankruptJ^ 

Inferentially,  Boyd  v.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A. 
Iowa):  "No  petition  had  been  filed  by  the  trustee  claiming' that  the  bankrupt 
had  money  or  property  in  his  possession  or  under  his  control  which  he  should 
turn  over  to*  the  trustee.'' 

In  re  Las.ch,  12  A.  B.  R.  158  (gef.  Penn.):  "*  *  *  ^  distinct  issue  must 
be  raised  upon  petition  and  answer  and  testimony  must  be  taken  thereunder." 

Thus,  as  to  a  court  officer. 

Obiter  and  inferentially,  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R.  426, 
184  U.  S.  18:  "Nor  in  this  matter  was  any  petition  by  the  trustee,  or  by  any 
other  person,  filed  against  Comingor  to  recover  these  sums,  and  the  orders 
were  entered  by  the  referee  on  the  record  as  it  stood,  so  that  there  was  no 
pretense  whatever  of  a  plenary  suit  in  that  court,  in  form  or  in  substance. 

"The  proceeding  was   purely  summary." 

But  the  description  of  the  property  need  be  no  more  particular  than  the 
nature  of  the  case  permits  of. 

Ripon  Knitting  Works  •z'.  Schreiber,  4  A.  B.  R.  303,  101  Fed.  810  (D.  C. 
Wash.) :  "The  principles  of  reason  and  justice  do  not  exact  of  those  who  have 
incurred  losses  by  extending  credit  to  a  dishonest  merchant  the  impossible 
thing  of  tracing  the  proceeds  of  merchandise  which  he  has  handled  before 
compelling  him  to  surrender  money  in  his  possession  which  rightfully  should 
be  applied  to  the  payment  of  their  accounts.  In  this  case  it  is  impossible  for 
the  trustee  6r  the  creditors  to  identify  the  pieces  of  money  which-  have  come 
to  the  bankrupt's  hands,  or  to  identify  or  describe  the  particular  pairs  of  shoes- 
which  were  sold  for  money  which  the  bankrupt  now  conceals;  and,  being  im- 
possible, it  is  unnecessary." 

The  petition  must  be  filed  in  the  trustee's  name.'* 

In  re  Rothschild,  5  A.  B.  R.  587  (D.  C.  Ga.):  "The  nature  of  the  proceed- 
ings does  not  change  the  rule.  All  proceedings  must  be  brought  by  or  against 
the  trustee,  except  such  proceedings  as  affect  one  individual  creditor  or  one 
class  of  creditors  only." 

§  1838.  Reasonable  Notice  on  Respondent,  Requisite. — Reasonable 

notice  must  be  served  on  the  bankrupt  or  other  party  upon  whom  the  order 
is  requested,  so  that  he  may  have  reasonable  tirrie  to  prepare  for  his  de- 
fensc's 

73.  In  re  Pearson,  2  A.  B.  R.  819,  95  Fed.  425  (Ref.,  Penn.) ;  inferentially,  In 
re  Oliver,  2  A.  B.  R.  783  (D.  C.  Calif.);  impliedly.  In  re  Schachter,  9  A.  B.  R. 
499  (D.  C.  Ga.).  ^    , 

74.  In  re  Carter,  1  N.  B.  N.  163  (Ref.);  In  re  Pearson,  2  A.  B.  R.  819,  95  Fed. 
425  (Ref.  Penn.).  See  ante,  "After  Trustee  Elected,  All  Objections,  etc.,  to  Be 
by  Him  or  in  His  Name,"  §  824;  post,  "All  Proceedings  to  Be  Taken  in  Trus- 
tee's Name,"  §  2827.      . 

75.  In  re  Pearson,  2  A.  B.  R.  819,  95  Fed.  425  (Ref.  Penn.);  In  re  Mdler,  5 
A  B.  R  184,  105  Fed.  57  (D.  C.  Iowa);  In  re  Oliver,  2  A.  B.  R.  783,  96  Fed.  85 
(D  C.  Calif.);  In  re  Schachter,  9  A.  B.  R.  499  (D.  C.  Ga.).  Impliedly,  In  re 
DeGottardi,  7  A.  B.  R.  728,  114  Fed.  328  (D.  C.  Calif.). 
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In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  562  (C.  C.  A.  Mo.,  reversing  3  A.  B. 
R.  746) :     "A  more  serious  question  is  presented  by  the  contention  of  the  bank- 
rupt, that  the  proceedings  in  the  court  below  did  not  give  him  such  a  notice 
of,  and  such  an  opportunity  to  be  heard  upon,  the  propriety  of  the  order  for 
the  payment  of  his  money  as  constitute  due  process  of  law.     Chancellor  Kent 
says:    'The  better  and  larger  definition  of  "due  process  of  law"  is  that  it  means 
law  in  its.  regular  administration  through  courts  of  justice.'     2  Kent,   Comm. 
13.    While  it  is  perhaps  impossible,  and  is  certainly  unwise,  to  attempt  to  give 
a  concise  and  comprehensive  definition  of  the  terms  'due  process  of  law'  and 
'law  of  the  land,'  it  is   certain  that  notice  to  the  party  to  be  affected  of  the 
claim  against  him,  and  an  opportunity  to  be  heard  upon  it,  are  essential  ele- 
ments of  every  proceeding  in  a  court  of  justice  which  can  be  said  to  constitute 
due   process    of    law    or  to  be  in   accord  with    the  law   of  the  land.     'Perhaps, 
no   definition,'  says  Judge   Cooley,   'is  more  often   quoted   than  that  given   by 
Mr.  Webster  in  the  Dartmouth  College  Case:     "By  'law  of  the  land'  is  most 
clearly  intended  the  general  law;  a  law  which  hears  before  it  condemns,  which 
proceeds   upon   inquiry  and  renders  judgment   only  after   t^rial.     The   meaning 
is  that  every  citizen  shall  hold  his  life,  liberty,  property  and  immunities  under 
the  protection  of  the  general  rules  which  govern  society." '     Cooley,  Const.  Lim. 
431.      The   basic   principle   of   English   jurisprudence   is    that   no    man   shall    be- 
deprived  of  life,  liberty  or  property  without  due  process  of  law,  without  a  course 
of  legal  proceedings  according  to  those  rules  and  forms  which  have  been  estab- 
lished for  the  protection  of  private  rights.     Such  a  course  must  be  appropriate 
to  the  case  and  just  to  the  party  affected.     It  must  give  him  notice  of  the  charge 
or   claim  against  him,   and  an   opportunity  to  be  heard  respecting  the  justice 
of  the  order   or  judgment  sought.     The  notice  must  be  such  that  he  may  be 
advised  from  it  of  the  nature  of  the  claim  against  him,  and  of  the  relief  sought 
from  the  court  if  the  claim  is  sustained.     And  the  opportunity  to  be  heard  must 
'be  such, that  he  may,  if  he  chooses,  cross-examine  the  witnesses  produced  to- 
sustain  the  claim,  and  produce  witnesses  to  refute  it,  if  a  question  of  fact  is 
in  issue,  and,  if  a  question  of  law  is  presented,  the  opportunity  to  be  heard  must 
be-  such  that  his  counsel  may,  if  they  desire,  argue  the  justice  and  propriety,  of 
the  judgment   or  order  proposed.     Judicial  orders   or  judgments   affecting  the 
lives  or  property  of  citizens  in  the  absence  of  such  a  notice  and  opportunity  to 
the  party  affected  are  violative  of  the  fundamental  principles  of  our  laws,  and 
cannot  be  sustained.     *     *     *     Under  the  principle  to  which  reference  has  been 
made,  he  was  entitled  to  a  citation  or  notice  of  a  hearing  upon  this  claim  and 
of  the  proposed  order  before  it  was  made.     *     *     *     No  order  to  show  cause 
why  he  should  not  pay  it  was  made  or  served  upon  him  before  the  absolute 
order  for  its  payment  was  presented  to  him.     No  opportunity  was  afforded  him 
to  be  heard  upon  the   questions  it  presents.     He  was  cited  to  appear  and  be 
examined  under  §  21  of  the  Bankrupt  Act,  and  his  testimony  and  that  of  various 
other  witnesses  were  taken  before  the  referee  upon  that  citation,  but  no  notice 
was   served  upon   him   that  the   claim,   which   culminated  in   the   order  for   the 
payment-  of  the  $2,500,  was  made  or  was  in  issue  at  that  examination,  or  that 
.  the  testimony  there  elicited  was  taken  for  the  purpose  of  establishing  that  claim, 
and  no  opportunity  was  presented  to  him  to  produce  witnesses  in  his  defense 
or  to  be  heard  upon  the  issues  of  fact  or  of  law  which  the  issue  of  the  order 
involved.     Such   a  proceeding  lacks   every  element  of  due  process   of  law.     It 
contains  no  notice  to  the  party  affected  of  the  claim  against  him,  or  of  .the  pro- 
"  posed  action  upon  it,  no   opportunity  to   contest  the   questions   of  fact  which 
it  presents  by  the  cross-examination  of  the  claimant's  witnesses  or  the  presenta- 
tion of  his  own,  and  no  chance  to  be  heard  upon  the  questions  of  law  which 
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It  involves.    It  considers  witliout  notice,  condemns  without  hearing,  and  renders 
judgment  without  trial." 

Boyd\t;.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa):     "Dispatch 
in  judicial  proceedings  is  commendable  but  in  proceedings  involving  the  liberty 
of  a  citizen,  he  has  a  right  not  only  to  be  informed  of  the  precise  claim  against 
him,  but,  after  receiving  that  information,  he  has  a  right  to  a  reasonable  time 
to  prepare  his  answer  and  present  his  proofs,  and,  lastly,  to  be  heard  by,  counsel 
on  the  law  and  facts   of  the  case.     While  proceedings  in  bankruptcy  may  be 
summary,  they  should  not  be  too  summary;  in  other  words,  they  should  not  be 
so  summary  as  to  deprive  the  bankrupt  of  those  fundamental  rights  and  priv- 
ileges that  belong  to  every  citizen,  among  which  are  the  right  to  be  advised  of 
the  demand  made  upon  him,  and  the  right,  after  being  so  advised,  to  have  a 
reasonable  time  to  prepare  his  defense  and  produce  his  witnesses.     The  Bank- 
rupt Act  does  not  do  away  with  these  rights,  and  no  citizen  forfeits  them  by 
being  adjudged  a  bankrupt.     The  Bankrupt  Act  contemplates  that  proceedings 
in  bankruptcy  shall  go  forward  with  all  reasonable   dispatch   compatible  with 
the   due   and   orderly   administration    of  justice   and   a   proper   regard   for   the 
fundamental  rights  of  the  citizen.    Construing  the  proceedings  before  the  referee 
as  we  do,  we  think  they  were  too  summary  in  their  character,  and  that  it  was 
against   this   summary  proceeding  the  bankrupt  asked   to  be  heard,  and  that 
there  was  not  accorded  to  him,  and  not  intended  to  be  accorded  to  him,  by 
the  referee,  a  reasonable  time  to  answer  the  trustee's  application,  or  to  be  fur- 
ther examined  or  to  introduce  evidence  after  being  advised  of  the  specific  claims 
made  against  him  by  the  trustee.     The  referee  did  not  advise  him  that  he  had 
these  rights,  and  the  record  does  not  show  that  he  waived  them,  or  intended 
to  do  so.     As  we  construe  the  record,  this  case  is  not,  in  this  respect,  different 
from  that  of  In  re  Rosser,  4  Am.  B.  R.  153,  41  C.  C.  A.  497,  101  Fed.  563.     It 
is  true  that  in  that  case  the  referee  made  the  order  based  on  the  bankrupt's 
general  examination  in  his  absence,  but  it  is  manifest  from  the  opinion  in  the 
case  that  if  the  order  had  been  made,  as  it  was  in  this  case,  at  the  conclusion 
of  a  long  and  desultory  examination,  and  the  bankrupt  heard  only  in  a  vain 
protest  against  such  summary  action,  the  result  would  have  been  the  same." 

Thus,  notice  must  be  served  on  an  assignee  from  whom  surrender  is  de- 
mandedJ® 

§  1839.  Due  Hearing  Requisite. — Due  hearing  must  be  had,  and  rea- 
sonable opportunity  therefor  is  requisite.'^'^ 

Boyd  V.  Glucklich,  8  A.  B.  R.  397,  116  Fed.  140  (C.  C.  A.  Iowa):  "The  al- 
leged contempt  in  this  case  was  not  committed  in  the  presence  of  the  court, 
and  is  therefore  what  the  law  denominates  a  'constructive  contempt.'  It  is  a 
criminal  offense  for  which  the  punishment  may  be  imprisonment  without  limit 
of  duration,  and  one  charged  with  it  has  the  same  inalienable  right  to  be  heard 
in  his  defense  that  he  would  if  charged  with  murder  or  any  other  criirte.  In 
Ex  parte  Robinson,  19  Wall.  505 — a  proceeding  to  punish  for  contempt— the 
Supreme  Court  said: 

"  'There  may  be  cases,  undoubtedly,  of  such  gross  and  outrageous  conduct  in 
open  court  on  the  part  of  the  attorney  as  to  justify  very  summary,  proceedings 

76.   Smith  v.  Belford,  5  A.  B.  R.  394,  106  Fed.  658  (C.  C.  A.  Ohio). 

77  In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  563  (C.  C.  A.  Mo  ) ;  In  re  Pefson, 
3  A  B  R  819,  95  Fed.  435  (Ref.  Penn.).  Obiter,,  Ripon  Knittmg  Wks.  v. 
Schreiber,  4  A.  B.  R.  399,  101  Fed.  810  (D.  C.  Wash.). 
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for  his  suspension  or  removal  from  office;  but  even  then  he  should  be  heard 
before  he  is  condemned.  The  principle  that  there  must  be  citation  before  hear- 
ing, and  hearing  or  opportunity  of  being  heard  before  judgment,  is  essential 
to  the  security  of  all  private  rights.  Without  its  observance,  no  one  would  be 
safe  from  oppression  wherever  power  may  be  lodged.' 

"And  this  was  said  in  a  case  where  the  alleged  contempt  was  committed  in 
the  presence  of  the  court." 

Thus,  a  party's  own  testimony  taken  on  general  examination,  whether  re- 
duced to  writing  or  verbally  testified  to,  is  admissible  (but  admissible 
only),  in.  proceedings  directed  against  the  particular  bankrupt  or  witness 
who  has  given  the  testimony  and  against  whom  relief  is  sought.'' ^  This 
rule  applies  to  the  'officers  of  a  bankrupt  corporation.'^^ 

But  the  testimony  of  other  witnesses,  although  taken  on  general  examina-' 
tion,  is  not  admissible  against  the  bankrupt  or  other  witness;*"  except  so 
far,  of  course,  as  any  witness  may  be  confronted  with  former  contradictory 
statements  for  the  purpose  of  discrediting  him. 

In  re  Alphin  &  Lake  Cotton  Co.,  13  A.  B.  R.  655,  131  Fed.  824  (D.  C.  Ark): 
"But  does  this  rule  apply  to  the  deposition  of  Smith  (a  third  party)  *  *  * 
We  are  therefore  called  upon  to  determine  whether  the  testimony  of  a  person 
other  than  the  bankrupt,  or,  in  case  of  a  bankrupt  corporation,  not  an  officer 
or  member  thereof,  taken  and  reduced  to  writing  under  the  provisions  of  §  21a 
of  the"  Bankruptcy  Act,  before  any  proceedings  to  require  the  parties  against 
whom  the  testimony  is  to  be  used  to  show  cause  had  been  instituted,  is  ad- 
missible as  evidence  in  a  proceeding  of  this  kind  against  the  bankrupt,  or,  if 
the  bankrupt  is  a  corporation,  against  its  officers.-  *  *  *  As  a  gfeneral  rule, 
depositions  of  witnesses  taken  in  a  former  suit  pending  between  one  of  the  par- 
ties and  a  party  other  than  the  opponent  in  the  last-tried  action,  cannot  be  read 
in  evidence  at  the  trial  of  the  latter  suit,  even  if  there  has  been  cross-examina- 
tion, nor,  for  that  matter,  if  the  parties  to  both  actions  were  the  same,  but 
the  issues  involved  or  objects  sought  to  be  attained  in  the  two  suits  were  dif- 
ferent— especially  if  the  witness  was  competent  to  testify  in  the  last  action, 
and  could  have  been  used  by  the  party  as  such.'' 

The  bankrupt,  or  other  party  proceeded  against,  may  introduce  evidence 
in  his  own  behalf.*^ 

It  often  occurs,  that,  during  the  midst  or  at  the  end  of  a  general  ex'amina- 

78.  See  ante,  "Discovery  of  Assets,"  §  1555.  In  re  Alphin  &  Lake  Cotton  Co., 
12  A.  B.  R.  653,  131  Fed.  824  (D.  C.  Ark.,  affirmed  by  C.  C.  A.,  14  A.  B.  R); 
In  re  Wiessen  Bros.,  14  A.  B.  R.  347,  135  Fed.  442  (D.  C.  Penn.);  analogously. 
In  re  Dow,  5  A.  B.  R.  400,  105  Fed.  889  (D.  C.  Iowa);  analogously.  In  re  Gay- 
lord,  7  A.  B.  R.  1,  111  Fed.  717  (C.  C.  A.  N.  Y.,  affirming  5  A.  B.  R.  410), 

79.  In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  653,  131  Fed.  824  (D.  C. 
Ark  ) 

80.  'See  ante,  "Discovery  of  Assets,"  §  1555.  In  re  Wiesen  Bros.,  14  A.  B  R. 
347  135  Fed.  442  (D.  C.  Penn.).  Contra,  In  re  Wilcox,  6  A.  B.  R.  362,  102  Fed. 
628' (C  C.  A.  N.  Y.,  reversed  on  rehearing;  see  14  A.  B.  R.  347);  contra  In  re 
Cooke,  5  A.  B.  R.  434,  109  Fed.  631  (D.  C.  N.  Y.,  following  In  re  Wilcox,  6 
A  B  R  362) ;  inferentially,.  contra.  In  re  Leinweber,  12  A.  B.  R.  175,  128  Fed.. 
641   (D.   C.  Conn.);  ififerentially,  contra.  In  re  Adler,  12  A.  B.   R.  19,  129   Fed. 

502  (D.  C.  Tenn.).  -     .    ,  •  ,,       t  a/t-h 

81  In  re  Lasch,  12  A.  B.  R.  158  (Ref.  Penn.);  mferentially,  In  re  Miller,  5 
A.  B.  R.  184",  105  Fed.  57  (D.  C.  Iowa);  Boyd  v.  Glucklich,  8  A.  B.  R.  397,  116 
Fed.  140  (C.  C.  A.  Iowa). 
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tion  of  the  bankrupt,  and  especially  when  some  particularly  flagrant  and 
incredible  statement,  or  some  telling  admission  has  been  made  by  the  bank- 
rupt in  his  testimony,  the  trustee's  attorney  arises  in  indignation  and  de- 
mands that  the  court  issue  a  peremptory  order  upon  the  bankrupt  to  turn 
over  to  the  trustee  at  once  the  certain  property  then  under  discussion.  This 
must  not  be  done,  however. 

§  1840.  Courts  Proceed  with  Great  Caution  in  Granting  Summary 
Orders. — Courts  exercise  this  power  of  ordering  the  turning  over  of  prop- 
erty with  the  greatest  caution,  lest  the  imprisonment  for  contempt  which 
would  follow  a  failure  to  comply  with  an  order  to  turn  over  property  might 
,  rather  amount  to  imprisonment  for  debt. 

Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (D.  C.  Ga.) :  "While  bankruptcy 
courts  are  invested  with  power,  as  we  have  already  shown,  to  require  bankrupts 
to'  surrender  their  property  and  to  enforce  obedience  to  the  order  by  attach- 
ment for  contempt,  yet  'the  power  is  far-reaching  and  drastic  and  should  be 
exercised  with  cautious  discretion.'  Indeed,  it  may  be  said  that  it  should  never 
be  exercised,  except  in  a  plain  case,  and  always  with  a  due  regard  to  the  con- 
stitutional rights  of  the  citizen.  In  this  immediate  connection  the  apt  words 
of  Mr.  Justice  Bradley  may  be  appropriately  employed:  'It  is  the  duty  of  the 
courts  to  be  watchful  for  the  constitutional  rights  of  the  citizen  and  against 
any  stealthy  encroachments  thereon.  Their  motto  should  be  "Obsta  prin- 
cipiis,'  "  Boyd  v.  U.  S.,  116  U.  S.  635.  It  is  objected,  however,  that  the  failure 
of  courts  to  exercise  with  a  firm  hand  the  power  to  punish  by  contempt  pro-, 
ceedings,  designing  and  unscrupulous  bankrupts  would  practically  deprive  the 
law  of  its  efficacy  and  convert  it  into  a  mere  shield  for  the  protection  of  dis- 
honest debtors.  In  doubtful  cases  the  power  should  not  be  exerted;  and  in  view 
of  the  stringent  provisions  of  law  punishing  fraudulent  conduct  and  other  forms 
of  dishonesty  on  the  part  of  the  bankrupt,  the  objection  is  untenable.  The 
original  act  not  only  contains  ample  provisions  for  the  punishment  of  the  bank- 
rupt in  the  regular  mode  of  trial  by  jury,  for  false  swearing  and  for  the  fraud- 
ulent disposition  of  assets  (§  29),  but  §  14,  as  amended  by  the  act  of  February 
5,  1903,  renders  it  extremely  difficult,  if  not  impossible,  for  the  contumacious  or 
dishonest  bankrupt  to  secure  a  discharge  from  his  indebtedness." 

No  person  may  be  imprisoned  for  debt  on  process  issued  from  the  courts 
of  the  United  States  in  a  State  whose  laws  prohibit  imprisonment  for  debt.^^ 
Imprisonment  for  debt  in  most  States  has  been  abolished,  and,  at  any  rate, 
is  conceded  to  be  contrary  to  our  policy,  and  courts  will  be  exceedingly 
careful  that  an  order  upon  a  debtor  to  turn  over  assets  does  not  degenerate 
into  an  order  to  pay  when  the  debtor  has  not  the  means  to  pay-,  which  would 
result  in  nothing  less  than  imprisonment  for  debt  were  the  order  to  be  fol- 
lowed by  commitment  for  contempt.^^ 

82.   U.  S.  Rev.  Stats.,  §  990;  In  re  Blanche  Page,  16  Blatchf.  l,Fed.  Cas.,  No. 
1,524;  Mfg.   Co.  V.  Fox,  20  Fed.  409. 

■  83.  In  re  McCormick,  3  A.  B.  R.  340,  97  Fed.  566  (D.  C.  N.  Y.);  Sinsheimer 
V.  Simonson,  5  A.  B.  R.  546,  107  Fed.  898  (C.  C.  A.  Ky.),  affirmed  sub  nom. 
Louisv.  Trust  Co.  v.  Comingor,  7  A.  B.  R.  421,  184  U.  S.  18;  impliedly,  In  re 
Adler,  12  A.  B.  R.  21,  129  Fed.  502  (D.  C.  Tenn.) ;  In  re  Ogles,  2  A.  B.  R.  514 
(Ref.  Tenn.).  Compare,  to  same  eflfect.  In  re  Purvine,  2  A.  B.  R.  787,  96  Fed. 
192  rC.  C.  A.  Tex.). 
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Boyd  V.  Glurklich,  8  A.  B.  R.  393,  116  Fed.  140  (C.  C.  A.  Iowa) :  "A  court 
of, bankruptcy  cannot  sentence  a  bankrupt  to  imprisonment  for  debt,  any  more 
than  any  other  court  of  the  United  States  can  do  that  thing;  and  what  it  can- 
not do  directly  it  cannot  do  by  indirection,  .under  another  name.  It  cannot, 
therefore,  lawfully  order  a  bankrupt  to  deliver  to  the  trustee  money  or  property 
he  has  not  got  in  his  possession  or  under  his  control,  and  imprison  him  if  he 
does  not  comply  with  the  order.  Plainly,  that  would  be  imprisonment  for  debt, 
and  the  order  is  not  relieved  of  that  illegal  and  odious  quality  by  calling  it 
'imprisonment  for  contempt'  The  court  that  makes  such  an  order  is  in  con- 
tempt of  the  law  and  constitution,  and  not  the  bankrupt  in  contempt  of  the 
court." 

Compare,  to  same  effect.  Trust  Co.  v.  Wallis,  11  A.  B.  R.  364,  126  Fed.  464 
(C.  C.  A.  Pa.):  "An  order  made  under  such  circumstances  would  be  as  absurd 
as  it  is  incons'stent  with  the  principle  of  individual  liberty." 

§  1841.  Punishment  for  Disobedience  of  Summary  Order,  Not  Im- 
prisonment for  Debt. — But  such  punishment  for  contempt  does  not  vio- 
late the  principles  against  imprisonment  for  debt.®* 

'  In  re  Rosser,  4  A.  B.  R.  157,  158,  101  Fed.  562  (C.  C.  A.  Mo.):  "The  con- 
tention that  the  commitment  of  a  contumacious  bankrupt  to  jail  until  he  com- 
plies with  such  an  order  constitutes  imprisonment  for  debt,  and  is  prohibited 
by  the  constitution  of  Missouri,  is  untenable.  Such  an  order  is  not  an  order 
for  the  payment  of  a  debt.  All  the  property  of  the  bankrupt  estate  is  placed 
in  custodia  legis  by  the  adjudication  in  bankruptcy.  Every  part  of  the  estate 
belongs  to  the  court,  and  vests  in  the  trustee  when  appointed,  and  the  bankrupt 
and  tvery  other  party  who  has  the  possession  or  control  of  any  part  of  it  holds 
that  part  as  the  agent  and  trustee  of  the  court  and  its  officer.  The  money  or 
the  property  of  the  estate  which  a  bankrupt  thus  holds  is  not  a  debt  which  he 
owes  to  the  court  or  to  the  trustee,  but  it  is  the  money  or  property  of  the  court  or 
of  the  trustee,  which  it  is  alike  the  duty  of  the  court,  of  the  referee,  and  of  the 
bankrupt  to  place  in  the  hands  of  the  trustee  in  bankruptcy  for  distribution  to 
the  creditors  pursuant  to  the  provisions  of  the  bankrupt  law.  An  order  for  the 
payment  of  money  or  the  delivery  of  property,  which  is  a  part  of  the  estate 
in  bankruptcy,  and  which  is  in  the  control  and  possession  of  the  party  directed 
to  pay  or  deliver  it,  at  the  time  of  the  making  of  the  order,  is  not  an  order 
for  the  payment  of  a  debt,  and  a  commitment  to  jail  until  such  order  is  com- 
plied with  is  not  imprisonment  for  debt,  under  section  16,  article  2,  of  the  con- 
stitution of  Missouri,  and  section  8954  of  the  Revised  Statutes  of  that  State." 

Schweer  v.  Brown,  12  A.  B.  R.  178,  130  Fed.  328  (C.  C.  Ark.,  affirmed  in  12 
A  B.  R.  673,  195  U.  S.  171) :  "The  first  contention  of  the  bankrupt  is  that  the 
enforcement  of  the  order  of  the  District  Court  would  constitute  imprisonment 
for  debt,  and  would  therefore  be  in  contravention  of  the  provision  of  the  Con- 
stitution of  Arkansas  (Const.,  art.  3,  §  16)  that  no  person  shall  be  imprisoned 
for  debt  in  any  civil  action  on  mesne  or  final  process  unless  in  case  of  fraud. 
This  is  no  longer  a  debatable  question.  Assuming  the  correctness  of  the  find- 
ing of  the  referee  and  of  the  District  Court  that  the  bankrupt  had  in  his  pos- 

84.  In  re  Anderson,  4  A.  B.  R.  640,  103  Fed.  854  (D.  C.  S.  C,  reversed,  on 
other  grounds,  McGahan  v.  Anderson,  \  A.  B;  R.  64,  113  Fed.  115).  Also,  see 
Rioon  Knitting  Works  v.  Schreiber,  i  A.  B.  R.  299,  101  Fed.' 810  (D.  C.  Wash.). 
Compare,  inferentially.  In  re  Cotton  Co.,  14  A.  B.  R.  194,  134  Fed.  477  (D.  C. 
Ark.X- 
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session  property  belonging  to  his  estate  in  bankruptcy,  his  obligation  to  comply 
with  the  order  of  the  court  by  surrendering  it  to  the  trustee  is  not  the  obliga- 
tion to  pay  a  debt.  The  adjudication  in  bankruptcy  operated  to  transfer  to  the 
trustee  the  title  to  all  of  the  prop.erty  of  the  bankrupt  which  was  subject  to  dis- 
tribution among  his  creditors.  His  obligation  and  his  duty  to  surrender  to  the 
trustee  property  in  his  possession  which  belongs  to  the  trustee,  and  not  to  him, 
cannot  be  converted  into  a  debt,  at  his  option,  by  his  mere  refusal  to  comply 
with  the  order  of  the  court." 

In  re  Schlessinger,  4  A.  B.  R.  361,  97  Fed.  930  (C.  C.  A.  N.  Y.,  affirming  3  A. 
B.  R  342):  "The  answer  to  this  objection  is  that  the  order  was  not  for  the 
payment  of  a  debt,  but  for  the  delivery  by  the  bankrupt  of  the  assets  of  his  es- 
tate to  his  trustee  in  bankruptcy.  He  was  not  indebted  to  the  trustee.  The 
money  was  a  part  of  his  assets  and  estate,  which  had,  by  operation  of  law, 
beconie  vested  in  the  trustee;  and,  while  the  order  in  this  class  of  cases  is  for 
the  delivery  of  the  bankrupt's  property  to  the  trustee,  it  is  in  no  proper  sense 
a  judgment  or  decree  for  the  payment  of  a  debt.  If  the  enforcement  of  an  order 
for  the  delivery  to  the  trustee  in  bankruptcy  of  the  assets  of  an  estate  which 
had  been  converted  into  money  could  not  be  had  except  by  an  execution,  the 
power  of  a  bankruptcy  court  would  be  minimized,  and  the  assets  of  estates  in 
bankruptcy  would  be  subject  to  great  reduction." 

Samel  v.  Dodd,  16  A.  B.  R.  167,  143  Fed.  68  (Q  C.  A.  Ga.) :  "The  order  to  pay 
over  money  or  to  surrender  other  property  as  the  case  may  be,  in  the  possession, 
of  the  bankrupt  and  forming  part  of  his  estate,  is  not  an  order  for  the  payment 
of  a  debt,  but  an  order  for  the  surrender  of  assets  placed  in  custodia  legis  by 
the  adjudication;  and  his  commitment  upon  refusing  to  comply  with'  the  order 
is  not  imprisonment  for  debt." 

Imprisonment  for  contempt  for  failing  to  surrender  property  found 
CO  be  in  one's  possession  is  not  imprisonment  for  debt.  The  party- 
proceeded  against  may  be  punished  by  commitment  for  contempt  of  court  in 
thus  disposing  of  assets  which,  by  law,  he  was  required  to  hold  for  cred- 
itors, but  that  is  different  from  committing  him  for  failure  to  turn  them 
over.  He  should  not  be  committed  for  contempt  of  court  in  failing  to  obey 
an  order  he  no  longer  is  able  to  obey,  no  matter  how  great  may  be  his  cul- 
pability in  thus  rendering  himself  incapable  of  complying  with  the  order. 
This  distinction  is  of  importance,  for  his  commitment  in  the  one  instance 
would  probably  be  until  he  turned  over  the  assets,  no  matter  how  long  he 
might  be  in  arriving  at  the  point  of  surrender,  whilst  in  the  other  instance 
the  court  would  fix,  probably,  a  definite  period  for  the  commitment. 

The  court,  in  In  re  Taylor,  7  A.  B.  R.  410,  114  Fed.  607  (D.  C.  Colo.), 
released  a  bankrupt  who  had  been  committed  for  failure  to  obey  an  order 
to  turn  over  assets,  after  he  had  been  imprisoned  for  a  month,  becoming 
convinced  evidently  that  whilst  the  bankrupt  ought  to  have  assets  he  did  not 
in  fact  have  them,  the  court  saying : 

"In  a  proceeding  of  this  kind  the  court  is  not  authorized  to  imprison  a  bank- 
rupt indefinitely,  especially  when  it  is  not  certainly  known  that  he  has  the  money 
which  he  is  called  upon  to  surrender,  and  upon  the  ground  that  the  bankrupt 
has  been  kept  a  sufficient  time,  probably,  to  induce  him  to  surrender  the  money 
if  he  has  it.     I  suppose  he  must  now  be  discharged.     In  making  such  an  order 
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I  would  not  have  it  understood  that  I  am  at  all  convinced  that  he  has  not  this 
money  in  some  place  of  coi1cealment."8S 

The  language  of  the  Court  just  quoted  would  seem  to  indicate  an  in- 
correct conception  of  the  rule.  The  court  should  not  have  ordered  the  im- 
prisonment in  the  first  place  when  it  was  not  certainly  known  that  the  bank- 
rupt had  the  money. 

§  1842.  Clear,  Certain,  Convincing  or  Satisfactory  Proof,  or  Proof 
beyond  Reasonable  Doubt,  Requisite.— The  evidence  must,  therefore, 
show  with  certainty  and  to  the  satisfaction  of  the  court,  and,  perhaps,  even 
beyond  a  reasonable  doubt,  that  the  bankrupt  does  still  possess  the  means 
of  complying  with  the  order.  Thus,  the  proof  must  at  least  be  satisfying 
and  certain.*® 

Compare,  analogously,  similar  rule  as  to  punishment  for  contempt  for  failure 
,to  obey  order,  In  re  Levy  &  Co.,  15  A.  B.  R.  169,  143  Fed.  443  (C.  C.  A.): 
"We  are  not  unmindful  of  the  general  rule  that  the  power  to  imprison  for  con- 
tempt in  such  cases  should  be  exercised  with  great  caution  and  only  upon  proof 
which  establishes  the  facts  found  beyond  a  reasonable  doubt,  or  which  must, 
in  any  event,  be  clear  and  convincing.  But  we  are  satisfied  that  upon  the  facts 
herein  a  jury  would  necessarily  find  the  fact  of  possession  or  control  upon  an 
admitted  receipt  of  goods  and  repeated  'refusals  to  explain  or  account  for  their 
disappearance.  The  question  of  the  power  and  duty  of  the  court  in  such  cases 
has  been  so  often  passed  upon  that  it  is  unnecessary  to  discuss  it  in  this  con- 
nection." 

Samel  v.  Dodd,  16  A.  B.  R.  167,  143  Fed.  68  (C.  C.  A.  Ga.):  "In  such  cases 
the  order  to"  deliver  should  be  based  upon  clear  and  convincing  proof  that  the 
.party  charged  has  possession  and  control  of  the  property,  since  the  penalty  of 
disobedience  is  imprisonment  for  contempt.  The  order  operates  in  personam, 
upon  the  person  of  the  offender,  by  requiring  him  to  do  the  thing  commanded 
upon  pain  of  punishment  for  refusal;  and  such  an  order  is  erroneous,  as  matter 
of  law,  unless  it  plainly  and  affirmatively  appear  from  the  record  that  he  has 
the  power  to  comply  with  its  requirements.  If,  having  the  property,  he  fail 
to  surrender  it  in  obedience  to  the  order  of  the  court,  he  voluntarily  submits 
himself  to  the  consequences.'' 

Indeed,"  the  almost  overwhelming  number  of  the  decisions  have  laid  down 
the  rule  (although  not  in  cases  where  the  distinction  has  been  sought  to  be 
made,  and  in  many  instances  in  cases  of  contempt  rather  than  of  summary 
orders  to  surrender  assets)  that  the  court  must  be  satisfied  "beyond  a  rea- 

85.  Also,  see  In  re  Tudor,  4  A.  B.  R.  78,  100  Fed.  796  (D.  C.  Colo.). 

86.  In  re  Purvine,  2  A,  B.  R.  787,  96  Fed.  193  (C.  C.  A.  Tex.);  In  re  Alphin 
&  Lake  Cotton  Co.,  13  A.  B.  R.  653,  131  Fed.  834  (D.  C.  Ark.);  quaere,  Scheer 
V.  Brown,  13  A.  B.  R.  178,  130  Fed.  328  (C.  C.  A.  Ark.,  affirmed  by  Sup.  Ct.,  13 
A.  B.  R.  674,  195  U.  S.  171) ;  In  re  DeGottardi,  7  A.  B.  R.  733,  114  Fed.  338  (D. 
C.  Calif.);  In  re  Gilroy  &  Bloomfield,  14  A.  B.  R.  627,  140  Fed.  733  (D.  C.  N. 
y.);  [1867]  In  re  Salkey,  31  Fed.  Cases,  No.  12,253,  11  N.  B.  Reg.  423. 

To  same  effect.  In  re  Sax,  15  A.  B.  R.  455  (D.  C.  Penn.). 

Compare,  In  re  Taylor,  7  A.  B.  R.  410  (D.  C.  Colo.), -where  the  court  says 
"a  bankrupt  cannot  be  imprisoned  indefinitely"  (should  not  be  imprisoned  at 
all)  "when  it  is  not  certainly  known  that  he  has  the  money  he  is  called  upon  to 
surrender." 

1  Rem  B— 72 
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sonable  doubt"  upon  this  point  or  that  the  evidence  must  be  "practically  in- 
contestible."*'' 

In  re  Feldser,  14  A.  B.  R.  216,  134  Fed.  307  (D.  C.  Pa.):  "It  i,s  necessary 
that  it  should  be,  as  stated  by  the  referee,  found  beyond  a  reasonable  doubt 
that  the  person  against  whom  the  order  is  made  has  the  funds  or  property  in 
his  possession  or  control." 

In  re  W alder,  16  A.  B.  R.  41  (D.  C.  Conn.):  "If  the  order  shall  be  affirmed, 
and  the  bankrupt  shall  fail  to  comply  with  its  terms,  contempt  proceedings  will 
naturally  follow,  and  no  good  purpose  would  be  served  by  adopting  a  lower  order 
of  proof  now  than  will  be  required  when  action  shall  be  taken  in  the  next  step." 

Ripon  Knitting  Works  v.  Schreiber,  4  A.  B.  R.  399,  101  Fed.  810-(D.  C.  Wash., 
affirmed,  on  review,  in  104  Fed.  1006):  "His  answer  is  not  conclusive,  but.  the 
rule  in  such  cases  requires  that  the  denial  be  overcome  by  evidence  proving  be- 
yond a  reasonable  doubt  that  the  bankrupt  actually  has  the  present  possession 
or  control  of  money,  or  that  any  alleged  transfer  Or  other  disposition  of  it  is  a 
mere  subterfuge  which  doeis  not  prevent  him  from    producing  it." 

In  re  Adler,  12  A.  B.  R.  19,  129  Bed.  502  (D.  C.  Tenn.):  "The  court  has  no 
doubt  of  the  power  of  the  court,  where  it  reasonably  appears  that  the  bank- 
rupt has  the  money  in  his  possession  or  under  his  control,  to  compel  him  to  pay 
it  over;  but  that  fact  must  appear  by  something  more  substantial  than 
mere  presumptions  or  inferences  taken  from  such  circumstances  as  those  which 
have  been  proven  in  this  case.  To  invoke  that  power  requires  something  like 
incontestible  proof  as  against  the  bankrupt's  denial  that  he  has  the  money.  The 
:fact  that  he  accounts  falsely  for  his  dissipation  of  the  money,  the  fact  that  he 
does  not  satisfactorily  disclose  his  uses  of  it,  the  fact  that  he  evades  the  exhi- 
bition of  his  conduct  in  the  premises,  may  indicate  that  he  has  defrauded  his 
creditors,  that  he  has  dealt  falsely  with  them,  that  he  has  egregiously  perjured 
himself  and  foresworn  the  truth,  and  may  invoke  other  remedies  under  the 
statute;  but  not  this  of  a  peremptory  order  to  pay  the  money  to  the  trustee,. 
and  punishment  by  contempt  for  a  failure  to  do  so.  That  remedy  applies  only 
to  a  fund  which  can  be  designated  and  traced  into  his  possession,  so  that  it  is, 
in  a  legal  sense,  a  tangible  fund  on  which  the  court  can  lay  its  hands;  and  it 
cannot  be  made  to  apply  to  some  intangible  money  supposed  to  be  kept  in  his 
possession  which  he  can  be  forced  to  pay  by  raising-  or  procuring  the  money  to 
meet  the  orders  of  ine  court.  No  doubt  many  bankrupts  could  be  made,  under 
the  coercion  of  imprisoi.ment,  to  find  the  money  with  which  to  meet  such 
a  demand;  but  the  law  does  not  proceed  upon  the  theory  of  thus  eompellin.s; 
a  bankrupt  to  pay  his  creditors  that  which  he  owes  them.  It  would  be  in  sub- 
stance and  in  fact  a  mere  revival  of  the  discarded  remedy  of  imprisonment  for 
debt.  Therefore,  unless  the  court  can  see  that  the  bankrupt  is  in  possession  of 
the  money,  and  withholding  it  wrongfully,  it  will  not  make  such  an  order  as 
that  which  is  applied  for  in  this  case.  The  bankrupt  may  be  indicted  under  the 
criminal  features  of  the  act,  his  discharge  may  be  refused,  he  may  be  compelled 
by  contempt  proceedings  to  answer  questions  which  he.  evades  and  refuses  to  an- 
swer, and  to  disclose  the  rights  of  action  that  may  belong  to  the  trustee  bj 
reason  of  his  dealings  with  others;     and  thus  in  many  ways  he  may  be  com- 

87.  In  re  Rosser,  4- A.  B.  R.  153,  101  Fed.  562  (C.  C.  A.  Mo.);  inferentially, 
In  re  Leinweber,  12  A.  B.  R.  175  (D.  C.  Conn.);  In  re  Anderson,  4  A.  B.  R. 
640,  103  Fed.  854  (D.  C,  reversed,  on  other  grounds,  in  McGahan  v.  Anderson 
7  A.  B.  R.  64,  113  Fed.  115);  In. re  Friedman,  2  A.  B.  R.  301  (Ref.  N.  Y.);  TrusI 
Co.  V.  Wallis,  11  A.  B.  R.  360,  126  Fed.  464  (C.  C.  A.  Penn.).  Compare  same 
rule,  contempt  proceedings  for  failure  to  surrender  assets.  In  re  Switzer,  15  A. 
B.  R.  470  (D.  C.  S.  C). 
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pelled  to  give  the  fullest  statement  of  his  aiiairs;  but,  no  matter  how  fraud- 
ulent his  conduct  may  be,  the  creditors  cannot  resort  to  this  method  of  com- 
pelling him  to  pay  his  debts,  when  there  is  not  sufficient  proof  that  he  is  con- 
cealing money  or  other  property  in  actual  possession  or  control." 

Boyd  V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa):  "And  it 
must  be  made  to  appear  by  evidence  which  leaves  no  reasonable  doubt  in  the 
mind  of  the  court  on  the  subject.  Evidence  which  is  merely  persuasive  will  not 
suffice." 

In  re  Goldfarb  Bros.,  12  A.  B.  R.  389,  131  Fed.  643  (D.  C.  Ga.) :  "The  evidence 
in  such  a  proceeding  should  satisfy  the  court  beyond  a  reasonable  doubt  that 
the  bankrupt  has  the  money  or  goods  in  his  possession  and  control,  and  is  able 
to  turn  them  over  when  so  ordered.     *     *      * 

"While  the  evidence  in  the  case  at  bar  showed  very  strong  probability,  and 
•even  more  than  a  probability,  that  the  bankrupts  in  this  case  have  not  dealt 
fairly  with  their  creditors  or  with  the  trustee,  it  is  not,  to  my  mind,  sufficientlj"- 
definite  and  convincing  to  justify  me  in  saying  from  this  evidence  that  they 
are  withholding  any  definite  amount,  or  anything  like  an  approximate  amount 
of  money  or  goods  from  the  trustee.  Certainly  it  fails  to  show  with  any  degree 
of  satisfaction,  that  they  have  withheld  the  amount  found  by  the  referee  as 
in  their  hands.  If  there  was  evidence  in  the  record  to  show  with  some  definite- 
ness  the  amount  of  stock  on  hand  in  the  bankrupts'  stores  on  the  first  of  June, 
1903,  and  any  evidence  to  show  the  amount  of  goods  sold  by  them  for  cash 
which  they  did  not  deposit  in  bank;  how  much  of  this  money  was  paid  out, 
or  if  not  paid  out,  with  some  degree  of  certainty,  how  much  was  retained,  data 
would  then  be  had  from  which  to  make  some  fair  calculation.  But  in  the  ab- 
sence' of  this,  I  do  not  think  that  any  one  can  take  this  evidence,  and  this 
entire  record,  and  say  that  the  bankrupts  have  any  amount  of  goods  or  money, 
fixing  it  even  approximately,  in  their  hands,  which  has  not  been  turned  over  to 
the  trustee.'' 

In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.):  "An  order  requiring 
the  bankrupt  to  turn  over  money  or  property  withheld  from  the  trustee,  when 
the  bankrupt  denies  possession  or  control,  can  be  so  enforced  only  on  indubita- 
ble testimony  which  establishes  either  the  fact  of  his  present  possession,  or 
that  a  purported  transfer  or  disposition  is  a  mere  subterfuge,  by  which  the 
property  manifestly  remains  within  his  control,  and  can  be  produced  by  him. 
And  in  a  proceeding  of  this  nature  the  order  is  sustainable  only  to  the  extent 
the  testimony  so  establishes  the  fact  of  actual  possession  or  control  with  all 
reasonable  doubt  resolved  in  favor  of  the  bankrupt." 

The  better  rule  on  reason  would  seem  to  be  that  the  proof  need  not  be 
beyond  a  reasonable  doubt;  that,  because  imprisonment  for  contempt  may 
be  the  punishment  for  failure  to  comply  with  the  order,  does  not  make  the 
proceedings  criminal,  and  the  rules  of  evidence  of  criminal  cases  do  not 
apply.^* 

In  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R.  197,  134  Fed.  477  (D.  C.  Ark): 
"On  behalf  of  the  respondent  it  is  urged  that,  to  warrant  a  finding  against 
respondent,  the  evidence  must  be  beyond  a  reasonable  doubt;  that  in  view  of 
the  fact  that,  if  an  order  is  made  requiring  the  respondent  to  pay  over  money, 

88.  Compare,  to  similar  effect.  Moody  v.  Cole,  17  A.  B.  R.  818  (D.  C.  Me.). 
But  compare,  In  re  Walder,  16  A.  B.  R.  42  (D.  C.  Conn.),  quoted  supra,  §  1843. 
And  compare,  In  re  Lasch,  12  A.  B.  R.  158  (D.  C.  Penn.),  where  it  is  held  to  be 
"in  the  nature  of  a  criminal  proceeding." 
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and  he  fails  to  comply  with  it,  he  will  be  imprisoned  for  contempt  of  court,  it 
is  urged  that  the  proceedings  must  be  treated  as  a  criminal  proceeding,  and 
be  governed  by  the  same  rules.  This  court  cannot  assent  to  this  proposition. 
If  the  fact  that  a  failure  to  comply  with  the  order  of  the  court  may  result  in 
imprisonment  of  the  respondent  for  contempt  makes  it  a  criminal  case,  many 
proceedings,  and  especially  proceedings  in  courts  of  equity,  would  have  to  be 
treated  as  criminal  proceedings.  The  failure  on  the  part  of  a  defendant  to  exe- 
cute a  conveyance  decreed  by  a  court  of  equity  in  a  proceeding  for  specific 
performance  may  be  enforced  by  imprisonment  as  for  contempt.  Refusal  to  an- 
swer interrogatories  in  a  bill  of  discovery,  refusal  to  pay  alimony  in  a  divorce 
suit,  disobedience  to  a  writ  of  mandamus,  or  violation  of  an  injunction  may  re- 
sult in  such  punishment;  but  no  one  will  contend  that  for  this  reason  such 
proceedings  are  in  the  nature  of  criminal  actions.  The  punishment  for  contempt 
in  bankruptcy  proceedings  is  simply  for  disobedience  of  the  judgment  of  the 
court  after  it  is  found  that  the  respondent  has  money  or  property  belonging 
to  the  bankrupt  estate  in  his  possession  or  under  his  control,  and,  although  able 
to  comply  with  the  order  of  the  court,  willfully  refuses  to  do  so.  These  pro- 
visions in  the  Bankruptcy  Act,  authorizing  courts  of  bankruptcy  to  enforce 
obedience  to  their  orders  by  punishment  as  for  contempt  are  neither  novel  nor 
unusual.  They  were  included  in  every  Bankruptcy  Act,  and  similar  provisions 
have  been  enacted  by  almost  every  State  in  the  Union,  including  the  State  of 
Arkansas.  In  proceedings  supplemental  to  or  in  aid  of  executions,  courts  are 
authorized  by  these  statutes  to  enforce  the  surrender  of  assets  subject  to  exe- 
cution, and  for  this  purpose  may  commit  to  jail  any  person  refusing  to  comply 
with  such  order.  In  this  State,  section  3312,  Kirby's  Dig.  St.  Ark.,  contains 
such  a  provision.  And  by  sections  61  and  62,  Kirby's  Dig.,  probate  courts  are 
authorized  to  enforce  their  orders  for  the  surrender  of  property  belonging  to 
the  estate  of  a  deceased  person  by  attachment.  These  statutes  have  been  uni- 
formly sustained  as  civil  proceedings." 

In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  392  (C.  C.  A.  Me.):  "The  issue  whether 
an  order  should  run  against  a  bankrupt,  requiring  the  bankrupt  to  make  pay- 
ment to  the  trustee,  is  purely  of  a  civil  character:  and  therefore  that  part  of 
the  order  before  us  which  directed  payment  may  be  supported  by  a  mere  pre- 
ponderance of  the  evidence,  presumptions  or  inferences." 

However,  the  court  should  not  make  the  order  unless,  on  the  same  evi- 
dence, if  the  order  be  disobeyed,  the  court  would  punish  for  contempt.** 

§  1843.  Bankrupt's  Sworn  Denial,  Not  Conclusive. — The  bankrupt's 
sworn  denial  is  not  conclusive.*" 

Obiter,  In  re  Goldfarb,  12  A.  B.  R.  386,  131  Fed.  643  (D.  C.  Ga.) :  "It  will 
not  do,  of  course,  to  say  that  the  mere  denial  of  the  bankrupt  that  he  has  any 

89.  In  re  Walder,  16  A.  B.  R.  42  (D.  C.  Conn.),  quoted  supra,  this  paragraph, 
In  re  Ogles,  2  A.  B.  R.  514  (Ref.  Tenn.). 

But  compare,  inferentially  contra,  In  re  Hausman,  10  A.  B.  R.  64,  121  Fed. 
984  (C.  C.  A.  N.  Y.),  where  the  inference  is  given  that  the  matter  of  present 
possession  may  be  relitigated  upon  the  contempt  proceedings. 

Compare,  also.  In  re  Mayer,  3  A.  B.  R.  534,  98  Fed.  839  (D.  C.  N.  Y.). 

But  that  the  proceedings  for  order  of  surrender  differ  in  character  from  those 
for  contempt,  see  In  re  Davison,  16  A.  B.  R.  338,  143  Fed.  673  (D.  C.  R.  I.); 
In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  392  (C.  C.  A.  Me.). 

90.  In  re  Schlesinger,  3  A.  B.  R.  342,  97  Fed.  930  (D.  C.  N.  Y.,  on  review,  4 
A  B.  R.  361,  102  Fed.  117);  In  re  McCormick,  3  A.  B.  R.  340,  97  Fed.  566  (D. 
C   N    Y  ) ;  Schweer  v.  Brown,  12  A.  B.  R.  178,  130  Fed.  328  (C.  C.  A.  Ark.,  af- 
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money  or  effects  in  his  possession  should  be  sufficient  to  exonerate  him  from 
a  charge  of  this  kind." 

In  re  .Schachter,  9  A.  B.  R.  497  (D.  C.  Ga.):  "Otherwise  the  court  would  be 
powerless,  in  the  face  of  the  bankrupt's  oath,  to  require  the  production  of  prop- 
erty, however  conclusive  might  be  the  evidence  that  such  property  was  in  his 
possession  or  control." 

§  1844.  But  Almost  Incontestible  Evidence  Requisite  to  Overcome 

It. — But  it  requires  sometliing  like  incontestable  evidence,  or  evidence  be- 
yond a  reasonable  doubt,  to  overcome  the  denial. ^^ 

Trust  Co.  V.  Wallis,  11  A.  B.  R.  360,  126  Fed.  464  (C.  C.  A.  Pa.):  "If  the 
bankrupt  denies  that  he  has  possession  or  control  of  the  property,  or,  if  a  third 
person  in  possession  thereof  claims  to  hold  it,  not  as  the  agent  or  representa- 
tive of  the  bankrupt,  but  by  title  adverse  to  him,  and  there  is  no  evidence  to 
indisputably  show  that  such  denial  or  claim  is  false  or  fraudulent,  and  that  the 
case  is  one  of  simple  concealment  or  refusal  on  the  part  of  the  bankrupt,  or 
the  one  in  possession,  to  deliver  up  the  property  as  ordered,  it  would  be  an  un- 
warranted stretch  of  power  on  the  part  of  the  court  to  resort  to  summary  pro- 
ceedings for  contempt  for  the  enforcement  of  its  order." 

In  re  Adler,  13  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.) :  "To  invoke  that 
power  requires  something  like  incontestible  proof  as  against  the  bankrupt's 
sworn  denial  tiiat  he  has  the  money.'' 

Samel  v.  Dodd,  16  A.  B.  R.  170,  142  Fed.  68  (C.  C.  A.  Ga.,  concurring  opin- 
ion) :  "It  follows  unquestionably  that  an  order  imprisoning  a  bankrupt  for  con- 
tempt for  failure  to  obey  a  decree  to  pay  money  or  surrender  goods  into  court 
is  erroneous  as  matter  of  law,  where  the  bankrupt  by  sworn  answer  denies  that 
he  has  the  money  or  the  goods,  and  it  does  not  appear  clearly  and  affirmatively 
from  the  record,  notwithstanding  his  denials,  that  he  has  the  power  to  comply 
with  the  decree.  The  bankrupt  is  at  least  entitled  to  that  much  protection,  if, 
indeed,  the  courts  are  to  refuse  to  follow  the  wise  rule  of  the  common  law  which 
makes  the  sworn  denials  of  the  answer  sufficient  defense  to  the  contempt  pro- 
ceedings, leaving  the  question  of  the  truth  of  the  answer  to  be  contested'  in  a 
prosecution  for  perjury.    *    *    * 

"The  bankrupts,  in  their  answers,  have  sworn  that  they  have  not  in  their  pos- 
session or  under  their  control  the  money  or  goods  involved  in  this  proceeding. 
It  seems  to  me  that  any  evidence  that  conclusively  showed  they  presently  had 
in  possession  and  control  either  the  money  or  the  goods  would 'necessarily  show 
where  the  same  was  kept  or  deposited,  so  that  it  could  be  reached  by  the  proc- 
ess of  the  bankruptcy  court,  or  of  some  court  in  a  suit  by  the  trustee.  But 
however  that  may  be,  the  record  in  this  cause,  taken  as  a  whole,  fails  to  show 

firmed  in  12  A.  B.  R.  673,  195  U.  S.  171) ;  Ripon  Knitting  Works  v.  Schreiber,  4 
A  B  R  299,  101  Fed.  810  (D.  C.  Wash.);  [1867]  In  re  Salkey,  21  Fed.  XIases, 
No.  12,263;  In  re  Gerstel,  10  A.  B.  R.  411,  123  Fed.  166  (D.  C.  Ills.);  In  re  Kane, 
12  A.  B.  R.  445,  131  Fed.  386  (D.  C.  N.  Y.);  In  re  Rosser,  2  A  B  R.  746,  96 
Fed  192  (D.  C.  Mo.,  on  review,  4  A.  B.  R.  153,  101  Fed.  563,  C.  C.  A.  Mo.);  In 
re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C.  A.  Tex.);  In  re  Epstein,  15  A.  B, 
R.  711  (D.  C.  Penn.);  analogously  (contempt),  obiter.  Moody  v.  Cole,  17  A. 
B    R   818  (D.  C.  Me.).  '  ^    ,  ,^ 

91.  In  re  Ripon  Knitting  Wks.  v.  Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (D. 
C.  Wash.);  In  re  Friedman,  2  A.  B.  R.  301  (Ref.  N.  Y.) ;  In  re  Mayer,  3  A.  B 
R  533  98  Fed  839  (D.  C.  Wis.);  inferentially.  In  re  Gilroy  &  Bloomheld,  i4 
a'  B  R  627,  140  Fed.  733  (D.  C.  N.  Y.);  analogously  (contempt  for  failure  to 
obey' order),  Moody  v.  Cole,  17  A.  B.  R.  818  (D.  C.  Me.). 
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that  the  bankrupts  had  in  their  possession  at  the  date  of  the  order  committing, 
them  for  contempt  either  the  money  or  the  goods  referred  to.  If  the  bank- 
rupts have  sworn  falsely  in  their  pleadings  or  on  their  examination — aiid  this 
proceeding  is  based  solely  on  that  hypothesis — the  law  provides  for  their  pun- 
ishment on  indictment  and  conviction  by  a  procedure  which  secures  to  them, 
the  right  of  trial  by  jury  with  all  its  constitutional  safeguards." 

§  1845.  Proof  of  Present  Possession  or  Control  Requisite. — Pres- 
ent possession  or  control  must  be  proved.  It  will  not  do  simply  to  prove  the 
bankrupt  ought  still  to  have  the  possession  pr  control:  it  must  be  proved 
that  he  actually  still  has  possession  or  control. ^^ 

In  re  Mayer,  3  A.  B.  R.  534,  98  Fed.  839  (D.  C.  Wis.):  "It  is  not  applicable,, 
however,  to  reach  property  beyond  the  present  control  of  the  bankrupt,  and  in, 
the  hands  of  third  parties  claiming  title  derived  prior  to  the  proceedings  in 
bankruptcy,  although  the  transaction  is  manifestly  fraudulent.  Nor  can  this, 
means  or  pro.vision  be  employed  to  punish  for  frauds  committed  by  the  bankrupt 
against  the  Bankruptcy  Act,  nor  can  it  be  used  to  coerce  the  bankrupt  or  trans- 
ferees to  make  restitution  of  money  or  property  previously  transferred, 
in  fraud  of  the  act.  Frauds  which  are  made  criminal  by  the  act  are  pun- 
ishable only  on  conviction  by  the  verdict  of  a  jury,  or  on  plea  of  guilty,  and 
firaudulent  transfers  which  have  been  consummated  cannot  Ise  reached  by  this- 
summary  proceedings.     *    *     * 

"The  finding  of  merchandise  to  the  amount  and  value  of  $30,392.39  in  the 
hands  of  the  bankrupt  is  predicated  on  a  showing  which  raises  strong  suspicion, 
of  a  large  amount  of  goods  unaccounted  for  during  the  half  year  preceding  the 
failure,  but  the  testimony  is  deemed  insufficient  to  establish  beyond  reasonable 
doubt  the  f^ct  of  abstraction  of  good's  from  the  stock.  No  surreptitious  trans- 
actions are  shown  respecting  the  goods,  notwithstanding  inquiry  and  search- 
to  that  end,  which  appear  to  have  been  diligently  pursued.  The  discrepancy 
stated  in  the  findings  rests  upon  valuations  taken  of  the  stock  on  hand  without 
the  presence  of  the  bankrupt,  not  in  reference  to  the  present  inquiry,  not  based 
on  the  bills  rendered  for  the  purchases  nor  on  the  actual  cost  to  the  bankrupt,.  . 
and  offered  for  this  issue  after  the  goods  have  passed  beyond  reach  for  test- 

92.  Boyd  v.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa);  im- 
pliedly. In  re  Adler,  12  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.) ;  In  re  Ogles,  2' 
A.  B.  R.  514  (Ref.  Tenn.). 

But  compare,  In  re  Wilson,  8  A.  B.  R.  612,  116  Fed.  419  (D.  C.  Ark.),  and  In, 
re  Tudor,  4  A.  B.  R.  78,  100  Fed.  796  (D.  C.  Colo.),  where  the  courts  seemed  to, 
think  it  proper  to  "allow"  only  for  "legitimate"  expenses  in  making  the  computa- 
tion necessary  to  deduce  present  possession  of  assets.  See,  also,  cases  cited 
in  these  opinions. 

Analogously  (contempt  proceedings).  In  re  Davison,  16  A.  B.  R.  337,  143  Fed. 
173  (D.  C.  R.  I.).  .  ,        ^ 

Long  Delay  Fatal. — Long  delay  in  filmg  the  petition  for  surrender  may  be 
fatal  th  the  trustee's  claim.  Thus,  where  discharge  was  refused  on  the  ground 
6i  concealment  of  assets,  a  delay  of  four  years  in  filing  a  petition  to  surrendor 
the  assets  will  nullify  the  effect  as  res  judicata  of  the  refusal  of  the  discharge.. 
In  re  Barton  Broe.,  18  A.  B.  R.  98,  149  Fed.  620  (D.  C.  Ark.). 

Refusal  of  Discharge  as  Res  Judicata. — As  to  the  effect  of  a  refusal  of  dis- 
charge on  the  ground  of  concealment  of  assets,  see:  In  re  Barton  Bros.,  18- 
A  B  R.  98,  149  Fed.  620  (D.  C.  Ark.):  "It  is  res  adjudicata  that  these  bank- 
rupts did  not  surrender  all  of  their  estate,  and  that  their  schedules  were  false, 
but  there  is  a  wide  difference  between  denying  a  bankrupt  his  discharge  on  the 
ground  that  his  schedules  are  false,  and  making  an  order  four  years  after  his 
bankruptcy  compelling  him  to  pay  over  the  proceeds  illegally  withheld  from, 
his  trustee." 
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ing  the  valuation  by  the  bills — a  test  which  would  otherwise  be  practicable  for 
a  large  portion  of  the  stock  made  up  of  recent  purchases.  The  testimony  of 
certain-  of  the  appraisers  that  such  valuations  would  approximate  the  cost  to 
the  bankrupt  is  forcibly  met  by  proof  of  numerous  instances  wherein  the  cost, 
as  shown  by  the  bills,  materially  exceed  the  appraisal;  and,  after  extended  enu- 
merations from  the  inventory  in  comparison  with  the  bills,  an  estimate  of  such 
excess  is  tendered  which  would  cover  the  discrepancy.  Whether  the  shortage 
•is  thus  satisfactorily  accounted  for  is  not  the  test_,  but  it  is  sufficient  that  the 
valuation  which  constitutes  the  sole  basis  of  the  charge  is  placed  in  doubt,  boti 
as  to  the  definite  amount  and  to  the  fact  of  the  surreptitious  taking  of  goods, 
and  no  ground  is  established  for  an  order  of  this  nature  to  turn  over  either  cer- 
tain goods  or  a  definite  amount  on  pain  of  imprisonment;  and,  so  regarded, 
the  order,  to  that  extent,  is  not  sustainable." 

Amer.  Trust  Co.  v.  Wallis,  11  A.  B.  R.  360,  136  Fed.  464  (C.  C.  A.  Penn.)r 
"Has  the  referee,  or  the  court  in  bankruptcy,  power  to  order  the  bankrupt,  to  de- 
liver and  turn  over  to  the  trustee  in  bankruptcy,  money  collected  from  his  debt- 
ors after  he  had  received  notice  or  knowledge  of  the  filing  of  the  petition  by 
creditors  to  have  him  adjudged  a  bankrupt,  which  money  has  since  passed  into 
the  possession  of  others  and  is  not  under  the  control  of  the  bankrupt?  *  *  * 
In  the  absence  of  fraud  or  concealment,  the  bankrupt  court  can  only  order  the 
delivery  of  property  to  the  trustee  which  the  bankrupt  is  physically  able 
to  deliver  up,  having  the  same  in  his  possession  or  control.  If  it  shall  appear 
that  he  is  not  physically  able  to  deliver  the  property  required  by.  the  order, 
then,  confessedly,  proceedings  for  contempt,  by  fine  and  imprisoniment,  would 
result  in  nothing,  certainly  not  in  compliance  with  the  order.. ^  The  contempt  iti 
this  case  could  only  be  purged  by  a  reiteration  of  the  physical  impossibility 
to  comply  with  the  order  whose  disobedience  is  being  thus  punished.  An  order 
made  under  such  circumstances  would  be  as  absurd  as  it  is  inconsistent  with 
the  principles  of  individual  liberty.  But- it  may  be  said  that,  to  have  collected 
this  money  from  his  debtors  and  distrifjuted  it  to  his  creditors,  with  knowledge 
of  the  filing  of  the  petition  in  bankruptcy,  was  in  contempt  of  the  Bankrupt 
Law  and  of  the  proceedings  in  bankruptcy,  which  were  a  caveat  to  all  the  world 
as  to  the  effect  of  such  proceedings  upon  the  property  of  the  bankrupt  in  case 
he  should  be  so  declared.  This,  however,  would  be  but  a  constructive  con- 
tempt, and  not  liable  to  the  summary  punishment  by  fine  and  imprisonment 
which  may  be  inflicted  for  actual  contempt,  committed  in  the  presence  'of  the 
court  or  by  open  and  defiant  refusal  to  comply  with  its  lawful  commands, 
where  compliance  is  pjjysically  possible." 

Samel  v.  Dodd,  16  A.  B.  R.  169,  142  Fed.  68  (C.  C.  A.  Ga.,  concurring  opin- 
ion): "But,  unless  the  person  can  perform  the  act  commanded,  the  court  has 
no  authority  to  punish  for  a  failure  to  perform  it.  Any  other  rule  would  be  un- 
reasonable and  unjust.  To  imprison  one  for  not  doing  what  he  cannot  do  is 
inconsistent  with  the  principles  of  individual  liberty.  There  is  no  statute  or 
law  which  confers  such  authority.  Imprisonment  under  such  circumstances 
for  failure  to  pay  money  may  force  the  friends  of  the  prisoner  to  raise  and 
pay  the  required  sum,  but  such  imprisonment  is  unwarranted  by  law  in  a  juris- 
diction where  imprisonment  for  debt  is  forbidden.  Where  the  prisoner  has  the 
power  to  comply  with  the  order,  having  the  money  or  thing  in  question  in  his 
possession,  he  may,  of  course,  be  punished  for  his  failure  to  surrender  it,  with- 
out conflict  with  any  rule  of  law  against  imprisonment  for  debt." 

In  re  Walder,  16  A.  B.  R.  43  (D.  C.  Conn.):  "The  real  question,  then,  is 
(vrhether  or  not  the  bankrupt  has  accounted  for  the  disappearance  of  the  goods 
vhich  he  has  been  ordered  to  return,  or,  to  put  it  more  definitely,  whether  his 
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explanation  leaves  the  matter  in  such  a  shape  that  the  court  can  find  beyond 
a  reasonable  doubt  that  he  now  has  possession  or  control  of  the  goods,  or  of 
the  money  into  which  they  have  been  converted." 

In  re  Sax,  15  A.  B.  R.  456  (D.  C.  Pa.) :  "If  it  be  clearly  shown  that  a  bank- 
rupt has  money  or  goods  in  his  possession  that  belong  to  his  trustee,  he  must 
take  the  consequences  of  a  refusal  to  hand  them  over,  but  h.e  should  not  be  .sum- 
marily directed  to  pay  unless  the  court  is  morally  certain  that  there  has  been 
concealment  and  that  obedience  to  the  order  can  be  enforced.  If  the ' bankrupt  ■ 
has  been  guilty. of  fraudulent  concealment,  but  no  longer  has  the  goods  or  the 
money,  he  should  be  prosecuted.  He  should  not  be  imprisoned  on  a  summary 
proceeding  for  contempt,  unless  he  is  disobeying  an  order  with  which  he  is 
able  to  comply." 

In  re  Barton  Bros.,  18  A.  B.  R.  100,  149  Fed.  620  (D.  C.  Ark.):  "It  is  seen 
by  an  examination  of  the  two  decisions  last  quoted,  unless  they  were  in  posses- 
sion of  the  money  at  the  time  the  order  is  made  to  pay  over,  the  court  has  no 
power  to  make  the  order.  If  the  court  were  to  make  the  order  for  them  to  pay 
over  when  they  were  without  the  means  of  paying  over,  the  court  would  then 
be  requiring  them  to  do  an  impossible  thing,  and  the  effect  of  such  an  order 
would  be  equivalent  to  imprisonment  for  debt." 

In  re  Goldfarb,  12  A.  B.  R.  389,  131  Fed.  643  (D.  C.  Ga.) :  "A  bankrupt  cannot 
be  required,  under  a  proceeding  for  contempt,  to  do  that  which  it  is  out  of  his 
power  to  do.  The  evidence  in  such  a  proceeding  should  satisfy  the  court  be- 
yond a  reasonable  doubt  that  the  bankrupt  has  the  money  or  goods  in  his  pos- 
session and  control  and  is  able  to  turn  them  over  when  so  ordered.  If  he  has 
placed  them  out  of  his  possession  and  control,  no  matter  how  foolishly  or  how 
wrongfully,  he  cannot  be  required  by  order  to  turn  them  over  to  a  receiver  or 
to  a  trustee." 

In  re  Milk  Co.,  16  A.  B.  R.  731  (D.  C.  Pa.) :  "It  is  now  sought  to  make  him 
personally  answerable  for  this  money;  ^  not  by  suit,  upon  the  ground  that  it 
was  unwarrantably  paid  out,  with  the  ordinary  incidents  of  execution,  etc.,  in 
case  a  judgment  should  be  recovered;  but  by  summary  order  of  court,  for  dis- 
obedience of  which  he  may  be  attached  and  committed,  for  contempt.  It  is 
not  pretended  that  the  money  sought  to  be  reached  is  actually  in  his  possession, 
or  control,  nor  is  any  concealment  or  subterfuge  alleged,  or  if  it  is;  it  has  not 
been  made  out.  All  that  is  contended  for  is,  that  it  shall  be  treated  as  con- 
structively in  his  hands;  that  is  to  say,  that  he  shall  be  held,  as  though  it  were, 
because  it  ought  to  be.  But  this  is  a  misconception  of  the  remedy  invoked,  and 
the  power  of  the  court  under  it.  It  is  effective  to  lay  hc^d  of  a  specific  fund  or 
thing,  under  the  dominion  or  control  of  the  party  ruled,  but  cannot  legitimately 
go  beyond  that.  Undoubtedly  the  court  will  not  permit  a  colorable  evasion, 
and  that  which  is  held  by  another,  in  his  interest,  or  with  his  connivance,  is 
the  same  as  though  held  by  the  party  himself.  Mueller  v.  Nugent,  184  U.  S. 
1,  7  Am.  B.  R.  224.  An  adverse  claim  on  the  other  hand  made  in  good  faith 
on  what  is  apparently  a  sufificient  basis,  will  be  respected,  and,  subject  always  to 
the  right  to  determine  whether  it  is  so  made,  the  court  will  not  undertake  to 
override  or  pass  upon  it.  It  is  true  that  there  are  cases  where  a  party  has  been 
required  to  disgorge  funds  which  are  traced  into  his  hands,  notwithstanding 
his  protest  that  he  has  spent  them  in  payment  of  debts,  or  has  otherwise  dis- 
posed of  them.  In  re  Gerstel,  10  Am.  B.  R.  411;  In  re  Michael  Kane,  lb.  478; 
Schweer  v.  Brown,  12  Am.  B.  R.  178;  In  re  Henderson,  lb.  351.  But  the  orders 
there  made  proceed  upon  an  entirely  different  basis,  and  are  carefully  to  be 
distinguished.  The  statement  of  the  bankrupt  was  simply  not  believed,  and  was 
therefore  disregarded.     They  are  not  to  be  construed  as  undertaking  to  compel 
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him  to  turn  over  what  he  has  not,  but  what  the  court  finds,  notwithstanding 
his  denials,  that  he  in  fact  has." 

In  re  Longbottom  &  Sons,  15  A.  B.  R.  437,  142  Fed.  291  (D.  C.  Pa.):  "He 
does  not  find  as  a  fact  that  *  *  *  (.jjg  bankrupts  have  in  their  possession  or 
control  the  sums  of  money.  *  *  *  Such  payments  may  have  been  prefer- 
ential but  this  fact  is  not  sufficient  to  support  an  order  on  a  bankrupt  to  pay 
over  money  which  he  has  already  parted  with  in  good  faith  to  one  of  his  cred- 
itors." 

But  if  the  bankrupt  or  other  person  proceeded  against  have  control,  it 
is  sufficient,  though  he  have  not  actual  possession. ^^ 

In  re  Cole,  16  A.  B.  R.  304,  144  Fed.  392  (C.  C.  A.  Me.):  "It  also  cannot  be 
denied  that  a  bankrupt  whose  funds  are  deposited  with  an  agent,  cannot  excuse 
himself  from  not  delivering  over  the  same  to  the  trustee  because  so  deposited, 
unless  he  shows  as  a  matter  of  fact  an  inability  to  obtain  the  actual  possession 
of  what  he  ought  to  surrender." 

§  1846.  Similarly,  ^^ents  and  Court  Officers  Not  Subject  to  Sum- 
mary Orders  as  to  Disbursements  Already-  Made. — Similarly,  agents 
and  court  ofiftcers  are  not  subject  to  summary  orders  to  surrender  property 
or  assets  already  out  of  their  possession  or  disbursed.®* 

§  1847.  Likewise,  No  Interest  to  Be  Included. — Likewise,  interest 
may  not  be  included  in  the  summary  order  to  surrender  j^s  unless  of  course 
interest  actually  has  been  received. 

§  1848.  Whether  Possession  at  Time  of  Filing  Summary  Petition  or 
of  Granting  Order,  Requisite. — Nor  will  it  do,  probably,  simply  to  prove 
that  he  had  the  possession  of  the  assets  at  the  time- of  the  filing  of  the  trus- 
tee's petition  and  that  he  has  since  disposed  of  them,  he  no  longer  having 
control  over  them  or  their  proceeds.®^ 

Inferentialiy,  In  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R.  194  (D.  C.  Ark.): 
"If  the  money  is  once  traced  into  the  hands  of  a  respondent,  the  burden  is  upon 
him  to  make  some  reasonable  explanation  of  what  became  of  it,  or  at  least 
that  it  lias  ceased  to  be  in  his  possession  or  under  his  control  at  the  time  the 
order  to  turn  it  over  is  made." 

Inferentialiy,  In  re  Purvine,  2  A.  B.  R.  787  (C.  C.  A.  Tex.) :  "It  is  implied  that 
the  party  has  the  ability  to  obey  the  order." 

93.  But  compare,  on  the  facts,  In  re  Green,,  6  A.  B.  R.  270  (D.  C.'  Penn.). 

94.  See  ante,  "No  Summary  Order  as  to  Sums  Already  Disbursed,"  §§  1612, 
1666,  1829. 

95.  In  re  Davis,  9  A.  B.  R.  670  (D.  C.  Tex.). 

96.  In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  562  (C.  C.  A.  Mo.). 
Inferentialiy,   In  re   Leipweber,   12  A.   B.   R.   175    (D.   C.    Conn.),   where  the 

court  finds  he  continued  to  have  possession  up  to  the  time  the  order  was  made. 

Impliedly,  In  re  Adler,  12  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.) ;  In  re 
Friedman,  2  A.  B.  R.  301  (Ref.  N.  Y.);  also,  inferentialiy,  In  re  Greenberg,  5 
A.  B.  R.  840  (D.  C.  N.  Y.). 

Contra,  impliedly,  In  re  Kurtz,  11  A.  B.  R.  129  (D.  C.  Penn.),  m  which  case 
it  distinctly  appears  that  the  b-nkrupt  had  actually  spent  the  money  after  the 
bankruptcy,  yet  the  court  orde.ed  him  to  refund  it. 
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§  1849.  Circumstantial  Evidence  Sufiftcient. — It  is  not  necessary  that 
the  possession  of  the  concealed  assets  be  proved  by  the  direct  evidence  of 
those  who  actually  saw — circumstantial  evidence  is  sufficient,  if  strong 
enough. 8^ 

Obiter,  In  re  Kelson,  10  A.  B.  R.  716,  134  Fed.  288  (D.  C.  N.  Y.):  "In  order 
to  justify  an  order  that  the  bankrupt  pay  over  money  or  deliver  property,  it  is- 
not  necessary  that  the  evidence  show  clearly  and  distinctly  that  the  bankrupt 
has  the  money  or  the  property  in  his  possession  in  such  shape,  or  in  such  a  loca- 
tion, that  witnesses  have  seen  it,  and  may,  therefore,  testify  that  the  bankrupt 
actually  has  the  money  or  property  in  his  possession  at  some  partv-ular  place.  It 
is  sufficient  if  the  evidence  discloses  the  fact  that  at  a  certain  date  the  bank- 
rupt had  the  property  or  the  money  in  his  possession  and  has  not  lost  the  same 
by  fire  or  other  casualty,  for  which  he  is  not  responsible,  or  has  not  expended 
the  same  in  gambling  or  in  some  other  manner." 

In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  393  (C.  C.  A.  Me.):  "*  *  *  may  be 
supported  by  a  mere  preponderance  of  evidence,  presumptions   or  inferences." 

Indeed,  the  question  most  usually  arises  with  regard  to  stocks  of  mer- 
chandise or  their  proceeds,  where  it  is  next  to  impossible  to  prove  by  eye 
witnesses  that  the  debtor  still  has  possession  or  control  of  the  proceeds. 
Proof  of  such  possession  or  control  most  frequently  is  simply  a  deduction 
from  a  multitude  of  circumstances,  usually  derived  largely  from  the  state- 
ments of  the  debtor  himself,  upon  cross-examination,  in  his  efforts  to  ex- 
plain the  disappearance  of  assets.®* 

§  1850.  Presumption  of  Continued  Possession  When  Property  Once 
Traced  and  Shortage  Unexplained. — If  it  is  proved  that  the  debtor  re- 
cently had  the  possession,  then  the  presumption  that  he  still  has  it  will  fol- 
low, unless  he  reasonably  accounts  for  the  disposition  or  disappearance  of 
the  assets. 

Thus,  where  the  court  is  satisfied  that  property  has  come  into  the  liand& 
of  the  bankrupt  shortly  before  the  adjudication,  and  the  schedules  give  no- 
account  of  the  property  or  its  proceeds,  and  the  bankrupt  fails  to  make  any 
credible  explanation  showing  what  has  become  of  such  property,  the  court 
is  authorized  to  consider  the  property  or  its  proceeds  still  in  the  control  of 
the  bankrupt  and  to  require  that  it  be  produced  and  surrendered  to  the 
trustee.88 

97.  Instance,  alleged  payment  to  mother,  In  re  Feldser,  14  A.  B.  R.  217,  134' 
Fed.  307  (D.  C.  Penn.).     [1867]  In  re  Goodridge,  Fed.  Cas.  5,547. 

98.  Compare,  as  to  weakness  of  such  deductions,  cases  cited  at  end  of  next 
section  under  "Limitations  of  Rule." 

For  instances  where  the  present  possession  of  assets  has  been  decided  by  com- 
parison of  purchases,  sales,  financial  statements,  inventories,  etc.,  and  dis- 
crepancies, unsatisfactorily  explained,  etc.,  see  the  cases  cited  under  th.e  next 
section  following. 

99.  Instance,  In  re  Deuell,  4  A.  B.  R.  60,  100  Fed.  633  (D.  C.  Mo.);  obiter,  Itr 
re  Felson,  10  A.  B.  R.  716,  124  Fed.  288  (D.  C.  N.  Y.);  In  re  Schlesinger,  3  A. 
B  R  342,  97  Fed.  930  (D.  C.  N.  Y,.  affirmed  in  4  A.  B.  R.  361,  102  Fed.  117). 
Compare,  t^  same  effect,  In  re  Finkelstein,  3  A.  B.  R.  800,  101  Fed.  418  (D.  C. 

N.  Y.). 
In  re  Greenberg,  5  A.  B.  R.  840,  106  Fed.  496  (D.  C.  N.  Y.),  in  which  case  the 
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In  re  Cotton  Co.  (Alphin  &  Lake  Cotton  Co.),  14  A.  B.  R.  194,  134  Fed.  477 
(D.  C.  Ark.):  "If  the  money  is  once  traced  into  the  hands  of  a  respondent, 
the  burden  is  upon  him  to  make  some  reasonable  explanation  of  what  became 
of  it,  or  at  least  that  it  has  ceased  to  be  in  his  possession  or  under  his  control 
at  the  time  the  order  to  turn  it  over  is  made." 

In  re  McCormick,  3  A.  B.  R.  340,  97  Fed.  566  (D.  C.  N.  Y.) :  "As  respects 
the  sum  of  $1500  ordered  to  be  paid  to  the  trustee,  the  explanation  given  by 
the  bankrupt  that  he  carried  that  money  in  his  trousers  pocket  for  some  two 
or  three  weeks  until  He  lost  it  by  having  his  pocket  picked  upon  an  Eighth  ave- 
nue car,  after  a  visit  to  Coney  Island,  though  quite  possible  in  itself,  is  accom- 
panied by  such  improbable  circumstances  stated  by  him  as  occurring  before 
and  after  that  it  is  difficult  to  be  credited." 

In  i-e  Levy  &  Co.,  15  A.  B.  R.  168  (C.  C.  A.):  "It  was  open  to  them  to  ex- 
plain the  apparent  discrepancy  by  proof  that  some  of  the  property  did  not 
actually  come  into  their  hands  or  that  it  was  sold  at  a  price  below  the  inventory 
value,  especially  as  the  firm  was  on  the  eve  of  bankruptcy,  or  that  the  state- 
ments were,  for  some  other  reason,  inaccurate." 

In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  266,  133  Fed.  100  (D.  C.  Mo.) :  "Mak- 
ing every  reasonable  allowance  based  on  the  evidence,  there  was  at  the  time 
the  company  made  its  assignment,  the  4th  day  of  January,  1904,  a  discrepancy 
between  the  property  W.  K.  Royce  stated  in  writing  to  have  been  on  hand  No- 
vember 30,  1903,  of  at  least  $25,000.  What  became  of  this  difference?  the 
presumption  of  law  in  such  cases,  in  the  absence  of  satisfactory  explanation, 
is  that  the  property  traced  to  the  hands  of  the  bankrupt  a  short  time  prior  to 
the  suspension  of  business  remains  in  his  hands,  and  the  bankrupt  must  answer 
therefor." 

Ripon  Knitting  Wks.  v.  Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (D.  C.  Wash., 
affirmed  in  101  Fed.  1006) :     "The  decision  of  the  court  that  the  bankrupt  has 

court  found  so  much  false  testimony  that  it  was  even  in  doubt  whether  there 
was  as  much  assets  in  the  bankrupt's  hands  as  the  necessary  deductions  from 
the  testimony  might  warrant — the  bankrupt  evidently  had  perjured  hirnself  to 
such   an   extent  that  even  his   admissions   against  interest  were   discredited. 

Obiter,  In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.);  In  re  Ander- 
son 4  A  B  R.  640,  103  Fed.  854  (D.  C.  S.  Car.);  In  re  Goldfarb  Bros.,  12  A.  B. 
R  386  (D.  C.  Ga.);  instance,  In  re  Wilson,  8  A.  B.  R.  612,  116  Fed.  419  (D.  C. 
Ark.);  In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  562  (C.  C.  A.  Mo.). 

In  re  DeGottardi,  7  A.  B.  R.  723,  114  Fed.  328  (D.  C.  Calif.),  where  an  alleged 
burglarizing  of  the  bankrupt's  store  was  the  excuse,  accompanied  by  unwilling- 
ness and  refusal  of  the  bankrupt  to  answer  questions,  etc. 

Obiter  In  re  Milk  Co.,  16  A.  B.  R.  732  (D.  C.  Penn.),  quoted  ante,  §  1845. 
Instance,  alleged  robbery,  In  re  Herschkowitz,  14' A.  B.  R.  86  (D.  C.  N.  Y.). 

In  re  Frankfort,  15  A.  B.  R.  210  (D.  C.  N.  Y.),  in  which  pocketbook  snatching 

on  a  street  car  was  alleged.       ,„   ,    ^^    ..      ^        j  •     t^    r.  ^       u       •        -,.t. 

In  re  Levin,  6  A.  B.  R.  743  (Ref.  N.  Y.,  affirmed  m  D.  C),  wherem  robbery 
of  the  bankrupt's  store  and  loss  of  $10,000  was  alleged,  but  the  statement  to  the 
police  at  the  time  was  that  practically  nothing  had  been  taken. 
■    Instance    uncorroborated  testimony  of  bankrupt  as  to  losses  by  gambling  and 
dissipation'.  In  re  Henderson,  12  A.  B.  R.  351,  130  Fed.  385  (D.  C.  Penn.). 

Instance,  alleged  gambling,  the  explanation.  In  re  Friedman,  2  A.  B.   R.  307 

^Ynst^ncl,'\n  re  Weinreb,  16  A.  B.  R.  702,  146  Fed.  243  (C.  C.  A.  N.  Y.). 

Instance  fictitious  claim  of  payment  of  part  of  proceeds  of  sale  to  mother,  In 
re  Feldser,  14  A.  B.  R.  217,  134  Fed.  307  (D.  C.  Penn.). 

Compare  on  analogous  proposition  of  concealment  as  a  bar  to  discharge,  the 
following  cases:  In  re  Leopold,  5  A.  B.  R.  279  (Ref.  N.  Y.);  In  re  Meyers,  2 
A  BR  707  96  Fed  408  (D.  C.  N.  Y.);  In  re  Grossman,  6  A.  B.  R.  510,  111 
Fed  '507  (d'  C.  Mich.);  In  re  Friedman,  2  A  B.  R.  301  (Ref  N.  Y.),  alleged 
robbery;  In  re  Leinweber,  12  A'.  B.  R.  175,  128  Fed.  641  (D.  C.  Conn.). 
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at  least  $3000  in  his  possession  or  under  his  control  is  based  upon  convincing 
evidence  to  the  effect  that  a  large  amount  of  money  actually  came  into  his  pos- 
session within  a  few  months  before  the  adjudication.  Of  the  money  so  re- 
ceived, more  than  $3000  remains  entirely  unaccounted  for  after  giving  full 
credit  for  all  expenditures  shown  by  the  respondent's  books  of  account,  and 
after  allowing  in  full  the  extravagant  amount  which  he  claims  to  have  used  for 
his  personal  expenses,  and  in  dissolute  practices,  and  losses  in  gambling.  As 
to  so  much  of  the  money,  this  is  not  a  case  of  failure  to  give  a  satisfactory 
account,  or  to  show  in  a  satisfactory  way  how  it  has  been  disposed  of,  but  it 
is  a  case  of  total  failure  to  account  in  any  way  whatever,  or  to  give  any  ex- 
planation. I  am  also  convinced  that  the  amount  which  the  respondent  claims 
to  have  lost  in  gambling  is  considerably  in  excess  of  the  total  amount  of  his 
actual  losses.  I  am  also  convinced  that,  with  a  deliberately  forried  intention 
to  defraud  his  creditors,'  the  respondent  proceeded  methodically  to  make  liberal 
purchases  of  merchandise  on  credit,  and  to  dispose  of  his  stock  for  cash  as 
rapidly  as  possible.  During  the  spring  and  summer  months  he  conducted  a 
slaughter  sale,  selling  goods  so  much  below  the  market  value  as  to  create  a 
rush  of  business." 

In  re  Gerstel,  10  A.  B.  R.  412,  413,  133  Fed.  166  (D.  C.  Ills.):  "The  rule  ir. 
these  cases  is  that  the  answer  of  the  respondent  is  not  conclusive  on  the  court; 
that  the  court"  may  proceed  to  inquire  into  the  facts,  and  where  it  has  been 
shown  that  property  has  come  into,  the  bands  of  the  bankrupt  shortly,  before 
the  adjudication,  that  the  schedules  give  no  account  either  of  this  property 
or  its  proceeds,  and  that  the  bankrupt,  by  answer  or  by  examination  under  oath, 
fails  to  make  any  credible  explanation,  showing  what  became  of  such  property, 
the  court,  when  so  satisfied,  is  authorized  to  consider  the  property  or  its  pro- 
ceeds as  being  still  in  the  possession  or  under  the  control  of  the  bankrupt,  and 
to  require  by  order  that  it  be  produced  and  delivered  to  the  trustee,  and,  upon 
failure  to  obey  such  order,  to  punish  by  imprisonment  for  contempt." 

In  re  Kane,  10  A.  B.  R.  478,  125  Fed.  984  (D.  C.  Pa.) :  "Money  having  been 
traced  directly  into  his  hands,  he  cannot  swear  himself  free  from  liability  by 
any  such  general  and  sweeping  statement." 

But  compare,  In  re  Adler,  12  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.) :  "The 
fact  that  he  accounts  falsely  for  his  dissipation  of  the  money,  the  fact  that  he 
does  not  satisfactorily  disclose  his  uses  of  it,  the  fact  that  he  evades  the  exhi- 
bition of  his  conduct  in  the  premises,  may  -indicate  that  he  has  defrauded  his 
creditors,  that  he  has  dealt  falsely  with  them,  that  he  has  egregiously  perjured 
himself  and  forsworn  the  truth,  and  may  invoke  other  remedies  under  the 
statute;  but  not  this  of  a  peremptory  order  to  pay  the  money  to  the  trustee, 
and  punishment  by  contempt  for  failure  to  do  so." 

In  re  Shachter,  9  A.  B.  R.  499  (D.  C.  Qa,) :  "The  present  case  measures  up 
exactly  to  the  rule  stated  by  Judge  Sanborn  (in  concurring  opinion  in  Boyd 
V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131)  as  follows:  'The  rule  by  which  this 
issue  is  to  be  determined  is  that  the  property  of  the  bankrupt  estate  traced 
to  the  recent  possession  or  control  of  the  bankrupt  is  presumed  to  remain  diere 
until  he  satisfactorily  accounts  to  the  court  for  its  disposition^  or  disappear- 
ance.' " 

In  re  Epstein,  15  A.  B.  R.  711  (D.  C.  Penn.) :  "Where  it  is  shown  that  the 
bankrupts  have  purchased  goods  to  the  extent  of  $20,000  within  three  months 
of  their  bankruptcy  and  have  no  other  explanation  to  give  of  the  disappear- 
ance of  large  sums  of  money  traced  to  their  hands  than  a  general  denial,  en- 
;irely  unsupported  by  facts   or  credible   circumstances,   the   referee   is  justified 
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* 
in  finding  that  property  has  been  concealed  and  an  order  to  pay  will  be  sus- 
tained." 

And  see,  limitations  of  rule. 

In  re  Idzall,  2  A.  B.  R.  741,  96  Ped.  314  (D.  C.  Iowa):  "The  mere  fact  of 
inability  to  account  for  money  or  property  in  possession  of  the  bankrupt  shortly 
prior  to  his  bankruptcy  does  not  itself  show  concealment  of  it." 

And  In  re  Sax,  15  A.  B.  R.  456  (D.  C.  Pa.):  "I  do  not  deny  that  the  bank- 
rupt, who  is  certainly  not  a  literate  person  has  probably  failed  to  account  sat- 
isfactorily for  some  of  the  merchandise  that  went  into  his  business  during  the 
year  before  his  failure,  but  calculations  and  estimates  based  on  such  uncertain 
evidence  as  is  now  before  the  court  are  not  reliable  enough  to  justify  an  order 
that  may  send  a  man  to  jail  for  an  indefinite  period." 

Also,  In  re  Switzer,  15  A.  B.  R.  470,  140  Fed.  976  (D.  C.  S.  Car.) :  "The  very 
earnest  and  learned  counsel  for  the  creditors  has  pressed  very  strongly  for 
said  exercise  of  authority,  claiming  that,  in  the  nature  of  things,  it  is  impossible 
for  him  to  ofifer  direct  testimony  showing  that  the  bankrupt  is  in  possession 
of  goods  or  money;  and  his  case,  briefly  stated,  is  that,  having  shown  that  the 
bankrupt  was  in  possession  of  a  certain  stock  of  merchandise  at  a  time  stated, 
and  that  at  the  time  he  was  adjudged  bankrupt  his  stock  of  merchandise  was 
only  of  a  certain  value,  and  that  he  has  only  shown  payments  of  a  given  amount, 
it  should  follow  as  a  conclusion  of  law  that  he  is  in  the  actual  possession  of 
all  that  he  has  not  accounted  for.  If'  this  rule  was  generally  applied,  scarcely 
any  bankrupt  would  escape  a  like  proceeding,  for  it  is  very  rare  that  a  bankrupt 
can  satisfactorily  account  for  everything  which  he  ought  to  have  in  his  pos- 
session and  which  he  has  not,  and  the  result  would  be  that  the  judge,  under 
the  guise  of  proceedings  for  contempt,  could  be  called  upon  to  try  without  a 
jury  nearly  every  man  who  passes  through  the  court  of  bankruptcy." 

But  the  court  need  not  refuse  to  accept  admissions  against  interest  as 
proof,  simply  because  the  bankrupt  is  such  an  enormous  Har  that  even  his 
testimony,  adverse  to  his  own  interest,  is  of  doubtful  reliability.^^ 

Compare,  to  this  eflfect,  Murray  v.  Joseph,  16  A.  B.  R.  717  (D.  C.  N.  Y.) :  "A 
trustee  in  bankruptcy  has  to  do  the  best  he  can,  and  it  would  not  do  in  such 
cases  if  you  formed  an  unfavorable  opinion  of  any  of  the  witnesses  to  simply 
say  you  cannot  put  any  reliance  in  such  evidence,  and  therefore  won't  decide 
anything.  It  is  just  this  class  of  cases  in  which  it  is  the  duty  of  the  jury  to 
investigate  the  case  carefully  and  see  that  justice  is  done." 

§  1851.  Rejecting  Improbable  Explanations. — And  the  court  is  not 
debarred  from  using  its  own  common  sense  in  rejecting  testimony  that 
seems  to  it  improbable. i"" 

•  Schweer  v.  Brown,  13  A.  B.  R.  181,  130  Fed.  328  (C.  C.  A.  Ark.):  "In  pro- 
ceedings of  this  character  no  punishment  can  be  inflicted  for  repreh-ensible  and 
dishonest  conduct,  but,  in  a  careful  eflfort  to  avoid  such  result,  a  court,  when 
called  upon  to  pass  upon  the  weight  of  testimony  and  the  credibility  of  wit- 

99.  But  compare.  In  re  Lesser,  8  A.  B.  R.  12,  114  Fed.  83  (C.  C.  A.  N.  Y.). 

100.  Obiter,  In  re  Milk  Co.,  16  A.  B.  R.  732  (D.  C.  Penn.).  Instance,  In  re 
Frankfort,  15  A.  B.  R.  210  (D.  C.  N.  Y.). 
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nesses,  is  not  to  be  deprived  of  those  faculties  of  judgment  and  discrimination 
as  to  what  is  true  or  probable  on  the  one  hand,  and  untrue,  improbable,,  or 
absurd,  upon  the  other,  which  are  permitted  to  be  exercised  by  juries  in  sim- 
ilar cases." 

In  re  Deuell,  4  A.  B.  R.  60,  100  Fed.  634  (D.  C.  Mo.):  "When  asked  if  she  did 
not  talk  this  matter  over  with  her  husband  and  son,  who  were  assisting  her  in 
running  the  store,  and  ascertain  what  explanation  they  gave,  or  as  to  what 
theory  they  had  to  account  therefor,  her  answer  was  equally  uncertain  and  in- 
definite. As  the  goods  were  not  on  hand  when  she  was  declared  a  bankrupt 
and  as  she  claims  the  goods  had  not  been  spirited  away,  and  testifies  that  they 
had  been  received  and  sold,  the  conclusion  is  irresistible  that  she  must  have  the 
money  in  her  possession,  or  that  she  knows  who  did  receive  it,  and  who  has  it. 
The  business  was  conducted  in  her  name.  She  thus  published  to  the  world  that 
she  was  capable  of  transacting  business,  and  she  obtained  credit  for  these  goods 
upon  the  faith  of  her  credibility  and  business  capacity.  Shall  she  be  permitted 
thus  to  obtain  property  of  other  people,  secrete  and  appropriate  it,  without  even  so 
much  as  rendering  any  intelligent  account  thereof,  and  escape  the  pains  and 
penalties  imposed  by  the  bankrupt  law,  simply  Because  she  is  a  wonian,  and 
under  the  naked  assumption,  or  bare  possibility,  that  the  husband  and  son 
embezzled  the  proceeds  of  these  goods?  When  she  assumed  the  office  of ■  a 
tradesman  she  became  amenable  to  its  obligations  and  responsibilities." 

In  re  Kane,  12  A.  B.  R.  444  (D.  C.  N.  Y.):  "Having  regard  to  what  is  in- 
volved it  is  to  be  exercised  with  caution;  but  where  a  proper  case  is  presented 
by  the  evidence,  the  court  is  not  to  allow  itself  to  be  deceived  by  evasions  nor 
deterred  by  the  consequences." 

Instance,  In  re  Weinreb,  16  A.  B.  R.  703,  146  Fed.  343  (C.  C.  A.  N.  Y.) :  "This 
story  is  extremely  improbable  (accounting  for  assets  by  saying  had  purchased 
$18,200  smuggled  I  diamonds  from  a  stranger).  Of  course,  smuggled  goods  may 
be  purchased,  and,  if  purchased,  the  acts  of  the  parties  engaged  in  such  a  busi- 
ness are  frequently  stealthy  and  furtive.  But  if  that  is  the  explanation  of  the 
•circumstances  of  this  purchase,  it  is  not  enough  for  the  bankrupts  to  simply 
say  so.  Their  story,  if  true,  could  be  corroborated  in  various  ways.  But  it  is 
entirely  uncorroborated.  It  is  precisely  the  kind  of  a  story  which  bankrupts 
would  tell,  who  had  been  engaged  in  the  diamond  business,  and  had  been  plan- 
ning a  fraudulent  bankruptcy  and  had  drawn  $18,000  in  cash  just  before  their 
bankruptcy,  for  the  purpose  of  concealing  it  from  their  creditors.  I  cannot 
avoid  the  conclusion  that  their  story  is  an  entire  fabrication,  and  that  the  bank- 
rupts have  this  money  concealed  from  their  creditors,  and  that  they  should  be 
ordered  to  pay  it  to  the  trustee." 

[1867]  In  re  Goodridge,  Fed.  Cas.  5,547:  "A  fraud  of  this  kind  here  alleged 
is  one  that  can  seldom  be  proved  by  other  than  circumstantial  evidence.  The 
parties  to  the  transaction  are  generally,  as  in  this  case,  the  only  witnesses,  and 
if  their  stories  are  to  be  believed  as  told,  no  fraud  can  be  established.  External 
evidence  is  not  to  be  had,  and  the  truth  must  be  reached  by  examining  the 
evidence  of  the  alleged  parties  to  the  fraud,  and  weighing  its  probabilities,  and 
scrutinizing  its  general  tenor  and  manner.  *  *  *  The  determination  of  the 
question  of  fraud  or  no  fraud  must,  under  such  circumstances,  depend  upon 
the  impression  made  by  the  evidence  of  the  parties  concerned.  Of  course, 
those  who  would  commit  such  a  fraud,  would  swear  falsely  to  carry  it  through. 
If  their  positive  testimony  to  the  honesty  .of  the  transaction  is  overborne  by 
Ijadges  and  indicia  of  fraud,  deduced  from  their  own  testimonv.  the  conclu- 
sion must  be  that  there  was  fraud." 


■§    1852  SUMMARY  JURISDICTION.  HSl 

Thus,  as  to  evasive  answers,  and  repetitions  of  "I  don't  remember,"  or 
^'I  don't  know,"  as  to  matters  naturally  within  the  witness'  knowledge.^oi 

Instance,  where  explanation  accepted,  In  re  Walder,  16  A.  B.  R.  42  (D.  C. 
Conn.) :  "The  referee  defends  the  order  by  saying  that  he  does  not  beHeve  the 
bankrupt's  explanation,  because  he  has  testified  to  some  very  bad  things  which 
he  did,  and  that,  uncorroborated,  it  is  no  explanation  at  all.    *    *    * 

"The  referee,  then,  believes  that  the  goods  went  back  to  New  York,  but  dis- 
believes the  rest  of  the  story,  and  intimates  that,  if  the  others  had  sworn  as 
the  bankrupt  did,  he  could  not  (although  he  might  still  have  disbelieved  the 
story)  have  found  facts  on  which  to  base  the  order  under  review.  The  court 
cannot  avoid  the  feeling  that,  when  a  bankrupt  comes  forward  and  deliberately 
tells  a  story  so  degrading,  he  is  entitled  to  have  it  count  for  something  as 
tending  to  show  what  has  become  of  the  goods  which  he  owns  up  to  having 
disposed  of  so  wantonly.'' 

The  court,  however  (as  noted  in  the  preceding  section),  is  not  to  refuse 
the  order  because  the  bankrupt's  testimony  is  so  unreliable  that  it  is  not 
to  be  believed  in  any  particular — he  shpuld  not  escape  through  excessive 
falsehood. 

Failure  to  produce  important  witnesses  is  an  indication  of  falsehood.^*** 

§  1852.  No  Presumption  of  Continued  Possession  if  Circum- 
stances Raise  Counter  Presumption. — If,  from  the  nature  of  the  cir- 
cumstances, an  equal  presumption  of  loss  or  expenditure  arises,  the  pre- 
sumption of  continued  possession,  of  course,  will  not  prevail.  Thus,  simply 
to  prove  that  a  business  man  received  a  consignment  of  goods  would  not 
raise  a  presumption  that  he  still  has  them,  for  the  circumstances  would  of 
themselves  raise  the  offsetting  presumption  that  these  goods  were  sold. 
The  presumption  of  continued  possession  is,  then,  only,  as  strong  as  the 
nature  of  the  circumstances  permits.  Thus,  property  in  a  wife's  possession 
is  not  presumptively  also  in  the  bankrupt  husband's  control,  and  a  summary 
order  on  the  bankrupt  is  improper  where  the  proof  shows  the  bankrupt's 
wife  still  in  possession  of  the  assets,  claiming  to  have  received  them  from  the 
bankrupt  in  repayment  of  a  loan,  even  though  the  loan  was  fiticitious,  there 
being  no  presumption  that  the  assets  are  still  within  the  bankrupt's  control 
from  the  mere  fact  that  they  are  in  the  hands  of  his  wife.  The  wife  is  also, 
an  adverse  claimant  and  she  cannot  be  denied  the  right  to  a  plenary  action 
to  determine  her  right  to  the  assets,  by  an  order  on  her  husband  which  she 
might  feel  she  ought  to  aid  him  in  obeying. i*'* 

101.  In  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R.  194,  134  Fed.  477  (D.  C. 
Ark.);  In  re  Schlesinger,  3  A.  B.  R.  342,  97  Fed.  930  (D.  C.  N.  Y.,  affirmed  in 
4  A.  B.  R.  361,  102  Fed.  117);  In  re  Kurtz,  11  A.  B.  R.  129  (D.  C.  Penn.), 
wherein  a  bank  deposit  as  "Manager"  was  found  to  be  the  bankrupt's  own 
money.  In  re  Epstein,  15  A.  B.  R.  711  (D.  C.  Penn.).  Instance,  Moody  v. 
Cole,  17  A.  B.  R.  825   (D.  C.  Me.). 

For  further  instances,  see  cases  cited  under  preceding  section,  and  on  the 
subject  of  discharge,  post,  §§  a649,  2650. 

102.  Instance,  Moody  v.  Cole,  17  A.  B.  R.  82  (D.  C.  Me.). 

103.  In  re  Green,  6  A.  B.  R.  270  (D.  C.  Penn.). 

Statements  to  commercial  agencies  of  assets  are  not  necessarily  to  be  taken 
as  conclusive  admissitwis  against  the  bankrupt  of  the  existence  of  the  assets 
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§  1853.  Order  to  Describe  Property — Orders  to  Pay  Value  of 
Goods,  Alternative  Orders,  etc. — The  order  for  surrender  must  describe 
definitely  the  property  to  be  surrendered. 

Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (C.  C.  A.  Ga.):  "The  order 
should  describe  the  property  with  reasonable  certainty  in  order  to  assure  it  > 
identity,  and  the  command  of  the  court  to  the  bankrupt  should  be  to  surrender 
the  very  property  sought  to  be  recovered." 

The  order  should  follow  the  pleadings  as  to  the  description  of  the  prop- 
erty."** 

It  has  been  held,  indeed,  that  the  order  should  not  be  to  pay  the  "value" 
of  the  goods:  that  the  finding  should  not  be  so  indefinite  as  not  to  show  in 
what  form  the  property  exists  at  the  present  time. 

Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (C.  C.  A.  Ga.) :  "It  is  thtls 
observed  that  the  court  found  goods,  wares  and  merchandise  to  be  in  posses- 
sion of  the  bankrupts,  and,  in  efifect,  rendered  judgment  for  their  value,  and 
ordered  the  commitment  of  the  bankrupts  until  the  amount  should  be  paid. 
We  are  of  opinion  that  the  order  cannot  be  sustained.  If  the  bankrupts  had 
in  their  possession  merchandise,  which  should  have  been  delivered, to  the  trus- 
tee, the  appropriate  order  would  have  been  for  the  delivery  of  merchandise. 
If  they  had  money,  which  formed  part  of  their  estate,  they  should  have  been 
required  to  pay  over  money.     *     *     * 

"But  it  is  not  within  the  power  of  the  court,  in  such  a  proceeding,  to  render 
judgment  for  the  value  of  the  property  ascertained  to  be  in  the  possession 
of,  and  contumaciously  withheld  by,  a  bankrupt,  and  attach  for  contempt  upon 
his  refusal  to  pay.  Such  procedure  would  approach  dangerously  near  the  line, 
if  it  did  not  overstep  it,  of  imprisonment  for  debt.     *     *     * 

"It  seems  to  me  that  any  evidence  that  conclusively  showed  they  presently 
had  in  possession  and   control   either   the   money  or  the   goods   would   neces- 

ii  the  evidence  is  unsatisfactory  upon  the  point  that  the  assets  ever  actually 
existed  to  the  amount  stated'.  Compare,  In  re  Lesser,  8  A.  B.  R.  12,  114  Fed.  8;i 
(C.  C.  A.  N.  Y.). 

In  re  Adler,  12  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.),  where  the  bankrupt, 
however,  himself  said  the  statements  "were  untrue." 

Refusal  because  of  Incrimination. — The  bankrupt  may  file  a  special  plea  to 
the  petition  for  such  ,an  order,  upon  the  ground  that  to  require  him  to  answer 
thereto  would  tend  to  subject  him  to  criminal  prosecution.  In  re  Glassner,  et  al., 
8  A.  B.  R.  184  (Ref.  Md.). 

Like-«vise,  the  bankrupt  may  refuse  to  surrender  "documents"  although  title 
thereto  is  vested  in  the  trustee,  because  they  might  furnish  incriminating 
evidence  against  himself.  In  re  Hess,  14  A.  B.  R.  559,  134  Fed.  109  (D.  C. 
Penn.). 

But  he  must  produce  them  for  inspection  in  court  for  the  court  to  ascer- 
tain whether  incriminating  evidence  is  contained  therein  and  must  not  wholly 
refuse  to  produce  the  documents.  In  re  Hark,  14  A.  B.  R.  624,  135  Fed.  603  (D. 
C.  Penn.). 

Withholding  Discharge  until  Sufficient  Accounting  Made. — In  several  cases 
the  courts  have  assumed  the  doubtful  power  of  withholding  a  discharge  until 
the  bankrupt  has  made  a  sufficient  accounting,  even  where  the  facts  were  not 
sufficient  to  bar  discharge  nor  to  warrant  an  order  upon  the  banjcrupt  to  turn 
over  property.    In  re  Walther,  2  A.  B.  R.  702,  95  Fed.  941  (D.  C.  N.  Y.). 

104.   Samel  v.  Dodd,  16  A.  B.  R.  169,  142  Fed.  68  (C.  C.  A.  Ga.). 
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sarily  sHow  where  the  same  was  kept  or  deposited,  so  that  it  could  be  reached 
by  the  process  of  the  bankruptcy  court,  or  of  some  court  in  a  suit  by  the 
trustee." 

§  1854.  Review  of  Summary  Orders — Set  Aside  Only  for  Mani- 
fest Error  — On  review  of  a  referee's  summary  order,  the  District  Court 
will  not  set  aside  the  order  except  in  cases  of  manifest  error.'^''^ 

Impliedly,  In  re  Cole,  14  A.  B.  R.  389,  133  Fed.  414  (D.  C.  Me.,  affirmed  in 
16  A.  B.  R.  303,  144  Fed.  393):  "The  referee  has  found  affirmatively  that  the 
bankrupt  has  under  her  control  the  balance  of  the  fund  to  the  amount  of  $2,425, 
and  that  she  had  possession  or  control  of  it  at  the  date  of  the  filing  of  the  pe- 
tition in  bankruptcy;  that  she  has  withheld  and  concealed  the  same  from 
her  trustee,  and  is  now  withholding  and  concealing  the  same  from  him.  The 
referee  bad  the  witness  before  him.  He  conducted  the  examination  of  the 
bankrupt  herself,  -saw  her  appearance,  and  was  the  proper  tribunal  to  decide 
the  questions  of  fact  submitted  to  him.  After  full  examination  of  the  testi- 
mony, I  cannot  say  that  I  should  have  come  to  a  different  conclusion.  In  any 
event,  the  conclusion  of  a  competent  referee,  who  has  seen  the  witnesses,  is 
entitled  to  great  wieght." 

But  see,  contra.  In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.):  "On 
review  of  the  order  in  such  case,  I  am  of  opinion  that  the  ordinary  rule 
as  to  the  force  of  the  findings  of  fact  is  not  applicable,  for  the  reason  that  de- 
termination is  not  governed  by  the  weight  of  testimony.  Enforcement  of  the 
other  devolves  upon  the  reviewing  court,  and  with  it  the  duty  to  ascertain 
that  cause  exists,  beyond  reasonable  doubt,  for  the  exercise  of  the  severe  means 
thus  intrusted  to  the  court,  where  an  error  in  judgment  as  to  the  credibility  or 
force  of  testimony  involves  indeterminate  imprisonment  without  just  cause. 
Let  this  opinion  be  certified  to  the  referee  for  modification  of  the  order  in  ac. 
cordance  therewith,  and  further  proceedings  thereupon  as  advised." 

Nor  will  the  Circuit  Court  of  Appeals  set  aside  the  District  Court's  order 
afifirmitig  the  referee's  summary  order  except  for  manifest  error. 

In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  392  (C.  C.  A.  Me.,  affirming  14  A.  B.  R. 
389) :  "The  question  whether  the  money  was  in  the  possessioft  or  control  of 
Mrs.  Cole  is,  under  the  circumstances  of  this  case,  what  the  law  designates 
a  question  of  fact,  over  which  we  could,  of  course,  have  no  jurisdiction  on 
this  petition,  which  raises  only  questions  of  law,  unless  the  finding  of  the  Dis- 
trict Court  against  her  was  so  wholly  unjustified  on  the  proofs  as  would  re- 
quire us,  on  a  writ  of  error,  to  set  aside  a  verdict  of  the  jury  for  want  of  any 
evidence  whatever  to  sustain  it,  or  for  some  other  reason  kindred  thereto.'' 

§  1855.  Whether  "Review"  or  "Appeal." — Summary  orders  upon 
bankrupts  and  others  to  surrender  assets  are  reviewable  by  the  Circuit 
Court  of  Appeals  only  under  §  24  (b)  ;Ws  and  at  any  rate  as  to  others  than 
bankrupts,  only  by  petition  in  error  to  revise,  not  by  appeal. "'' 

105.    In  re  Tudor,  3  A.  B.  R.  808,  96  Fed.  943  (D.  C.  Colo.).     Compare,  post, 

■  106.  See  general  subject  of  "Appeals  and  Errors,"  post,  §  2938.  Schweer  v. 
Brown,  12  A.  B.  R.  673,  195  U.  S.  171.  Compare,  In  re  Rosser,  4  A.  B.  R.  153, 
101  Fed.  562  (C.  C.  A.  Mo.).  .         . 

107.    In  re  D.  Abraham  (Bernheimer  v.  Bryan),  2  A.  B.  R.  266,  93  Fed.  767 
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In  re  Levy  &  Co.,  15  A.  B.  R.  166,  142  Fed.  443  (C.  C.  A.):  "The  referee  has 
ruled,  and  the  court  has  affirmed  his  ruling,  that  this  failure  of  the  petitioner 
to  account  sufficiently  establishes  that  the  goods  are  still  in  his  possession. 
If  it  be  assumed  that  there  might  otherwise  have  been  a  question  as  to  the 
correctness  of  the  view  taken  by  the  court,  yet,  as  its  order  is  based  on  the 
finding  of  the  referee  on  all  the  evidence  that  the  bankrupts  have  the  prop- 
erty or  its  value  in  their  possession,  this  order  should  not  be  reversed  except 
upon  clear  proof  of  error." 

§  1856.   Contempt  for  Disobedience  of  Summary  Orders. — If  the 

bankrupt  or  such  other  party  thus  found  to  have  assets  of  the  estate  in  his 
control  and  ordered  to  surrender  the  same,  fails  or  refuses  to  surrender 
them,  he  may  be  punished  for  contempt,  i''^ 

Trust  Co.  V.  Wallis,  11  A.  B.  R.  363,  126  Fed.  464  (C.  C.  A.  Penn.) :  "For  dis- 
obedience of  such  order,  the  court  in  bankruptcy  undoubtedly  has  the  power, 
by  attachment  for  contempt,  to  enforce  compliance  with  such  order,  and  pun- 
ish refusal  to  comply.'' 

Obiter,  In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  563  (C.  C.  A.  Mo.) :  "The 
power  of  a  court  to  punish  for  contempt  of  its  proceedings,  for  disobedience  of 
its  lawful  orders,  is  inherent  in  the  being  of  every  court  of  general  jurisdic- 
diction.  Without  it  the  orders  of  a  court  would  be  without  force  or  effect, 
would  command  neither  respect  nor  obedience,  and  there  would  be  neither 
warrant  nor  reason  for  its  longer  existence.  From  the  earliest  annals  of  our 
law  this  power  has  been  exercised.  It  rests  upon  the  fundamental  principles 
of  judicial  establishments,  and  is  inseparable  from  the  existence,  as  well  as 
from  the  usefulness,  of  a  court  of  general  jurisdiction." 

In  re  McCormick,  3  A.  B.  R.  340,  97  Fed.  566  (D.  C.  N.  Y.) :  "There  can  be 
no   doubt    of   the   authority   of   the    court   to    enforce    obedience    to    all   'lawful 

(C.  C.  A.  Ala.,  reversed,  on  other  grounds,  in  Bryan  v.  Bernheimer,  5  A.  B.  R. 
623,  181  U.  S.  188);  Bank  v.  Title  &  Trust  Co.,  14  A.  B;  R.  102,  198  U.  S.  288; 
Schweer  v.  Brown,  12  A.  B.  R.  673,  195  U.  S.  171;  In  re  Mertens,  15  A.  B.  R. 
702,  142  Fed.  445  (C.  C.  A.  N.  Y.).  Instance,  In  re  Cole,  16  A.  B.  R.  303,  144 
Fed.  392  (C.  C.  A.  Me.). 

Apparently  contra,  obiter,  where  questions  of  fact  presented,  Ellis  v.  Krule- 
witch,  15  A.  B.  R.  615,  141  Fed.  954  (C.  C.  A.):  "It  is  difficult  to  perceive  how 
error  of  law  could  be  predicated  of  it,  because  it  is  made  upon  evidence  from 
which  men  of  different  minds  might  draw  different  conclusions,  and  a  question 
of  this  nature  is  a  question  of  fact,  reviewable  by  appeal  and  not  by  error." 

Samel  v.  Dodd,  16  A.  B.  R.  165,  142  Fed.  68  (C.  C.  A.  Ga.). 

Modification  of  referee's  order.  In  re  Hershkowitz,  14  A.  B.  R.  86,  136  Fed. 
950  (D.  C.  N.  Y.). 

108  Samel  v..  Dodd,  16  A.  B.  R.  166,  142  Fed.  68  (C.  C.  A.  Ga.) ;  In  re  De- 
Gottardi  7  A.  B.  R.  728,  114  Fed.  328  (D.  C.  Calif.);  In  re  Wilson,  8  A.  B.  R. 
612  116  Fed.  419  (D.  C.  Ark.);  In  re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C. 
A  Tex.);  In  re  Henderson,  13  A.  B.  R.  782  (D.  C.  Penn.);  In  re  Deuell,  4  A.  B. 
R  60  iob  Fed  633  (D.  C.  Mo.);  In  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R. 
194  134  Fed  477  (D.  C.  Ark.);  In  re  Gerstel,  10  A.  B.  R.  413,  123  Fed.  166  (D. 
C  ills)-  Ripon  Knitting  Wks.  v.  Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (D.  C. 
Vvash  '  affirmed,  on  review,  in  104  Fed.  1006);  (1867) 'In  re  Salkey,  11  N.  B. 
Rro-  433  Fed  Cases,  No.  12,253;  In  re  Anderson,  4  A.  B.  R.  640,  103  Fed.  854 
I  d"'C  s'  C);  In  re  Schlesinger,  4  A.  B.  R.  361,  102  Fed.  117  (C.  C.  A.  N.  Y.,  af- 
firming 3  A  B.  R.  343,  97  Fed.  930);  In  re  Levy  &  Co.,  15  A.  B.  R.  166,  142  Fed. 
i4?  (C  C  A);  In  re  Schachter,  9  A.  B.  R.  499  (D.  C.  Ga.);  In  re  Mayer,  3  A. 
BR   534  'lOl  Fed.  695  (D.  C.  Wis.);  Moody  v.  Cole.  17  A.  B.  R.  818  (D.  C.  Me.). 
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■orders'  and  to  punish  contempts  by  virtue  of  the  provisions  above  referred  to. 
As  such  punishm,ent  may  involve  imprisonment,  however,  this  power  should 
be  cautiously  exercised,  and  in  cases  only  where  willful  disobedience  by  the 
bankrupt  is  proved  beyond  reasonable  doubt,  as  in  a  criminal  case." 

Thus,  an  officer  of  a  State  Court  may  be  punished  for  such  contempt.^"^ 

§  1857.  Whether  Evidence  on  Which  Order  for  Surrender 
Based  May  Be  Re-Examined. — On  principle  it  would  seem  that,  since 
the  order  to  surrender  assets  may  be  granted  only  on  convincing  evidence 
-or  evidence  beyond  a  reasonable  doubt,  the  court,  on  contempt  proceedings 
for  failure  to  obey  such  order,  ought  not  to  go  behind  the  order  itself, 
if  the  order  was  not  appealed  from,  and  ought  to  take  into  consideration 
-only  facts  arising  subsequently  thereto,  leaving  the  propriety  of  the  order 
itself  remediable  by  appeal  or  petition  for  review,  since  otherwise  the  con- 
tempt proceedings  would  be  diverted  into  an  appeal  from  the  order  of  sur- 
render itself.  However,  the  decisions  that  touch  upon  the  point,  although 
not  directly  deciding  the  proposition,  seem  to  indicate  that  on  contempt 
proceedings  the  evidence  on  which  the  original  order  was  based  may  be 
re-examined. i^"' 

In  re  Anderson,  4  A.  B.  R.  641,  103  Fed..  854  (D.  C.  S.  Car.,  reversed,  on 
•other  grounds,  in  McGahan  v.  Anderson) :  "An  order  for  the  delivery  of  the 
property  or  for  the  payment  of  the  money  belonging  to  the  estate  is  not  in 
the  nature  of  a  judgment  or  execution  for  debt;  for  such  money  or  property 
belongs  to  the  court,  and  it  is  its  duty  to  place  it  in  the  haftds  of  the  trustee 
for  distribution  pursuant  to  the  law.  The  withholding  of  such  money  or  prop- 
erty tends  to  obstruct  the  administration  of  justice,  and  it  is  a  power  inherent 
in  all  courts  to  enforce  their  orders  against  recusant  parties.  They  could  not 
effectually  protect  themselves  against  the  assaults  of  the  lawless,  or  enforce 
-obedience  to  their  orders,  without  a  summary  power  to  commit  for  contempt; 
for  the  power  to  make  an  order  carries  with  it  an  equal  power  to  punish  for 
-a  disobedience  of  it.  I  have  not,  then,  the  slightest  doubt  of  the  power  of  the 
court  to  commit  for  contempt  in  any  proper  case,  but  this  power  should  be 
most  cautiously  exercised.  Where  the  bankrupt  denies  possession  or  control, 
the  fact  of  such  possession  should  be  established  by  indisputable  testimony; 
for  it  is  only  in  cases  where  it  is  proved  beyond  a  reasonable  doubt  that  the 
'bankrupt  is  willfully  disobedient  in  refusing  to  obey  its  orders  that  the  court 

109.  In  re  Geiser,  12  A.  B.  R.  308  (D.  C.  Mont.). 

As  to  practice  in  citations  for  contempt  for  failure  to  surrender:     In  re  Pur- 
vine,  3  A.  B.  R.  787,  96  Fed.  192  (C.  C.  A.  Tex.);  In  re  McCormick,  3  A.  B.  R. 
340    97  Fed.  566   (D.  C.  N.  Y.);  Ripon  Knitting  Wks.  v.  Schreiber,  4  A.  B.  R. 
■299,  101  Fed.  810  (D.  C.  Wash.);  Boyd  v.  Glucklich,  8  A.  B.  R.  398   (C.  C.  A. 
'   Iowa). 

Proceedings  for  contempt  for  failure  to  surrender  assets  dismissed  without 
prejudice  to  later  renewal  where  bankrupt  under  indictment  for  embezzlement 
of  same  funds.  In  re  Smelting  Co.,  17  A.  B.  R.  141  (D.  C.  Penn.). 

110.  In  re  Davidson,  16  A.  B.  R.  339  (D.  C.  R.  I.);  In  re  Rosser,  4  A.  B.  R. 
153,  101  Fed.  562  (C.  C.  A.  Mo.);  Samel  v.  Dodd,  16  A.  B.  R.  166,  142  Fed.  68 
(C  '  C  A   Ga.). 

Proceedings  for  Contempt  Different  from  Order  of  Surrender. — A  proceed- 
ing for  contempt  is  of  a  different  character  from  one  for  surrender  of  property: 
In  re  Davidson,  16  A.  B.  R.  338,  143  Fed.  673  (D.  C.  R.  I.);  In  re  Cole,  16  A.  B. 
Jl.  302,  144  Fed.  393   (C.  C.  A.   Me."). 
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should  feel  itself  compelled  to  punish  such  obedience.  It  follows  that  it 
IS  not  sufficient  to  establish  a  probability,  however  strong,  that  the  bankrupt 
is  in  the  possession  of  the  money,  but  there  must  be  reasonable  and  moral 
certainty,  and  the  circumstances  tending  to  establish  it  must  be  such  as  to 
clearly  exclude  any  reasonable  supposition  to  the  contrary.  '  In  a  civil  action 
to  recover  the  money,  it  would  suffice  if  there  was  a  preponderance  of  the  evi- 
dence that  the  bankrupt  had  it  in  his  possession  or  under  his  control;  and, 
though  it  might  not  be  free  from  reasonable  doubt,  if  it  is  more  likely  to  be 
true  than  not  there  could  be  a  judgment  against  him,  and  process  issued  for 
its  recovery." 

But  compare.  In  re.  Hom^  Discount  Co.,  17  A.  B.  R.  175,  147  Fed.  538  (D. 
C.  Ala.):  "He  cannot  ignore  the  order  until  the  referee  under  §  41  certifies 
his  disobedience  to  the  judge,  and  then  bring  forward  again,  in  his  defense,, 
matter  contested  before  the  referee  prior  to  the  making  of  the  order  provided 
the  order  itself  be  not  void.  The  method  of  correcting  error  is  by  appeal,  and 
not  by  disobedience."  * 

§  1858.  Opportunity  Must  Be  Given  to  Defend  on  Contempt. — But 

the  bankrupt  or  such  other  party  should  not  be  punished  for  contempt  be- 
cause of  his  failure  to  comply  with  an  order  of  the  court,  before  he  is 
given  an  opportunity  to  prove  his  inability  to  do  so.m 

In  re  Hausman,  10  A.  B.  R.  64„  121  Fed.  984  (C.  C.  A.  N.  Y.) :  "In  affirming 
the  order  of  the  court  .below,  we  do  not  consider  the  question  whether  the 
bankrupt  should  be  punished  for  contempt  in  the  event  of  failing  to  comply 
with  the  order,  as  that  question,  although  the  one  principally  argued,  is  not 
here.  If  it  should  be  sought  to  punish  him  for  contempt  the  court  below  will 
doubtless  give  him  an  opportunity  to  prove  his  inability  to ,  comply  with  the 
order." 

In  re  Cole,  16  A.  B.  R.  304,  144  Fed.  393  (C.  C.  A.  Me.,  reversing,  on  this- 
point,  14  A.  B.  R.  389):  "We  think,  however,  that  there  was  error  in  that  the 
District  Court  entered  in  substance  a  judgment  for  contempt,  accompanying 
an  alternative  order  for  committal.  It  is  plain  that  a  proceeding  for  contempt 
is  of  a  different  character  frotn  one  resulting  in  a  mere  order  for  the  payment 
of  money  to  a  trustee  in  bankruptcy.  It  is  claimed  that  it  is  criminal  in  its^ 
nature,  while  an  order  for  the  mere  payment  of  money  is  purely  civil;  that  it 
would  be  justified  only  by  the  proofs  and  the  amount  of  proofs  requisite  on 
ordinary  criminal  issues;  and  that  it  is  in  effect  an  independent  proceeding- 
which  can  be  initiated  only  after  an  order  for  payment  of  money  has  been  dis- 
obeyed, and  an  order  to  show  cause,  or  some  other  new  notice,  given  to  the 
person  alleged  to  be  in  default.  It  is  sufficient  now  to  say  that  the  record  does- 
not  show  that  Mrs.  Cole  had  any  day  in  court  on  the  issue  involved  in  that  part 
of  the  order  in  question.  Without  undertaking  to  say  in  what  manner  an  issue 
may  be  so  presented  as  to  justify  a  proceeding  for  an  alleged  contempt,  and: 
entering  a  penal  judgment  on  account  thereof,  we  are  of  the  opinion  that  the  ' 
record  should  show  that  the  issue  had  been  made  in  some  way,  and  that  the 
person  adjudged  guilty  of  contempt  had  had  an  opportunity  to  be  heard  in 
reference  thereto.     Rapalje  on  Contempts   (1887),  126,   127,   128.     For  this  rea- 

111.  Boyd  V.  Glucklich,  8  A.  B.  R.  398  (C.  C.  A.  Iowa);  In  re  Davidson,  16. 
A.   B.   R.  338.  143   Fed.  673   (D.   C.   R.   I.). 


S    1859  SUMMARY  JURISDICTION.  1157 

son,  the  order  to  which  this  petition  relates  must  be  annulled,  except  only  so 
far  as  it  affirms  the  decision  of  the  referee  which  directed  that  the  money  in 
question  should  be  paid  to  the  trustee.'' 

And  due  notice  must  be  given.^i^ 

§  1859.   Evidence  on  Contempt  to  Be  beyond  Reasonable  Donbt. 

— And  the  evidence  of  ability  to  comply  with  the  order  must  appear  beyond 
reasonable  doubt  ;i  is  or,  at  any  rate,  must  be  clear  and  convincing. 

In  re  Switzer,'  15  A.  B.  R.  470,  140  Fed.  976  (D.  C.  S.  Car.) :  "The  court,  in 
making  an  order  to  commit  a  bankrupt  to  jail  as  for  contempt  for  failure  to 
account  for  goods  and-  money,  should  be  governed  by  the  same  considerations 
which  would  influence  a  jury  in  a  criminal  prosecution,  giving  to  the  bankrupt 
the  benefit  of  any  reasonable  doubt." 

In  re  Davidson,  16  A.  B.  R.  339,  143  Fed.  673  (D.  C.  R.  I.):  "The  author- 
ities seem  to  be  agreed  that  no  contempt  order  should  be  made  unless  the 
court  is  satisfied  of  the  present  ability  of  the  bankrupt  to  comply  with  the 
decree  for  the  payment  of  money.  While  the  admitted  receipt  of  goods  or 
money,  and  repeated  refusals  to  explain  or  account  for  their  disappearance,  may 
lead  to  a  belief  in  a  present  possession  or  control,  and  be  a  sufficient  basis  for 
a  contempt  order  (In  re  Levy  &  Co.,  15  A.  B.  R.  166,  142  Fed.  443),  yet  it 
does  not  seem  to  me  that  the  question  of  the  present  ability  of  a  bankrupt  to 
comply  with  an  order  should  be  determined  upon  an  artificial  rule  of  proof  to 
be  applied  irrespective  of  the  circumstances  of  the  particular  case. 

"That  a  person  has  been  guilty  of  fraudulent  appropriation  of  property,  and 
has  concealed  ir  by  falsehood  or  perjury,  does  not  always  lead  to  the  belief  that 
the  failure  to  make  restitution  upon  an  order  is  contumacious  and  willful. 
Where  the  amount  concealed  is  small,  and  such  as  might  readily  have  been 
spent,  or  where  the  circumstances  are  such  as  to  indicate  that  the  bankrupt 
was  merely  the  person  in  nominal  control  of  the  business,  and  merely  the  in- 
strument of  others  in  a  scheme  for  defrauding  creditors,  it  is  quite  reasonable, 
under  sUch  circumstances,  to  believe  even  a  person  who  has  been  guilty  of 
fraudulent  appropriation,  and  of  fraudulent  statements,  when  she  swears 
that  she  has  not  now  the  fruits  of  the  fraud,  nor  any  control  over  them.     *     *     * 

"If,  having  doubts»of  her  present  ability  to  pay,  I  should  commit  this  bank- 
rupt to  confinement  in  jail  upon  a  conjecture  that  her  husband  or  other  per- 
sons, actual  principals  in  the  fraud,  may  come  to  her  relief  with  a  sum  of 
money  equal  to  that  which  she  has  been  ordered  to  pay  over,  I  should,  in  my 
opinion,  be  abusing  the  power  to  punish  for  contempt.  Creditors  who  sell  to 
persons   of  doubtful   or  unknown   financial  standing,  and  of  unknown  or  sus- 

112.  In  re  Smelting  Co.,  15  A.  B.  R.  834  (D.  C.  Penn.). 

113.  In  re  Anderson,  4  A.  B.  R.  641,  103  Fed.  854  (D.  C.  S.  C.) ;  In  re  Mayer. 
3  A.  B.  R  534,  98  Fed.  839  (D.  C.  Wis.);  In  re  Goldfarb  Bros.,  13  A.  B.  R.  386 
(D  C  Ga)-  Moody  v.  Cole,  17  A.  B.  R.  818  (D.  C.  Me.).  But  compare,  infer- 
entially  contra.  In  re  Fellerman,  17  A.  B.  R.  787,  149  Fed.  344  (D.  C.  N.'  Y.); 
In  re  Levy  &  Co.,  15  A.  B.  R.  169,  143  Fed.  443  (C.  C.  A.).  Also,  cases  cited 
under  similar  proposition  as  to  orders  for  surrender,  ante,  §  1843. 

As  to  Whether  Imprisonment  for  Contempt  for  Failure  to  Obey  Order  to 
Surrender  Assets,  Criminal  Proceedings. — As  to  whether  imprisonment  for 
contempt  for  disobedience  of  an  order  to  surrender  assets  is  a  criminal  pro- 
ceedings, see  ante,  §  1843. 

Force  and  weight  of  sworn  denial:  Moody  v.  Cole,  17  A.  B.  R.  818  (D.  C. 
Me.).  See  also,  similar  proposition  under  "Summary  Order  to  Surrender," 
ante,  §§  1843  ahd  1844. 
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picious  character  for  integrity,  and  who,  by  their  own  lack  of  ordinary  dili- 
gency,  have  become  the  victims  of  fraud,  should  proceed  for  redress  under  the 
ordinary  methods  of  legal  procedure,  and  cannot  expect  to  use,  as  an  ordinary 
agent  in  the  collection  of  debts,  the  power  to  imprison  for  contempt,  which  is 
to  be  applied  only  in  cases  of  contumacious  resistance  to  the  orders  of  court. 
While  there  is  no  doubt  of  the  power  of  the  court  to  enforce  its  order  for  the 
surrender  of  property  or  money,  wheft  clearly  satisfied  that  it  is  within  the 
power  of  the  bankrupt  or  other  person  to  comply  with  such  order,  I  am  not 
so  satisfied  in  this  case." 

§  1860.  Procedure  on  Obtaining  Surrender  from  Court  Officers. — 

Where  surrender  from  a  court  officer  is  sought  for,  either  the  trustee  makes 
direct  application  to  the  court  whose  officer  has  the  custody  for  a  summary 
order  upon  the  officer  to  surrender  the  assets;  or  he  applies  to  the  bank- 
ruptcy court  itself  therefor,  the  comity  of  courts  prescribing  that  the  latter 
method  be  not  resorted  to  until  efforts  have  reasonably  been  exhausted  to- 
get  the  order  from  the  court  already  in  charge  of  the  property.^'* 

But  the  requirement  that  application  shotjld  first  be  made  to  the  State 
Court  where  the  proceedings  are  pending,  does  not  obtain  where  an 
emergency  exists;  and  the  bankruptcy  court  in  such  case  has  the  right  to- 
proceed  at  once  by  direct  order  upon  the  court  officer. 

§  1861.  If  Application  Be  to  State  Court  Whose  Officer  in  Control, 
Procedure  Follows  That  of  Such  Court. — If  the  application  be  made  to 
the  State  Court  whose  officer  is  in  control  of  the  property  sought  for,  the 
procedure;  of  course,  follows  that  of  the  State  Court. 

§  1862.  If  Application  Be  to  Bankruptcy  Court,  Procedure  Fol- 
lows Ordinary  Rules  as  to  Summary  Orders  on  Bankrupts  and 
Agents. — If  the  application  be  made  in  the  bankruptcy  court,  however, 
for  the  order  of  surrender  upon  the  State  court's  officer,  it  follows  the 
ordinary  rules  as  to  summary  orders  on  bankrupts  and  others. 

§  1863.  Jurisdiction  to  Determine  Facts  Requisite  to  Summary 
Jurisdiction. — The  bankruptcy   court  has   jurisdiction   in  the   summary 

114.  See  "Procedure  on  Annulling  of  Liens  Obtained  by  Legal  Proceedings," 
§  1471,  et  seq.  See  summary  orders  on  "Assignees  and  Receivers,"  .ante, 
§  1827  and  §  1830,  et  seq. 

Advice  of  counsel  protects  State  receiver,  who  has  at  one  time  voluntarily 
surrendered  possession  to  the  bankruptcy  receiver  without  leave  of  the  State 
Court,  and  thereafter  has  retaken  possession  without  leave  of  the  Federal  Court, 
and  he  will  not  be  punished  for  contempt,  In  re  Watts,  10  A.  B.  R.  113,  190- 
U.  S.  1. 

Before  applying  to  the  State  Court,  the  trustee  should  first  get  authority  from 
the  Bankruptcy  Court,  Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  930  (C.  C.  A.  S. 
C.) ;  such  authority  may  require  the  trustee  to  make  a  limited  request.  Bear 
V.  Chase,  3  A.  B.  R.  746,  99  Fed.  920   (C.  C.  A.  S.  C.).' 

Voluntary  surrender  by  State  receiver  without  first  obtaining  ■  order  per- 
mitting, In  re  Watts,  10  A.  B.  R.  113,  190  U.  S.  1. 

And  application  to  the  State  Court  first  is  not  such  an  election  of  forum  as 
to  debar  the  Bankruptcy  Court  from  subsequently  issuing  its  restraining  order. 
Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C.'). 
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proceedings  to  determine  the  existence  of  the  facts  requisite  to  give  it  the 
jurisdiction  thus  to  proceed  summarily.n^ 

In  re  Baird,  8  A.  B.  R.  649  (D.  C.  Penn.):  "When  a  petition  such  as  this 
is  presented,  asking  the  District  Court  to  make  a  summary  order  directing  a 
respondent  to  surrender  the  possession  of  certain  property  that  is  alleged  by  a 
trustee  to  belong  to  the  bankrupt's  estate,  the  court  has  the  undoubted  right — 
indeed,  it  lies  under  the  duty — to  examine  the  ground  set  up  by  the  respondent 
for  his  refusal  to  deliver  possession,  and  to  determine  whether  a  real,  and  not 
merely  a  pretended  controversy  exists  upon  this  subject.'' 

In  re  Kane,  12  A.  B.  R.  444,  131  Fed.  386  (D.  C.  N.  Y.) :  "The  referee  is 
quite  right  where  he  says  the  bankruptcy  court  has  jurisdiction  to  determine  in 
the  first  instance  whether  an  asserted  adverse  claim  to  property  is  colorable 
or  actual.  If  it  be  clearly  a  nullity,  the  referee  has  jurisdiction,  and  may  by 
summary  process  require  the  surrender  of  the  property  so  withheld  to  the 
trustee  in  bankruptcy.  On  the  other  hand,  should  evidence  of  a  claimant  sat- 
isfy the  referee  that  an  adverse  right  to  such  possession  and  control  is  asserted 
in  good  faith,  and  there  is  reasonable  cause  for  believing  that  the  intention 
of  the  claimant  is  to  protect  an  asserted  right  of  ownership  and  control,  then  the 
petition  of  the  trustee  should  be  dismissed.  The  remedy  of  the  trustee  for  the 
recovery  of  the  property  may  then  be  found  in  a  plenary  suit  instituted  in  the 
proper  tribunal." 

Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  102,  107,  198  U.  S.  380  (reversing  11 
A.  B.  R.  79):  "But,  nevertheless,  the  District  Court  had'  juris.diction  to  de- 
termine whether  it  could  or  could  not  proceed  further." 

And  the  referee  has  such  jurisdiction.^^® 

§  1864.  But  Will  Only  Examine  Far  Enough  to  Ascertain  if  Facts 
Alleged  in  Good  Faith  and  if  True  Would  Constitute  "Adverse" 
Party. — But  it  will  only  examine  far  enough  to  determine  whether  the  facts 
are  alleged  in  good  faith  (even  though  they  be  fraudulent),  and  whether, 
if  true,  they  would  constitute  the  adverse  party  an  "adverse  claimant" 
within  the  meaning  of  the  law.^" 

In  re  Baird,  8  A.  B.  R.  649  (D.  C.  Penn.):  "And  when  it  appears,  as  I  think 
it  sufficiently  appears  in  the  present  case,  that  in  some  of  Its  aspects,  at  least, 
the  controversy  requires  a  court  to  decide  upon  the  validity  of  a  real  claim  to 
the  property  in  question,  in  my  opinion  the  District  Court  is  obliged  to  decline 

115.  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  C.  N.  Y.);  In  re  Wein- 
Ker,  Bergman  &  Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C.  N.  Y.);  Mueller  v. 
Nugent,  7  A.  B.  R.  224,  184  U.  S.  1;  In  re  Davis,  9  A.  B.  R.  675  (D.  C.  Tex.); 
In  re  Andre,  13  A.  B.  R.  132  (C.  C.  A.  N.  Y.) ;  In  re  Teschmacher  &  Mrazay, 
11  A.  B.  R.  547,  127  Fed.  728  (D.  C.  Penn.);  In  re  Muncie  Pulp  Co.,  14  A.  B.  R. 
73  139  Fed  546  (C.  C.  A.  N.  Y.) ;  Louisville  Trust  Co.  v.  Comingor,  7  A.  B.  R. 
431  184  U  S  18;  In  re  Tune,  8  A.  B.  R.  385,  115  Fed.  906  (D.  C.  Ala.);  inferen- 
tialiy,  In  re  Adams,  12  A.  B.  R.  367,  130  Fed.  788  (D.  C.  R.  I.);  Schweer  v. 
Brown  12  A  B.  R.  673,  195  U.  S.  171;  obiter.  In  re  Waukesha  Water  Co,,  8  A. 
B  R.  'TIS,  116  Fed.  1009  (D.  C.  Wis.);  obiter,  In  re  Milk  Co.,  16  A.  B.  R.  732 
.(D  .C   Penn.);  obiter,  impliedly,  In  re  Sunseri,  18  A.  B.  R.  235  (D.  C.  Penn.). 

116.  In  re  Scherber,  12  A.  B.  R.  618,  131  Fed.  121  (D.  C.  Mass.);  In  le 
Steuer    5  A.  B.  R.  209,  104  Fed.  333  (D.  C.  Mass.). 

117  In  re  NY.  Wheel  Wks.,  13  A.  B.  R.  60,  132  Fed.  203  (D.  C.  N.  Y.);  In 
re  Sheinbaum,  5  A.  B.  R.  187,  107  Fed.  247  (D.  C.  N.  Y.);  In  re  Sunseri,  18  A. 
B.  R.  335  (D.  C.  Penn.). 
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the  jurisdiction,  and  to  refer  the  matter  to  the  appropriate  tribunal  of  the  State. 
To  decide  that  the  claim  is  unfounded  would  be  to  assume  the  jurisdiction  that 
is  denied  by  the  act.  The  order  I  am  about  to  make,  however,  must  not  be 
regarded  as  impairing  in  any  respect  the  efifect  of  the  order  heretofore  entered 
upon  the  petition  of  the  Juniata  Limestone  Company." 

In  re  Adams,  12  A.  B.  R.  367,  130  Fed.  788  (D.  C.  R.  I.) :  "The  claim  of  Nass 
that,  before  the  filing  of  the  petition  in  bankruptcy,  he  had  received  the  prop- 
erty in  question  as  part  payment  of  a  debt,  and  that  he  had  no  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference,  was  clearly  an  ad- 
verse claim.  *  *  *  The  referee,  however,  found  as  facts  that  the  taking  of 
possession  by  Nass  was  without  authority  from  Adams;  that  Nass  knew,  or 
had  reasonable  cause  to  know,  that  the  taking  constituted  a  preference,  and 
that  the  taking  of  the  property  was  equivalent  to  trover  and  conversion,  and 
carried  no  title;  that,  in  consequence  thereof,  Nass  had  not  even  a  colorable 
claim  to  title.  This  was  not  a  decision  that,  upon  the  facts  as  claimed  by  Nass, 
he  was  not  an  adverse  claimant,  nor  an  inquiry  into  the  existence  of  an  adverse 
claim;  but  a  decision  of  the  merits  of  an  adverse  claim  of  right,  and  a  finding 
that  the  claim  was  not  adverse  because,  in  the  opinion  of  the  referee  it  was  not, 
as  a  matter  of  evidence,  meritorious  in  point  of  fact.  As  it  is  clear"  from  the 
report  of  the  referee,  and  from  his  decree,  that  Nass  was,  properly  speaking, 
an  adverse  claimant,  the  referee,  upon  objection,  should  have  declined  to  finally 
adjudicated  the  merits  of  the  case  on  summary  petition."  ,  •• 

In  re  Kane,  12  A.  B.  R.  444,  131  Fed.  386  (D.  C.  N.  Y.):  "If  he  is  satisfied, 
cither  from  personal  knowledge  of  the  facts  or  from  testimony,  that  an  order 
to  show  cause  ought  to  be  directed  to  a  person  charged  with  having  in  his 
possession  property  belonging  to  the  bankrupt  estate,  the  essential  inquiry 
upon  return  of  the  order  to  show  cause,  if  an  adverse  claim  is  made,  is  whether 
such  claim  is  colorable  or  fictitious.  In  short,  if  it  is  a  colorable  claim,  it 
should  be  set  aside,  and  the  claimant  summarily  directed  to  deliver  the  prop- 
erty to  the  trustee;  but  if,  as  already  indicated,  the  claim  is  asserted  in  good 
faith,  substantiated  by  verified  pleadings  or  by  oral  testimony,  then  the  object- 
tion  to  the  jurisdiction  of  the  court  is  controlling.  In  such  an  event  the  prop- 
erty is  no  longer  constructively  in  the  possession  of  the  bankrupt,  and  subject 
to  the  order  of  the  bankruptcy  court." 

In  re  Tesrhmacher  &  Mrazay,  11  A.  B.  R.  547,  127-  Fed,  728  (D.  C.  Pa.) : 
"As  I  understand  the  decisions  of  the  Supreme  Court  *  *  *  a  court  of  bank- 
ruptcy, before  the  amendments  of  1903  were  passed,  had  jurisdiction  to  inquire 
summarily  upon  petition  and  answer  whether  property  alleged  to  belong  to  the 
bankrupt,  but  found  in  the  possession  of  a  third  person  when  the  petition  was 
filed,  was  held  by  such  person  as  the  bankrupt's  agent  or  mere  representative; 
and  in  the  exercise  of  this  jurisdiction  the  court  was  of  necessity  empowered 
to  inquire  to  some  extent  concerning  the  merits  of  the  claim  of  title,  or  of  a 
right  to  retain  possession,  that  might  be  set  up  by  the  person  in  whose  hands 
the  property  was  found.  If  the  result  of  the  inquiry  was  to  satisfy  the  court 
that  a  real  adverse  claim  existed — no  matter  how  ill-supported  it  might  appear 
to  be — the  court  had  no  power  to  go  further  in  that  form  of  proceeding  and  de- 
tide  summarily  the  question  whether  or  not  the  claimant  was  entitled  to  pre- 
vail. It  then  became  necessary,  because  the  Bankrupt  Act  so  declared,  to  remit 
the  contestants  to  a  plenary  suit,  either  in  a  State  court  or  in  a  Circuit  Court 
of  the  United  States,  whichever  might  prove  to  be  the  appropriate  tribunal.' 
In  either  forum,  however,  the  dispute  was  to  be  conducted  by  a  plenary  suit, 
md  not  in  a  summary  fashion.  The  amendments  of  1903,  as  I  understand 
:heir  scooe.  have  made  at  least  one  change  in  these  rules.     They  have  conferred 
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jurisdiction  upon  the  District  Court  to  entertain  some  of  the  plenary  suits 
which  theretofore  could  only  have  been  brought  in  a  State  court  or  in  the  Circuit 
Court,  but  t'he  other  rules  of  procedure  laid  down  by  the  Supreme  Court  are 
still  to  be  followed.  The  District  Court,  sitting  as  a  court  of  bankruptcy,  may 
still  inquire  summarily  concerning  the  ownership  of  property  alleged  to  belong 
to  the  bankrupt,  although  it  be  found  in  the  possession  or  custody  of  a  third 
person.  But,  if  the  court  should  discover  that  such  person  is  holding  the  prop- 
erty under  a  real  claim  of  title  or  right  of  possession,  and  is  not  merely  the 
alter  ego  of  the  bankrupt,  it  is  still  the  duty  of  the  court  to  desist  from 
pursuing  the  summary  remedy  further,  and  to  remit  the  contestants  to  a 
plenary  suit,  although  the  suit,  instead  of  being  brought  in  a  State  court  or  a 
Circuit  Court  of  the  United  States,  may  now  be  brought  in  the  District  Court 
itself,  and  may  there  be  pursued  to  final  judgment." 

In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.) :  "Summary  jurisdiction 
is  ousted  if  determination  of  the  validity  of  the  adverse  claim  involves  the  de- 
cision of  matters  in  pais  and  the  weighing  of  conflicting  evidence  and  finding 
of  facts,  which,  when  presented  leave  room  for  fair  doubt  as  to  the  invalidity 
of  the  claim,  since  such  a  claim  is  not  merely  colorable.  Delivery  must  then 
be  compelled  by  suit  in  plenary  proceedings  in  a  proper  court." 

§  1865.  Not  Concluded  by  Pleadings. — The  bankruptcy  court,  it  ap- 
pears, is  not  concluded  by  the  pleadings,  but  may  inquire  into  the  facts- 
to  see  if  the  claim  is  really  adverse  or  merely  colorably  so;  if  really  ad- 
verse, although  fraudulent  and  voidable,  or  not  sustainable  by  the  weight  of 
the  evidence,  jurisdiction  will  not  be  assumed. ^^^ 

In  re  Kane,  12  A.  B.  R.  444,  131  Fed.  386  (D.  C.  N.  Y.) :  "The  referee  is 
quite  right  when  he  says  the  bankruptcy  court  has  jurisdiction  to  determine  in 
the  first  instance  whether  an  asserted  adverse  claim  to  property  is  colorable  or 
actual.  *  *  *  The  determination  of  the  respective  rights  of  the  parties  de- 
mands judicial  investigation  by  the  referee  to  ascertain  the  facts.  Both  sides 
are  heard,  and  evidence  may  be  taken  though  the  conclusions  of  the  court  may 
be  based  upon  the  pleadings  or  affidavits  presented  to  him.  He  must  exercise 
a  sound  judicial  discretion  in  the  determination  of  questions  of  this  character  to 
the  end  that  no  injustice  be  done  to  either  party." 

Compare,  In  re  Baird,  8  A.  B.  R.  650  (D.  C.  Pa.) :  "To  decide  that  the  claim 
is  unfounded  would  be  to  assume  the  jurisdiction  that  is  denied  by  the  Act." 

But  the  petition  for  the  recovery  must  not  fail  to  state  that  the  adverse- 
ness  of  the  claim  is  merely  colorable,  else  the  claim  will  be  taken  as  really 
adverse. 

In  re  Scherber,  12  A.  B.  R.  616,  131  Fed.  121  (D.  C.  Mass.):  "But  the  re- 
spondent's claim  in  the  case  at  bar  is  not  alleged  in  the  petition  to  be  merely 
colorable,  and  must  be  taken  to  be  really  adverse.  Where  this  is  true,  and 
where  due  objection  to  the  form  of  proceeding  is  made,  the  decisions  and  lan- 
guage- of  the  Supreme  Court  imply  that  a  plenary  suit  must  be  resorted  to." 

118.  In  re  Michie,  8  A.  B.  R.  734,  115  Fed.  906  (D.  C.  Mass.).  Compare,  In 
re  Adams,  12  A.  B.  R.  367,  130  Fed.  788  (D.  C.  R  I.) ;  In  re  N.  Y.  Wheel  Wks., 
13  A.  B.  R.  60,  132  Fed.  203  (D.  C.  N.  Y.) ;  In  re  Sheinbaum,  5  A.  B.  R.  187,  107 
Fed.  247   CD.  C.  N.   Y.V 
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And  where  the  trustee's  petition  itself  shows  adverseness,  evidence  that 
such  claim  was  merely  colorable  should  be  excluded. ^^^ 

§  1866.  But  Notice  Served  Outside  District  Not  Suflacient  to  Con- 
fer Jurisdiction  to  Make  Inquiry. — But  notice  served  outside  the  dis- 
trict where  the  bankruptcy  proceedings  are  pending,  upon  an  "adverse 
claimant"  in  possession  of  the  property,  will  not  confer  jurisdiction  on  the 
bankruptcy  court  to  make  the  inquiry,  i^o 

In  re  Waukesha  Water  Co.,  8  A.  B.  R.  715,  116  Fed.  1009  (D.  C.  Wis.):  "Ju- 
risdiction of  the  subject  matter  is  undoubted  under  the  recent  decision  in 
Mueller  v.  Nugent,  184  U.  S.  1,  32  Sup.  Ct.  269,  46  L.  Ed.  — ,'  7  A.  B.  R.  224, 
and,  if  adverse  claim  to  the  property  were  asserted  by  the  respondents,  the 
court  mtist  ascertain  whether  it  is  of  that  character,  and  so  takes  cognizance 
to  that  extent  at  least.    It  determines  for  itself  whether  final  jurisdiction  exists. 

"The  questions  raised,  however,  of  jurisdiction  to  act  in  personam  upon  these 
respondents,  who  reside  in  another  State  and  District,  and  are  there  served 
with  the  order  to  show  cause  in  this  matter,  is  not  met  by  that  decision,  nor 
is  such  service  authorized  by  any  express  provision  of  the  Bankriiptcy  Act  or 
ruling  thereunder  called  to  my  attention.  In  the  absence  of  statutory  author- 
ity for  the  process  of  the  court  to  run  beyond  the  territorial  limits  of  the  cis- 
trict,  the  doctrme  is  well  settled  that  no  jurisdiction  exists  to  that  end." 

§  1867.  No  Ancillary  Jurisdiction  in  Bankruptcy  Court  of  Another 
District  to  Make  Summary  Order.— ^And  no  ancillary  jurisdiction  exists 
in  the  bankruptcy  court  of  another  district  to  make  a  summary  order  to 
surrender  assets,  in  aid  of  a  bankruptcy  proceedings  here.^^i 

Division  3. 

Redemption  of  Property  from  LiEns. 

§  1868.  Jurisdiction  to  Redeem  Property  from  Liens. — The  bank- 
ruptcy court  has  jurisdiction  to  redeem  property  from  liens,  and  eharges.^^z 

§  1869.  Procedure — Petition  to  Redeem  and  Notice. — Redemption 
may  be  ordered  upon  petition  and  notice.  Ten  days'  notice,  it  appears  from 
the  Supreme  Court's  Official  Form  No.  43,  is  to  be  sent  to  all  creditor s^ 
although  §  58  does  not  specifically  mention  such  applications  among  those 
matters    notices  of  which  must  be  sent  to  all  creditors.     Likewise,  notice- 

119.    In  re  Michie,  8  A.  B.  R.  734,  115  Fed.  906  (D.  C.  Mass.). 

For  form  of  such  petition  and  notice,  see  In  re  Scherber,  12  A.  B.  R.  616- 
(D.  C.  Mass.). 

130.  In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  654,  131  Fed.  824  (D.  C. 
Ark.).  Contra,,  inferentially,  In  re  Peiser,  7  A.  B.  R.  690,  115  Fed.  199  (D.  C> 
Penn.). 

121.  In  re  Von  Hartz,  15  A.  B.  R.  747,  142  Fed.  726  (C.  C.  A.  N.  Y.).  Sec 
ante,  "Ancillary  Proceedings,"  §  1705,  et  seq. 

122.  In  re  Bacon,  12  A.  B.  R.  730,  132  Fed.  157  (D.  C.  N.  Y.).  Supreme- 
Court's  Official  Form  No.  43. 
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should  be  given  to  the  lienholder,  in  similar  manner  to  that  given  in  cases 
of  sales  free  from  liens.    The  petition  may  be  filed  before  the  referee. 

§  1870.  Gives  Jurisdiction  to  Order  Cancellation,  Assignment  or 
Release,  on  Tender  of  Amount  Due. — In  proceedings  to  redeem,  the 
bankruptcy  court  has  jurisdiction  to  order  cancellation,  release  or  assign- 
ment of  the  lien  on  tender"  of  the  amount  ducj^^a  if  there  be  no  contro- 
versy over  such  amount  and  no  colorable  adverse  interest. 

§  1871.  May  Not,  under  Guise  of  Petition  to  Redeem,  Gain  Juris- 
diction Over  Adverse  Claimants  in  Possession. — But  the  filing  of  the 
petition  to  redeem,  and  service  of  notice  upon  the  lienholder,  will  not  give- 
jurisdiction  over  adverse  claimants  in  possession,  nor  may  controversies 
with  them  be  litigated  in  such  proceedings.  The  petition  to  redeem  is  more- 
in  the  nature  of  an  application  to  the  court  of  bankruptcy  for  leave  to  pay 
off  an  {incontroverted  lien  than  it  is  a  proceedings  in  the  nature  of  the  old 
equity  action  for  redemption.  In  case  the  lien  be  paid  and  there  is  no  color- 
ably  adverse  interest  in  the  lienholder,  the  bankruptcy  court  will  have  juris- 
diction under  the  petition  to  redeem  to  summarily  order  surrender  of  the- 
prdperty,  under  its  ordinary  jurisdiction. 

Division  4. 

Summary  Jurisdiction  to  Order  Trustee,  etc.,  to  Surrender  Property- 

TO  RiGHTEui,  Owners. 

§  1872.  Summary  Jurisdiction  to  Order  Trustee  to  Surrender 
Property  to  Rightful  Owner. — The  bankruptcy  court  has  jurisdiction  to 
determine  the  rights  of  third  parties  claiming  property  in  its  custody,  and 
is  bound  to  turn  it  over  to  the  one  entitled  thereto.^^* 

§  1873.  Thus,  to  Order  Surrender  of  Property  Belonging  to  Third 
Parties. — And  thus  the  bankruptcy  court  has  jurisdiction  to  order  the- 
surrender  or  redelivery  of  property  in  its  custody  belonging  to  third  par- 
ties.125  And,  as  incident  thereto,  the  bankruptcy  court  may  compel  the 
trustee  to  execute  assignments  of  the  property,  or  other  instruments  neces- 
sary or  proper.  12^ 

123     In  re  Bacon,  13  A.  B.  R.  730,  132  Fed.  157  (D.  C.  N.  Y.). 

124.    See  cases  cited  ante,  as  to  jurisdiction  of  bankruptcy  court  over  property 

'"l25  "H'avlns^z/^^Pierek,  9  A.  B.  R.  569,  120  Fed,  244  (C.  C.  A.  Ills.);  In  re- 
T  C  Winship  Co.,  9  A.  B.  R.  641,  120  Fed.  93  (C.  C.  A.  Ills.);  In  re  Whitener, 
^  A  B  R  198  105  Fed  180  -(C.  C.  A.  Tenn.);  In  re  Sentenne  &  Green  Co.,  9 
A  B  R  648  120  Fed.  436  (D.  C.  N.  Y-) ;  In  re  McCallum,  7  A.  B.  R.  596,  113 
ppd  '^93  CD  C  Pa.);  In  re  Hadden-Rodee  Co.,  13.  A.  B.  R.  604,  606,  135  Fed. 
RSfi  Vd  C  Wis);  obiter,  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  184  (C.  C.  A., 
q    Dak') ■  'in  re  Moody,  12  A.  B.  R.  725,  131  Fed.  525  (D.  C.  Iowa). 

126  'in  re  McBride  &  Co.,  12  A.  B.  R.  81,  132  Fed.  285  (Ref.  N.  Y.),  in  which 
case  the  court  ordered  the  trustee  to  execute  an  assignment  of  a.  copyright 
standing  in  the  bankrupt's  name  but  belonging  to  another. 
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§  1874.  Referee  Has  Jurisdiction. — A  referee  has  jurisdiction  to  de- 
termine the  ownership  of  property  in  the  possession  of  a  receiver  or  trustee 
appointed  by  the  bankruptcy  court,  where  a  third  party  files  a  petition,  or 
an  intervening  petition,  claiming  the  ownership  of  such  property.^^'^ 

§  1875.  Replevin  Suits  Not  Maintainable  against  Trustee  or  Re- 
ceiver.— Adverse  claimants  to  any  of  the  property  must  not  resort  to  legal 
proceedings  -in  other  courts,  or  other  methods  of  seizure  or  of  taking  pos- 
session of  property  in  the  custody  of  the  bankruptcy  court.  They  must 
come  into  the  bankruptcy  court  and  make  application  there  for  a  return  of 
the  property.12* 

§  1876.  Petitions  for  Reclamation,  Surrender  or  Redelivery. — Sur- 
render of  property  in  the  custody  of  the  bankruptcy  court  but  belonging  to 
a  stranger,  is  accomplished  by  filing  before  the  referee  a  petition,  variously 
styled  a  petition  for  redelivery,  for  surrender,  for  restitution  or  for  recla- 
mation. 

These  petitions  should  set  up  the  facts,  in  accordance  with  the  ordinary 
rules  of  pleading  in  an  action  of  trover,  conversion  or  replevin,  that  would 
entitle  the  claimant  to  the  property. 

Levi  V.  Picard,  17  A.  B.  R.  431  (D.  C.  N.  Y.):  "Viewing  the  petition  in 
reclamation  ai  a  pleading,  it  seems  to  me  obvious  that  it  should  contain  all 
the  allegations  necessary  to  sustain  a  complaint  in  trover  and  conversion,  or 
required  by  the  strictest  practice  in  an  affidavit  for  replevin." 

Notice  should  be  served  on  the  trustee  and  hearing  be  had. 

The  hearing  should  not  be  had  upon  affidavits,  for  the  proceedings  cor- 
responds to  an  action  of  replevin;  for  which  reason  it  is  that  the  pleading 
is  styled  a  petition,  rather  than  a  motioni'^® 

Of  course,  at  the  time  of  bankruptcy  there  are  likely  to  be  many  articles 
in  the  bankrupt's  possession  that  really  do  not  belong  to  him  and  therefore 
do  not  belong  to  his  creditors. 

127.  In  re  Drayton,  13  A.  B.  R.  602,  135  Fed.  883  (D.  C.  Wis.) ;  In  re  Scrinop- 
ski,  10  A.  B.  R.  231  (D.  C.  Kans.) ;  compare,  Carriage  Co.  v.  Solanas,  6  A.  B.  R. 
221,  108  Fed.  532  (D.  C.  La.);  In  re  Neely,  5  A.  B.  R.  836,  108  Fed.  371  (D.  C. 
N.  Y.).' 

Apparently,  contra,  and  that  a  ''plenary  action"  is  proper.  In  re  Russell  & 
Birkett,  3  A.  B.  R.  658  (C.  C.  A.  N.  Y.) ;  impliedly,  In  re  McBride  &  Co.,  12 
A.  B.  R.  81,  132  Fed.  285  (Ref.  N.  Y.). 

Impliedly,  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  184  (C.  C.  A.  S.  Dak.), 
which  was,  however,  a  case  of  a  lien  upon,  rather  than  a  claim  to,  property  in 
the  hands  of  the  trustee;  yet  the  principle  is  the  same. 

128.  See  cases  cited  under  §§  1794  and  1795,  et  seq.  Also,  see  contra.  In  re 
Smith,  9  A.  B.  R.  590  (D.  C.  R.  I.),  where  the  court  seems  to  have  assumed 
the  right  of  the  claimant  to  replevy  and  refused  to  enjoin. 

And  see  also,  apparently,  contra,  In  re  Freeman,  9  A.  B.  R.  68  (D.  C.  N.  Y.), 
wherein  the  court  seems  to  have  assumed  the  right  of  the  claimant  to  replevy 
from  the  trustee,  and  is  concerned  solely  with  the  merits  of  a  compromise  of 
the  controversy  involved. 

129.  However,  in  one  case  the  court  relegated  the  parties  to  a  plenary  action 
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§  1877.  Reclamation  of  Property  Left  for  Repairs,  Storage  or 
Other  Bailment. — Thus,  goods  left  with  him  for  repairs,  or  storage,  or 
on  other  bailment,  may  be  reclaimed. i^" 

§  1878.  Of  Property  Bought  on  Conditional  Sale.— Property  sold 
to  the  bankrupt  on  conditional  sale  is  reclaimable — where  it  would  be  re- 
claimable  under  State  law  from  the  buyer. 

Obiter,  In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  261,  153  Fed.  123  (C.  C.  A. 
Neb.) :  "The  vendor  had  the  right  to  take  the  machinery  and  material  out  of 
the  mill  and  dispose  of  it  as  it  saw  fit.  If  it  had  applied  to  the  court  to  do  so 
and  its  application  had  been  denied,  it  would  have  been  entitled  to  recover  of 
the  trustee  the  value  of  its  right." 

§  1879.  Of  Goods  Bought  under  Misrepresentations  or  While 
Grossly  Insolvent. — Thus,  goods  that  have  been  procured  through  the 
misrepresentations  of  the  buyer  as  to  his  financial  condition  or  by  other 
fraud;  or  (in  some  States)  under  such  circumstances  of  hopeless  in- 
solvency as  to  have  precluded  any  intention  to  pay  and  where  there  was 
therefore  no  meeting  of  minds  and  no  passing  of  title,  may  be  reclaimed. ^^^ 

Thus,  as  to  sales  on  misrepresentation  as  to  financial  condition,  reclama- 
tion has,  on  the  facts,  sometimes  been  granted. ^^^ 

In  re  Hamilton  Furn.  &  Carpet  Co.,  9  A.  B.  R,  65,  117  Fed.  774  (D.  C.  Ind.): 
"This  is  but  a  modern  application  of  that  ancient  doctrine  that  where  a  oarty, 
by  false  representations  as  to  his  solvency,  knowingly  made,  induces  tne 
owner  of  goods,  who,  in  ignorance  of  their  falsity  relies  upon  such  representa- 
tions, to  sell  them,  he  is  entitled  to  disaffirm  the  contract  and  recover  the  goods. 
Fraud  renders  all  contracts  voidable  ab  initio,  both  at  law  and  in  equity.  No 
man  is  bound  by  a  bargain  into  which  he  has  been  deceived  by  fraud,  because 
assent  is  necessary  to  a  valid  contract,  and  there  is  no  real  assent  where  fraud 
and  deception  have  been  used  as  instruments  to  control  the  will  and  induce  the 
assent." 

In  re  Marco  Gany,  4  A.  B.  R.  576,  103  Fed.  930  (D.  C.  N.  Y.) :  "It  is  not 
necessary  that  the  false  representations  should  be  the  sole  and  exclusive  con- 
sideration for  the  credit;  but  only  that  they  were  a  material  consideration,  with- 
out which  in  all  probability  the  credit  would  not  have  been  given." 

under  the  impression  that  the  hearing  otherwise  would  be  upon  affidavits, 
which  the  court  evidently  deemed  inadequate.  In  re  Mundle,  13  A.  B.  R.  490 
and  14  A  B  R.  680,  139  Fed.  691  (D.  C.  N.  Y.).  Compare,  In  re  Russell  & 
Birkett,  3  A.  B.  R.  658  (C.  C.  A.  N.  Y.). 

Not  Triable  to  Jury. — Such  petitions  for  reclamation  are  not  triable  to  a  :urv. 
They  are  strictly  in  equity.  .  Dokken  v.  Page,  17  A.  B.  R.  228,  147  Fed.  438   (C. 

C.  A.  N.  Dak.).  .     .       ,    .  ,  v,         .v. 

Demurrer  seems  to  have  been  permitted  in  an  analogous  case  where  the 
validity  of  a  lien  was  in  question  and  all  the  allegations  considered  together  and 
Tegal  conclusions  disregarded.     In  re  Gosch,  9   A.   B.   R.  613,  121   Fed.  604   (D. 

130     Instance    reclamation   granted,   bailment   with   option   to   purchase   after 
trial  'in  re  Rubber  Ref.  Co.,  15  A.  B.  R.  72,  139  Fed.  301  (D    C    Fenn). 
131.    In  re  Russell  &  Birkett,  5  A.  B.  R.  608  (Ref.  N.  Y.).     See,  also,  ante, 

'^  132^' In  re  Patterson  &  Co.,  10  A.  B.  R.  748,  135  Fed.  562  (D.  C.  Tex.);  In  re 
Weil,' 7  A.  B.  R.  90.  Ill  Fed.  897  (D.  C.  N.  Y.). 
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Compare,  analogously  (plenary  action  in  State  Court),  Silvey  &  Co.  v.  Tift, 
17  A.  B.  R.  20,  133  Ga.  804:  "If  one  purchasing  goods  makes  a  false  representa- 
tion as  to  a  material  matter,  and  the' owner  of  the  goods  relies  on  such  state- 
ment and  sells  upon  discovering  the  fraud  the  owner  may  rescind  and  reclaim 
liis  property,  or  so  much  of  it  as  is  still  in  the  possession  of  the  purchaser." 

And  reclamation  has  sometimes  been  refused  because  the  proof  was  in- 
sufficient ;i33  or  because  there  was  no  tender  back  of  the  consideration  re- 
ceived.^3* 

In  re  Murphy  Barbee'  Shoe  Co.,  11  A.  B.  R.  434  (Ref.  Mo.) :  "In  order  to 
make  a  complete  rescission  of  an  executed  contract  of  sale  by  a  vendor,  it  is 
necessary  for  him  to  tender  to  the  vendee  all  of  value  received  by  him  from 
the  vendee.     The  parties  must  all  be  placed  in  statu  quo.'' 

Reclamation  also  has  been  refused  where  it  was  doubtful  whether  there 
was  any  reliance  on  the  false  statement :  the  seller  admitting  he  would  have 
sold  anyway,  and  the  making  of  the  false  assertion  that  the  buyer  had  two 
dollars  for  every  one  he  owed  being  denied  by  the  bankrupt.^^s  Where 
there  was  no  reliance  on  a  false  statement  made  to  a  commercial 
■agency,  the  mere  fact  that  it  was  made  will  not  entitle  the  seller  to  re- 
claim.'-^®  And  intention  to  deceive  must  exist  in  order  to  entitle  to  reclama^ 
tion  on 'the  ground  of  misrepresentation.^^'' 

Where  there  have  been  sales  on  other  frauds,  reclamation  has  some- 
times been  granted  ;i38  and  sometimes  been  refused. ^^^  In  some  States 
the  rule  prevails  that  where  goods  have  been  sold  at  a  time  when 
the  buyer  knew  he  was  so  hopelessly  insolvent  that  he  could  have 
had  no  reasonable  prospect  of  being  able  to  pay  for  them  and  so  no  real 
meeting  of  minds  between  the  parties  could  be  held  ever  to  have  taken 
■place  and  no  title  ever  to  have  passed,  such  apparent  sale  may  be  rescinded 
and  the  goods  be  recovered.  This  rule  does  not  appear  to  prevail  in  Penn- 
sylvania, however  ;!*<>  but  apparently  does  prevail  in  New  York.^^^ 

The  buyer's  omission  to  disclose  his  insolvency  to  the  seller  is  not  fraud- 
ulent in  law.i*^ 

133.  In  re  Rose,  14  A.  B.  R.  345  (D.  C.  Penn.);  Levi  v.  Picard,  17  A.  B.  R. 
430,  148  Fed.  654  (D.  C.  N.  Y.). 

134.  Compare,  obiter,  to  same  eflfect,  Silvey  &  Co.  v.  Tift,  17  A.  B.  R.  20,  123 
■Ga.  804. 

135.  In  re  Davis,  7  A.  B.  R.  276,  112  Fed.  294  (D.  C.  N.  Y.). 

136.  In  re  Epstein,  6  A.  B.  R.  60,  109  Fed.  878  (D.  C.  Ark.) ;  In  re  Roalswick, 
6  A.  B.  R.  752,  110  Fed.  639  (D.  C.  Mont). 

137.  In  re  Russell  &  Birkett,  5  A.  B.  R.  608  (Ref.  N.  Y.).  Analogously,  Lum- 
ber Co.  V.  Taylor,  14  A.  B.  R.  331,  137  Fed.  321  (C.  C.  A.  Pa.). 

138.  Bloomingdale  v.  Empire  Rubber  Mfg.  Co.,  8  A.  B.  R.  74,  114  Fed.  1016 
(D.  C.  N.  Y.). 

139.  In  re  O'Connor,  7  A.  B.  R.  428,  112  Fed.  666  (D.  C.  Ga.) :  But  the  opni- 
ion  in  this  case  was  obiter,  for,  in  fact,  the  court  found  that  a  general  scheme 
to  defraud,  which  was  the  basis  of  the  proceedings,  had  not  been  proven.  It 
joes  not  >eem  to  state  a  proper  rule  anyway. 

140.  See,  In  re  Lewis,  10  A.  B.  R.  741,  135  Fed.  143  (D.  C.  Penn.).  However, 
see  Lumber  Co.  v.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321  (C.  C.  A.  Penn.);  In  re 
Murphy-Barbee  Shoe  Co.,  11  A.  B.  R.  428  (Ref.  Mo.). 

141.  In  re  Levi  &  Picard,  16  A.  B.  R.  756  (D.  C.  N.  Y.). 

142.  In  re  Davis.  7  A.  B.  R.  276.  112  Fed.  294.  295  (D.  C.  N.  Y.). 
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Strict  proof  seems  to  be  required  of  the  reclaimer  where  the  ground 
urged  is  fraudulent  misrepresentation,  i*^ 

And  where  the  rule  prevails,  it  depends  upon  the  condition  and  intentions 
of  the  buyer  at  the  time  the  contract  of  sale  was  entered  into,  not  at  the 
time  of  the  delivery  of  the  goods. 

In  re  Levi  &  .Picard,  16  A.  B.  R.  756  (D.  C.  N.  Y.):  "The  right  of  the  peti- 
tioners to  reclaim  the  goods  so  dehvered  is  based  upon  the  proposition  that 
if  at  the  time  of  the  receipt  or  delivery  thereof,  the  vendees  had  reasonable 
cause  to  believe  that  they  were  unable  to  pay  for  them,  and  did  not  then  intend 
to  pay  for  them,  the  sale  may  be  rescinded  and  the  gopds  recovered,  even 
though  no  such  cause  to  believe  or  intent  not  to  pay,  can  be  proven  or  inferred 
as  of  the  date  of  the  sale. 

"The  refinement  upon  the  well-established  rule  regarding  rescission  is  not, 
in  my  opinion,  sustained  by  authority  or  reason. 

"Donaldson  v.  Farwell,  93  U.  S.  631,  is  binding  authority  in  this  court.  It 
was  there  held  to  be  established  that  what  entitles  the  vendee  to  disaffirm  a  con- 
tract of  sale  and  recover  his  goods  consists  in  the  vendee's  inducing  the  vendor 
'to  sell  him  goods  on  credit'  when  he  was  Ca)  insolvent,  (b)  concealed  his  in- 
solvency, and  (c)  did  not  intend  to  pay  for  what  he  bought. 

"Here  the  contract  of  sale  was  complete  when  the  minds  of  the  parties  met 
on  August  31st;  and  at  that  time,  although  the  bankrupt  firm  was  insolvent, 
there  is  no  evidence  that  the  partners  knew  that  fact,  and  there  is  a  plain 
inference  that  they  then  intended  to  pay  for  what  they  bought.     *    *    * 

"In  practice,  the  petitioner's  demand  is  especially  vicious  in  bankruptcy.  It 
is  notoriouls  that  mercantile  contracts  for  future  deliveries,  often  many  months 
distant,  or  extending  over  a  long  period  of  time,  are  the  rule  rather  than  the 
exception. 

"That  a  contract  for  'spring  delivery'  made  in  perfect  honesty  in  October, 
may  be  avoided  because  an.  expert  investigation  after  bankruptcy  in  May  ren- 
ders it  probable  or  certain  that  when  goods  were  delivered  in  April  the  vendee 
was  insolvent,  and  therefore  should  have  imputed  to  him  an  intent  not  to 
pay,  contemporaneous  with  delivery,  is  intolerable.  Such  proceedings  would 
render  every  mercantile  failure  a  mockery  to  creditors  who  had  given  no 
credit  or  sold  on  short  time,  yet  to  this  extent  would  the  doctrine  contended 
for  lead  the  court." 

The  right  of  rescission  is  lost  if  the  goods  become  a  component  part 
of  a  structure,  not  separable  therefrom  without  manifest  injury. i** 

Reclamation  will  be  refused  where  the  property  was  not  in  the  hands  of 
the  trustee  but  in  the  hands  of  the  bankrupt,  and  the  reclaimer  had  waited 
until  the  trustee  had  procured  a  summary  order  upon  the  bankrupt  for 
surrender.!*^ 

143.  In  re  Murphy-Barbee  Shoe  Co.,  11  A.  B.  R.  428  (Ref.  Mo.);  Levi  v. 
Picard,  17  A.  B.  R.  431,  148  Fed.  654  (D.  C.  N.  Y.). 

144    Lumber  Co.  v.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321  (C.  C.  A.  Penn.). 

145.   In  re  EHowich,  17  A.  B.  R.  419,  148  Fed.  464  (D.  C.  N.  Y.). 

Pleadings  and  Practice: 

(a)  Claimant  must  state  the  facts  wherem  the  falsity  consists.  Lumber  Co. 
V.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321  (C.  C.  A.  Penn.). 

'  (b)  Claimant  must  state  the  debtor's  intent  to  deceive.  Lumber  Co.  v.  Tay- 
lor 14  A  B  R.  231,  137  Fed.  321  (C.  C.  A.  Penn.);  inferentially.  In  re  Russell 
&  Birkett,  5  A.  B.  R.  608  (Ref.  N.  Y.). 
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§  1880.  Reclaiming  Part  Still  in  Trustee's  Hands,  Proving  Claim 
for  Balance. — Where  part  of  the  goods  have  been  sold  and  the  proceeds 
are  no  longer  traceable,  the  weight  of  authority  seems  to  be  that  the  seller 
may  reclaim  the  part  still  in  specie  and  make  proof  of  debt  on  an  implied 
contract  for  the  balance  sold,  and  that  the  two  claims  are  not  inconsistent 
and  that  no  election  need  be  made;^*®  although,  on  reason,  it  would  seem 
that  such  course  would  amount  to  affirming  and  denying  contractual  re- 
lations at  the  same  time.  However,  the  distinction  seems  to  be  that  so 
long  as  the  original  contract  of  sale  is  not  affirmed,  but  that  what  is  af- 
firmed is  only  the  implied  contract  to  pay  for  goods  converted,  as  if  bought, 
there  is  no  inconsistency.^*'^ 

§  1881.  Goods  Stopped  in  Transitu. — Goods  may  be  reclaimed  where 
the  right  of  stoppage  in  transitu  exists.  In  this  connection  it  is  to  be  borne 
in  mind  that  the  right  of  stoppage  in  transitu  does  not  cease  until  the  goods 
have  reached  the  hands  of  the  buyer  or  his  agent,  and  that,  therefore,  if 
a  receiver  appointed  by  the  bankruptcy  court,  and  even'  perhaps  a  trustee, 
induces  the  railroad  company  to  deliver  to  himself  goods  consigned  to  the 
bankrupt,  or  seizes  them,  the  right  of  the  seller  to  stop  the  goods  in  transitu 
jfi  not  impaired— for  seizure  by  legal  process  against  the  buyer  does  not  end 
the  right  of  stoppage  in  transitu,  and  the  possession  of  a  receiver  in  bank- 
ruptcy is  like  the  possession  of  a  sheriff  or  constable  on  execution  or  attach- 
ment, or  like  the  possession  of  a  receiver  in  aid  of  execution. 

§  1882.  Converted  Property  or  Its  Traced  Proceeds,  Reclaimable. 

— Property  converted  by  the  bankrupt  may  be  recovered;  so  may  its  pro- 
ceeds if  they  can  be  identified  and  traced ;  but  if  neither  the  property  itself 
nor  its  proceeds  can  be  identified,  the  fact  that  it  was  converted  will  not 
entitle  its  owner  to  priority  of  payment  out  of  the  estate :  the  owner 
will  simply  have  the  right  to  waive  the  tort  and  present  his  claim  as  on 
contract  for  the  value  of  the  goods  converted  and  pray  to  be  alluvvsd  to 
share  in  the  dividends,  i*^ 

In  re  Mulligan,  9  A.  B.  R.  11,  116  Fed.  715  (D.  C.  Mass.):  "On  the  other 
hand,  the  mere  misapplication  of  trust  funds  does  not  create  in  favor  of  the 
defrauded  beneficiary  a  claim  upon  the  general  estate  of  the  defrauding  trustee 
superior  to  that  of  his  general  creditors.  There  are  some  cases,  indeed,  which 
give  to  the  beneficiary  a  general  priority,  or  something  very  near  it;  but  they 
are  opposed  to  the  great  weight  of  authority.     Other  cases  do  not  give  to  the 

146.  In  re  Hirschman,  4  A.  B.  R.  715,  104  Fed.  69  (D.  C.  Utah) ;  In  re  Hilde- 
brandt,  10  A.  B.  R.  184,  120  Fed.  992  (D.  C.  N.  Y.);  Silvey  &  Co.  v.  Tift,  17  A. 
B.  R.  21,  123  Ga.  804;    ante,  §  638. 

147.  Silvey  &  Co.  v.  Tift,  17  A.  B.  R.  21,  123  Ga.  804;  In  re  Heinsfurter,  3  A. 
B.  R.  113,  97  Fed.  198  (D.  C.  Iowa).     See  ante,  §  638. 

148.  In  re  Neely,  5  A.  B.  R.  836,  108  Fed.  371  (D.  C.  N.  Y.);  Erie  R.  R.  Co. 
V.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A.  Ohio),  which  was  a  case  of 
conversion  of  goods  sold  C.  O.  D.  taken  from  the  carrier  before  payment,  by 
the  buver  and  used  in  manufacture. 
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defrauded  beneficiary,  merely  as  such,  a  general  priority,  yet  allow  him  a 
prior  charge  upon  the  general  assets  of  the  defrauded  trustee,  where  it  is 
shown  that  the  trust  fund  has  been  absorbed  in  the  trustee's  business  or  general 
estate,  though  it  cannot  be  followed  into  any  specific  property  remaining.  " 
Some  of  these  latter  cases  distinguish  between  a  dissipation  of  the  trust  fund, 
as  in  the  payment  of  the  trustee's  debts,  and  an  employment  of  the  fund  in  the 
purchase  of  property;  but,  if  the  purchased  property  cannot  be  traced,  there 
would  seem  to  be  no  material  difference.  It  might  be  possible,  indeed,  to 
require  the  general  creditors  of  the  defaulting  trustee,  in  order  to  defeat  the 
prior  claim  of -the  cestui  upon  any  remaining  property,  to  show  affirmatively 
that  the  trust  fund  was  not  converted  into  the  specific  piece  of  property  upon 
which  the  cestui  seeks  to  enforce  a  lien;  but  to  change  the  cestui's  claim  for 
priority  into  a  mere  shifting  of  the  burden  of  proof,  finds  no  considerable  sup- 
port in  the  decided  cases." 

Thus,  the  proceeds  of  converted  shares  of  stock  in  a  stockbroker's  hands 
where  the  relation' between  the  stockbroker  and  his  customer  is  lield  to  be 
that  of  pledgee  and  pledgor  rather  than  that  of  debtor  and  creditor,  may 
be  traced  and  recovered. ^^^ 

§  1883.  "Tracing  Trust  Funds." — If  trust  property  or  other  property 
belonging  to  another  in  the  control  of  the  bankrupt- and  passirig  into  the 
custody  of  the  trustee,  or  the  proceeds  of  such  trust  property,  or  the  pro- 
ceeds of  property  not  belonging  to  the  bankrupt  but  sold  or  conveyed  away 
by  him  or  by  the  trustee,  can  be  traced  into  the  trustee's  hands,  they  may  be 
recovered  from  the  trustee,  provided  the  rights  of  innocent  third  parties  are 
not  prejudiced. 15" 

Smith  V.  Township,  17  A.  B.  R.  749  (C.  C.  A.  Mich.):  "Where,  es  in  this 
case,  a  wrongdoer  knowingly  mingles  the  property  of  another  with  his  own 
in  such  manner  that  it  becomes  undistinguishable,  the  true  owner  may  claim 
the  whole  mass,  or  if  it  has  been  disposed  of,  may  follow  it,  or  its  proceeds 
as  the  case  may  be,  as  long  as  he  can  trace  them,  for  the  purpose  of  fastening 
an  equitable  lien  for  the  property  of  which  he  has  thus  been  dispossessed." 

In  re  Mullfgan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.) :  "Equity  does  not 
regard    the    form    under    which    the    cestui's    property    exists.      Not    only    the 

149.  Instance,  In  re  Boiling,  17  A.  B.  R.  399  (D.  C.  Va.);  In  re  Berry  &  Co., 
17  A.  B.  R.  467,  147  Fed.  208  (C.  C.  A.  N.  Y.). 

150.  In  re  Richards,  4  A.  B.  R.  700,  104  Fed.  792  (D.  C.  Tenn.,  distinguished 
■In  re  Wood  &  Malone,  9  A.  B.  R.  615,  121  Fed.  599);  In  re  Marsh,  8  A.  B.  R, 

576,  116  Fed.  396  (D.  C.  Conn.);  In  re  CoUisi,  1  A.  B.  R.  625  (Ref.  Mich.).  See, 
In  re  Howard,  14  A.  B.  R.  296,  135  Fed.  721  (C.  C.  A.  Calif.),  where  Bills  v. 
Schliep,  11  A.  B.  R.  607,  127  Fed.  103  (C.  C.  A.  N.  Y.),  again  appears  as  res 
adjudicata.  •  ,„    „     . 

Instances,  Erie  R.  R.  Co.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A. 
Ohio);  In  re  N.  Car.  Car  Co.,  11  A.  B.  R.  490,  127  Fed.  178  (D.  C.  N.  C.) ;  In 
re  Graff,  8  A.  B.  R.  744,  117  Fed.  343  (D.  C.  N.  Y.);  In  re  Olivier,  12  A.  B.  R. 
694  133  Fed.  588  (D.  C.  Tex.) ;  In  re  Ryttenberg  v.  Schaefer,  11  A.  B.  R.  653, 
ISl'Fed.  313  (D.  C.  N.  Y.);  In  re  McCallum,  7  A.  B.  R.  596,  113  Fed.  393  (D.  C. 

^In"'tances,  refused.  In  re  Smart,  14  A.  B.  R.  673,  136  Fed.  974  (D.  C.  Ohio); 
In  re  Taft,  13  A.  B.  R.  417,  133  Fed.  511  (C.  C.  A.  Ohio). 

1  Rem  B— 74  ' 
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actual  trust  property  itself,  but  any  property  substituted  for  it,  or  into  which 
it  has  been  converted,  may  be  recovered." 

Welch  V.  Policy,  11  A.  B.  R.  315,  177  N.  Y.  117  (N.  Y.  Court  of  Appeals): 
"The  plaintiff  must  be  permitted  to  follow,  if  she  can,  her  trust  moneys  into 
the  hands  of  the  trustee  in  bankruptcy,  he  having  no  greater  right  against  her 
than  the  bankrupt,   her  trustee,  possessed  had  he  remained  solvent. 

"The  other  creditors  of  the  bankrupt  have  no  claim  upon  any'  of  the  funds 
derived  from  plaintiff's  trust  which  can  be  fully  identified. 

"To  the  extent  that  plaintiff  is  able  to  follow  the  trust  funds  into  the  pur- 
chase price  of  the  real  estate,  or  into  the  bankrupt's  estate  generally,  she 
points  out  moneys  that  are  no  part  of  the  estate  held  by  the  bankrupt's  trus- 
tee for  general  distribution  among  the  creditors,  and  is  entitled  to  have  them 
restored  to  the  trust  for  her  benefit  which  is  to  continue  during  her  life." 

Hutchinson  v.  LeRoy,  8  A.  B.  R.  30,  113  Fed.  303  (C.  C.  A.  Mass.);  "Where 
the  property  of  any  person  has  been  without  his  consent,  and  sometimes  even 
with  his  consent,  converted  into  money,  the  money  may  be  followed  in  equity 
so  far  as  it  is  possible  to  remark  it,  provided  the  rights  of  innocent  strangers 
are  not  prejudiced." 

In  re  Gaskell,  13  A.  B.  R.  351,  139  Fed.  335  (D.  C.  Wash.):  "In  accordance 
with  the  principles  of  equity,  the  courts  of  this  country,  in  dealing  with  es- 
tates of  insolvent  debtors,  protect  trust  funds  for  the  benefit  of  the  benefi- 
ciaries, when  it  is  possible  to  trace  such  funds  and  segregate  the  same  from 
the  assets  of  the  insolvent." 

In  re  Royea  16  A.  B.  R.  141,  143  Fed.  183,  (D.  C.  Wash.):  quoting  National 
Bank  v.  Insurance  Co.,  104,  U.  S.  54,  as  follows:  "As  long  as  trust  property 
can  be  traced  and  followed,  the  property  into  which  it  has  been  converted  re- 
mains subject  to  the  trust;  and,  if  a  man  mixes  trust  funds  with  his,  the  whole 
will  be  treated  as  trust  property,  except  so  far  as  he  may  be  able  to  distinguish 
what  is  his.  This  doctrine  applies  in  every  case  of  a  trust  relation,  and  as  well 
to  moneys  deposited  in  bank,  and  to  the  debt  thereby  created,  as  to  every  other 
descriptioii   of  property." 

In  re  Berry  &  Co.,  16  A.  B.  R.  567;  S.  C,  17  A.  B.  R.  491,  148  Fed.  308  (C. 
C.  A.  N.  Y.) :  "When  the  money  was  paid  under  a  plain  mistake  of  fact  equity 
impressed  upon  it  a  constructive  trust  which  followed  it  through  the  bank  and 
into  the  hands  of  the  trustees." 

Obiter,  In  re  Wilkesbarre  Furn.  Mfg.  Co.,  13  A.  B.  R.  473,  .130  Fed.  796 
(D.  C.  Penn.) :  "It  was  undoubtedly  a  fraud  on  the  creditors  of  Harrower  Bros. 
for  Frank  B.  Harrower  to  appropriate  the  money  derived  from  the  sale  of  the 
firm  stock  in  order  to  make  good  his  individual  delinquencies  as  trustee; 
and  upon  proof  of  this,  if  the  fund  could  be  sufficiently  identified  and  traced, 
an  order  might  have  been  obtained  restoring  it  to  where  it  belonged.  *  *  » 
The  right  that  is  sought  to  be  enforced  is  the  return  of  moneys  wrongfully 
included  in  the  fund  previously  distributed,  which  should  therefore  have  been 
specifically  claimed  and  traced." 

But  if  the  trust,  fund  cannot  be  traced,  it  cannot  be  recovered.^"- 

Plow  Co.  V.  McDavid,  14  A.  B.  R.  653,  137  Fed.  803  (C.  C.  A.  Mo.) :  "The 
owner  of  a  fund  which  has  been  misappropriated  by  one  who  held  it  in  trust 
cannot  follow  it  in  the  hands  of  the  trustee  unless  he  can  trace  the  trust  fund 
in  kind  or  in'  specific  property  into  which  it  has  been  converted,  or,  if  the  fund 
has  been  mingled  with  the  trustee's  other  property,  to  establish  a  charge  on 

151.    In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.). 
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the  mass  of  such  property  for  the  amount  of  this  fund.  In  other  words,  he 
-can  secure  a  preference  out  of  the  proceeds  of  the  estate  of  the  insolvent  only 
where  he  can  trace  the  trust  property  or  fund,  in  its  original  or  some  substi- 
tuted form,  in  the  estate  which  comes  into  the  hands  of  the  trustee." 

Erie  R.  R.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A.  Ohio) :  "We  recog- 
nize that  the  rule  only  permits  the  following  of  the  converted  property  into 
•assets  which  can  be  traced  as  proceeds,  and  that  the  lien  does  not  attach  to 
-assets  in  which  neither  the  thing  nor  its  value  can  be  found." 

And  the  tracing  of  a  trust  fund  cannot  be  converted  into-  a  proceedings 
to  recover  a  preference — the  two  positions  are  antagonistic^^^ 
The  burden  of  proof  in  the  tracing  is  upon  the  claimant. i^s 
And  a  deposition  for  proof  of  debt  is  not  prima  facie  evidence. 

In  re  Jones,  18  A.  B.  R.  308  (D;  C.  Mich.):  "The  referee  rightly  refused  to 
allow  priority  upon  the  ground  that  the  estate  in  the  hands  of  the  trustee  in 
bankruptcy  had  been  increased  by  the  amount  of  the  guardianship  funds, 
through  the  mingling  of  the  same  by  the  guardian  with  his  own  assets.  Had 
the  allegations  referred  to  been  proven  the  priority  claimed  might  have  been 
■established.  *  *  *  But  no  proofs  were  introduced  in  support  of  the  allega- 
tions mentioned.  The  certificate  of  the  referee  is  express  that  'No  proof  was 
submitted  aside  from  proof  of  claim  originally  filed,'  and  that  the  'claim  was 
-submitted  upon  such  proof  and  argument  of  counsel.' 

"It  is  contended  by  the  petitioner  that,  as  the  petition  was  sworn  to,  the  truth 
-of  the  allegation  in  question  is  prima  facie  established  upon  the  principle  that 
the  sworn  proof  of  claim  against  the  bankrupt  is  prima  facie  evidence  of  its 
•allegations,  even  if  objected  to.  This  is  undoubtedly  the  rule,  as  applied  to  the 
proof  of  the  claim  itself  as  a  general  claim,  considered  apart  from  the  question 
-of  priority." 

The  rule  as  to  the  tracing  of  trust  funds  is  founded  on  equity  and  is  not 
■dependent  on  contract;  and  where  a  trust  fund  is  mingled  w'ith  the  prop- 
erty of  the  trustee,  the  question  of  whether  the  owner  of  the  fund  is  en- 
titled to  a  preference  does  not  depend  upon  the  construction  of  any  contract 
between  the.  parties,  but  upon  a  rule  of  preference  in  equity ;  and  as  to  that 
"the  federal  decisions  must  control  and  not  those  of  the  State  where  the 
contract  was  made.^"* 

In  re  Berry  &  Co.,  16  A.  B.  R.  567  (S.  C,  17  A.  B.  R.  491,  149  Fed.  308,  C. 
■C.  A.  N.  y.) :  "The  rule  invoked  by  the  District  Court  is  well  stated  by  Judge 
"Story:     'The  receiving  of  money,  which   consistently  with   conscience   cannot 

152.  Impliedly,  In  re  Wilkesbarre  Furn.  Mfg.  Co.,  13  A.  B.  R.  473,  130  Fed. 
796  (D.  C.  Penn.). 

153.  In  re  Marsh,  8  A.  B.  R.  576,  116  Fed.  396  (D.  C.  Conn.);  In  re  Mulligan, 
-9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.);  impliedly,  In  re  Jones,  18  A.  B.  R. 
208  (D.  C.  Mich.). 

154.  Plow  Co.  V.  McDavid,  14  A.  B.  R.  653,  137  Fed.  803  (C.  C.  A.  Mo.). 
Instances  of  tracing  alleged  trust  funds  successfully  and  unsuccessfully: 

(a)  Proceeds  of  collaterals;    In  re  Marsh,  '8  A.  B.  R.  576,  116  Fed.  396  (D.  C. 

(b)  Constitutional  subscription  to  additional  stock  to  pay  off  debts,  the  sub- 
scription being  conditional  on  all  paying  in  a  like  per  cent,  the  money  to  be  re- 
turned on  failure  to  so  pay  in,  some  fail  to  pay  in.  Those  paying  in  were 
entitled  to  recover  in  full.  In  re  N.  Carolina  Car  Co.,  11  A.  B.  R.  490,  137  Fed. 
178  (D.  C.  N.  Car.).  .     .        ,  ,  .         ,  .     ,  . 

(c)  Partner  misappropnatmg  firm   assets   to   make   good  a  shortage  m  his 
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be  retained,  is  in  equity  sufficient  to  raise  a  trust  in  favor  of  the  party  for 
whom,  or  on  whose  account,  it  was  received.  This  is  the  governing  principle 
m  all  such  cases.  And,  therefore,  whenever  any  interest  arises  the  true  ques- 
tion is  not  whether  money  has  been  received  by  a  party,  of  which  he-  could 
not  have  compelled  the  payment,  but  whether  he  can  now,  with  a  safe  con- 
science, ex  aequo  et  bono,  retain  it.  Illustrations  of  this  doctrine  are  familiar 
in  cases  of  money  paid  by  accident  or  mistake  or  fraud.  *  *  *  3tiii^  however,, 
there  are  many  cases  of  this  sort,  where  it  is  indispensable  to  resort  to  courts 
of  equity  for  adequate  relief,  and  especially  where  the  transactions  are  com- 
plicated, and  a 'discovery  from  the  defendants  is  requisite.'" 

And  the  rules  are  not  altered  by  the  bankruptcy  of  the  holder  of  the  fund^ 
for  neither  by  the  bankrupt's  "transfer  by  any  means"  nor  by  any  levy 
"under  judicial  process"  could  the  cestui  qui  trust  be  deprived  of  the  right, 
and  it  is  only  as'  to  property  that  could  be  so  transferred  or  levied  on  that 
title  passes  to  the  trustee. 

accounts  as  trustee  in  bankruptcy,  obiter,  In  re  Wilkesbarre  Furn.  Mfg.  Co.,  13' 

A.  B.  R.  472,  130  Fed.  796  (D.  C.  Penn.). 

(d)  Factors  and  principals'  funds  commingled,  Bills  v.  Schliep,  11  A.  B.  R. 
607,  127  Fed.  103  (C.  C.  A.  N.  Y.) ;  Ryttenberg  i.  Schaefer,  11  A.  B.  R.  652,  131 
Fed.  313  (D.  C.  N.  Y.). 

(e)  Following  proceeds   of  converted   shares   of   stock,   In  re   Boiling,   17   A. 

B.  R.  399  (D.  C.  Va.);  In  re  Graff,  8  A.  B.  R.  744,  117  Fed.  343  (D.  C.  N.  Y.). 

(f)  Consigned  goods  sold  partly  by  bankrupt,  partly  by  assignee  before  bank- 
ruptcy. In  re  McCallum,  7  A.  B.  R.  596,  113  Fed.  393  (D.  C.  Penn.). 

(g)  Consigned,  or  trusi,  goods  sold  and  proceeds  lost  in  stock  speculation,  In 
re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.). 

(h)  Township  treasurer  depositing  public  moneys  with  private  banker  who 
becomes  bankrupt.  In  re  Smart,  14  A.  B.  R.  672,  136  Fed.  974  (D.  C.  Ohio); 
Compare,  In  re  Salmon  &  Salmon,  16  A.  B.  R.  626  (D.  C.  Mo.,  on  review  sub 
nom.  In  re  Blake,  17  A.  B.  R.  668): 

(i)  Township  treasurer  becoming  bankrupt,  having  commingled  public  moneys- 
with  his  private  funds.  Smith  v.  Township,  17  A.  B.  R.  475,  150  Fed.  257  (C.  C. 
A.  Mich.). 

(j)  Recovering  public  moneys  deposited  with  bankrupt  bank  where  collusive 
and  fraudulent  combination  existed  among  banks,  In  re  Salmon  &  Salmon,  Ifi 
A.  B.  R.  626,  143  Fed.  395  (D.  C.  Mo.). 

(k)  Draft  drawn  by  landlord  on  agent  for  future  rents  and  discounted  ;it 
bank,  held  to  be  an  equitable  assignment  of  the  rents  when  they  later  arise  and 
to  be  good  against  the  landlord's  trustee  in  bankruptcy,  In  re  Oliver,  12  A.  B.. 
R.  694,  132  Fed.  588  (D.  C.  Tex.). 

(1)  Money  paid  to  bankrupt  by  mutual  mistake.  In  re  CoUisi,  1  A.  B.  R.  625- 
(Ref.  Mich.). 

In  re  Berry  &  Co.,  16  A.  B.  R.  567;  S.  C,  17  A.  B.  R.  491,  148  Fed.  208  (C. 

C.  A.  N.  Y.). 

Money  collected  for  third  partv  on  eve  of  bankruptcy  of  the  collector.  Smith 
V.  Mottley,  17  A.  B.  R.  864  (C.  C.  A.  Ohio). 

Sale  of  merchandise  in  bulk  (under  statutes  requiring  notices  to  creditors,, 
etc.),  where  the  purchaser  goes  into  bankruptcy,  the  seller  having  complied 
with  the  law  as  to  the  giving  of  notice:  the  merchandise  and  its  proceeds  (US'; 
proportionate  expenses)  constitute  a  trust  fund  for  the  creditors  of  the  seller,. 
In  re  Gaskill,  12  A.  B.  R.  251,  130  Fed.  235   (D.  C.  Wash.). 

Proceeds  of  property  sold  as  del  credere  agent,  kept  separate  from  general' 
estate  but  commingled  with  proceeds  of  similar  sales.  In  re  Taft,  13  A.  B.  R. 
417,  133  Fed.  511,  66  C.  C.  A.  385. 

Conversion  of  goods  taken  from  carrier  by  buyer  before  payment  where  sold' 
C.  O.  D.,  Erie  R.  R.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A.  Ohio). 

Agreement  to  give  contemporaneous  mortgage  to  secure  purchase  price,  dis- 
regarded and  goods  commingled,  seller  has  lien  on  whole,  In  re  Hennis,  17  A.. 
B.  R.  889  (Ref.  N.  Car.). 
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In  re  Royea,  16  A.  B.  R.  143  (D.  C.  Wash,):  "70  (a)  prescribes  the  rule 
to  be  applied  in  the  determination  of  questions  as  to  what  property  vests  in 
the  trustee  of  a  bankrupt's  estate.  The  rule  of  the  statute  is  that  the  trustee 
shall  be  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the 
■date  he  was  adjudged  a  bankrupt,  to  property,  not  exempt,  which  prior  to 
the  filing  of  the  petition  he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against  him. 

"Consideration  of  this  rule  leads  to  the  inquiry  whether  the  bankrupt,  after 
he  had  become  insolvent  and  immediately  before  the  petition  was  filed,  could 
have  transferred  the  balance  to  his  credit  in  -the  bank,  so  as  to  have  defeated 
the  petitioner  in  a  suit  in  equity  to  reclaim  his  part  of  it,  or  whether  an  at- 
taching or  execution  creditor,  by  levying  upon  the  balance  in  the  bank  under 
judicial  process  against  the  bankrupt,  could  have  divested  the  petitioner  of  his 
beneficial  interest  in  the  fund?    To  this  inquiry  equity  gives  a  negative  answer." 

And  the  rule  does  not  differ,  where  the  trust  funds  have  been  rightfully 
acquired,  from  what  it  is  where  they  have  been  wrongfully  acquired. 

Smith  V.  Mottley,  17  A.  B.  R.  866,  150  Fed.  266  (C.  C.  A.  Ohio):  "But  it 
makes  no  difference  in  the  application  of  the  principle  of  that  detision  that 
in  one  instance  the  wrongdoer  was  lawfully  in  the  possession  of  the  property 
.and  in  the  other  not.  The  critical  fact  is  in  the  wrongful  appropriation  by  one 
party  of  the  property  of  another  by  mingling  it  indistinguishably  with  his  own, 
and  it  is  not  ordinarily  important  by  what  means  he  became  possessed  of  the 
property.'' 

§  1884.    Commingling  of  Trust  Funds  or  Trust  Property. — If  the 

proceeds  of  the  trust  fund  are  deposited  in  bank  to  the  bankrupt's  general 
account,  or  otherwise  commingled  with"  the  bankrupt's  own  funds,  the 
amount  may  be  ordered  paid  over  in  full,  notwithstanding  the  commingling, 
for  the  trust  funds  will  have  priority  over  those  not  trust  funds. ^^^ 

In  re  Woods  and  Malone,  9  A.  B.  R.  615,  121  Fed.  599  (D.  C.  Ga.):  "The 
doctrine  of  Lord  EHenborough  that  this  principle  does  not  apply,  when  the 
subject  is  turned  into  money  and  confounded  in  a  general  mass  of  the  same 
description,  is  repudiated,  for  said  the  learned  Master  of  the  Rolls:  'Equity 
will  follow  the  money  even  if  put  into  a  bag  or  undistinguishable  mass,  by 
taking  out  the  same  quantity.  And  the  doctrine  that  money  has  no  earmark 
must  be  taken  as  subject  to  the  application  of  this  rule.' " 

In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.) :  "Still  again,  if  the 
trust  fund  has  been  mingled  with  funds  which  belong  to  the  defaulting  trustee, 
and  the  mingled  mass  has  been  converted  into  property  which  exists  in  specie, 
the  cestui  has  a  claim  upon  this  property  by  way  of  lien  for  the  replacement 

155.  In  re  Berry  &  Co.,  16  A.  B.  R.  564,  146  Fed.  623  (S.  C,  17  A.  B.  R.  591, 
C.  C.  A.  N.  Y.). 

Hutchinson  v.  LeRoy,  8  A.  B.  R.  20  (C.  C.  A.  Mass.):  In  this  case  a  pledgee 
of  stock  repledged  the  stock  to  a  bank  to  secure  his  own  debt  and  thereafter 
became  bankrupt:  the  court  held  the  pledgor  might  recover  from  the  trustee 
the  proceeds  of  the  sale  of  the  stock  if  he  could  trace  them  into  the  trustee' i 
hands,  less  the  re-pledgee's  claim  and  the  original  debt  due  the  bankrupt,  where 
at  all  titaes  the  trustee  had  enough  in  his  hands  to  cover  such  amount. 

Smith  V.  Mottley,  17  A.  B.  R.  863,  150  Fed.  266  (C.  C.  A.  Ohio).  Compare, 
In  re  Swift,  Ex  parte  LeRoy,  5  A.  B.  R.  233  (Ref.  Mass.);  inferentially.  In  re 
Graff,  S  A.  B.  R.  744  (D.  C.  N.  Y.). 
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of  the  trust  fund  advanced  for  the  purchase,"  or  by  way  of  equitable  ownership 
of  an  aliquot  part  of  the  property,  either  or  both.  For  the  purposes  of  this 
discussion,  it  matters  not  which.  This  principle  is  apparently  questioned  in 
Litchfield  v.  Ballou,  114  U.  S.  190,  195;  but  the  doubt  must  be  limited  to  the 
particular  case,  as  the  principle  has  been  abundantly  recognized.  The  recog- 
nition has  been  most  complete  where  the  trustee  has  mingled  in  one  banli  de- 
posit the  trust  fund  and  moneys  of  his  own.  Whatever  -may  have  been  his 
actual  intention,  he  will  be  presumed  to  have  acted  honestly,  so.  far  as  the  state 
of  the  account  allows  the  presumption.  His  drafts  against  the  deposit  thus. 
mingled  are  taken  to  be  applied  to  his  own  share  of  the  deposit  until  that  share 
is  exhausted,  and  what  is  left  is  taken  to  belong  in  equity  to  the  cestui  que 
trust.  The  rule  thus  stated  is  not  undisputed  (see  Steamboat  Co.  v.  Locke, 
73  Me.  370),  but  it  is  supported  by  the  weight  of  authority.  Bank  v.  Peters,. 
123  N.  Y.  373,  35  N.  E.  319;  Mercantile  Trust  Co.  ,w.  St.  Louis  &  S.  F.  R.  Co. 
(C.  C),  99  Fed.  48S;  Bank  v.  Roller,  85  Md.  495,  37  Atl.  30,  36  L.  R.  A.  767, 
60  Am.  St.  Rep.  344;  In  re  Hallett's  Estate,  13  Ch.  Div.  696,  36  Eng.  Rep.  779; 
McMahon  v.  Fetherstonhaugh  (1895),  1  Ir.  R.  83.  In  some  cases,  indeed,  this- 
rule  concerning  bank  deposits  has  been  extended  to  cases  in  which  the  bank 
itself  is  the  defaulti-ng  trustee.  The  cestui  has  sometimes  been  allowed  a 
charge  prior  to  that  of  the  general  creditors  upon  the  general  cash  assets  of 
the  defaulting  bank,  or  upon  the  minimum  value  of  these  cash  assets  since  the 
date  of  the  trust  deposit.  If  since  that  date  the  cash  assets  have  at  any  time' 
fallen  belQw  the  amount  of  the  trust  deposit,  it  has  been  held  that  the  trust 
fund  has  been  finally  dissipated  to  that  extent.  Merchants'  Bank  .v.  School 
Dist.,  36  C.  C.  A.  433,  94  Fed.  705;  Commissioners  v.  Wilkinson,  119  Mich,  655; 
Bank  v.  Weens,  69  Tex.  489.  'See  Bank  v.  Dowq  (C.  C),  38  Fed.  172;  Appeal' 
of  Carmany,  166  Pa.  622." 

To  same  effect,  Erie  R.  R.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A. 
Ohio) :  "Knowing  that  these  goods  could  not  be  lawfully  taken  until  they  were 
paid  for,  and  that  the  railroad  company  had  no  authority  to  deliver  them  with- 
out payment,  the  rubber  company  seized  an  opportunity  for  wrongfully  obtain- 
ing possession  of  the  goods  and  proceeded  to  commingle  them  with  its  own. 
The  title  of  the  shippers  was  not  divested  by  this  trespass.  It  did  not  convert 
the  railroad  company  into  a  debtor  to  the  shippers,  whatever  the  liability  of  the 
railroad  company  for  negligence  might  be,  or  the  rubber  company  into  a  debtor 
of  the  railroad  company. 

"The  trustees  say  that  the  rubber  company  converted  the  rubber  into  tires 
and  commingled  them  with  other  tires  which  it  had  on  hand,  and  that  the  prop- 
erty can  be  no  longer  identified.  But  the  vendors  of  th.e  rubber  never  consented 
to  this.  In  a  common-law  court  this  might,  as  between  the  owners  and  the 
trespasser,  have  given  title  to  the  owners  of  the  whole  mass  of  tires,  if  they 
were  indistinguishable.  But  a  court  of  equity,  for  the  purpose  of  saving  to 
creditors  that  value  which  attached  to  the  things  before  owned'  by  the  tres- 
passer, will  forbear  to  enforce  a  confiscation,  and,  instead,  will  accord  a  lien 
to  the  owner  upon  the  mass  for  the  value  of  the  things  converted.  We  had 
'  occasion  to  consider  this  subject  in  Holder  v.  Western  German  Bank,  136  Fed. 
90,  68  C.  C.  A.  554,  where  we  held,  upon  the  authority  of  Knatchbull  v.  Hallett, 
13  Ch.  Div.  696,  36  Eng.  Rep.  779,  and  National  Bank  v.  Insurance  Co.,  104 
U.  S.  54,  that,  where  the  tort-feasor  had  mingled  the  property  of  the  owner  with 
his  own,  a  lien  would  attach  to  the  mass  pro  tanto.  The  assets  came  to  the 
trustee  in  this  condition.  His  interest  therein  is  no  other  nor  greater  than  that 
of  the  bankrupt,  except  where  the  bankrupt  has  conveyed  his  property  with 
intent  to  defraud  his  creditors." 

Smith  V.  Township,  17  A.  B.  R.  749  (C.  C.  A.  Mich.) :     "When  the  commingled 
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property  is  of  more  value  than  that  wrongfully  taken,  it  is  equitable  that  the 
excess  should  go  to  the  creditors  of  the  wrongdoer,  although  by  the  strict  rule 
of  the  common  law  the  whole  mass  might  become  the  property  of  the  innocent 
owner  of  the  portion  misappropriated.  Justice  requires  that  the  rights  Of  in- 
nocent third  parties  having  acquired  the  property,  or  some  interest  in  it,  for 
value,  should  be  protected,  and  against  such  the  rule  is  not  enforced.  But 
here  the  trustee  stands  in  the  shoes  of  the  bankrupt  and  has  only  his  rights. 
Of  course,  we  are  speaking  of  the  general  rule,  and  do  not  need  to  notice 
the  instances  of  conveyances  and  preferences  fraudulent  as  against  cred- 
itors. And  the  question  is  what  were  the  respective  rights  of  the  township 
and  the  bankrupt  when  the  creditors  filed  their  petition  against  him.  The 
bankrupt's  trustee  says  that  it  is  impossible  to  find  out  what  parts  of  the  stock 
of  goods  contain  the  money  of  the  township,  and  this  was  the  difficulty  which 
the  referee  found  and  which  controlled  his  decision.  But  it  was  not  for  the 
township  to  make  the  distinction.  As  said  by  Chancellor  Kent  in  Hart  v.  Ten 
Eyck,  2  Johns  Ch.  62,  at  page  108,  'If  a  party  having  charge  of  the  property  of 
others,  so  confounds  it  'with  his  own,  that  the  line  of  distinction  cannot  be 
traced,  all  the  inconveniences  of  the  confusion  is  thrown  upon  the  party  who 
produces  it,  and  it  is  for  him  to  distinguish  his  own  property,  or  lose  it.'  That 
case  presented  a  state  of  facts  which  in  this  respect  was  quite  similar  to  thoje 
which  existed  here.  The  fair  inference  is  that  the  bankrupt  took  the  money 
from  time  to  time,  purchased  goods  and  mingled  them  with  his  stock,  and  out 
of  his  stock  ht  sold  parcels,  which  were  not  distinguishable  in  respect  of  the 
means  with  which  they  were  bought.  Prom  the  beginning  of-  his  fraudiilertt 
intermixture  of  his  own  money  and  that  of  the  township,  or  of  goods  which 
may  have  been  bought  with  his  own  money  and  others  bought  with  the  money 
of  the  township,  if  the  latter  did  not  become  the  owner  of  the  commingled  stock, 
it  had,  at  least,  a  lien  upon  it  for  reimbursement;  and  the_  continuance  of  such  ' 
transactions  operated  in  the  same  way." 

In  re  Royea,  16  A.  B.  R.  142  (D.  C.  Wash.):  "The  main  argument  in  oppo- 
sition to  the  petition  is  that,  trust  money  must  be  earmarked  or  separately  kept 
in  order  to  entitle  the  cestui  que  trust  to  reclaim  it,  in  opposition  to  creditors 
of  an  insolvent  debtor,  and  that  where  a  bankrupt  has  mingled  trust  funds  with 
his  own,  so  that  the  identity  of  the  trust  money  is  lost,  the  beneficiaries  of  the 
trust  must  share  pari  passu  with  the  creditors.     *     *     * 

"In  many  of  the  reported  cases  the  cestui  que  trust  failed  to  prove  that  the 
fund  or  property  sought  to  be  impressed  with  the  trust,  in  fact,  included  trust 
money  or  acquisitions  by  reinvestment  or  exchange  of  trust  money  or  prop- 
erty, and  on  that  ground  adverse  decisions  were  rendered,  without  com- 
bating the  doctrine  of  the  Supreme  Court,  as  expounded  in  the  opinions  by 
Mr.  Justice  Matthews  above  cited.  In  this  case,  although  the  money  cannot 
be  specifically  identified,  the  fund  is  clearly  proved  to  have  been  enlarged  by 
mingling  trust  money  with  other  money,  and  the  equitable  right  of  the  peti- 
tioner to  reclaim  an  amount  equivalent  to  the  amount  intrusted  is  clear." 

Compare,  Bills  v.  Schliep,  11  A.  B.  R.  607,  127  Fed.  103  (C.  C.  A.  N.  Y.) : 
"It  is  immaterial  that  Turle  &  Skidmore  may  have  mingled  the  funds  in  their 
hands  received  from  the  various  shipments,  because  after  such  shipments  and 
notice  the  law  will  presume  and  a  court  of  equity  would  require  either  that 
Turle  &  Skidmore  should  satisfy  their  claims  out  of  the  other  car  loads  in 
their  hands  before  resorting  to  the  car  loads  in  question,  or  would  be  deemed 
to  have  held  all  proceeds  not  necessary  to  satisfy  their  claims  for  the  use  of  the 
owners  and  consignors  of  the  cargoes  in  question." 
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At  any  rate,  such  will  be  the  case  where  at  no  .time  an  adverse  balance 
occurs. 

In  re  Berry  &  Co.,  16  A.  B.  R.  567,  146  Fed.  633  (C.  C.  A.  N.  Y.,  S.  C,  17  A. 
B.  R.  591) :  "The  account  of  Berry  &  Co.  was  never  overdrawn  during  the  day 
of  November  25;  there  was  as  much  as  $5,000  to  their  credit  during  that  day 
and  at  no  time  did  the  withdrawals  reduce  the  balance  below  $1,500.  It  is 
true  that  large  sums  were  checked  out  after  the  deposit  of  the  $1,500,  but  the 
law  presumes  that  the  amounts  withdrawn  were  not  those  impressed  with  the 
trust.  In  other  words,  so  long  as  $1,500  remained  in  the  bank  the  presump- 
tion is  that  it  was  the  trust  fund." 

But  an  adverse  balance  occurring  at  any  time  will  destroy  the  tracing  of 
the  fund. 

In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.):  "This  is  not  the 
case  of  a  bank  account,  which,  as  has  been  said,  is  affected  by  a  rather  artifi- 
cial rule.  Moreover,  there  is  no  proof  that  the  requirements  of  that  artifi- 
cial rule  have  here  been  met.  At  some  time  after  the  check  was  handed  to 
Hornblower,  the  balance  of  the  account  may  have  been  against  the  bankrupt, 
and  an  adverse  balance  at  any  time  after  the  trust  deposit  is  nrade  destroys 
the  claim  of  the  cestui  upon  a  bank  account  in  which  trust  funds  and  private 
funds  have  been  mingled.  That  the  funds  were  mingled,  not  by  the  bankrupt 
himself,  but  by  his  broker,  does  not  give  Brown  Bros,  a  better  claim." 

But  where  the  trust  funds  are  commingled,  not  only  with  private  funds 
but  with  other  trust  funds;  and,  after  checking  out,  there  remains  at  any 
time  less  than  the  trust  fund  in  controversy,  the  claimants  have  not  suc- 
ceeded in  tracing  out  their  fund.^'® 

The  burden  of  proof  that  the  property  has  been  wrongfully  mingled  in  a 
mass  of  the  property  of  the  wrongdoer  is  upon  the  owner,  but  when  this  is 
done,  the  burden  shifts  to  the  wrongdoer.  It  is  for  him  to  distinguish  be- 
tween his  own  property  and  that  of  the  innocent  party.^^'^ 

156.  In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.);  inferentially, 
Claflin  Dry  Goods  Co.  v.  Eason,  2  A.  B.  R.  263  (Ref.  Tex.). 

157.  Smith  v.  Mottley,  17  A.  B.  R.  866,  150  Fed.  266  (C.  C.  A.  Ohio). 
Laches    bars    right   to    trace:      If   the    owners    of    trust    funds,  are    guilty    of 

laches  in  asserting  their  rights,  they  will  be  denied  the  right  to  distrub  distribu- 
tion, or  to  relief  in  lieu  of  restitution. 

In  re  Wilkesbarre  Furn.  Mfg.  Co.,  12  A.  B.  R.  472,  130  Fed.  796  (D.  C.  Penn.), 
which  was  the  case  of  a  partner,  misappropriating  firm  assets  to  make  good  a 
shortage  in  his  accounts  as  trustee  in  bankruptcy;  firm  creditors  guilty  of 
laches  in  not  attempting  to  identify  and  trace  the  appropriate  assets  nor  to  stay 
distribution  pending  the  determination  of  a  petition  filed  against  firm;  firm 
creditors  cannot  come  upon  the  lienholders'  share  of  the  proceeds  on  the 
ground  that  the  lienholder  has  received  a  preference;  the  preference  is  recover- 
able only  at  the  suit  of  the  trustee  and  the  firm  creditors  have  no  prior  right 
to  any  recovery  thereof. 

Claflin  Dry  Goods  Co.  v.  Eason,  2  A.  B.  R.  263  (Ref.  Tex.). 

Interest. — Interest  may  be  allowed  in  some  instances,  as  where  the  trust 
funds  were  tortiously  converted,  Hutchinson  v.  Otis,  8  A.  B.  R.  392,  115  Fed. 
937  (C.  C.  A.  Mass.):  "In  Hutchinson  v.  LeRoy  (C.  C.  A.),  8  Am.  B.  R.  20,  113 
Fed.  202,  already  referred  to,  we  allowed  interest  against  the  petitioner;  but 
there  the  fund  which  it  was  determined  belonged  to  him,  had  been  held  ad- 
versely from  the  outset,  as  it  grew  out  of  a  tort  of  the  bankrupt  which  arose 
before  proceedings  in  bankruptcy  were  commenced.     In  the  present  case,  -how- 


§  1885  SUMMARY   JURISDICTION.  1177 

And  in  bankruptcy,  the  trustee  stands  in  such  cases-  in  the  bankrupt's 
shoes,  and  the  case  is  different  from  the  case  of  seizure  by  creditor's  liills. 

Smith  V.  Mottley,  17  A,  B,  R.  866,  150  Fed.  366  (C.  C.  A.  Ohio):  "Again, 
if  the  trustee  takes  the  bankrupt's  property  in  the  same  plight  as  the  bankrupt 
held  it,  and  while  the  "bankrupt  held  the  assets,  they  became  subject  to  a  lien 
upon  the  mass,  which  was  not  destroyed  by  its  continual  transformation  in  busi- 
ness from  day  to  day,  the  paying  out  and  receiving  in,  of  parcels  of  the  fund, 
and  no  creditor  having  levied  upon  it,  or  the  right  of  an  innocent  party  fastened 
upon  it,  it  is  difficult  to  see  how  by  the  succession  of  the  trustee  the  lien  could 
be  lost.  Whether  it  was  a  lien  or  not  would  continue  to  be  the  same  question 
as  it  was  between  the  bankrupt  and  the  owner  of  the  misappropriated  fund. 

"There  would  seem  to  be  a  valid  distinction  in  the  application  of  the  rule 
that  the  misappropriated  fund  must  be  found  in  the  assets,  between  the  settle- 
ment of  an  estate  in  bankruptcy  proceedings  and  proceedings  upon  a  bill  filed 
for  the  marshaling  and  appropriation  of  assets  according  to  the  principles  of 
equity.  In  the  latter  case  there  is  a  seizure  of  the  res  for  the  direct  purpose  of 
fastening  the  inchoate  rights  of  creditors." 

Division  5. 

Marshaling  op  Liens  on  Property  in  the  Custody  oe  the  Bank- 
'  RUPTCY  Court. 

§  1885.  Jurisdiction  to  Marshal  Liens. — Liens  upon,  and  interests  in, 
the  property  in  the  custody  of  the  bankruptcy  court  may  be  marshaled  and 
thejr  validity  and  priority  determined  by  the  bankruptcy  court,  in  the  bank- 
ruptcy proceedings. 15* 

ever,  the  fund  came  into  the  hands  of  the  trustee  in  bankruptcy,  not  through 
any  tort,  but  through  the  oversight  of  Otis,  Wilcox  &  Co.  'The  trustee  merely 
held  it  until  the  courts  could  determine  to  whom  it  belonged,  and  the  record 
does  not  show  that  the  trustee  has  received  any  increment  thereof." 

Costs  and  Expenses. — A  proportionate  part  of  the  costs' and  expenses  may  be 
charged  against  the  owner  of  the  trust  fund  and  deducted  from  the  amount 
of  the  fund  decreed  to  belong  to  him,  In  re  Gaskill,  12  A.  B.  R.  251,  130  Fed. 
235  (D.  C.  Wash.);  contra.  Smith  v.  Township,  17  A.  B.  R.  750,  150  Fed.  257 
(C.  C.  A.  Mich.). 

Remaiid  for  Further  Proof  as  to  Identity  of  Proceeds. — Where  it  appears 
that  some,  at  least,  of  the  goods  came  into  the  custody  of  the  court  the  case 
may  be  remanded  to  take  further  proof  to  fix  the  amount  of  the  equitable  lien, 
Erie  R.  R.  Co.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A.  Ohio). 

Agreement  to  Give  Mortgage  on  Receipt  of  Goods  Disregarded  and  Goods 
Commingled. — Where  a  bankrupt  disregards  an  agreement  to  give  a  mortgage 
on  receipt  of  goods  purchased,  and  commingles  the  goods  with  his  own,  the 
seller  has  a  lien  on  the  whole,  In  re  Hennis,  17  A.  B.  R.  889  (Ref.  N.  Car.). 

158.  See  ante,  "Summary  Jurisdiction  of  the  Bankruptcy  Court,"  §§  1794, 
1795.     See  post,  "Selling  Property  Free  from  Liens,"  §  1965,  et  seq. 

In  re  Sentenne  &  Green  Co.,  9  A.  B.  R.  648,  120  Fed.  436  (D.  C.  N.  Y.), 
quoted  at  §  1795.  In  re  Pittelkow,  1  A.  B.  R.  472,  92  Fed.  901  (D.  C.  Wis.), 
niinted  at  S  1795.  In  re  New  England  Piano  Co.  (Union  Trust  Co.),  9  A.  B.  R. 
767  122  Fed  937  (C.  C.  A.  Mass.);  In  re  McMahon,  17  A.  B.  R.  532,  147  Fed. 
648  (C  C  A  Ohio);  obiter,  Whitney  v.  Wenham,  14  A.  B.  R.  45,  198  U.  S.  539; 
In  re  Porteriield,  15  A.  B.  R.  18,  138  Fed.  192  (D.  C.  W.  Va.,  reversed,  on  other 
o-rounds  sub  nom.  Moore  v.  Green);  impliedly,  Ludowici  Roofing  Tile 
Cn  V  P'enn  Inst,  8  A.  B.  R.  742  (D.  C.  Penn.) ;  In  re  Emslie,  4  A.  B.  R.  126, 
102  Fed  292  (C.  C.  A.  N.  Y.);  In  re  Pratesi,  11  A.  B.  R.  319,  126  Fed.  588  (D. 
C    Del)-    In   re   Rodgers,   11   A.   B.   R.   89,   125   Fed.   169    (C.   C.   A.   Ills.);   In 
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In  re  Rochford,  1.0  A,  B.  R.  608,  124  Fed.  183  (C.  C.  A.  S.  Dak.) :  "The  Dis- 
trict Court  sitting  in  bankruptcy  has  jurisdiction  to  determine,  after  reasonable- 
notice  to  the  claimants  to  present  their  claims  to  it,  the  claims  of  all  parties  ta 
property  and  to-  the  proceeds  of  property  -which  its.  officers  have  la-wfully  re- 
duced to  their  actual  possession  in  the  course  of  the  administration  of  the  estate 
of  the  bankrupt,  and  controve.rsies  bet-ween  trustees  in  bankruptcy  and  adverse 
claimants  to  property  -which  has  in  this  -way  reached  the  custody  of  the  District 
Courts  are  not  controver^sies  at  la-yv-  or  in  equity,  as  distinguished  from  proceed- 
ings in  bankruptcy,  -within  the  proper  interpretation  of  §  33." 

Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark,  affirming 
In  re  Matthews,  6  A.  B.  R.  96) :  "But  if,  in  the  exercise  if  its  customary  juris- 
diction, the  bankrupt  court  obtained  the  lawful  custody  of  the  res  to  which  the 
liens  related  or  of  a  fund  realized  from  its  sale,  then  the  duty  which  was  thereby 
devolved  upon  it,  of  distributing  the  fund  among  those  to  whom  it  rightfully 
belonged,  did  empower  it  to  determine  the  relative  priorities  of  the  conflicting 
claims  to  the  fund.  A  court  which  has  lawfully  acquired  the  custody  of  prop- 
erty or  money  must  of  necessity  dispose  of  the  same  according  to  law;  and, 

re  Southern  Loan  &  Trust  Co.  v.  Benbow,  3  A.  B.  R.  10,  96  Fed.  514  (D. 
C.  N.  Car.,  reversed  sub  nom.  Frazier  v.  Southern  Loan  &  Trust  Co.,  3 
A.  B.  R.  710,  99  Fed.  707);  obiter.  In  re  Cobb,  3  A.  B.  R.  130,  96  Fed.  821 
(D.  C.  N.  Car.);  Havens. &  Geddes  Co.  v.  Pierek,  9  A.  B.  R.  569,  130  Fed.  244 
■(C.  C.  A.  Ills.);  In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R.  291,  Fed.  296  (C.  C. 
A.  Tenn.);  In  re  Prince  and  Walter,  12  A.  B.  R.  678  (D.  C.  Penn.) ;  In  re  Wor- 
land,  1  A.  B.  R.  450,  93  Fed.  893  (D.  C.  Iowa);  In  re  Antigo  Screen  Door  Co., 
10  A.  B.  R.  359,. 133. Fed.  249  (C.  C.  A.  Wis.);  In  re  Groetzinger,  11  A.  B.  R.  733, 
■127  Fed.  814  (C.  C.  A.  Penn.);  In  re  Wilka,  12  A.  B.  R.  737,  131  Fed.  1004  (D.- 
C.  Iowa,  affirmed  sub  nom.  In  re  Granite  City  Bk.,  14  A.  B.  R.  404,  137  Fed. 
818,  C.  C.  A.);  In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.);  inferen- 
tially.  Carriage  Co.  v.  Solanas,  6  A.  B.  R.  221,  108  Fed.  532  (D.  C.  La.);  in- 
ferentially,  In  re  Schloerb,  3  A.  B.  R.'  224,  97  Fed.  326  (D.  C.  Wis.,  affirmed 
sub  nom.  White  v.  Schloerb,  4  A.  B.  R.  178,  178  U.  S.  542) ;  In  re  McCallum,  7 
A.  B.  R.  59'6,  113  Fed.  393  (D.  C.  Penn.);  obiter,  In  re  Corbett,  5  A.  B.  R.  224, 
104  Fed.  872  (D.  C.  Wis.);  inferentially.  In  re  Drayton,  13  A.  B.  R.  .602,  135. 
Fed.  883  (D.  C.  Wis.). 

Instances,  In  re  Waterloo  Organ  Co.,  9  A.  B.  R.  439,  118  Fed.  904  (D.  C.  N. 
Y.);  In  re  Myers,  4  .A.  B.  R.  536,  103  Fed.  869  (D.  C.  Penn.);  In  re  Reliance 
Storage  &  Warehouse  Co.,  5  A.  B.  R.  249  (D.  C.  Pa.);  In  re  Dunavant,  3  A. 
B  R.  41,  96  Fed.  542  (D.  C.  N.  Car.);  In  re  Hugill,  3  A.  B.  R.  686,  100  Fed.  616 
(D.  C.  Ohio);  In  re  Bartheleme,  11  A.  B.  R.  67  (Ref.  N.  Y.) ;  In  re  Rude,  4 
A.  B  R.  319,  101  Fed.  805  (D.  C.  Ky.);  McNair  v.  Mclntyre,  7  A.  B.  R.  638,  113- 
Fed.  113  (C.  C.  A.  N.  Car.);  Long  v.  Gump,  16  A.  B.  R.  501  (C.  C.  A.  Ohio); 
Morgan  v.  Nat'l  Bk.,  16  A.  B.  R.  639,  145  Fed.  466  (C.  C.  A.  W.  Va.);  In  re 
Moore,  17  A.  B.  R.  164  (D.  C.  Ga.).;  Smith  v.  Township,  17  A.  B.  R.  747  (C.  C. 
A  N  J);  O'Dell  v.  Boyden,  17  A.  B.  R.  759,  150  Fed.  731  (C.  C.  A.  Ohio;)  Ryt- 
tcnburg  v.  Schefer,  11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  Y.);  In  re  L'Hom- 
medieu,  16  A.  B.  R.  850  (C.  C.  A.  N.  Y.) ;  In  re  Mclntire,  16  A.  B.  R.  80  (D.  C. 
W  Va.).  Instance,  and  obiter.  In  re  Cramond,  17  A.  B.  R.  31,  145  Fed.  566  (D. 
C   N   Y.). 

In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.). 

Instances : 

(1)  Chattel  Mortgages.— In  re  Sentenne  &  Green  Co.,  9  A.  B.  R.  648,  120 
Fed  436  (D.  C.  N.  Y.);  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A. 
S.  Dak.). 

(1J4)    Mechanics'   liens   or   rights   under   building   contracts.   In   re    Emslie,   i 

A.  B.  R.  126,  102  Fed.  292  (C.  C.  A.  N.  Y.) ;    Chauncey  v.  Dyke  Bro.,  9  A.  B.  R. 
444   119  Fed.  1  (C.  C.  A.  Ark.);    Ludowici  Tile  Rooiing  Co.  v.  Penn.  Inst.,  8  A. 

B.  R.  742  (D.  C.  Pa.). 

(2)  Relative  priorities  of  mechanics'  liens  and  bonded  indebtedness  of  a  plant, 
Morgan  v.  Nat'l  Bk.,  16  A.  B.  R.  639,  145  Fed.  466  (C.  C.  A.  W.  Va.). 

(3)  Subcontractors  not  filing  liens   as  against  valid  assignments   of  portions- 
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when  conflicting  claims  are  preferred,  it  is  not  bound  to  require  the  claimants 
to  litigate  their  claims  in  some  other  forum,  and  to  adopt  the  judgment  of  that 
tribunal,  although  it  may  do  so,  but  it  is  at  liberty  to  dispose  of  such  contro- 
versies according  to  its  own  ideas  of  right  and  justice.  This  is  one  of  those  inci- 
dental powers  which  may  be  exercised  by  any  court  of  record  in  the  absence 
of  an  express  prohibition." 

Burleigh  v.  Foreman,  11  A.  B.  R.  75,  125  Fed.  217  (C.  C.  A.  Mass.) :  "Section 
2  *  *  *  enumerates  certain  matters  over  which  the  courts  of  bankruptcy  arc 
invested  with  the  jurisdiction  at  law  and  in  equity.  This  gives  them  undoubted 
cognizance  of  the  marshaling  of  assets  in  the  possession  of  the  trustee  in  pro- 
ceedings like  that  underlying  this  appeal." 

Carter  v.  Hobbs,  1  A.  B.  R.  315,  93  Fed.  594  (D.  C.  Ind.) :  "From  the  fore- 
going considerations  it  would  seem  to  be  clear  that  the  District  Court  when  sit- 
ting in  bankruptcy  has  lawful  jurisdiction  over  liens  and  mortgages  upon  the 
property  of  the  bankrupt,  so  that  it  may  inquire  into  their  validity  and  extent 
and  grant  the  Same  relief  which  the  courts  of  the  State  might  or  ought, to  grant, 
and  that  such  court  may  do  this  without  the  consent  of  the  secured  creditor." 

of  fund  to  bank  advancing  money  to  contractor.     In  re  Cramond,  17  A-  B.  R- 
22,  145  Fed.  566  (D.  C.  N.  Y.). 

(4)  Usurious  lien  agreement.  Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  13 i 
Fed.  313  (D.  C.  N.  Y.). 

(5)  Assignment  of  interest  in  estate  to  secure  usurious  claim.  In  re  U  Hom- 
medieu,  16  A.  B.  R.  850  (C.  C.  A.  N.  Y.). 

(6)  Mortgage  on  bankrupt's  real  estate  tainted  with, usury.  In- re  KelLogg,  Ji> 
A.  B.  R.  11,  121  Fed.  333  (C.  C.  A.  N.  Y.). 

(7)  Deed  of  trust  to  wife  in  consideration  of  surrender  of  dower.  In  re 
Porterfield,  15  A.  B.  R.  18,  138  Fed.  192  (D.  C.  W.  Va.). 

(8)  Attorney's  lien  upon  dividends  coming,  to  client  for  services  in  succes--- 
fully  prosecuting  the  claim  in  the  bankruptcy  court.  In  re  Rude,  4  A.  B.  R.  31). 
101  Fed.  805   (p.  C.  Ky.).  ,        ,      .  .  u     '    . 

(9)  Execution  creditors  holding  under  levies  made  more  than  four  month,', 
prior  to  bankruptcy — contending  that  prior  lien,  by  way  of  trust  deed,  was 
frauduleiit.     In  re  Dunavant,  3  A.  B.  R.  41,  96  Fed.  543  (D.  C.  N.  Car.). 

(10)  Landlord,  no  lien  for  unpaid  rent  accruing  after  adjudication,  in  Louisi- 
ana  because  chattels  not  on  premises  with  express  or  implied  consent  of  own-^r 
after  levy.     Carriage  Co.  v.  Solanas,  6  A.  B.  R.  221,  108  Fed.  532  (D.  C.  La.). 

(11)  Landlord's  priority  over  liens ■  acquired  after  tenancy  began.  In  re  Mc- 
Intire,  16  A.  B.  R.  80  (D.  C.  W..Va.).  ,     ,        ^  ,        ^  n 

(12)  Real  estate  in  one  partner  s  name,  whether  tirm  assets.  In  re  Uroet- 
zinger,  11,  A.  B.  R.  723,  137  Fed.  814  (C.  C.  A.  Penn.).  ,  .      .       , 

(13)  Taxes  on  merchandise  sold  in  bulk  becoming  a  lien  while  m  the  custody 
of  the  bankruptcy  court  before  sale.     In  re  Keller,  6  A.  B.  R.  351,  109  Fed.  13  L 

(14)  Compelling  resort  to  execution  against  personal  property  of  other  par- 
ties before  enforcing  lien  on  real  estate  of  bankrupt..    In  re  PoUman,  16  A.  B. 

(15)  Partial  assignments  of  building  contract  fund  turned  over  by  owner  to- 
bankruptcy  court  for  administration.  In  re  Ludowici  Roofing  Tile  Co.  v.  Penu. 
Inst,,  8  A.  B.  R.  742  (D.  C.  Penn.).       . 

fie")  Liquor  license:  Bankrupt  claiming  liquor  license  not  his  own  although 
in  his  own  name  but  simply  being  used  in  wife's  business.  In  re  Emrich,  4  A., 
•B    R.  91,  101  Fed.  331  (D.  C.  Pa.).  ■      ,   j   .       .  f      j      c     v, 

(17)  Township's  claim  of  hen  by  way  of  commingled  trust  funds,  Smith  v. 
Township,  17  A.  B.  R.  747  (C.  C.  A.  N.  J.,).         ^   .       ^     ,  ,  „,„  ,, 

nsl  Liens  and  prior  assignments  upon  seat  in  stock  exchange.  O  Dell  v. 
Bovden   17  A.  B.  R.  759,  150  Fed.  731  (C.  C.  A.  Ohio)    ,  ,    „    „ 

(19)  Landlord's  Hen  under  distress  warrant.  In  re  Lines,  13  A.  B.  R.  318,  133 
Fed.  803  (D.  C.  Penn.).  ,.,.,.  ,  ,. 

C9n^  T  andlord  no  ofiority  out  of  proceeds  of  hquor  license  because  license  not 
subiect  to  levy     In  re  Myers,  4  A.  B.  R.  536,  102  Fed.  869  (DC.  Penn.). 

(21)    Mortgage  lien   of  bank  where   claim   made   that  the  loan   was  void  as 
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In  re  Granite  City  Bk.,  14  A.  B.  R.  408,  137  Fed.  818  (C.  C.  A.  Iowa) :  "*  *  * 
he  can  assert  his  rights  to  the  proceeds  before  the  referee,  when  and  where  his 
claim  can  be  heard  and  its  priority  be  determined." 

In  re  Kellogg,  10  A.  B.  R.  11,  121  Fed.  333  (C.  C.  A.  N.  Y.):  "The  second  as- 
signment of  error  raises  the  question 'as  to  the  power  of  the  bankruptcy  court 
to  determine  the  question  of  the  validity  and  amount  of  said  bond  and  mort- 
gage in  the  summary  proceedings  instituted  before  the  referee  in  bankruptcy. 
Did  the  bankruptcy  court,  after  having  acquired  actual  possession  and  control 
of  the  property,  have  power  to  determine  the  validity  of  the  liens  thereon? 
*  *  *  It  must  be  held  that  the  bankruptcy  court,  upon  such  acquisition  by 
the  receiver  of  possession  and  undisputed  legal  title,  had  jurisdiction  to  deter- 
mine the  validity  of  the  mortgage." 

Impliedly,  In  re  Pollman,  16  A.  B.  R.  146  (Ref.  N.  Y.) :  "The  court  of  bank- 
ruptcy having  possession  of  the  property  in  question,  must  administer  the  same 
in  accordance  with  the  equitable  principles  of  the  Bankruptcy  Act.  *  *  *  Thus 
the  court  will  compel  the  creditor  to  resort  first  to  the  unsold  portion  of  leal 
estate  before  gO-..g  to  that  which  the  debtor  has  alienated.  *  *  *  Incident  to  this 
system,  which  supersedes  all  other  systems  of  administering  insolvent  estates, 
secured  creditors  will  often  be  compelled  to  submit  to  delay,  if  delay  is  likely 
to  benefit  the  creditors  at  large.  In  re  Sabitie,  1  Am.  B.  R.  315,  321.  Stays  of 
legal  proceedings  are  constantly  granted,  and  the  bankruptcy  court  will  ap  regu- 
late the  time  and  manner  of  enforcenient  of  valid  liens,  as  not  to  cause  unneces- 
sary loss  to  others.  In  re  Baughman,  15  Am.  B.  R.  23,  138  Fed.  742;  In  re 
Vastbinder,  13  Am.  B.  R.  148,  132  Fed.  718;  In  re  Chambers,  3  Am.  B.  R. 
537,  98  Fed.  865." 

Inferentially,  In  re  Moody,  12  A.  B.  R.  724,  131  Fed.  525  (D.  C.  Iowa):  "It 
is  a  familiar  principle  of  equity  jurisprudence  that  property  in  the  custody  of 
a  court  of  equity  is  always  held  by  it  in  trust  for  those  to  whom  it  rightly  be- 
longs; and  the  jurisdiction  to  inquire  into  and  determine  to  whom  it  so  belongs, 
and  to  that  end  to  require  all  claimants  thereto  to  present  their  claims  within 
a  stated  time,  or  be  barred  of  any  interest  in  or  right  to  the  property,  is  inher- 
ent in  every  court  of  equity." 

exceeding  charter  rights.  Cunningham  v.  Germ.  Ins.  Bk.,  4  A.  B.  R.  365,  103 
Fed.  932  (C.  C.  A.  Ky.). 

(22)  Whether  novation  was  made  on  purchaser  of  plant  taking  up  old  mort- 
gage and  giving  new  mortgage  covering  more.  Long  v.  Gump,  16  A.  B.  R.  501 
(C.  C.  A.  Ohio). 

(23)  Factor's  lien  for  advances,  commissions  and  expenses,  where  factor  is 
not  in  possession.     Ryttenberg  v.  Schefer,  11  A.  B.  R.  652,  150  Fed.  731  (C.  C. 

A.  Ohio). 

(24)  Liveryman's  lien.  In  re  Pratesi,  11  A.  B.  R.  319,  126  Fed.  588  (D.  C  Del.). 

(25)  Division  of  proceeds  of  insurance  policy  among  creditors  in  accordance 
with  previous  agreement.  In  re  Reliance  Storage  &  Warehouse  Co.,  5  A.  B. 
R.  249   (D.  C.  Penn.). 

(26)  Rent  of  mortgaged  premises  accruing  after  adjudication,  or  accruing  be- 
forehand but  uncollected  or  still  in  the  bankrupt's- hands.  In  re  Cass,  6  A.  B. 
R.  722  (Ref.  Ohio);  In  re  Dole,  7  A.  B.  R^  21,  101  Fed.  926  (D.  C.  Vt).  Com- 
pare, to  same  effect.  In  re  Hollenfeltz,  2  A.  B.  R.  499,  94  Fed,  629  (D.  C.  Iowa)T 

(27)  Mortgages.  In  re  Pittelkow,  1  A.  B.  R.  472,  92  Fed.  901  (D.  C.  Wis.); 
In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  674  (D.  C.  Md.);  Carter  v.  Hobbs,  1  A.  B. 
R.  214,  92  Fed.  594  (D.  C.  Ind.) ;  In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004  (D. 
C.  Iowa);  McNair  v.  Mclntyre,  7  A.  B.  R.  638,  113,  Fed.  113  (C.  C.  A.  N.  C); 
In  re  Prince  &  Walter,  12  A.  B.  R.  678  (D.  C.  Penn,);  In  re  Bartheleme,  11  A. 

B,  R.  67  (Ref,  N,  Y,),  mortgage  alleged  to  be  fraudulent;  In  re  Hugill,  3  A,  B, 
R,  686,  100  Fed,  616  (D.  C.  Ohio) :  Mortgage  void  for  actual  fraud  as  to  pan, 
void  as  to  whole, 

(28)  Judgments,      In   re   L'Hommedieu,   16   A.   B,    R,   850    (C,    C,   A,    N.   Y,). 

(29)  Deed  given  by  way  of  security:   In  re  Moore,  17  A.  B.  R.  164  (D.  C,  Ga.) 
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The  bankruptcy  court  need  not  sell  merely  whatever  title  the  trustee  has 
and  leave  the  purchaser  to  litigate,  afterwards,  the  extent  of  it,  but  may 
determine  its  extent  and  validity  in  the  first  instance  ;i5^  and  may  determine 
in  advance  of  the  sale  of  a  leasehold  the  rights  of  the  landlord  under  a 
forfeiture  clause.^'^** 

■§  1886.  Consent  of  Lienholder  Not  Necessary. — The  consent  of  the 
lienholder  is  not  necessary. ^^i 

§  1887.  Incidental  Power  to  Compel  Execution  of  Papers  by  Third 
Parties. — As  incident  to  the  power,  undoubtedly  the  bankruptcy  court  has 
jurisdiction  to  order  the  surrender  or  cancellation  of  instruments  affecting 
the  property  so  in  its  custody;  but  not  by  service  of  process  upon  persons 
outside  of  the  district.^^^  And  it  has  jurisdiction  to  order  the  execution  of 
assignments  ;i®3  but  power  to  compel  a  pledgor  to  execute  necessary  papers 
to  effect  a  sale  of  the  pledged  property,  where  the  pledged  property  was  in 
the  bankrupt's  possession,  has  been  denied. i^* 

.     §  1888.    Referee  Has  Jurisdiction. — The  referee  has  jurisdiction  to 
marshal  liens  and  to  determine  their  extent,  validity  and  order  of  priority-^^^ 

In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.):  "A  referee 
in  bankruptcy  has  jurisdiction  to  draw  to  himself  by  summary  process  or  notice, 
and  in  the  first  instance  to  determine  the  question  of  the  validity  of  the  claim 
of  a  third  party  to  a  lien  upon  it,  or  an  interest  in,  property  or  the  proceeds 
of  property  iawfuUy  in  the  custody  of  a  trustee  in  bankruptcy." 

In  re  Wilka,  12  A.  B.  R.  728  (D.  C.  Iowa) :  "The  referee  finds,  however,  that 
the  trustee  was  in  the  actual  possession  of  the  pi-operty.  If  this  is  true",  though 
the  property  may  then  have  been  situated  in  South  Dakota,  the  court  was  in 

159.  [1867]  Ray  v.  Norseworthy,  23  Wall.  128;  inferentially.  In  re  Waterloo 
Organ  Co.,  9  A.  B.  R.  427,  118  Fgd.  904  (D.  C.  N.  Y.);  In  re  McBride  &  Co.,  12 
A.  B.  R.  83,  132  Fed.  285  (Ref.  N.  Y.);  [1841]  In  re  Christy,  3  How.  (U.  S.) 
292;  In  re  Sanborn,  3  A.  B.  R.  54,  96  Fed.  507  (D.  C.  Vt.) ;  [1841]  Houston  v. 
Bank,  6  How.  486. 

160.  Gazlay  v.  Williams,  17  A.  B.  R.  249  (C.  C.  A.  Ohio). 

161.  See  post,  "Selling  Property  Free  from  Liens,"  §  1966.  But  compare.  In 
re  Durham,  8  A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.),  where  the  court  evidently 
deemed  his  consent  necessary.  •  ,^    „    „,.    , 

162.  In  re  Waukesha  Water  Co.,  8  A.  B.  R.  715,  116  Fed.  1009   (D.  C.  Wis.). 

163.  In  re  Bacon,  12  A.  B.  R.  732,  132  Fed.  157  (D.  C.  N.  Y.). 

164.  In  re  Silberhorn,  5  A.  B.  R.  568,  105  Fc^.  -800  (D.  C.  Ills.). 

165  In  re  Granite  City  Bk.,  14  A.  B.  R.  404,  137  F;d.  818  (C.  C.  A.  Iowa,  af- 
firming In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  7  "04) ;  In  re  Sanborn,  3  A.  B.  R. 
54,  96  Fed.  507  (D.  C.  Vt);  In  re  Kellogg,  10  A.  B.  R.  7,  121  Fed.  333  (C.  C.  A. 
n'  Y  ) 

Imoiiedly,  In  re  Keller,  6  A.  B.  R.  351  (D.  C.  Iowa) ;  In  re  McBride  &  Co., 
12  A  B  R  83,  132  Fed.  285  (Rex.  N.  Y.);  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed. 
976  (D'c'Mass.);  In  re  Moo'^/,  12  A.  B.  R.  725,  131  Fed.  525  (D.  C.  lowal; 
In  re  Bacon,  12  A.  B.  R.  730,  132  Fed.  157  (D.  C.  N.  Y.) ;  In  re  Pollman,  16  A. 
B    R    144  (Ref.  N.  Y.). 

Instance  Smith  v.  Township,  17  A.  B.  R.  747  (C.  C.  A.  N.  J.);  In  re  Pittelkow, 
1  A  B  R  472,  92  Fed.- 901  (D.  C.  Wis.);  In  re  Matthews,  6  A.  B.  R.  96,  1Q9 
Fed  603  (D  C  Ark, 'affirmed  in  Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  444,  119 
Fed'  1   C.  C  A.  Ark);  In  re  Schrinopskie,  10  A.  B.  R.  221  (D.  C.  Kans.). 
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the  actual  custody  and  possession  of  the  property  through  its  trustee.  *  *  * 
In  this  case  the  Granite  City  Bank  was  given  the  notice  required  by  the  Baiik- 
ruptcy  Act  and  by  personal  service  of  such  notice  upon  it  at  Dell  Rapids,  S.  D., 
-as  wfell.  The  conclusion  is  that  the  referee  had  jurisdiction  to  make  the  order 
of  sale.  This,  of  course,  does  not  preclude  the  bank  from  establishing  its  claim, 
if  it  can  do  so,  to  the  proceeds  of  the  property  covered  by  its  mortgage.  It 
may  propound  its  claim  thereto  before  the  referee.  In  fact,  the  referee  should 
require  it  to  do  so  before  making  any  order  for  the  distribution  of  such  pro- 
ceeds. Upon  the  bank's  presenting  its  claim  to  such  proceeds,  the  trustee  may 
take  issue  thereon,  if  he  so  elects,  and  the  referee  will  then  determine  the 
matter  upon  evidence  taken  under  his  direction." 

Whilst  it  is  true  that  the  referee  has  such  jurisdiction,  and  that  generally 
such  proceedings  should  be  had  before  the  referee,  and  perhaps,  under  rule 
of  court  would  be  sent  there  if  filed  in  the  District  Court,  yet  this  is  not  to 
deny  that  the  District  Court,  before  the  judge  itself,  has  jurisdiction  to  en- 
tertain the  proceedings  if  it  so  desires.  However,  after  reference  to  the 
leferee  all  proceedings  relative  to  property  in  the  custody  of  the  court 
should,  for  the  sake  of  due  order  and  consistent  administration,  be  carried 
'On  before  the  referee ;  and  such  is  the  evident  design  of  the  Act. 

§  1889.  Reasonable  Notice  to  Lienors  or  Other  Parties  in  Interest 
Requisite. — Mere  reasonable  notice  to  the  various  lienholders  and  claim- 
ants of  interest,  to  come  in  and  set  up  their  rights,  is  all  that  is  requisite. i^®'^ 

In  re  Moody,  13  A.  B.  R.  734,  131  Fed.  525  (D.  C.  Iowa):  "It  is  a  familiar 
principle  of  equity  jurisprudence  that  property  in  the  custody  of  a  court  of 
equity  is  always  held  by  it  in  trust  for  those  to  whom  it  rightly  belongs;  and 
the  jurisdiction  to  inquire  into  and  determine  to  whom  it  so  belongs,  and  to  that 
end  to  receive  all  claimants  thereto  to  present  their  claims  within  a  stated  time, 
■or  be  barred  of  any  interest  in  or  right  to  the  property,  is  inherent  in  every 
court  of  equity.  In  re  Rochford  (C.  C),  IQ  A.  B.  R.  608,  124  Fed.  187,  above. 
And  this  though  the  property  may  have  been  wrongfully  seized,  and  so  brought 
into  the  custody  of  the  court.  Krippendorf  z/.  ♦Hyde,  110  U.  S.  376.  See,  also, 
Freeman  v.  Howe,  24  How.  450,  and  Buck  v.  Colbath,  3  Wall.  334;  Bryan  v. 
Bernheimer,  and  In  re  Rochford,  above,  establish  the  rule  by  which  the  right  to 
this  stock  of  merchandise  or  its  proceeds  so  in  the  custody  of  the  court  may 
"be  fully  determined;  arid  that  is  to  require  the  land  company  to  propound 
its  claims  to  such  property  to.  the  bankruptcy  court  within  a  stated  time.     The 

166.  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  183  (C.  C.  A.  S.  Dak.);  In  re 
Granite  City  Bank,  14  A.  B.  R.  404,  409,  137  Fed.  818  (C.  C.  A.  Iowa,  affirming 
In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004),  which  was  a  case  of  giving  notice 
to  lienors  on  personal  property  living  out  of  the  jurisdiction;  In  re  Kellogg,  10 
A.  B.  R.  7,  121  Fed.  333  (C.  C.  A.  N.  Y.).  Impliedly,  In  re  McBride  &  Co., 
13  A.  B.  R.  83,  132  Fed.  285  (Ref.  N.  Y.). 

Compare,  In  re  Waukesha  Water  Co.,  8  A.  B.  R.  715,  116  Fed.  1009  (D.  C. 
Wis.),  as  to  notice  on  persons  in  another  district  (in  cases,  however,  where 
such  persons  are  in  possession  of  the  instrument  sought  to  be  canceled). 

In  re  Pittelkow,  1  A.  B.  R.  473,  93  Fed.  901  (D.  C.  Wis.). 

In  re  Scrinopskie,  10  A.  B.  R.  331  (D.  C.  Kans.),  where  the  referee  held  a 
sale  of  property  to  have  been  fraudulent  as  to  creditors  although  conveyance 
made  more  than  four  months  before  bankruptcy. 

In  re  Wilka,  13  A.  B.  R.  729,  131  Fed.  1004  (D.  C.  Iowa,  affirmed  sub  nom.  in  In 
re  Granite  City  Bk.,  14  A.  S.  R.  404,  137  Fed.  818). 
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motion  of  the  Hawkeye  Land  Company  for  the  release  of  the  property  will 
therefore  be  overruled,  and  it  will  be  required  to  propound  its  claim  to  this 
property  before  the  referee  by  September  1,  1904.  The  referee  will  so  notify  it 
^t  least  10  days  before  such  date,  and,  if  it  fails  to  do  so  within  such  time,  it 
will  be  barred  of  all  right  to  or  interest  in  said  property.  If  it  shall  so  propound 
its  claim,  the  referee  will  then  fix  the  time  within  which  the  trustee,  as  soon  as 
appointed,  shall  plead  thereto,  and  will  make  all  requisite  and  necessary  orders 
for  speeding  the  matter  to  a  final  hearing,  and  determine  the  questions  so  pre- 
sented." 

In  re  Noel,  14  A.  B.  R.  720,  137  Fed.  694  (D.  C.  Md.) :  "That  court,  having 
possession  of  the  property,  had  jurisdiction,  upon  notice  to  those  claiming  to 
have  liens  and  incumbrances  'upon  it,  to  order  the  property  to  be  sold  by  the 
trustees  free  of  all  incumbrances,  if  the  court,  in  its  discretion,  should  determine 
that  such  a  sale  was  for  the  benefit  of  the  unsecured  creditors;  and  after  such  a 
sale,  having  in  its  control  the  fund  arising  from  the  sale,  it  would  have  jurisdic- 
tion to  determine  the  conflicting  claims  of  the  parties  whose  liens  had  been  dis- 
placed as  to  the  property  sold,  and  transferred  to  the  fund  in  the  court.  Ray  ". 
Norseworthy,  23  Wall.  128,  23  h.  Ed.  116." 

Even  when  a  lienor  on  property  in  the  actual  custody  of  the  bankruptcy 
•court  is  also  a  creditor,  he  must  have  due  notice  other  than  the  mere  ten 
days  notice  by  mail  given  to  all  creditors,  of  any  attempt  to  affect  his  prop- 
erty rights  as  such  lienor. i'''' 

§  1890.  "Ten  Days  Notice  by.  Mail"  Insufficient;  "Order 
to  Show  Cause,"  Proper  Method. — -The  usual  ten  days  notice  by  mail 
prescribed  in  cases  of  sales,  etc.,  will  not  suffice.  Ordinarily,  notice  is 
given  by  means  of  the  service  of  a  certified  copy  of  an  "order  to  show 
■cause"  by  a  certain  date  why  the  prayer  of  the  petition  should  not  be 
granted. ^^®  Of  course,  the  parties  may  waive  service  of  process  and  enter 
their  appearance  voluntarily. 

§  1891.  Notice  on  Nonresidents,  if  Court  Has  Actual  Possession. 

— Where  the  bankruptcy  court  has  actual  possession  of  the  property  in- 
volved, notice  may  be  served  upon  parties  out  of  the  district  to  set  up  their 
rights.  1^*  Service  may  be  had  on  nonresidents  under  U.  S.  Rev.  Stat., 
§  738."o 

§  1892.  But  Mere  Possession  of  Res  and  Service  of  Notice  Insuffi- 
cient to  Render  Judgment  in  Personam. — While  possession  of  the  prop- 
erty involved  entitles  the  bankruptcy  court  in  such  summary  proceedings  to 
determine  the  rights  of  the  parties,  thereto  and  to  adjudicate  those  rights 

167.  But  see,  apparently,  contra,  In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004 
(D.  C.  Iowa).  However,  on  review  (sub  nom.In  re  Granite  City  Bk.,  14  A.  B. 
R.  405  [C.  C.  A.  Iowa])  it  is  evident  that. actual  notice  was  given  to  lienors. 

168.  See  post,  "Selling  Property  Subject  to  and  Free  from  Liens,"  §  1981. 

169.  In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004  (D.  C.  Iowa),  affirmed  in  In 
re  Granite  City  Bank,  14  A.  B.  R.  404,  137  Fed.  818  (C.  C.  A.).  Inferentially, 
Horskins  v.  Sanderson,  13  A.  B.  R.  101  (D.  C.  Vt). 

170.  Inferentially,  Horskins  v.  Sanderson,  13  A.  B.  R.  101,  132  Fed.  415  (D. 
C.  Vt.). 
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Upon  proper  notice,  yet,  if  there  be  no  waiver  of  jurisdiction  and  no  entry 
of  appearance,  the  mere  possession  of  the  rem  and  service  of  notice  on  the 
jiarty  will  not  authorize  the  bankruptcy  court  to  render  personal  judgment 
for  costs  against  such  third  party. ^'^^ 

§  1893.  Third  Parties  May  Intervene. — On  the  other  hand  th'Vd  par- 
ties claiming  interest  in  the  property  may  intervene  and  apply  to  be  made 
parties,  set  up  their  rights  and  have  them  determined  in  the  bankruptcy 
court. 

In  re  Goldsmith,  9  A.  B.  R.  436,  118  Fed.  763  (D.'  C.  Tex.) :  "I.  Hirsch  &  Son 
come  as  intervenors  seeking  to  subject  certain  funds,  which  arose  from  the  sale 
of  the  property  on  which  they  claim  a  lien,  to  the  part  payment  of  an  alleged, 
indebtedness.  They  have  a  right  to  come  in  this  way.  Fisher  v.  Cushman,  4 
A.  B.  R.  646,  103  Fed.  860,  In  re  Oconee  Mill  Co.,  6  A.  B.  R.  475,  109  Fed.  866."' 

§  1894.  Pleadings  and  Practice  in  Marshaling  Liens  and  Interests. 

— Liens  may  be  set  up  on  the  forms  prescribed  by  the  Supreme  Court's 
General  Orders  in  Bankruptcy  for  proof  of  secured  debts. ^''^  But  secured 
creditors  are  not  obliged  to  prove  their  claims  upon  the  form  prescribed  by 
the  Supreme  Court  for  proof  of  secured  debts.  A  mere  pleading  in  the  na- 
ture of  an  intervening  petition  in  equity  will  suffice,  the  regular  form  appar- 
ently being  intended  simply  for  secured  creditors  who  retain  the  possession 
of  their  securities  and  desire  theis  value  credited  thereon  and  the  claim 
allowed  for  the  deficit. ^''^ 

§  1895.  Whether  Proceedings  to  Marshal  Liens  on  Property  in 
Custody,  on  Notice,  Strictly  "Summary"  Proceedings. — Proceec^- 
ings  to  marshal  liens  on  property  in  the  custody  of  the  bankruptcy  court, 
on  notice  and  hearing,  perhaps  are  not,  strictly  speaking,  "summary"  pro- 
ceedings although  they  do  not  follow  the  established  forms. i''* 

§  1896.  What  Law  Governs  Validity. — In  general  the  trustee  takes  title 
in  the  same  plight  and  condition  in  which  the  bankrupt  left  it.  In  general 
the  law  of  the  State  will  control  in  the  marshaling  of  liens ;  and  the  decisions 
of  the  highest  tribunal  of  the  State  will  be  followed  where  the  lien  or  inter- 

171.  Havens  &  Geddes  Co.  v.  Pierek,  9  A.  B.  R.  569,  120  Fed.  244  (C.  C.  A. 
Ills.) :  Although  this  case  states  the  rule  in  the  broad  form  that  the  bankruptcy 
court  has  no  jurisdiction  at  all  to  maintain  a  plenary  action,  as  was  the  case 
before  the  amendment  of  1903  conferred  such  jurisdiction,  yet  on  the  proposi- 
tion of  the  text,  it  still  states  the  true  rule  where  the  proceedings  are  not  a 
plenary  suit  but  the  usual  proceedings  to  marshal  liens,  etc.,  before  the  referee. 

172.  Inferentially,  Burow  v.  Grand  Lodge,  13  A.  B.  R.  545,  133  Fed.  542  (C. 
C.  A.  Tex.). 

173.  In  re  Goldsmith,  9  A.  B.  R.  419,  118  Fed.  763  (D.  C.  Tex.);  Burow  v. 
Grand  Lodge,  13  A.  B.  R.  545,  133  Fed.  542  (C.  C.  A.  Tex.).  The  subject  of 
pleadings  and  practice  in  proceedings  to  marshal  liens  is  taken  up  fully  under 
the  subject  of  "Selling  Property  Free  from  Liens,"  post,  §  1965. 

Whether  petition  must  expressly  allege  possession  to  be  in  trustee.  In  re 
Granite  City  Bk.,  14  A.  B.  R.  408,  137  Fed.  818  (C.  C.  A.  Iowa). 

174.  In  re  McMahon,  17  A.  B.  R.  534,  147  Fed.  685  (C.  C.  A.  , Ohio).  Also, 
see  ante,  "Wliat  Is  Summary  Process,"  §  1833. 
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est  is  not  affected  by  the  peculiar  provisions  of  the  Bankruptcy  Act.  In 
short,  the  validity  and  priority  of  liens  on  the  property  so  coming  into  the 
custody  of  the  bankruptcy  court,  and  the  extent  and  validity  of  interests 
therein  are,  in  general,  to  be    determined  by  the  law  of  the  State.^'^s 

Hiscock  V.  Varick  Bk.,  18  A.  B.  R.  6,  206  U.  S.  38:  "The  contracts  of  pledge 
were  made,  -executed  and  to  be  performed  in  the  State  of  New  York,  and  the 
rights  of  the  parties  were  governed  by  the  law  of  that  State.  No  preference 
under  the  Bankruptcy  Act  was  alleged  or  proved,  nor  was  there  any  allegation 
or  proof  that  the  pledge  of  the  securities  was  in  fraud  of  the  rights  of  the  cred- 
itors or  trustee.     The  questions  of  the  extent  and  validity  of  the  pledge  were 

175.  See  the  various  discussions  as  to  the  title  of  the  trustee,  the  same  neces- 
sarily involving  the  law  applicable  to  the  marshaling  of  liens  in  bankruptcy. 

Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516;  Humphrey  v.  Tatman, 
14  A.  B.  R.  74,  198  U.  S.  91;  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633,  201  U.  S. 
342;  First  Nat'l  Bk.  v.  Staake,  15  A.  B.  R.  639,  202  U.  S.  141;  In  re  Josephson, 
8  A.  B.  R.  423,  116  Fed.  404  (D.  C.  Ga.) :  as  to  unrecorded  chattel  mortgage. 
Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368;  Morgan  v.  Nat'l  Bk.,  16  A.  B. 
R.  644,  145  Fed.  466  (C.  C.  A.  W.  Va.);  Analogously  (a  pledge  in  pledgee's 
hands).  In  re  Byrne,  3  A.  B.  R.  268,  97  Fed.  762  (D.  C.  Iowa);  In  re 
Forbes,  7  A.  B.  R.  42  (Ref.  Ohio):  Dower  computed  on  equity  of 
redemption  where  purchase  money  mortgage  exists,  in  Ohio.  In  re 
Hawkins,  9  A.  B.  R.  598  (D.  C.  R.  I.):  Dower,  in  Rhode  Island,  computed  on 
whole  value,  but  payable  out  of  equity  of  redemption.  In  re  Waterloo  Organ 
Co.,  9  A.  B.  R.  429,  118  Fed.  904  (D.  C.  N.  Y.).  Bush  v.  Export  Storage  Co.,  14 
A.  B.  R.  138,  136  Fed.  918  (U.  S.  C.  C.  Tenn,  on  page  168,  interpreting  Thomp- 
son V.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516). 

In  re  Lukens,  14  A.  B.  R.  683,  133  Fed.  188  (D.  C.  Penn.),  where  a  real  estate 
mortgage  not  recorded  until  after  adjudication  of  mortgagor  and  appointment 
of  trustee  was  held  void  under  §  67  (a).  However,  unless  the  Pennsylvania, 
law  declares  a  real  estate  mortgage  void  as  to  creditors  for  nonrecording,  it  is 
hard  to  see  how  it  would  be  void  as  to  the  trustee  in  bankruptcy  who  simply 
represents  creditors. 

Instance,  In  re  Gosch,  9  A.  B.  R.  613,  131  Fed.  604  (D.  C.  Ga.),  wherein  it 
was  held  that  a  sash  and  door  factory  was  not  a  "saw  mill"  within  the  meaning 
of  the  Georgia  Lien  Law. 

Instances,  Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark.), 
wherein  the  statute  of  Arkansas  was  applied,  giving  priority  to  mechanics'  liens 
over  a  prior  mortgage,  except  in  so  far  as  the  prior  mortgage  is  made  to  raise 
money  to  make  the  improvements  and  the  improvements  are  actually  made. 

Instance,  Ludowici  Roofing  Tile  Co.  v.  Penn.  Inst.,  8  A.  B.  R.  739  (D.  C. 
Penn.) :  Building  contract  stipulating  against  liens  recorded,  bars  subcon- 
tractors, in  Pennsylvania,  notwithstanding  further  stipulations  that  final  pay- 
ment need  not  be  made  unless  receipts  in  full  from  lienholders  be  exhibited — 
later  stipulation  being  for  owner's  benefit. 

Instance,  Cunningham  v.  Germ.  InS.  Bk.,  4  A.  B.  R.  363  (C.  C.  A.  Ky.): 
Validity  of  mortgage  where  loan  in  excess  of  charter. 

Instance,  Ludowici.  Roofing  Tile  Co.  -v.  Penn.  Inst.,  8  A.  B.  R.  739  (D.  C. 
Penn.) :  Partial  assignments  of  building  contract  fund  where  fund  turned  over 
to  the  bankruptcy  court  for  marshaling  of  liens,  will  be  honored. 

Instance,  In  re  Byrne,  3  A.  B.  R.  268,  97  Fed.  762  (D.  C.  Iowa):  Statute  of 
Iowa  giving  wages  of  employees  priority  over  existing  mortgage. 

Instance,  Morgan  v.  Nat'l  Bk,  16  A.  B.  R.  639,  145  Fed.  466  (C.  C.  A.  W.  Va.,); 
Priorities  in  W.  Va.  between  mechanics'  liens  and  bonded  indebtedness  of  a 
manufacturing  plant.  ,.r^    ^    „,    ^      s       r. 

Instance,  In  re  Dunavant,  3  A.  B.  R.  41,  96  Fed.  542  (D.  C.  N.  Car.) :  Statute 
of  limitations  as  to  alleged  fraudulent  transfers. 

Instance,  In  re  Cannon,  10  A.  B.  R.  64,  121  Fed.  583  (D.  C.  S.  C.) :  Unre- 
corded chattel  mortgage  void  by  State  law  only  as  to  subsequent  creditors.- 
fund  will  be  divided  first  among  subsequent  creditors. 

1  Rem  B— 75 
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local  questions,  and  the  decisions  of  the  courts  of  New  York  are  to  be  followed 
by  this  court." 

In  re  National  Bk.,  14  A.  B.  R.  180,  135  Fed.  62  (C.  C.  A.  Ohio):  "In  deter- 
mining the  validity  of  a  chattel  mortgage,  this  court  will  endeavor  to  follow  the 
settled  law  of  the  State  in  which  the  transaction  occurred." 

§  1897.  Where  Rights  under  State  Statute  Dependent  on  Resort  to 
Special  Remedies. — But  where  the  state  law  confers  certain  rights  upon 
creditors  of  setting  aside  conveyances,  wholly  dependent,  however,  upon 
their  institution  of  litigation  in  certain  form  in  the  state  courts,  the  funds 
in  the  hands  of  the  bankruptcy  court  probably  will  not  be  administered  nor 
distributed  iti  accordance  therewith  ;i''®  even  where  such  a  suit  is  alrf^.dy 
pending  at  the  time  of  bankruptcy';  especially  where  actual  custody  and 
possession  of  the  property  has  not  been  taken  by  the  state  court  but  has 
been  taken  by  the  bankruptcy  court;  and  especially  where  the  state  court 
proceedings  would  have  resulted  in  "class"  preference.^'^^ 

§  1898.  Rights  of  Priority  under  State  Statutes  as  Related  to  Mar- 
shaling of  Liens  on  Property. — Where,  by  state  law,  the  putting  of  prop- 
erty into  the  hands  of  a  receiver  or  assignee  operates  .to  give  a  right  of 
priority  to  operatives  for  labor  performed  by  them  during  a  certain  period 
preceding  the  receivership  or  assignment,  then,  in  such  cases,  upon  the  sub- 
sequent bankruptcy  of  the  debtor  and  the  transfer  of  the  property  to  the 
bankruptcy  court  for  administration,  the  special  provisions  of  the  Ba  ik- 
ruptcy  Act  giving  priority  to  wages  earned  by  the  similar  classes  of  "work- 
men, clerks  and  servants,"  supersedes  the  order  of  priority  of  the  state 
statute  and  the  claims  must  be  made  under  this  provision  of  the  Bank- 
ruptcy Act  and  not  under  the  state  law;  but  as  to  other  priorities,  if  the 
state  statute  confers  them  as  general  rights  of  priority,  they  will  have  the 
'■ame  priority,  in  the  marshaling  of  liens  in  bankruptcy  that  they  would  have 
had  in  the  marshaling  of  liens  in  the  state  court.'^'^^  But  in  no  event  will 
workmen,  clerks  nor  servants,  under  the  Bankruptcy  Act  (nor  as  a  general 
rule,  operatives  under  the  state  laws)  have  priority  of  payment  of  their 
wages  out  of  the  proceeds  of  property  over  a  mortgage  or  other  contract 
lien  thereon  made  upon  a  presently  passing  consideration  and  duly  re- 


176.  For  full  discussion,  see  ante,  §  1266,  et  seq. 

177.  In  re  Porterfield,  15  A.  B.  R.  17,  138  Fed.  192  (D.  C.  W.  Va.,  reversed 
sub  nom.  Moore  v.  Green)  :  "I  hold  that  the  petitioning  creditors,  independent  of 
the  exclusive  character  of  the  bankruptcy  jurisdiction,  cannot  now  rely  upon  the 
pendency  of  the  case  in  the  State  court  to  give  them  the  relief  asked,  to-wit,  the  dis- 
tribution of  the  funds  according  to  the  requirements  of  §  2,  c.  74,  of  the  Code  of 
West  Virginia  of  1899;  and  this  for  two  reasons:  (a)  Because  the  State  court 
never  took  possession  of  the  property;  and  (b)  because  the  parties  have,  in  effect 
waived  any  rights  they  might  have  had  in  this  particular,  and  have  submitted 
to  the  federal  court's  jurisdiction." 

178.  See  post,  §  2202,  et  seq. 
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corded. ^^®  But  such  right  of  priority  under  state  law  given  to  employees 
may  take  precedence  over  certain  statutory  liens,  such  as  landlords'  liens  j^*" 
and,  in  some  states,  over  mortgages  given  on  a  "plant"  or  business. ^^^ 

§  1899.  "Surrender  of  Preference"  on  Distinct  Transaction  Not  to 
Be  Required  as  Prerequisite  to  Validity  of  Lien  Which  Itself  Is 
Not  a  Preference. — Surrender  of  preferences  received  on  other  and  dis- 
tinct transactions  is  not  to  be  required  upon  the  marshaling  of  assets,  as  a 
condition  prerequisite  to  the  validity  of  a  lien,  where  the  lien  itself  is  not  a 
preference.  Such  surrender  is  a  prerequisite  only  to  the  allowance  of  claims 
to  share  in  dividends.^^^ 

Division  6. 

Summary  Jurisdiction  Over  Trustee;  and  Receiver  to  Prevent  Their 
Interference  with  Rightful  Possession  of  Third  Parties. 

§  1900.  Summary  Jurisdiction  to  Prevent  Trustee  Intervening 
with  Others'  Rightful  Custody. — The  bankruptcy  court  has  summary 
jurisdiction  over  its  own  receiver,  trustee  or  other  officer  to  control  his 
actions  towards  third  parties  and  to  prevent  his  interference  with  their 
lawful  custody.i^* 

Division  7. 

Restraining  Orders  and  Injunctions  in  Aid  of  Bankruptcy  Pro- 
ceedings. 

§  1901.  Jurisdiction  to  Issue  Injunctions  in  Aid  of  Bankruptcy  Pro- 
ceedings.^Restraining  orders  may  be  issued  by  the  Ijankruptcy  court  in 
the  bankruptcy  proceedings  themselves,  in  aid  of  the  collection  of  the  assets 
and  their  reduction  to  money  prohibiting  third  parties  from  interfering 

179.  In  re  Meis,  18  A.  B.  R.  107  (Ref.  Ky.);  In  re  Frick,  1  A.  B.  R.  719  (Ref. 
Ohio). 

Compare,  analogously,  contra,  In  re  Duncan,  2  A.  B.  R.  321  (D.  C.  Tex.): 
But  this  probably  was  a  case  of  a,  landlord's  right  of  mere  priority  .rather  than 
of  a  specific  lien.  ,    , 

Contra,  obiter,  under  laws  of  Iowa,  In  re  Byrne,  3  A.  B.  R.  268,  97  Fed.  76a 
(D.  -C.  Iowa).  Contra,  In  re  Tebo,  4  A.  B.  R.  235,  101  Fed.  33&  (D.  C.  W.  Va.). 
Also,  see  post,  §  2206,  et  seq.  At  any  rate,  where  the  wages  claimed  upon  were 
not  even  earned  when  the  mortgage  was  given.  In  re  Mulhauser  Co.,  10  A.  B. 
R.  231,  121  Fed.  669  (C.  C.  A.  Ohio). 

180.  See  post,  §  2202. 

181.  See  post,  §,2202,  et  seq. 

182.  In  re  Franklin,  18  A.  B.  R.  318,  151  Fed.  642  (D.  C.  N.  Car.). 

183.  Compare,'  Warehousing  Co. /z^.  Hand,  16  A.  B.  R.  56  (C.  C.  A.  Wis.), 
where  the  bankruptcy  court  entertained  a  plenary  intervening  petition  to  enjoin 
the  trustee  from  interfering  with  the  petitioner's  possession. 

Contra,  In  re  Berkowitz,  16  A.  B.  R.  255,  143  Fed.  598  (D.  C.  Penn.),  where 
the  bankruptcy  referee  attempted  to  restrain  the  trustee  from  replevying  prop- 
erty from  the  bankrupt's  wife,  the  reviewing  court  reversing  the  referee.  Com- 
pare, In  re  Howard,  12  A.  B.  R.  462  (D.  C.  Calif.). 
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with  the  property  or  its  custody,  or  from  taking  other  action  in  relation 
thereto.  18* 

Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  930  (C.  C.  A.  S.  C.) :  "Counsel  insist 
with  great  earnestness  that  a  bill  in  equity  should  have  been  filed  in  this  case 
instead  of  proceeding  by  rule  to  show  cause,  as  was  done,  and  while,  it  is  not 
said  so  in  words,  the  inference  is  irresistible  that  it  was  necessary  to  institute 
sttch  suit  in  the  State  Court  instead  of  the  District  Court  of  the  United  States. 
*  *  *  It  may  be  conceded  that  in  ordinary  proceedings  affecting  the  bankrupt's 
estate,  in  which  third  parties  or  adverse  claimants  are  interested,  the  better  prac- 
tice would  be  either  to  file  a  bill  in  equity  or  a  separate  petition  in  the  bankruptcy 
proceedings,  setting  up  the  cause  of  action  in  question,  on  which  process  should 
be  regularly  issued  or  full  opportunity  otherwise  given  to  appear.  But  that  has 
no  application  in  this  case,  where  the  alleged  ground  of  bankruptcy  is  the  pro- 
curing of  and  levying  the  attachments  enjoined.  *  *  *  Upon  the  adjudica- 
tion of  the  bankrupt,  all  creditors  became  parties  to  the  bankruptcy  proceedings 

184.  Compare,  ante,  "Provisional  Remedies  and  Restraining  Orders  before 
the  Appointment  of  Trustees,"  §  359.  Also  various  subjects  wherein  injunction 
has  been  sought  as  a  remedy. 

Compare,  "Injunctions  and  Restraining  Orders  in  Plenary  Actions  Brought  by 
Trustees  and  Receivers,"  ante,  §  1727. 

Compare,  as  to  law  of  1867,  cases  cited  in  note  to  Keegan  v.  King,  3  A.  B. 
R.  79. 

In  re  Goldberg,  9  A.  B.  R.  156,  117  Fed.  692  (D.  C.  N.  Y.),  quoted,  ante,  §  359; 
In  re  Hornstein,  10  A.  B.  R.  308,  122  Fed.  266  (D.  C.  N.  Y.),  quoted,  ante,  § 
359;  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  C.  N.  Y.) ;  In  re  Kenney, 

2  A.  B.  R.  494,  95  Fed.  437  (D.  C.  N.  Y.,  affirmed  in  3  A.  B.  R.  353  and-  5  A. 
B.  R.  355,  and  reaffirmed  sub  nom.  Clarke  v.  Larremore,  9  A.  B.  R.  476,  183 
U.  S.  486);  In  re  Lesser  Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N.  Y.,  reversed,  on  other 
grounds,  sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165;  Blake  v. 
Francis-Valentine  Co.,  1  A.  B.  R.  372  (D.  C.  Calif.) :  This  case,  however,  is  not 
to  be  approved  to  its  full  extent. 

In  re  Northrop,  1  A.  B.  R.  437  (Ref.  N.  Y.) ;  In  re  Globe  Cycle  Wks.,  2  A. 
B.  R.  447  (Ref.  N.  Y.);  In  re  Chas.  D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.);  In  re 
Lemmon  &  Gale  Co.,  7  A.  B.  R.  291,-  112  Fed.  296  (C.  C.  A.  Tenn.);  In  re 
Witener,  5  A.  B.  R.  198,  105  Fed.  180  (C.  C.  A.  N.  Y.) ;  In  re  Ball,  9  A.  B.  R. 
276,  118  Fed.  672  (D.  C.  Vt.),  quoted,  ante,  §  359.  In  re  Kerski,  2  A.  B.  R.  79 
(Ref.  Wis.) :     This  case,  however,  states  the  rule  too  broadly.     In  re  Smith,  8 

A.  B.  R.  55,  113  Fed.  993  (D.  C.  Ga.),  quoted,  ante,  §  359.     In  re  Tiffany,  13  A. 

B.  R.  310,  133  Fed.  799  (D.  C.  N.  Y.) ;  In  re  Miller,  9  A.  B.  R.  274,  118  Fed. 
360  (D.  C.  Ga.);  In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  138  Fed.  625 
(C.  C.  A.  Calif.);  In  re  Eastern  Commission  &  Importing  Co.,  12  A.  B.  R.  305, 

3  29  Fed.  847  (D.  C.  Mass.);  In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C. 
Ala,);  In  re  Huddleston,  1  A.  B.  R.  572  (Ref.  Ala.);  In  re  Mertens,  13  A.  B.  R. 
698,  131  Fed.  507  (D.  C.  N.  Y.) ;  In  re  Booth,  2  A.  B.  R.  770,  96  Fed.  943  (D.  C. 
Ga.);  In  re  Jackson,  2  A.  B.  R.  501,  94  Fed.  797  (D.  C.  Vt.);  In  re  Adams,  14 
A.  B.  R.  23,  134  Fed.  142  (D.  C.  Conn.);  In  re  Vastbinder,  13  A.  B.  R.  148,  A32 
Fed.  718  (D.  C.  Penn.);  In  re  Baughman,  15  A.  B.  R.  2,3,  138  Fed.  742  (D.  C. 
Penn.);  In  re  Klein,  3  A.  B.  R.  174,  97  Fed.  31  (D.  C.  Ills.);  In  re  Currier,  5 
A.  B.  R.  639  (Ref.  N.  Y.) ;  obiter,  Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R. 
41,  113  Fed.  483  (C.  C.  A.  Ga.) ;  In  re  Riker,  5  A.  B,  R.  720,  107  Fed.  96  (C.  C.  A. 
N.  Y.);  Bindseil  v.  Smith,  5  A.  B.  R.  40  (Court  of  Errors  N.  J.);  In  re  Steuer, 
5  A.  B.  R.  209,  104  Fed.  976,  980  (D.  C.  Mass.);  Beach  v.  Macon  Grocery  Co., 
8  A.  B.  R.  752,  116  Fed.  143  (C.  C.  A.  Ga.) ;  In  re  Krinsky  Bros.,  7  A.  B.  R.  535, 
112  Fed.  972  (D.  C.  N.  Y.),  quoted,  ante,  §  359.  In  re  Weinger,  Bergman  & 
Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C.  N.  Y.) ;  White  v.  Schloerb,  4  A.  B.  R. 
178,  178  U.  S.  542. 

Instances,  O'Dell  v.  Boyden,  17  A.  B.  R.  755,  150  Fed.  731  (C.  C.  A.  Ohio); 
In  re  Kleinhans,  7  A.  B.  R.  604,  113  Fed.  107  (D.  C.  N.  Y.);  In  re  Barrett,  12 
A.  B.  R.  626,  132  Fed.  362  (D.  C.  Tenn.);  In  re  Wilkes,  7  A.  B.  R.  574,  112  Fed. 
375  (D.  C.  Ark.);  In  re  Martin,  5  A.  B.  R.  423,  105  Fed.  753  (D.  C.  N.  Y.). 
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by  operation  of  law,  and  particularly  these  creditors  by  whose  acts  the  bank- 
ruptcy was  caused.  No  good  reason  would  seem  to  exist  why  a  court,  as  to 
any  creditor  before  it  in  a  bankruptcy  proceeding,  should  not,  after  the  service  of 
a  rule,  enjoin  such  creditor  from  taking  any  step  or  doing  any  act  affecting  the 
bankrupt's  estate,  or  interrupting  the  court  in  the  due  administration  thereof. 
These  attaching  creditors  do  not  occupy  the  relation  of  third  persons  in  pos- 
session of,  or  adverse  claimants  dealing  with,  the  property  of  the  bankrupt. 
In  re  Kennedy  (D.  C),  97  Fed.  (3  Am.  B.  R.'  353)  557,  558.  They  are  but  cred- 
itors of  the  bankrupt,  who  have,  in  their  effort  to  collect  their  money,  sought 
an  advantage  which  the  law  does  not  give,  and  they  cannot  gain  any  favored 
position  by  reason^  of  an  act  of  theirs  which  the  law  condemns." 

In  re  Kimball,  3  A.  B.  R.  3  61,  97  Fed.  29  (D.  C.  Penn.) :  "Where  the  per- 
sonal property  of  the  bankrupt  at  the  date  of  the  adjudication  is  subject  to  the 
levy  of  a  pending  execution,  the  right  of  this  court  to  enjoin  the  execution 
creditor,  if  the  execution  is  an  unlawful  preference  and  contrary  to  the  pro- 
visions of  the  Bankrupt  Act,  is  clear." 

In  re  Russell  &  Birkett,  3  A.  B.  R.  658,  101  Fed.  248  (C.  C.  A.  N.  Y.):  "A 
Federal  court  will  neither  interfere  with  property  in  the  lawful  custody  of  a 
State  court,  nor  tolerate  interference  by  a  State  court  with  property  in  its  cus- 
tody. *  *  *  Authority  to  Courts  of  Bankruptcy  to  protect  the  property  in 
their  custody  from  such  interference  would  seem  to  be  specifically  conferred 
by  that  provision  of  §  3  of  the  act  permitting  them  to  make  such  orders 
and  issue  such  processes  as  may  be  necessary  for  enforcing  their  jurisdiction. 
The  prohibition  of  §  730  of  the  Revised  Statutes  against  enjoining  the 
proceedings  of.  a  State  court  does  not  apply  when  any  law  relating  to  bankruptcy 
authorizes  on  injunction,  nor  does  it  where  the  proceedings  sought  to  be  en- 
joined have  been  commenced  after  the  jurisdiction  of  the  Federal  court  has 
attached." 

In  re  Emslie,  4  A.  B.  R.  136,  103  Fed.  292  (C.  C.  A.  N.  Y.) :  "The  order  staying 
the  action  in  the  State  court  was  a  proper  exercise  of  power,  and  should  not 
be  disturbed.  That  action  was  an  interference  with  assets  of  the  bankrupts  in 
the  custody  of  the  bankruptcy  court  over  which  that  court  had  previously  ac- 
quired jurisdiction,  and  as  it  was  brought  without  the  leave  of  the  court,  the 
order  staying  its  prosecution  was  properly  granted." 

In  re  Pittelkow,  1  A.  B.  R.  475,  92  Fed.  901  (D.  C.  Wis.):  "*  *  *  juris- 
diction exists  to  restrain  mortgagees,  for  a  reasonable  time,  from  commencing 
foreclosure  proceedings,  and  to  order  sales  free  from  incumbrances,  in  special 
instances,  after  due  hearing,  where  the  rights  are  clear." 

§  1902.  Restraining  Sale  or  Distribution  under  Levy  Made  within 
Four  Months. — Thus,  the  sale  or  distribution  of  property  or  its  proceeds 
under  levy  made  within  four  months  of  bankruptcy,  while  still  in  the  hands 
of  the  officer  of  the  court  making  the  levy,  may  be  restrained  before  the 
adjudication,  and  pending  the  determination  as  to  the  bankruptcy  of  the 
debtor.i*5 

And,  of  course,  also  after  adjudication. 

185.  See  ante,  "Restraining  Orders  and  Injunctions  before  Adjudication,!' 
§  359;  In  re  Hornstein,  10  A.  B.  R.  308,  122  Fed.  266  (D.  C.  N.  Y.);  In  re  Gold- 
iserg,  9  A.  B.  R.  156,  117  Fed.  692  (D.  C.  N.  Y.);  In  re  Breslauer,  10  A.  B.  R. 
33,  131  Fed.  910  (D.  G.  N.  Y.).  See  ante,  "Custodians  and  Coui-t  Officers  in 
Possession  under  Nullified  Legal  Liens,  Not  Adverse  Claimants,"  §  1827.     Bear 


1190  REMINGTON   ON   BANKRUPTCY.  §  1906- 

§   1903.    But  No  Injunction  Where  Levy  Not  Made  within  Four 

Months. — But  there  will  be  no  injunction  granted  where  the  lien  of  the 
levy  was  acquired  before  the  four  months  preceding  the  filing  of  the  bank- 
ruptcy petition,  for  such  levies  are  not  invalid. ^^^ 

§  1904.  And  Injunction  May  Be  Refused  on  Ground  of  Comity. — And 

3.  restraining  order  to  enjoin  a  sale  under  an  execution  levied  within  the 
four  months  preceding  the  bankruptcy  may  be  refused  on  the  ground  of 
comity,  until  application  be  first  made  to  the  court  from  which  the  levy  was 
.laade.i^^ 

§  1905.  Adverse  Claimants  Restrained  until  Appropriate  Actiea 
Can  Be  Taken. — Restraining  orders  may  be  issued  by  the  bankruptcy 
courts  upon  adverse  claimants  preserving  the  status  quo  until  proper  pro- 
ceedings or  applications  can  be  instituted  in  the  appropriate  tribunals,  al- 
though the  bankruptcy  courts  might  not  have  jurisdiction  themselves  to. 
entertain  such  proceedings. '^** 

§  1906.  Adverse  Claimants  Restrained  from  Interfering  with  As- 
sets .in  Custody  of  Bankruptcy  Court. — Of  course  adverse  claimants 
may  be  restrained  from  interfering  with  assets  in  the  custody  of  the  bank- 
ruptcy court. 1?* 

V.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C.) ;  In  re  Kimball,  3  A.  B.  R. 
161,  97  Fed.  29  (D.  C.  Penn.) ;  In  re  Kenney,  2  A.  B.  R.  494,  95  Fed.  427  (D.  C. 
N.  Y.,  affirmed  in  3  A.  B.  R.  353  and  5  A.  B.  R.  355,  and  reaffirmed  sub  nom. 
Clarke  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486);  In  re  Lesser  Bros.,  5  A. 
B.  R.  320  (C.  C.  A.  N.  Y.,  reversed,  on  other  grounds,  sub  nom.  Metcalf  v. 
Barker,  9  A.  B.  R.  36,  187  U.  S.  165);  Blake  v.  Francis-Valentine  Co.,  1  A.  B.  R. 
372  (D.  C.  Calif.):  This  case,  however,  is  not  to  be  approved  to  its  full  extent. 
In  re  Northrop,  1  A.  B.  R.  427  (Ref,  N.  Y.);  In  re  Globe  Cycle,  2  A.  B.  R.  447 
(Ref.  N.  Y.);  In  re  Chas.  D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.);  In  re  Booth, 
2  A.  B.  R.  770,  96  Fed.  943   (D.  C.  Ga.). 

186.  In  re  Snell,  11  A.  B.  R.  35,  125  Fed.  154  (D.  C.  Calif.). 

But  compare  cases  where  a  distinction  has  been  made  between  execution  sales 
and  judicial  sales  and  where  sheriffs  have  been  restrained  from  sale  and  or- 
dered to  turn  over  the  property,  although  levy  was  made  prior  to  the  fotir 
months,  the  lien  following  the  property,  In  re  Vastbinder.  13  A.  B.  R.  148,  132: 
Fed.  718  (D.  C.  Penn.);  In  re  Baughman,  15  A.  B.  R.  23,  138  Fed.  742  (D.  C. 
Penn.).     See  ante,  §  1827,  note. 

187.  In  re  Shoemaker,  7  A.  B.  R.  437,  113  Fed.  648  (D.  C.  Va.). 

188.  In  re  Smith,  8  A.  B.  R.  55,  113  Fed.  993  (D.  C.  Ga,):  Removing  of  fix- 
tures restrained;  In  re  Currier,  5  A.  B.  R.  639  (Ref.  N.  Y.);  Bindseil  v.  Smith, 
5  A.  B.  R.  40  (Court  of  Errors  N.  J.):  Alleged  preferential  transfer  of  note; 
preferred  creditor  enjoined.     In  re  Kerski,  2  A.  B.  R.  79  (Ref.  Wis.). 

In  re  Miller,  9  A.  B.  R.  274,  118  Fed.  360  (D.  C.  Ga.),  where  a  mortgagee,  un- 
der deed  absolute  in  form,  was  restrained  from  selling  until  question  of  usury 
was  settled. 

In  re  Jackson,  2  A.  B.  R.  501,  94  Fed.  797  (D.  C.  Vt.) :  Restraining  endorse- 
ment of  note. 

In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  138  Fed.  625  (C.  C.  A. 
Calif.) :     Selling  out  of  corporate  assets  under  trust  deed,,  restrained. 

Contra,  In  re  Ward,  5  A.  B.  R.  215  (D.  C.  Mass.):  "To  take  property  out  of 
orre's  possession  and  to  restrain  him  from  dealing  with  it  as  owner  are  but 
different  acts  of  the  exercise  of  the  same  jurisdiction." 

189.  In  re  Chas.  D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.),  in  which  case  third 
parties,  to  whom  the  landlord  had  leased  the  premises,  upon  the  bankruptcy  of 
the  tenant,  were  enjoined. 
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§  1907.  Court  Proceedings  Restrained  until  Trustee  Elected  and 
Appropriate  Action  Taken. — Court  proceedings  may  be  restrained  until 
•a  trustee  can  be  elected  and  appropriate  action  be  taken  by  him  by  way  o£ 
intervening  in  the  state  court  or  otherwise  ;i^*'  thus,  as  to  the  foreclosure  of 
mechanics'  liens,  mortgages,  pledges,  etc.  ;i®i  thus,  as  to  an  equity  suit  by  a 
judgment  creditor  to  subject  the  bankrupt's  interest  in  a  spendthrift 
trust.192 

§  1908.  Court  Proceedings  Enjoined  Where  Property  in  Custody 
of.  Bankruptcy  Court  Sought  to  Be  Seized  or  Levied  on. — Court 
proceedings  whereby  it  is  attempted  to  levy  upon  or  seize  property  in  the 
■custody  of  the  bankruptcy  court  may,  of  course,  be  enjoined ;  thus,  as  to 
attempts  to  replevin  from  the  custody  of  the  bankruptcy  court  or  to  levy 
execution  on  property  in  its  custody,  or  otherwise  interfere  with  it  by  court 
proceedings  ;i®*  even  where  the  property  is  exempt.^'* 

§  1909.  Injunction  Refused  Where  Legal  Proceedings  Not  Nullified 
by  Bankruptcy,  and  State  Court  Prior  in  Custody. — Injunction  will 
ibe  refused,  where  it  is  not  asked  for  merely  to  give  time  for  a  trustee  to  be 
■elected  and  to  intervene  to  protect  creditors'  rights,  but  is  asked  on  the 
:ground  of  paramount  jurisdiction  of  the  bankruptcy  court,  where  the  state 
•court  has  prior  custody  of  the  res  and  the  legal  proceedings  themselves  are 
not  void.i^^ 

And  this  has  been  held  even  as  to  legal  proceedings  instituted  after  bank- 
ruptcy adjudication,  where  actual  possession  has  not  been  taken  by  a  bank- 
ruptcy officer. 13*  ^ 

§  1910.  Whether  May  Restrain  Levy  on  Exempt  Property  for  Other 
Purposes  than  to  Interpose  Discharge. — Also  it  has  been  held,  but 
on  doubtful  reasoning,  that  injunction  will  be  granted  where  the  property 
involved  is  exempt  and  the  restraining  order  is  for  the  benefit  of  the  bank- 
rupt, but  is  not  for  the  purpose  of  securing  and  interposing  discharge.  ^^^ 

190.  In  re  Klein,  3  A.  B.  R.  174,  97  Fed.  31  (D.  C.  Ills.).  Obiter,  Catling  v. 
■Seymour  Lumber  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.). 

191.  In  re  Emslie,  4  A.  B.  R.  126,  102  Fed.  292  (C.  C.  A.  N.  Y.);  In  re  Pittel- 
Jcow,  1  A.  B.  R.  475,  92  Fed.  901  (D.  C.  Wis.);  In  re  Ball,  9  A.  B.  R.  276,  118 
Fed.  672  (D.  C.  Vt.). 

192.  In  re  Tiflfany,  13  A.  B.  R.  310,  133  Fed.  799  (D.  C.  N.  Y.). 

193.  White  v.  Schloerb,  4  A.  B.  R.  178,  178  U.  S.  542;  In  re  Russell  &  Birkett, 
5  A.  B.  R.  608  (Ref.  N.  Y.) ;  In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R.  291,  112  Fed. 
296  (C.  C.  A.  Tenn.);  In  re  Whitener,  5  A.  B.  R.  198,  105  Fed.  180  (C.  C.  A, 
N.  Y.). 

194.  In  re  Huddleston,  1  A.  B.  R.  572  (Ref.  Ala.). 

195.  See  chapter  XXXII,  "Jurisdiction  of  Bankruptcy  Court  Where  Another 
Court  Already  Has  Custody,"  ante,  §  1586,  et  seq. 

196.  See  cases  cited  under  §  1582,  ante. 

Also,  injunction  -will  be  granted  against  the  prosecution  of  a  suit  where  the 
effect  of  obtaining  judgment  therein  against  the  bankrupt  would  be  to  cause  a 
surety  on  th*  bankrupt's  bond  in  the  suit  to  appropriate  certain  property  of  the 
bankrupt  held  by  the  surety  as  indemnity,  In  re  Eastern  Connnission  and  Im- 
jlorting  Co.,  12  A.  B.  R.  305,  129  Fed.  847  (D.  C.  Mass.). 

197.  In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.) ;  In  re  Huddleston, 
1  A.  B.  R.  572  (Ref.  Ala,).  Contra,  impliedly,  White  v.  Thompson,  9  A.  B.  R. 
653,  119  Fed.  868  (C.  C.  A.'  Ala.). 
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§  1911.  Suits  in  Personam  against  Receiver,  Trustee  or  Marshal 
for  Wrongful  Seizure  Not  Restrained. — But  a  suit  in  personam  in  a 
state  court  individually  against  a  receiver,  trustee  or  marshal  in  bank- 
ruptcy for  trespass  for  wrongful  seizure  of  third  parties'  goods  will  not  be 
restrained,  as  a  rule,  where  such  suit  does  not  attempt  to  sequestrate 
property.1^8 

§  1912.  No  Ancillary  Injunction  in  Aid  of  Bankruptcy  Proceedings 
in  Another  District. — No  ancillary  injunction  can  be  obtained  in  one  .dis- 
trict in  aid  of  bankruptcy  proceedings  in  anotlier  district,  unless  a  separate 
action  be  brought  there  in  which  the  injunction  would  be  proper. ^^^ 

§  1913.  No  Enjoining  of  Pledgee's  Sale,  unless  Fraud  or  Oppres- 
sion. Exist. — Pledgees  and  other  lienholders  in  possession  of  securities 
upon  property  of  the  bankrupt  estate  will  not  be  enjoined  from  selling 
their  securities  in  accordance  with  contract,  unless  there  be  fraud  or  op- 
pression.^"" 

In  re  Brown,  5  A.  B.  R.  220,  104  Fed.  762  (D.  C.  Pa.,  distinguished  in  In  re  Jer- 
sey Island  Packing  Co.,  14  A.  B.  R.  693,  138  Fed.  625) :  "A  temporary  restrain- 
ing order  was  issued,  forbidding  a  sale  under  any  circumstances,  and  it  is  now 
to  be  determined  whether  the  court  has  the  power  to  make  the  order  prayed  for, 
or  any  other  order  interfering  wifh  the  creditors'  right,  to  sell. 

"I  do  not  pass  upon  the  question,  whether  the  court  may  interfere  to  prevent 
a  fraudulent  or  oppressive  exercise  of  such  a  right.  No  such  exercise  is  threat- 
ened in  th'e  present  case.  It  is  agreed  that  the  creditors  intend  to  deal  fairly 
with  the  property  pledged." 

Inferentially,  In  re  Mertens,  15  A.  B.  R.  362,  142  Fed.  445  (C.  C.  A.  N.  Y., 
reversing  14  A.  B.  R.  226,  and  itself  affirmed  sub  nom.  Hiscock  v.  Varick  Bk., 
18  A.  B.  R.  6,  206  U.  S.  28):  "The  present  Act  provides  that  the  value  of  his 
security  may  be  determined,  among  other  methods,  by  converting  it  into  money, 
pursuant  to  his  contract  rights,  and  thus  if  he  has  enforced  it  as  the  contract 
with  the  debtor  allowed,  he  is  permitted  to  prove  the  unsatisfied  balance  of  his 
claim.  Section  57,  subdivision  h,  prescribes  several  modes  of  valuation,  and  the 
one  referred  to  is  exclusive  of  the  others  and  is  superfluous  and  useless  unless 
it  is  intended  to  authorize  the  creditor  without  interference  by  the  trustee  or 
the  court  to  value  his  own  security,  provided  he  turns  it  into  money,  'according 
to  the  terms  of  the  agreement  pursuant  to  which'  it  was  delivered  to  him." 

198.  McLean  v.  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  (D.  C.  N.  Car.);  In  r(» 
Kanter  &  Cohen,  9  A.  B.  R.  372,  121  Fed.  984  (C.  C.  A.  N.  Y.).  Contra,  In  re 
Mertens,  12  A.  B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.).  See  "Plenary  Actions  in 
Personam  against  Trustees  and  Receivers,"  ante,  §  1781. 

199.  In  re  Williams,  9  A.  B.  R.  741,  120  Fed.  38  (D.  C.  Ark.).  Inferentially, 
contra,  In  re  Peiser,  7  A.  B.  R.  690,  115  Fed.  199  (D.  C.  Penn.).  Compare, 
Horskins  v.  Sanderson,  13  A.  B.  R.  101,  132  Fed.  415  (D.  C.  Vt.). 

200.  Contra,  inferentially,  In  re  Cobb,  3  A.  B.  R.  129,  96  Fed.  821  (D.  C.  N. 
Car.),  wherein  the  court  seems  to  consider  that  pledgees  in  possession  at  the 
time  of  bankruptcy  must  nevertheless  submit  their  securities  to  the  bankruptcy 
court.  This  case  was  decided,  it  must  be  remembered,  before  the  decision  of 
the  U.  S.  Suoreme  Court  in  Bardes  v.  Bank.  4  A.  B.  R.  163.  178  U.  S.  524. 
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And  where  the  possession  of  the  pledgee  or  other  lienhplder  is  not  ex- 
clusive of  the  bankrupt,  the  bankruptcy  court  may  enjoin.201 

In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  142  Fed.  445  (C.  C.  A.  Calif.V 
wherein  the  court  held,  that  under  §  3,  a  court  of  bankruptcy,  has  jurisdiction 
to  restrain  a  sale,  where  all  the  property  of  an  alleged  bankrupt  corporation  is 
about  to  be  sold,  at  the  instance  of  its  treasurer,  to  obtain  satisfaction  of  debts 
owing  to  him  and  his  wife,  secured  by  trust  deeds  covering  all  the  property; 
and  a  restraining  order  should  be  granted  where  such  sale  would  extinguish  the 
bankrupt's  equity  of  redemption,  since  by  selling  the  property  uhder  the  direc- 
tion of  the  bankruptcy  court  the  interests  of  all  parties  would  be  protected. 
The  court  in  this  case  held  that  the  rules  protecting  liens  do  not  extend  to 
a  protection  of  the  contract  remedies  for  enforcing  such  liens;  and  said: 

"It  is  true  that  the  Bankruptcy  Act  provides  that  liens  such  *  *  *  shall 
not  be  affected  by  bankruptcy  but  that  is  far  from  saying  that  such  lienholders 
may,  after  the  commencement  of  proceedings  in  bankruptcy  against  the  debtor, 
proceed  to  enforce  their  liens  or  contracts  in  the  manner  prescribed  in  the  in- 
struments which  create  them;  and  this  is  true  whether  such  lien  is  an  ordinary 
mortgage,  or  a  deed  of  trust  with  provision  for  a.  strict  foreclosure  by  a  notice 
and  sale.  The  provision  of  the  Bankruptcy  Act  that  such  a  lien  shall  not  be 
affected  by  the  bankruptcy  proceedings  has  reference  only  to  the  validity  of  the 
lienholder's  contract.  It  does  not  have  reference  to  his  remedy  to  enforce  his 
right.  The  remedy  may  be  .altered  without  impairing  the  obligation  of  his  con- 
tract, so  long  as  an  equally  efficient  and  adequate  remedy  is  substituted.  Every 
one  who  takes  a  mortgage,  or  deed  of  trust  intended  as  a  mortgage,  takes  it  sub- 
ject to  the  contingency  that  proceedings  in  bankruptcy  against  his  mortgagor 
may  deprive  him  of  the  specific  remedy  which  is  provided  for  in  his  contract.'' 

§  1914.  Injunction  Where  Legal  Action  Requisite  to  Fix  Liability 
of  Sureties. — Injunction  may  be  refused  to  restrain  third  parties  from 
taking  legal  action  requisite  to  fix  the  liability  of  persons  secondarily  liable 
for  the  bankrupt.  20  2 

Thus,  it  has  been  refused  where  judgment  and  return  of  execution  unsat- 
isfied against  a  corporation  was  necessary  to  fix  the  secondary  liability  of 
the  stockholders. 

In  re  Remington  Auto.  &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441  (D.  C.  N. 
Y.) :    "Some  of  the  creditors  of  this  alleged  bankrupt  corporation  ar"  now  seek- 

201.  In  re  Miller,  9  A.  B,  R.  274,  118  Fed.  360  (D.  C.  Ga.),  where  the  grantee 
of  a  deed  absolute  on  its  face  but  held  as  security  was  enjoined  from  sale.  But 
compare.  In  re  Mertens,  12  A.  B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.). 

But  adverse  claimants  may  not  be  enjoined  from  prosecuting  to  judgment  in 
the  state  court  suits  against  sureties  holding  funds  of  the  bankrupt  as  in- 
demnity, Jacquith  v.  Rowley,  9  A.  B.  R.  525,  188  U.  S.  620  (affirming  In  re 
Franklin,  6  A.  B.  R.  285,  106  Fed.  666).  . 

But  adverse  claimants  may  be  enjoined  from  prosecutmg  to  judgment  m  tne 
state  court  suits  against  the  bankrupt  him,self  where  the  bankrupt  has  given 
such  indemnity  to  his  surety  and  where  the  effect  of  a  judgment  against  the 
bankrupt  would  be  to  cause  the  appropriation  of  the  indemnity  by  the  surety 
to  meet  the  obligation  of  the  surety  to  the  creditor,  In  re  Eastern  Commission 
and  Importing  Co.,  12  A.  B.  R.  305,  129  Fed.  847  (D.  C.  Mass.). 

202.  In  re  Remington  Auto.  &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441  (D.  C. 
N.  Y.).  Compare,  In  re  Engle,  5  A.  B.  R.  372,  374,  105  Fed.  893  (D.  C.  Penn.). 
See,  also,  subjects  of  "Rights  of  Creditors  agamst  Sureties,  etc.,"  §  1524,  and 
"Stay  of  Actions  against  Bankrupt,"  §  2711  and  §  2713. 
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ing  to  put  their  respective  claims  in  judgment,  issue  execution,  and  thus  place 
themselves  in  a  position  to  bring  an  action  in  equity  of  the  nature  and  for  the 
purpose  mentioned.  If  this  preliminary  action  be  necessary  when  bankruptcy 
has  intervened,  the  injunction  should  not  be  made  permanent  or  contimied,  for 
.if  such  a  liability  exists,  and  it  can  be  enforced  only  by  a  creditor  With  judgment 
and  execution  returned  unsatisfied,  or  by  the  trustee,  when  appointed,  after  a 
creditor  or  creditors  have  put  themselves  in  thi-i  position,  then  to  grant  or  make 
permanent  this  injunction  will  be  to  deprive  the  creditors  of  their  rights." 

But  it  is  likewise  true  that  injunction  may  be  granted. 

§  1915.  No  Restraining  Order  to  Prevent  Proceeding  with  Levy 
on  Exempt  Property  after  Same  Set  Apart. — Likewise  it  has  been 
held  that  no  restraining  order  will  be  granted  to  prevent  a  creditor  from 
proceeding  with  his  levy  on  exempt  property,  after  the  property  has  been 
set  apart.^os 

§  1916.  Bankruptcy  Petition  "Caveat  to  All  the  World"  and  "At- 
tachment and  Injunction." — It  is  said  that  the  filing  of  the  balnkruptcy 
petition  is  a  caveat  to  all  the  world  and  operates  as  an  attachment  and  an 
injunction.^"*  The  maxim  is  somewhat  misleading,  however,  when  it  is  ap- 
plied to  the  title  of  the  trustee,  for  the  trustee  does  not  apparently  become 
"armed  with  process"  thereby.^"® 

§  1917.  No  Injunction  before  Filing  of  Bankruptcy  Petition  to  Pre- 
serve Status  Quo. — But  restrainnig  orders  will  not  be  issued  before  the 
filing  of  a  bankruptcy  petition,  either  in  the  state  or  the  bankruptcy  courts, 
expressly  to  preserve  the  status  quo  until  a  bankruptcy  petition  can  be  filed : 
such  ground  is  not  in  itself  ground  for  a  restraining  order,  although  a  re- 
straining order  may  be  granted  in  a  creditor's  suit  brought  before  the  filing 
of  any  bankruptcy  petition  which  may  have  that  effect  as  an  incident.^"^ 

Clothing  Co,  V.  Hazle,  6  A.  B.  R.  365  (Sup.  Ct.  Mich.):  "It  is  apparent  that 
the  object  of  this  bill  was  merely  to  preserve  an  estate  until  a  time  should  come 
when  it  could  be  administered  under  the  new  law,  which  at  the  time  the  bill 
was  filed  did  not  authorize  the  Federal  Courts  to  interfere.  It  is  claimed  that, 
as  these  courts  were  powerless  to  protect  creditors  under  the  Bankruptcy  Act, 
the  State  courts  must  have  the  power.     This  does  not  impress  us  as  being  a 

203.  In  re  Jackson,  8  A.  B.  R.  596,  118  Fed.  46  (D.  C.  Pa.).  Compare,  ante, 
"Exemptions,"  §  1032. 

204.  Mueller  v.  Nugent,  7  A.  B.  R.  224,  184  U.  S.  1;  Whitney  v.  Wenman,  14 
A  B  R.  51,  198  U.  S.  539;  In  re  Gutman  &  Wenk,  8  A.  B.  R.  252  (D.  C.  N.  Y.); 
In  re  Mertens,  12  A.  B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.) ;  In  re  Reynolds,  11 
A  B  R.  758,  127  Fed.  760  (D.  C.  Mont.);  In  re  Reynolds,  13  A.  B.  R.  ,250,  133 
Fed  584  (D.  C.  Mont.);  In  re  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  C. 
N  Y)-  In  re  Briskman,  13  A.  B.  R.  57,  132  Fed.  201  (D.  C.  N.  Y.);  In  re  Jersey 
Island  Packing  Co.,  14  A.  B.  R.  691,  138  Fed.  135  (C.  C.  A.  Calif.);  In  re  Weia- 
ger  Bergman  &  Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C.  N.  Y.).  In  effect,  In 
re  Abrahamson  v.  Bretstein,  1  A.  B.  R.  44  (Ref.  N.  Y.).    'See  ante,  §  1215. 

205.  See  ante,  §  1215. 

206.  Ellis  V.  Hays  Saddlery  &  Leather  Co.,  8  A.  B.  R.  109  (Kans.  Sup.  Ct.); 
Victor  V  Lewis,  1  A.  B.  R.  667,  53  N.  Y.  Supp.  944.  Contra,  In  re  Valentine,  1 
A.  B.  R-'sTS  (D-  C.  Calif.). 
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sound  theory.  The  rights  and  remedies  in  such  cases  under  the  State  law  were 
settled.  They  existed  and  were  open  at  this  time.  But  counsel  say  that  they 
might  be  superseded  or  supplemented  for  the  four  months  following  July  1st 
by  another  remedy,  so  that  they  might,  if  they  chose,  avail  themselves  of  a  pro- 
spective remedy  afforded  by  the  Bankruptcy  Act.  We'  see  no  better  reason  why 
this  should  be  than  that  an  injunction  should  heretofore  have  been  issued,  in 
any  case  of  fraud  and  danger,  to  impov.nd  the  estate  until  creditors'  claims  should 
mature,  judgment  be  obtained,  execution  issued  and  returned,  to  the  end  that 
a  creditors'  bill  might  be  effectively  filed.  The  exigency  is  as  great  in  such  a 
<;ase  as  this,  yet  no  one  has  heard  of  such  a  proceeding  being  permitted." 

§  1918.  Referee  Has  Jurisdiction  to  Issue  Restraining  Order,  Ex- 
cept upon  Courts  or  Court  Officers. — The  referee  has  jurisdiction  in 
general  to  issue  the  restraining  order-^*"^ 

Obiter,  In  re  Rochford,  10  A.  B.  R.  615,  124  Fed.  182  (C.  C.  A.  S.  Dak.): 
"That  portion  of  that  order  which  enjoined  the  petitioners  from  threatening 
the  purchases  at  the  sale  with  their  adverse  claims  to  the  property  may  have 
overstepped  and  probably  did  pass  beyond  the  limits  of  the  authority  of  the 
referee." 

But  the  referee  has  no  jurisdiction  to  enjoin  the  proceedings  of  a  court, 
or  of  an  officer.^os 

§  1919.  Petition  Requisite  and  to  Be  Filed  in  Bankruptcy  Proceed- 
ings Themselves. — The  injunction  is  only  to  be  granted  upon  proper  pe- 
tition. The  petition  is  to  be  filed  in  the  bankruptcy  proceedings  themselves. 
Thus,  after  adjudication  it  is  usually  to  be  filed  before  the  referee,  except 
in  cases  where  a  court  or  court  officer  is  to  be  restrained.  Before  adjudica- 
tion the  petition  is  to  be  filed  with  the  district  clerk  and  may  only  be  heard 
by  the  judge  unless,  of  course,  he  be  absent  or  otherwise  unable  to  hear  it, 
in  which  event  the  referee  is  vested  with  authority  to  hear  it.  The  petition 
should  be  entitled  in  the  bankruptcy  case  itself.  But  it  is  a  separate  pro- 
ceedings within  the  bankruptcy  proceedings,  and  should  not  form  part  of 
the  bankruptcy  petition   itself,   for   fear   of  multifariousness. ^o* 

The  entitling  of  the  petition  itself,  without  allegations  in  the  body,  suffi- 

207.  In  re  Adams,  14  A.  B.  R.  33,  134  Fed.  142  (D.  C.  Conn.);  In  re  Booth,  a 
A  B.  R.  770,  96  Fed.  943  (D.  C.  Ga.);  iriferentially.  In  re  Huddleston,  1  A.  B 
R.  572  (Ref.  Ala.) ;  inferentially.  In  re  Kerski,  2  A.  B.  R.  79  (Ref.  Wis.),  which 
case,  however,  states  the  power  too  broadly.  In  re  Steuer,  5  A.  B.  R.  209,  lOi 
Fed.  976,  980  (D.  C.  Mass.);  In  re  Martin,  5  A.  B.  R.  423,  105  Fed.  753  (D:  C 
N.  Y.);  impliedly.  In  re  Wilkes,  7  A.  B.  R.  574,  112  Fed.  975  (D.  C.  Ark.);  In  re 
Moody,  12  A.  B.  R.  718,  131  Fed.  525  (D.  C.  Iowa);  In  re  Currier,  5  A.  B.  R 
639  (Ref.  N.  Y.);  inferentially,  In  re  Rochford,  10  A.  B.  R.  61Q,  124  Fed.  183 
(C.  C.  A.  S.  Dak.). 

It  is  doubtful,  however,  whether  an  adverse  claimant  should  be  restrained 
from  proclaiming  his  adverse  claim  to  prospective  purchasers,  at  any  rate  by 
the  referee         ' 

208.  Gen.  Order  No.  XII.  In  re  Seibert,  13  A.  B.  R.  348  (D.  C.  N.  J.);  In  re 
Steuer,  5  A.  B.  R.  209,  104  Fed.  980  (D.  C.  Mass.).  Inferentially,  contra,  In  re 
Huddleston,  1  A.  B.  R.  572  (Ref.  Ala.).    See  ante,  §  528. 

209.  See  ante.  §  361. 
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ciently  shows  the  pendency  of  the  proceedings  in  bankruptcy  within  the 
district.2H> 

§  1920.  Petition  to  Be  Verified. — The  petition  for  the  injunction  should 
be  verified ;  but  it  may  be  verified  by  an  attorney,  where  the  moving  papers 
show  the  moving  creditors  live  at  a  distance,  and  state  the  reason  for  the 
attorney's  verifying.^^^ 

§  1921.  Notice  to  Be  Given,  unless  for  Good  Cause  Dispensed  with. 

— Notice  must  be  given  of  the  filing  of  the  petition  for  the  injunction,^!^ 
unless,  for  good  cause  shown,  the  injunction  is  granted  without  notice, 
under  the  usual  rules  of  practice. ^^^ 

But  verbal  notice  of  an  order  of  injunction  already  granted  is  sufficient 
to  subject  the  parties  enjoined  to  punishment  for  contempt  for  its  disobe- 
dience.^^^ 

Division  8. 

Contempts  for  Interference  with  Custody  of  Bankruptcy  Court. 

§  1922.  Jurisdiction  to  Punish  for  Contempts  for  Interference 
with  Custody. — The  bankrupt  or  a  third  person  interfering  with  property 
in  the  custody  of  the  bankruptcy  court  after  the  filing  of  the  bankruptcy 
petition,  may  .be  punished  for  contempt.^is 

In  re  Arnett,  7  A.  B,  R.  533,  112  Fed.  776  (D.  C.  Tenn.) :  "But  there  remains 
the  necessity  of  vindicating  the  authority  of  the  law  and  practice  of  the  court 
in  the  matter  of  the  contempt  of  the  bankrupt  and  the  mortgage  trustee  of 
Godfrey  Frank  &  Co.  in  surrendering  the  property  held  by  the  bankrupt  to  the 
mortgage  trustee  after  the  petition  in  bankruptcy  had  been  filed.  The  bank- 
rupt should  either  have  kept  the  property  for  the  bankruptcy  trustee  or  sur- 
rendered it  under  the  rules  to  the  referee  as  caretaker." 

§  1923.  Restraining  Order  Not  Prerequisite. — Contempt  proceedings 
will  lie  for  interference  with  assets  already  in  the  control  of  the  bankruptcy 
court,  without  the  issuance  of  a  restraining  order. ^^^ 

210.  In  re  Goldberg,  9  A.  B.  R.  156,  117  Fed.  693  (D.  C.  N.  Y.). 

211.  In  re  Goldberg,  9  A.  B.  R.  156,  117  Fed.  692  (D.  C.  N.  Y.). 

212.  Beach  v.  Macon  Grocery  Co.,  8  A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.'); 
In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976  (D.  C.  Mass.).  Compare  similar  rule 
as  to  appointment  of  receivers,  ante,  §  383.     See  also,  §  363. 

213.  Compare,  In  re  Barrett,  13  A.  B.  R.  626,  132  Fed.  362  (D.  C.  Tenn.);  In 
re  Steuer,  5  A.  B.  R.  209,  104  Fed.  976  (D.  C.  Mass.).     See  also,  §  363. 

214.  In  re  Krinsk  Bros.,  7  A.  B.  R.  535,  112  Fed.  973  (D.  C.  N.  Y.).  Com- 
pare, to  same  efifect,  in  plenary  suits  by  trustees,  Blake  v.  Nesbet,  16  A.  B.  R. 
369  (D.  C.  Mo.). 

215.  Obiter,  Carter  v.  Hobbs,  1  A.  B.Tl.  315,  93  Fed.  594  (D.  C.  Ind.). 

216.  Instance,  In  re  Arnett,  7  A.  B.  R.  533.  113  Fed.  770  (D.  C.  Tenn.):  Bank- 
rupt surrendering  assets  to  creditor  after  filing  his  petition  and  creditor  accept- 
ing same,  both  fined. 

Instance  not  contempt,  mere  threats  to  interfere:  In  re  McBryde,  3  A.  B.  R. 
729,  99  Fed.  686  (D.  C.  N.  Car.),  in  which  case  the  sheriff  and  deputies  did  not 
levy  nor  interfere  with  the  property  of  the  bankrupt  after  adjudication,  but 
merely  threatened  to  do  so.  The  court  held  that  this  did  not  constitute  con- 
tempt. 


